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XV. The STATES Act: A Response to the Rescission of the
Cole Memo

A. Introduction

As of the summer of 2018, nine states have decriminalized the
recreational use of marijuana and thirty permit medicinal use.! Several
other states have some form of pending legislation that will further
expand the legal cannabis industry.” However, cannabis remains illegal
under the federal Controlled Substances Act (CSA).” This presents a
number of problems for cannabis-based companies and any financial
services providers who wish to do business with them.

On October 19, 2009, then-Deputy Attorney General David
Ogden published what is known as the Ogden Memo.* The Ogden
Memo directed U.S. Attorneys away from enforcement of the CSA
against medical cannabis businesses.” The Attorney General was
concerned with public perception of actions against the sick and
elderly.® The Ogden Memo was followed by the Cole Memo on
August 29, 2013.” The Cole Memo established new priorities for the
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enforcement of marijuana-related offenses and stated that the Attorney
General would not enforce federal law in states that had legalized
marijuana so long as those states have an effective regulatory and
enforcement process.® On February 14, 2014, the Financial Crimes
Enforcement Network (FinCEN), under the U.S. Treasury, published a
memo providing guidance on how financial institutions could provide
services to marijuana-related businesses and still meet their obligations
under federal law.’ Some institutions began working with cannabis-
based businesses, but on January 4, 2018, Attorney General Jefferson
Sessions repealed all guidance under the Obama administration and
reaffirmed principles set out 1980 by Attorney General Benjamin
Civiletti."’

Attorney General Sessions’ actions created uncertainty for
cannabis-based businesses, state and local governments, and financial
institutions who chose to do business with marijuana-related busi-
nesses based on the Obama era guidance. This prompted action in
Congress, and on June 7, 2018, Senators Elizabeth Warren and Cory
Gardner introduced Senate Bill 3032 known as the Strengthening the
Tenth Amendment Through Entrusting States Act (STATES Act)."
The STATES Act would amend the CSA to exclude industrial hemp in
the definition of marijuana, exclude persons complying with state law
from enforcement under the CSA, and allow financial institutions to
offer services to compliant marijuana-based businesses.'” The passage
of this act would legitimize the legal cannabis market and provide
cannabis-based businesses with access to much needed financial
services. First, Section B provides an overview of the history of
cannabis legalization. Next, Section C explains the current obstacles
the industry faces to receiving financial services. Then, Section D
discusses current enforcement practices pertaining to the sale of
cannabis. Section E details the growing support for the STATES Act
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as a possible way forward for cannabis legalization; Section F con-
cludes the piece.

B. A Brief History of Cannabis Legalization

In 1996, California became the first state to legalize the
medical use of cannabis."® Since 1996, nine states have legalized the
recreational use of marijuana, thirty states have decriminalized the
medical use, and a total of forty-six allow some form of legal cannabis
when industrial hemp is included in the definition of marijuana.'*
While state laws have been gradually moving towards decriminali-
zation, marijuana remains illegal under federal law."> As a result, most
legal cannabis businesses operate on a cash-only basis because banks
refuse to do business with them.'® However, that trend has been a
gradual shift toward some deposit-only services at smaller state-
chartered banks."”

The federal government appeared to be easing its enforcement
of cannabis related businesses in 2009 when Deputy Attorney General
David Ogden issued a memorandum to United States Attorneys
explaining that the federal government would no longer pursue cases
against medical marijuana in states where it had been legalized.'®
Then, in 2013 Deputy Attorney General James Cole issued a memo
that set new priorities for the enforcement of federal marijuana laws."
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marijuana.”).

' Memorandum from Deputy Attorney Gen. James M. Cole, supra note 7, at
1-2 (enumerating these priorities).



2018-2019 DEVELOPMENTS IN BANKING LAW 199

The Cole memo explained that given the government’s limited
resources, the federal government would essentially defer to state law
as long as some minimum conditions were met.”” The Cole memo was
followed six months later with new guidance from Cole on marijuana-
related financial crimes.*' This prompted the Department of the Trea-
sury’s FinCEN to issue guidance to banks outlining procedures for
providing financial services to marijuana-related businesses without
running afoul of federal law.** However, this trend towards legitimiza-
tion halted in early 2018 when Attorney General Jefferson Sessions
repealed the Cole Memo and any previous guidance that changed the
federal government’s priorities relating to cannabis.”

C. A $40 Billion Industry with Limited Financial Services

Economic output from cannabis was estimated to be over $16
billion in 2017.** This number is expected to grow to $40 billion by
2021.% In 2017, the cannabis industry took in roughly $9 billion in
sales, equivalent to the entire snack bar industry.”® Many financial
institutions have been wary of doing business with the cannabis
industry due to uncertainty over which direction federal enforcement
will go and the lack of clear, consistent guidance from the federal
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authorities.”” This has driven the majority of the cannabis industry to
operate on a cash-only basis.*®

The sale and distribution of marijuana is a crime under the
Controlled Substances Act, and anyone who aids or abets the sale of
marijuana is punished as a principle.” Providing financial services to
cannabis-based businesses falls under the aiding and abetting provision
of the United States Code, making such provisions very risky for
banks.”® The repeal of the Cole Memo has heightened the uncertainty
for financial institutions that wish to do business with the marijuana
industry, and no large banks currently do business with cannabis-based
businesses.”' This has created a number of problems with payments
and has led to state and federal tax authorities having to arrange for the
acceptance of cash payments.’> Some smaller state chartered banks
have been willing to act as depository institutions for cannabis compa-
nies, but lending is a problem due to the potential that the underlying
collateral may be seized.”® As a result, the cannabis industry remains
largely unbanked.**

The resultant cash-only business models create a host of
potential issues, including the risk of violent crime.* In 2016, a former
Marine was shot and killed after just two weeks on the job at a
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A Solution to the Cannabis Banking Problem on the Horizon, BANK L.
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32 Id. (explaining that marijuana businesses find it possible to open deposit
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3 See id.
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Colorado dispensary during a robbery attempt.*® In June of the same
year, an owner of a dispensary in California escaped unharmed after a
gunfight with would be robbers.”” Seven months prior to that attack, a
dispensary owner was shot two times during a robbery attempt at
another California dispensary.”® In October 2012, a California dispen-
sary owner was kidnapped, tortured, and mutilated because he would
not tell his captors where the dispensary’s cash was kept.”

Crime is not the only issue caused by a lack of financial
services. Cannabis-based businesses can only accept cash from their
customers, and payments to employees, utility providers, suppliers,
and landlords must all be handled in cash as well.*’ This has resulted in
some cannabis-based businesses trying to circumvent the lack of
financial services by using personal bank accounts rather than business
accounts, or using ‘“holding companies” to mask the source of
income.*' There have also been consequences for third-party busi-
nesses who transact with the cannabis industry.** At least one lawyer
and several businesses who sell equipment to the cannabis industry
have been denied banking or lending service as a result of profits
derived from the legal marijuana industry.*® Furthermore, the Internal
Revenue Service charges a ten percent tax on employment taxes paid
in cash.** All of these examples illustrate the problems associated with
an industry that is denied access to financial services.”’ The industry is

¢ Rick Anderson, It’s Cash Only, and Robbers Know It, L.A. TIMES, July 11,
2016, at A6.
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0 Rachel Cheasty Sanders, To Weed or Not to Weed? The Colorado Quan-
dary of Legitimate Marijuana Businesses and the Financial Institutions Who
Are Unable to Serve Them, 120 PENN ST. L. REV. 281, 298 (2015).

*1J1d. at 299 (detailing alternative strategies cannabis business owners have
tried in an effort to avoid the cash only business problem, but observing that
these strategies often fail due to banks obligation to investigate questionable
transactions).

* Id. at 300-01.

® Id. (“Some non-cannabis businesses also find themselves without banking
services because they provide services to the marijuana industry.”).

“Id. at 302.

* Id. at 300-02.
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poised to grow even further, likely resulting in these problems
becoming even more pervasive throughout the U.S.*¢

2018 is a potentially major year for cannabis legalization.’
This year, Vermont passed a non-commercial recreational cannabis
bill and Oklahoma legalized the medical use of cannabis.*® Voters will
decide on whether to legalize recreational marijuana in North Dakota
and Michigan, and medical marijuana in Utah and Missouri. *’
Additionally, New Jersey may become the first state to legalize adult
use through its state legislature.” Therefore, at least one, and poten-
tially seven states that will expand their current laws to legalize mari-
juana in some form. The current trend towards decriminalization will
increase the need for access to financial services to alleviate some of
the consequences explained above.

D. Current Financial Regulation

While marijuana continues to be illegal under the CSA,
guidance provided by Assistant Attorney General James Cole and
FinCEN established new enforcement priorities designed to exempt
legal cannabis from federal enforcement as long as businesses abide by
state law and eight enforcement directives.’’ The new priorities, or
what is colloquially known as the eight deadly sins, focused enforce-
ment on the following:

i.  Preventing the distribution of marijuana to minors;
ii.  Preventing revenue from the sale of marijuana from going
to criminal enterprises, gangs, and cartels;
iii.  Preventing the diversion of marijuana from states where it
is legal under state law in some form to other states;

% Kris Krane, At the Ballot Box: These Four States Could Legalize Some
Form of Marijuana in November, FORBES (Aug. 21, 2018, 6:16 AM), https://
www.forbes.com/sites/kriskrane/2018/08/2 1/at-the-ballot-box-these-four-
states-could-legalize-some-form-of-marijuana-in-november/#32405b1£5¢95
[https://perma.cc/GWP4-2NTT].
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iv.  Preventing state-authorized marijuana activity from being
used as a cover or pretext for the trafficking of other
illegal drugs or other illegal activity;

v.  Preventing violence and the use of firecarms in the
cultivation and distribution of marijuana;

vi.  Preventing drugged driving and the exacerbation of other
adverse public health consequences associated with mari-
juana use;

vii.  Preventing the growing of marijuana on public lands and
the attendant public safety and environmental dangers
posed by marijuana production on public lands; and

viii.  Preventing marijuana possession or use on federal
property.5 z

This list remains relevant because it is the precursor to guidance by
FinCEN which established procedures for banks to provide services to
cannabis-based businesses.™

Following the Cole memo, FinCEN published its own
guidance for financial institutions that chose to do business with
cannabis-based businesses.”* The FinCEN guidance created a proce-
dure that would allow financial institutions to provide financial servi-
ces to cannabis-related businesses without running afoul of the Bank
Security Act, Anti-Money Laundering Laws, and the CSA.>> The
FinCEN guidance did not eliminate the requirement that banks file
suspicious activity reports (SARs) for cannabis-related businesses, but
instead created a new system by which financial institutions were
required to report, while still providing financial services.’® FinCEN
required that banks continuously monitor their customers and file one
of three SARs depending on the level of compliance by the business.”’
Banks should file a marijuana-limited SAR in a situation where the
cannabis based business is abiding by state law and not violating one
of the Cole Memo’s eight deadly sins, a marijuana-priority SAR if the
cannabis-based business is violating either state law or the Cole

32 Memorandum from Attorney Gen. Jefferson B. Sessions, supra note 10.

>3 Memorandum from Deputy Attorney Gen. James M. Cole, supra note 21.

>* FIN. CRIMES ENF’T NETWORK, supra note 9.

> Sanders, supra note 40, at 295.

%% Id. (“FinCEN Guidance provides an extensive list of ‘red flags’ to help
financial institutions determine whether a marijuana business is engaged in
activities that implicate federal priorities.”).

> Id. at 296.



204 REVIEW OF BANKING & FINANCIAL LAW VoOL. 38

Memo, and a marijuana-termination SAR when a bank determines that
it runs the risk of violating money laundering laws.>® This process
remains in effect despite the repeal of the Cole Memo by now Attor-
ney General Jefferson Sessions.”” One consequence of this guidance is
a collection of inconsistent administrative rules that have not actually
changed the federal laws that are ultimately still enforceable at the
discretion of federal administrators.*

Unclear guidance has not stopped efforts to bring banking to
the cannabis industry.®’ Colorado attempted to create state and city-
owned banks that could circumvent the federal requirement for deposit
insurance, but no such bank has been chartered.®® This is in part
because of a lack of access to the electronic payment system which
requires an application to the Federal Reserve Bank for a master
account, or a partnership with a bank that already has a master
account.”> A master account is essentially a “bank account for banks”
which comes with access to services from the Federal Reserve.* The
Fourth Corner Credit Union attempted to fill the void in financial
services in 2016, but their application for a master account was denied
by the Federal Reserve.® On appeal, the Tenth Circuit upheld this
denial due to the illegality of marijuana based businesses under federal
law.% The credit union argued that the now rescinded Cole Memo
permitted them to deal with marijuana businesses, but the court
rejected this claim because the focus, or enforcement decisions of the

*1d.

%% Ormond, supra note 35, at 24 (highlighting FinCEN’s decision to continue
with its previous guidance despite Attorney General Session’s new guidance).
5 Sanders, supra note 40, at 297-98 (explaining that “the new administration
could easily repeal the guidance and instruct the DOJ to begin prosecuting all
violators of the CSA and banking laws, especially if the new administration
wishes to thwart the growing trend of legalized recreational marijuana among
the states”).

*' Id. at 308.
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5 BARR ET AL., supra note 30, at 183 (explaining how a bank may access the
payment system).

% Fourth Corner Credit Union v. Fed. Reserve Bank of Kan. City, 861 F.3d
1052, 1053 (10th Cir. 2017).

% Jd. at 1054 (“the Reserve Bank determined that the Credit Union simply
posed too great a risk to the Federal Reserve System”).

% Jd. at 1053 (“Because the district court correctly declined to lend its equit-
able power to illegal activity, I would affirm the dismissal with prejudice”).
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executive branch does not change the substantive federal law.®’ The
Fourth Corner Credit Union was eventually granted a master account,
but only after amending its business plan to service “ancillary”
marijuana based businesses.”®

Indirect access to financial services is likely occurring through
personal accounts, third-party credit systems, and even middlemen.*’
These issues have prompted congress to propose several bills that
would bring banking and other financial services to the billion-dollar
legal cannabis industry.”

E. The STATES Act: A Possible Way Forward

Presently, there are at least two bills making their way through
Congress that would bring financial services to the cannabis industry.
The Secure and Fair Enforcement Banking Act (SAFE Banking Act)
was first proposed in 2017 and would prohibit federal banking regula-
tors from limiting deposit insurance, discouraging financial institutions
from offering services, or taking action against borrowers because of
their affiliation with a legal cannabis-based business.”' While the
SAFE Banking Act attempts to directly remedy issues surrounding the
cannabis industry and banking, but a more recent bill goes even
further.””

On June 7, 2018 Senators Elizabeth Warren and Cory Gardner
introduced the STATES Act, which has enjoyed bipartisan support, in
part because it would remove industrial hemp from the CSA.” The bill
also exempts “any person acting in compliance with state laws and

%7 Id. at 1056 (“But this guidance, like the Cole Memorandum, didn’t nullify
the CSA or federal money-laundering statutes.”).

58 BARR ET AL., supra note 30, at 183.

“Id. at 184.

" See, e.g., STATES Act, S. 3032, 115th Cong. § 2 (2018); SAFE Banking
Act, S. 1152, 115th Cong. (2017).

'S, 1152 (“A Federal banking regulator may not—(1) terminate or limit the
deposit insurance or share insurance of a depository institution under the
Federal Deposit Insurance Act”).

2 Id.; S. 3032 (“Notwithstanding any other provision of law, the provisions of
this title as applied to marihuana, other than the provisions described in
subsection (c) and other than as provided in subsection (d), shall not apply to
any person acting in compliance with State law relating to the manufacture,
production, possession, distribution, dispensation, administration, or delivery
of marihuana.”).

3 Hunt et al., supra note 27.
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regulations governing the manufacture, production, possession, distri-
bution, dispersion, administration, or delivery of cannabis.”” If the
law passes, the CSA would essentially defer to state laws when it
comes to enforcement, protecting individuals who are in compliance
with state laws from prosecution.”” Changing the definition and cate-
gorization of marijuana would also allow financial institutions to do
business with cannabis-based businesses without the fear of “money
laundering prosecution, civil forfeiture ... and other criminal viola-
tions that could lead to a charter revocation.”’® The availability of
financial—and, more specifically—depository services would elimi-
nate the need for all cash businesses and allow large financial institu-
tions to capitalize on the growing, multibillion-dollar legal cannabis
industry.”’

In an important development for the STATES Act, President
Donald Trump indicated that he will “probably” support the bill.”®
President Trump’s support stands in contrast to his Attorney General
Sessions’ policy of repealing Justice Department guidance that was
promulgated under the Obama administration.”’ Bipartisan support for
the bill and a growing trend towards marijuana legalization has left
many speculating how long it will it be before marijuana is legalized
on a national level.* Full legalization would allow increased competi-
tion between financial services providers, and among many large
corporations who have been hesitant to enter the cannabis market due
to federal law.

7*8.3032.
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F. Conclusion

The lack of a legal avenue to financial services has left a
multibillion-dollar industry without access to much of the financial
sector.® Federal prohibition has forced cash payments by patrons,
between cannabis-based businesses, and even to government entities
like the IRS.*” The marijuana industry is vulnerable to violent crime
because of the industry’s reliance on all cash payments.*’ Additionally,
financial institutions have been denied access to a multibillion dollar
industry that is poised to grow rapidly in the next decade.™

Federal bills like the STATES Act have the potential to legiti-
mize the cannabis industry and open up a new market to large financial
institutions.® Even Coca-Cola has recently shown interest in cannabis-
based beverages.® It is hard to imagine large corporations investing in
less-than-legitimate business ventures. However, reform is unlikely to
occur unless Congress acts.
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