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XIl.  Expected Changes in SEC Regulatory Policy under
President Trump’s Administration

The Securities and Exchange Commission (SEC) has a
mandate to “protect investors, facilitate capital formation, and insure
the fairness and integrity of the marketplace.”'*” The selection of Jay
Clayton to replace Mary Jo White represents a significant change in
philosophy, from emphasizing enforcement to increasing corporate
access to capital.””® To facilitate this goal, the new administration is
pursuing a program of deregulation, including attempts at weakening
and repealing portions of the Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010 (Dodd-Frank).'?*

This article will examine the impact of the new administration
on the SEC, and the likely policy changes to follow. Section A briefly
describes the SEC immediately prior to the start of President Trump’s
term. Section B then covers how the SEC will likely change under the
new administration, and includes a brief introduction to Jay Clayton,
the new SEC Chairman. Section C considers the relevance of the
expected changes, and highlights the impact they may have on Silicon
Valley start-ups and private equity.

A. The SEC Under Mary Jo White

Before being appointed to lead the SEC, Mary Jo
White was anattorney at Debevoise & Plimpton LLP and a federal
prosecutor in the Southern District of New York.!?* President Barack
Obama named White Chairwoman in 2013 in an effort to continue
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holding big banks, and the executives leading them, responsible for
their roles in precipitating the financial crisis.'? As President Obama
warned, “[yJou don’t want to mess with Mary Jo.”'?" In 2016 alone,
the SEC brought a record 868 enforcement actions and penalized
violators with more than $4 billion in fines.'?”® The SEC’s emphasis
on enforcement partially derived from its new authority to find
executives criminally liable, in addition to its preexisting authority to
fine executives without requiring them to admit any wrongdoing.'**

Aside from prosecutorial actions, White dedicated a significant
portion of her tenure at the SEC to implementing new policies under
Dodd-Frank and the Jumpstart Our Business Startups (JOBS) Act.'?!
Under White, the SEC promulgated more than two dozen rules as part
of Dodd-Frank, covering a wide range of activities from the regulation
of credit ratings agencies, to greater disclosures and transparency in
securities swaps.'?!! The SEC also completed all rules under the JOBS
Act, which allows greater access to capital for start-ups.'?!?

B. Future of the SEC
1. The Trump Administration

President Trump’s stated policy is to deregulate, and he has
vowed to slash 75 percent of the preexisting regulations in the Federal
Register, echoing a campaign promise to eliminate 70-80 percent
of regulations.'?!® President Trump believes the current regulatory

1206 See Renae Merle, Despite Travails, White Calls SEC ‘Aggressive and
Successful’, WasH. Post (May 27, 2016), https://www.washingtonpost.com/
news/on-leadership/wp/2016/05/27/despite-travails-white-calls-sec-aggres-
sive-and-successful/?7utm_term=.82376¢35c83f [https://perma.cc/46UX-
6Y3X].

1207 Id

128U.S. SEc. & Exch. Comm’N, AGENCY FIN. REP. FiscaL YEAR 2016 11 (2016).
1209 See Lemann, supra note 1.

120 Reuters, Departing SEC Chair Mary Jo White Blasts Congress on Her
Way Out the Door, ForTUNE (Jan. 18, 2017), http://fortune.com/2017/01/18/
departing-sec-chair-mary-jo-white-blasts-congress-on-her-way-out-the-
door/ [https://perma.cc/3CPL-T9AG].

2U.S. Sec. & ExcH. CoMM’N, supra note 7, at i.

1212 Id

1213 See Tim Devaney, Trump Wants to Cut Regs by 75 Percent, THE HiLL (Jan.
23, 2017), http://thehill.com/regulation/administration/315688-trump-cut-
75-percent-of-regs [https://perma.cc/2C34-P5US].



582 REVIEW OF BANKING & FINANCIAL Law VoL. 36

structure imposed on the financial industry harms American businesses
and has slowed economic development.'?!* To start his term, he signed
a range of executive orders requiring regulators to identify two
regulations that could be cut for each new regulation promulgated,
ordering the Treasury Department to evaluate potential cuts to Dodd-
Frank, and delaying the implementation of the Department of Labor’s
fiduciary rule.””™ In line with his deregulatory objectives, President
Trump nominated Jay Clayton to lead the SEC.'*!¢

2. Jay Clayton

Clayton attended the University of Pennsylvania and the
University of Cambridge, earning bachelor degrees in engineering and
finance, respectively, before receiving his J.D. from the University of
Pennsylvania.'*'” Following law school, Clayton held a clerkship and
then joined the firm of Sullivan & Cromwell'?'® where his practice
focused on “public and private mergers and acquisitions transactions,
capital markets offerings [and] regulatory and enforcement
proceedings.”'?'” Among the most notable matters Clayton handled
were deals arising out of the financial crisis.'”’ Clayton advised
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Barclays during its acquisition of Lehman Brothers’ assets, and
represented Bear Stearns when JPMorgan Chase acquired them.'??!
He also advised Goldman Sachs during Berkshire Hathaway’s $5
billion investment.'”?? Clayton’s relationship with Goldman Sachs
goes further the Berkshire Hathaway deal, however.'*” On at least six
occasions between 2007 and 2014, Clayton either advised Goldman
Sachs directly or as the underwriter on deals where he represented
corporate clients in their initial public offerings (IPOs).'*** Additionally,
Clayton’s wife Gretchen has worked at Goldman as a private wealth
advisor since 2000.2*

Beyond his relationship with Goldman, some of Clayton’s
most noteworthy work has been for high profile clients that have
subsequently faced SEC scrutiny.'? Clayton represented Alibaba,
now under SEC investigation for the company’s potentially misleading
accounting practices, in its record-setting $25 billion IPO.'*?” He also
represented Ally Financial in its IPO and helped guide it through its
national mortgage settlement with the government that arose out of
the financial crisis.'”® Och-Ziff Capital Management, which Clayton
represented in the firm’s $1.2 billion IPO,'** was later forced to pay
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out $400 million after being found guilty of bribing various African
officials,'*** a violation of the Foreign Corrupt Practices Act (FCPA).'*!

Relatedly, Clayton chaired the Committee on International
Business Transactions of the New York City Bar Association
(Committee), which published an article criticizing the FCPA.'**? The
Committee found that the Department of Justice was enforcing the
FCPA more frequently than before, and that enforcement resulted
from a broader interpretation of the FCPA.'?* The Committee
listed the drawbacks of the current U.S. enforcement policy, which
included: increased compliance costs, potential reluctance to engage
in international deals with greater exposure to FCPA non-compliance
risks, and possible incentives for foreign firms not to register securities
in the United States or to engage in corrupt practices.'?** The article
concluded by recommending a re-evaluation of the FCPA enforcement
regime. !>

Prior to his confirmation hearing, Clayton met with senators
as part of the vetting process.'?*® Republicans praised his knowledge of
capital formation and the financial industry.'*” However, Democrats
on the Senate Banking Committee voiced concerns about Clayton’s
close relationship with Wall Street institutions, and questioned the
extent to which he would protect investors. !>
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Clayton’s confirmation hearing before the Senate Banking
Committee on March 23, 2017 allowed Clayton to respond to
Democratic concerns, while also laying out his vision for the future
of the SEC.”” Amid pointed questions on the many conflicts he
would have and the necessity of recusing himself from a significant
number of decisions, Clayton continually asserted that he would not
hinder the enforcement process and that he believed there is “zero
room for bad actors” in the markets.'”*" He made it clear that while
he had worked with big banks and Wall Street firms, he would “show
no favoritism” as chairman.'”*! This did not quell concerns though,
as Senator Elizabeth Warren questioned his ability to go after “the
biggest names on Wall Street” since ethics rules require Clayton to
recuse himself from enforcement actions against former clients,'?*? or
any action where a party is represented by his former firm, Sullivan &
Cromwell, for two years.'?*

Aside from his own professional conflicts, there has also been
potential concern over his wife’s position at Goldman Sachs.'*** In
order to mitigate the conflict, Gretchen Clayton would have to “divest
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any stock or stock options in the company.”'? Ms. Clayton also
agreed to resign her position following her husband’s confirmation.'?4¢

At the confirmation hearing, Clayton connected capital
formation to facilitating public faith in the markets through effective
regulation.””” He highlighted that his experience working with
companies to ensure compliance with SEC regulations would enable
him to “pare back complex rules while maintaining key investor
protections.”'** Clayton advocated for “clear and lean regulation” in
order to reduce “compliance costs”'?* and encourage more companies
to go public.'*

On April 4, 2017, the Senate Banking Committee voted to
submit Clayton’s nomination to the Senate.'”' While three Democrats
voted with all of the Republicans to advance the nomination, ranking
Democrat, Senator Sherrod Brown voted against the nomination
due to his belief that Clayton’s Wall Street history raises too many
conflicts and that he would be “unable to vote on some of the SEC’s
most important cases.”'>>?

On May 2, 2017 the Senate voted to confirm Clayton’s
nomination as chairman of the SEC.'>>* Just as it happened in the Senate
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Banking Committee; Republicans were joined by a few Democrats to
confirm Clayton in a 61-37 vote.'”* Supreme Court Justice Anthony
Kennedy administered Clayton’s swearing in on May 4, 2017 to
finalize his appointment.'>* Upon being sworn in, the SEC issued a
statement, in which Clayton stated that he was excited to “ensure that
our markets remain the safest and most vibrant markets in the world”
and that the “SEC is fundamental to growing the economy, creating
jobs, and providing investors and entrepreneurs with a share of the
American Dream.”!%

3. Enforcement Policy

Enforcing securities laws is one of the SEC’s most prominent
functions and helps “protect investors . . . and insure the fairness
and integrity of the marketplace.”'**” Clayton lacks the prosecutorial
background of his predecessor, and as a result, there likely will be
less of an emphasis on enforcement under his leadership.'*® First,
Clayton’s role in authoring a paper criticizing the FCPA likely indicates
de-emphasizing enforcement of the FCPA.'** Second, the “broken
windows” approach to enforcement, where smaller infractions are
policed in an effort to deter larger offenses, will likely be scaled back.'**°
For example, the SEC will likely curtail the number of actions against
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improper trading protocols and record keeping.'?¢! Third, acting SEC
Chair, Michael Piwowar, limited some of the enforcement division’s
delegated authority to issue subpoenas and launch new investigations,
requiring the direct approval of the SEC’s director of enforcement.'?6?

Another change could come in the form of different penalties
for offenders and enforcement procedures.'”® Under White, the
SEC sought massive penalties from firms, including a “$415 million
enforcement action against Merrill Lynch” and a “$267 million
[action] against J.P. Morgan in 2016.”'*** Under Clayton, the SEC
could increase efforts to punish the individuals responsible, instead
of shareholders.'?%> Clayton’s confirmation hearing testimony supports
this line of thought, as he indicated his belief that bad behavior is better
deterred by punishing individual executives rather than the companies
that they work for.'**¢ Procedurally, the SEC may move away from
using the internal administrative court, given Republican’s proposal
to allow respondents to chose their forum, and recent legal challenges
to the administrative forum.'*’
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While the overall number of enforcement actions may decline,
a high level of enforcement should remain, regardless of the change in
leadership.'?*® Enforcement is of interest to both political parties and
it is key to maintaining the integrity of the markets.>* Furthermore,
the SEC’s enforcement personnel are “largely self-executing” and will
continue to pursue individual cases.'?"

4. Changes in Policy Approach

Foremost among the potential policy changes Clayton
will have to address is the treatment of Dodd-Frank.'?”" President
Trump’s view that Dodd-Frank is a “very negative force,” indicates
the likely trajectory of the administration.'”’”? Shortly after taking
office, President Trump signed an executive order directing the
Secretary of the Treasury to make recommendations on changes to
the legislation.'””” While Clayton and the SEC may seek to undo
portions of Dodd-Frank, because Congress mandated the rulemaking,
the amount the SEC can repeal is limited without a further mandate
from Congress.'?” When pressed on the issue of “attack[ing]” Dodd-
Frank during his confirmation hearing, Clayton focused on trying to
minimize the adverse “unintended consequences” that the regulation
has caused, such as increasing compliance expenses.'?”” Rather than
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repealing rules promulgated under Dodd-Frank, Clayton will mostly
likely move away from enforcing certain rules.'””® However, in
response to questioning from the Senate Banking Committee, Clayton
conceded “Dodd-Frank rules already in force should be enforced,”
which may indicate a less dramatic policy shift in this area for now.'?”’

Despite Clayton’s measured remarks, an updated version
of the Financial CHOICE Act, which aims to repeal significant
sections of Dodd-Frank, was released on April 19, 2017.">"® The
updated legislation will garner much support from the present
administration.'””” Among the proposed changes are significant
modifications to the SEC’s enforcement division, including limiting
access to the SEC’s administrative court and requiring greater levels
of procedure in establishing theories of liability that could be used to
challenge violations.'?%

Aside from the CHOICE Act, there are further efforts to repeal
elements of Dodd-Frank coming from the SEC, including “provisions
to eliminate the conflict minerals and pay-ratio disclosures[,]”!?"!
which mandated companies to list materials potentially sourced from
conflict areas and disclosure of the pay ratios of executives compared
with median employee salaries, respectively.'?> SEC Commissioner
Piwowar recently directed further consideration of these rules by both
the SEC and the public.

In accepting the nomination, Clayton said he would
“encourage[] American companies to do what they do best: create
jobs.”1283 To accomplish this, it appears Clayton will focus on capital
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formation instead of pursuing greater regulations and continuing
to implement Dodd-Frank.'®* Capital formation is the process by
which private companies gain access to public markets for capital,
such as through Initial Public Offerings.'*® This shift in focus reflects
the pursuit of deregulation aimed at increasing small companies’
access to equity markets.'?*¢ Clayton commented on this goal at his
confirmation hearing, explaining that the burden on companies going
public was too significant and that it needed to be reduced to revive
the diminished U.S. IPO market.'?®” Clayton has also already begun
reaching out to potential candidates to join his staff, including William
Hinman, a prominent deal lawyer connected to Wall Street and Silicon
Valley, and Steven Peiken, who worked at Sullivan & Cromwell with
Clayton."”®® These picks lend further evidence to the “commission’s
likely pivot toward a deregulatory agenda.”'?*

As part of this general policy, Clayton will likely pursue an
agenda of corporate finance reform, including streamlining disclosure
requirements,'*” and promulgating new rules on accounting and
compliance requirements and initial public filings."”! Among the
associated changes, it is likely that certain protective rulemakings that
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are currently incomplete will remain unfinished, including proposed
regulations relating to fiduciary rules for stockbrokers, conflicted
investments of banks, and increased regulation of exchange-traded
funds.'*?

C. Relevance

The new administration represents a paradigm shift in the
way the markets are regulated.'?> Dodd-Frank reshaped the landscape
of financial regulation and shifted the focus of the SEC, and that
legislation will now likely face a significant transformation.'?** Day-to-
day operations of financial firms could change depending on the level
of deregulation related to topics including best price trade execution
and accounting rules.'?*

Silicon Valley tech start-ups and investors alike are warmly
welcoming Clayton’s appointment.'?® Given the apparent focus on
capital formation, it appears likely that Clayton, in contrast to White,
largely will leave Silicon Valley alone.'*” Beyond simply removing the
regulatory focus on start-ups, there is an expectation that pre-existing
regulations might be altered to facilitate even greater investment
potential,'*® by, among other changes, broadening qualified investor
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exceptions and increasing the permissible crowdfunding investment
limits.'?*
AnotherindustrythatshouldbenefitfromClayton’sappointment
is private equity."** Under White and Director of Enforcement Andrew
Ceresney, the SEC focused on pursuing misconduct in the industry
and making private equity more transparent.”*"! Yet because Clayton
is expected to deemphasize enforcement to some degree, it is possible
that “the SEC’s crusade against the private equity industry” may be
coming to a close."*” David Rubenstein, Co-CEO of Carlyle Group,
noticed unprecedented excitement among industry professionals about
the potential for favorable regulation and deregulation.”** Some of this
enthusiasm comes from the administration’s hostility to Dodd-Frank,
which requires private equity advisors to register with the SEC.!3*
Removing these registration requirements would reduce compliance
costs for private equity firms and could also facilitate more IPOs. "
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D. Conclusion

The appointment of Jay Clayton to lead the SEC is seen as
a signal that the SEC will concentrate more on capital formation,
and than enforcement and regulations.’*® Clayton’s testimony at
his confirmation hearing supported this outlook, emphasizing a
revitalization of the IPO market and a reduction of regulatory burdens
on companies.'*®” Clayton emphasized “growing the economy” and
working with “investors and entrepreneurs.”’*® President Trump has
pledged to deregulate,'*” and now it is up to Clayton and the SEC to
implement his vision.
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