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ABERRATION OR SEMINAL DECISION?:
EXAMINING THE IMPACT OF ZUCKER v. FDIC
(In re BankUnited Financial Corp.)

ON BANKRUPTCY LAW

LisA A. BOTHWELL*
Abstract

In 2013, the Eleventh Circuit Court of Appeals issued two
decisions in less than a month that shook up the law concerning tax
refund ownership generated by the losses of an insolvent bank
subsidiary where a consolidated tax return was filed. In both decisions,
the court held that a trust relationship, rather than a debtor-creditor
relationship, was formed in the absence of express language within a
tax sharing agreement. This Note examines the recent Eleventh Circuit
decisions, the potential impact those decisions may have on bankruptcy
law, and the public policy behind bankruptcy law.

The author argues that the Eleventh Circuit’s approach is
better from a public policy standpoint than the approach that other
federal courts have taken because it ensures consistency with the
structure of the bankruptcy system. This method is also advantageous
because it reflects that banks are “‘special” and it does not leave the
bank subsidiary a mere unsecured creditor. Furthermore, the author
argues that Congress should enact an exception to section 541 of the
Bankruptcy Code so that a trust relationship is formed in the absence of
express language in a tax sharing agreement to protect the general
public and provide uniformity.
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l. Introduction

Bankruptcy law is once again a topic of discussion due to the
continued fallout from the 2008 global financial crisis and the historic
bankruptcies in Detroit, Michigan and San Bernardino, California.
Symposia on bankruptcy-related topics have appeared throughout the
country in the last eight years." News outlets continue to cover updates
on Detroit’s bankruptcy and dissect the problems that still face the city.
Economists and academics debate whether the 2008 financial crisis
could have been avoided or its impact lessened if there had been a
change in bankruptcy laws.’

* Boston University School of Law (J.D. 2015); Pennsylvania State University
(B.A. 2008).

! See, e.g., 8th Annual Credit & Bankruptcy Symposium, ABF J. (May 2,
2014), http://www.abfjournal.com/events/8th-annual-credit-bankruptcy-
symposium.html, archived at http://perma.cc/V6TG-4S5S; see also
Symposium, Distressed Municipal Financing: Navigating Uncharted Waters,
33 REV. BANKING & FIN. L. 571 (2014); Symposium, The Eleventh Annual
Emory Bankruptcy Developments Journal Symposium, 30 EMORY BANKR.
DEv. J. 291 (2014); Bankruptcy Court Trial Practice Symposium, AM. BANKR.
INST. 495  (2013),  http:/materials.abi.org/sites/default/files/2013/Jul/
CourtTrialPracticeSymposium.pdf, archived at http:/perma.cc/JB3P-U2XX
(materials accompanying ABI’s 2013 Northeast Bankruptcy Conference);
Brooklyn Journal of Corporate, Financial & Commercial Law Symposium:
Choice of Law in Cross-Border Bankruptcy Cases, BROOK. J. CORP., FIN. &
CoMm. L. (Mar. 7, 2014), http://www.brooklaw.edu/newsandevents/events/
2014/~/media/DB028C31DA3A4132B82D8D7D8C854B45.ashx, archived at
http://perma.cc/85SHE-5SMYR; Frank W. Koger Bankruptcy Symposium, U.S.
DisT. CT. FOR THE W. DIST. OF Mo., http://www.mow.uscourts.gov/
outreach/koger symposium.html (last visited Nov. 22, 2014), archived at
http://perma.cc/6VV8-URAM.

? See, e.g., Ben Austen, The Post-Post-Apocalyptic Detroit, N.Y. TIMES MAG.
(July 11, 2014), http://www.nytimes.com/2014/07/13/magazine/the-post-post-
apocalyptic-detroit.html, archived at http:/perma.cc/865Q-ZPR7; see also
Monica Davey, Detroit and Retirees Reach Deal in Bankruptcy Case, N.Y.
TIMES, Apr. 26, 2014, at A13; Monica Davey, Needing Residents, Detroit
Sends Some Packing, N.Y. TIMES, June 27, 2014, at Al; Mary Williams
Walsh, Detroit Bankruptcy Deadline May Be Missed, Imperiling State Funds,
N.Y. TIMES, May 16, 2014, at B3.

3 See Joe Nocera, Op-Ed., Bankrupt Housing Policy, N.Y. TIMES, May 20,
2014, at A23 (discussing effects of bankruptcy laws during “Great
Recession”).



372 REVIEW OF BANKING & FINANCIAL LAW Vol. 34

Despite the nation’s captivation with bankruptcy in general,
cases in one area of bankruptcy law have gone largely uncovered. The
ownership of tax refunds generated by the losses of an insolvent bank
where a consolidated tax return was filed has always been a highly
litigated issue, but until recently the law surrounding this issue seemed
to be fairly settled.*

In August 2013, however, the Eleventh Circuit Court of
Appeals created uncertainty as to the ownership of these tax refunds
between holding companies and bank subsidiaries’ In In re
BankUnited Financial Corp. (“BankUnited”), the court held that a trust
relationship is formed in the absence of express language within tax
sharing agreements (“TSAs”).° Less than a month later, the Eleventh
Circuit issued a second decision, In re NetBank, Inc. (“NetBank”),
reiterating its conclusion that a trust relationship is formed in absence of
express language in a TSA.’

This Note examines the recent Eleventh Circuit decisions and
the potential impact those decisions may have on bankruptcy law. This
note demonstrates how much the Eleventh Circuit deviated from past
decisions involving TSAs. Part I of this Note provides background of
these decisions. It then defines a TSA in the bankruptcy context and
examines the relevant sections of the Bankruptcy Code. Part I
concludes by discussing past decisions in which a tax refund was in
dispute and includes a comparison of cases where there was not a TSA
with cases where there was a TSA.

Part II of this note discusses the facts and reasoning of
BankUnited and NetBank. Part IIT highlights commentators’ criticisms
of BankUnited and NetBank. Part IV recounts how the courts have

* See Philip D. Anker & Nancy L. Manzer, United States: How 11th Circ.
Muddied the Law on Bank Tax Refunds, MONDAQ (Sept. 13, 2013),
http://www.mondaq.com/unitedstates/x/262704/Insolvency+Bankruptcy/How
+11th+Circt+Muddied+The+Law+On+Bank+Tax+Refunds.html  [hereinafter
Anker & Manzer, United States: How 11th Circ. Muddied], archived at
http://perma.cc/KQW3-3ZEP (questioning “[w]hether the Eleventh Circuit’s
[BankUnited] decision will result in a fundamental and permanent change in
case law or end up as a mere odd detour in bankruptcy jurisprudence”).
> See Zucker v. FDIC (In re BankUnited Fin. Corp.), 727 F.3d 1100, 1108-09
(11th Cir. 2013) (holding that a trust relationship, rather than a debtor-creditor
relationship, is formed in the absence of express language in a tax sharing
6agreement), cert. denied, 134 S. Ct. 1505 (2014).

Id.
7 See FDIC v. Zucker (In re NetBank, Inc.), 729 F.3d 1344, 1346 (11th Cir.
2013), cert. denied, 82 U.S.L.W. 3734 (2014).
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reacted to BankUnited and NetBank in subsequent decisions. Part V
argues that the Eleventh Circuit’s approach is better from a public
policy standpoint because it ensures consistency with the structure of
the bankruptcy system. This method is advantageous because it reflects
that banks are “special” and does not leave the bank subsidiary a mere
unsecured creditor. Before concluding, Part VI recommends that
Congress enact an exception to section 541 of the Bankruptcy Code
(“Section 541”), which defines a debtor’s estate, pronouncing that a
trust relationship is formed in the absence of express language in a TSA
to protect the general public and provide uniformity.

1. Background

A. Tax Sharing Agreement Defined in the Bankruptcy
Context

The Treasury Department® permits parent corporations to file
consolidated income tax returns for themselves and their subsidiary
corporations (the “Consolidated Group”) in the name of the parent
corporations.” Corporations may elect to file a consolidated tax return
that will include the Consolidated Group’s “incomes, net operating
losses [(“NOLs™)], credits, and other items into a single return.”'®
Consolidated tax returns provide advantages to parent corporations and
their subsidiaries.'' First, “[NOLs] of one member of the group can be
used to offset the taxable income of another member” due to the ability
to combine income, thus lowering the overall tax that the Consolidated
Group needs to pay.'> NOLs can be carried forward or backward for
different taxable years."> Second, in general, a Consolidated Group’s
intercompany transactions are treated as “transactions between

¥ The Internal Revenue Service is a bureau of the Department of the Treasury.
LR.C. § § 7802, 7803(a) (2012).

’ Treas. Reg. §1.1502-77(a) (2014) (“[T]he common parent ... for a
consolidated return year is the sole agent (agent for the group) that is
authorized to act in its own name with respect to all matters relating to the tax
liability for that consolidated return year . . .. [N]o subsidiary has authority to
act for or to represent itself in any matter related to the tax liability for the
consolidated return year.”).

1% Martin J. McMahon, Jr., Understanding Consolidated Returns, 12 FLA. TAX
REV. 125,128 (2012).

1d. at 129.

21d.

Bd.
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divisions of a single corporation.”'* This can prove beneficial to the
Consolidated Group in different situations."> One example is when one
member of the Consolidated Group sells a property to another member.
If the transaction is treated as a “transaction between divisions of a
single corporation,” the Consolidated Group can delay reporting its
gain or loss on the property until the property is sold outside of the
Consolidated Group.'®

While a parent company receives any income tax refunds due
to members of the Consolidated Group in the parent company’s name,
“[f]lederal law does not govern the allocation of the [Consolidated]
Group’s tax refunds.”’” A Consolidated Group can provide for such
allocation by contract, which is commonly achieved by TSAs."® A
TSA, also known as a tax allocation agreement, is an arrangement in
which a Consolidated Group typically sets forth which member will be
responsible for preparing the return, how taxes will be collected from
the members, and how any potential refunds will be distributed
amongst the group members."”

Courts have held that the regulations that allow a parent
company to receive the tax refunds in the parent company’s name are
procedural and do not determine which member of a Consolidated
Group is actually entitled to the refund.*® The acceptance of the refund
by the parent holding company discharges any liability of the
government to the subsidiary.”' These regulations were put in place for
the convenience and protection of the federal government.” In
bankruptcy cases, courts typically consider whether the parent holding

“1d. at 130.

P 1d.

9 1d.

17 Zucker v. FDIC (In re BankUnited Fin. Corp.), 727 F.3d 1100, 1102 (11th
Cir. 2013), cert. denied, 134 S. Ct. 1505 (2014).

'® Daniel M. Eggermann & Anastasia N. Kaup, Tax Sharing Agreements in
Bankruptcy—A Tale of Two Jurisdictions, LEXOLOGY (Aug. 28, 2013),
http://www .lexology.com/library/detail.aspx?g=3086feal-ef7{-4adc-b344-
467bd5859a6d, archived at http://perma.cc/SBH6-T7PW.

' Dale L. Ponikvar & Russell J. Kestenbaum, Aspects of the Consolidated
Group in Bankruptcy: Tax Sharing and Tax Sharing Agreements, 58 TAX L.
803, 826-28 (2005).

2 Eg., W. Dealer Mgmt., Inc. v. England (In re Bob Richards Chrysler-
g’llymouth Corp.), 473 F.2d 262, 265 (9th Cir. 1973).

14
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company and the subsidiary have entered into a TSA, and if so, the
terms of the agreement.”

B. Relevant Provisions of the Bankruptcy Code

When a debtor files for bankruptcy, the law creates an estate
under Title 11, Bankruptcy, of the United States Code (“Bankruptcy
Code”).** The Bankruptcy Code defines the property of the estate as
“all the debtor’s property, wherever located, and covers all the debtor’s
economic relationships, in whatever stage of performance or breach.””
Banks are not permitted to be debtors under the Bankruptcy Code.”
“Instead, if the bank is insolvent, it is typically placed into receivership,
with the FDIC appointed as receiver.””’ The receivership estate of the
bank and the bankruptcy estate of the parent holding company are
separate and often have different creditors.*®

An insolvent Consolidated Group often has NOLs that lead to
large tax refunds.”” Tax refunds remitted by the Internal Revenue
Service (“IRS”) or state taxing authorities are often the subject of
dispute by the two estates because the refunds, which can be in the
millions of dollars in some cases, can significantly impact the recovery
of the different estates’ creditors.” If a court holds that a debtor-creditor
relationship is formed in the absence of express language in a TSA, the
subsidiary is merely one of the general unsecured creditors against the
bankruptcy estate of the parent holding company and may ultimately
only get a small amount of the refund that its losses generated.”' If the
court holds that a trust relationship is formed in the absence of express

2 Anker & Manzer, United States: How 11th Circ. Muddied, supra note 4.
11 U.S.C. §541(a) (2012).
» Elizabeth Warren, Bankruptcy Policymaking in an Imperfect World, 92
MicH. L. REv. 336, 349 (1993) [hereinafter Warren, Imperfect World]
(describing 11 U.S.C. § 541).
%11 U.S.C. §109 (2012).
z; Anker & Manzer, United States: How 11th Circ. Muddied, supra note 4.

Id.
% See FDIC v. Zucker (In re NetBank, Inc.), 729 F.3d 1344, 1346 (11th Cir.
2013) (“NetBank and the Bank both have filed for a federal tax refund of
$5,735,176 attributable to a carryback of 2006 net operating losses of the Bank
to the 2005 consolidated return filed by NetBank.”), cert. denied, 82 U.S.L.W.
3734 (2014).
2(1) Anker & Manzer, United States: How 11th Circ. Muddied, supra note 4.

Id.
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language in a TSA, the subsidiary would receive the full amount of the
tax refund that its losses generated.*

Bankruptcy courts and district courts have turned to Section
541 of the Bankruptcy Code when deciding cases in which a parent
holding company and a subsidiary have a TSA and both are insolvent.”
While bankruptcy and district courts have historically interpreted
Section 541 to create a debtor-creditor relationship between the parent
holding company and the subsidiary, legislative history has revealed
that the scope of Section 541 is to be interpreted broadly.** In
BankUnited, the Eleventh Circuit construed Section 541(d) as creating
a trust relationship between the parent holding company and the bank
subsidiary that had entered into a TSA.*

C. No Agreement? No Problem

Courts have held that a refund is the property of the
subsidiary’s estate if the subsidiary generated the losses that gave rise to
the refund and the parent holding company and the subsidiary have not
entered into a TSA. For instance, in In re Bob Richards Chrysler-
Plymouth Corp. (“Bob Richards”), the parent holding company
received a tax refund that was owed to the subsidiary, which was not a
bank, and sought to set off the refund against outstanding debts that the
subsidiary owed the parent.*®

The Bob Richards court held that “a tax refund resulting solely
from offsetting the losses of one member of a consolidated filing group
against the income of that same member in a prior or subsequent year
should inure to the benefit of that member.”*” The court stated that it
was aware “there is nothing in the [Internal Revenue] Code or
Regulations that compels the conclusion that a tax saving must or
should inure to the benefit of the parent company or of the company

2 1d.

3 E.g., In re NetBank, Inc., 729 F.3d at 1346 (citing Bankruptcy Code Section
541).

* H.R. REP. NO. 95-595, at 367 (1977), reprinted in 1978 U.S.C.C.A.N. 5963,
6323 (“The scope of [Section 541] is broad.”); In re Davis, 136 B.R. 203, 205
(Bankr. S.D. ITowa 1991) (“Section 541(a)(1) is a broad provision that
encompasses all apparent interests of the debtor.”).

35 See discussion infra Part II.A (summarizing BankUnited).

36 W. Dealer Mgmt., Inc. v. England (In re Bob Richards Chrysler-Plymouth
Corp.), 473 F.2d 262, 263 (9th Cir. 1973).

37 1d. at 265 (alteration in original) (internal quotation marks omitted).
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which has sustained the loss that makes possible the tax saving.”* The
court reasoned that allowing the refund to go to the parent because the
parent and a subsidiary chose the procedural device of filing a joint tax
return would unjustly enrich the parent because the parent was merely
acting as an agent for the Consolidated Group.” The court also stated
that generally, “where the liability of one claiming a set-off arises from
a fiduciary duty or is in the nature of a trust, the requisite mutuality of
debts and credits does not exist, and such persons may not set-off a debt
owing from the bankrupt against such liability.”*’ The logic behind this
is that “the trust res is not owing to the bankrupt’s estate but rather is
owned by it.”"!

In Capital Bancshares v. FDIC, the Fifth Circuit Court of
Appeals also held that in the absence of express language in an
allocation agreement to the contrary, a tax refund is the property of the
bankrupt subsidiary.** The parent company regularly filed consolidated
tax returns on behalf of the Consolidated Group including its bank
subsidiary.* The Capital Bancshares court held that a tax allocation
agreement is not necessarily in place just because a subsidiary remits its
taxable income to its parent each year in order for a consolidated return
to be filed.* The court held that the subsidiary is entitled to the entire
refund if it could have generated the same tax refund without the parent
holding company even if both the subsidiary and the parent holding
company sustained the losses used to generate the tax refund.*’ A
subsidiary is not entitled to a share in a consolidated return in an
amount greater than it paid for its tax liability and cannot receive
compensation from other group members for use of its NOLs to

* 1d. at 264.
3 1d. at 265 (“Allowing the parent to keep any refunds arising solely from a
subsidiary’s losses simply because the parent and subsidiary chose a
procedural device to facilitate their income tax reporting unjustly enriches the
parent.”).
1(1) Id. (internal quotation marks omitted).

Id.
2 Capital Bancshares, Inc. v. FDIC, 957 F.2d 203, 208 (5th Cir. 1992)
(“Following the In re Bob Richards reasoning, the refund is the property of the
Bank in the absence of a contrary agreement.”).
“1d. at 204.
“1d. at 207.
“1d. at 208.
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generate a refund.*® Other courts have reached the same result in similar
47
cases.

D. When Planning Fails

Courts have reached the opposite result of Bob Richards in
cases where a TSA exists. Historically, bankruptcy and district courts
have found that a debtor-creditor relationship is formed between a
parent holding company and a subsidiary when there is a TSA.** These
courts have typically distinguished Bob Richards as a “gap-filling rule
for situations where there is no [TSA]—express or implied—between
the parties.””’ As demonstrated by the two cases discussed below,
bankruptcy and district courts have also typically held that the TSA
between the parent company and the subsidiary controls unless the
parent company overreaches.”

1 In re First Central Financial Corp.

In In re First Central Financial Corp., the parent company
entered into a TSA with its subsidiary First Central Insurance Company
(“FCIC”) that dictated how tax payments and benefits were to be
distributed.”’ The parent company owned FCIC as well as another
subsidiary.”® The TSA provided that if any tax refunds were generated,
FCIC would be entitled to at least the amount it could have claimed on
a “stand alone” basis.”® FCIC was the only member of the Consolidated

 1d. at 207-08; see also Jump v. Manchester Life & Cas. Mgmt. Corp., 438 F.
Supp. 185, 188-89 (E.D. Mo. 1977) (“This Court holds that the conservator of
a bankrupt subsidiary has the right to recover an income tax refund channeled
through a parent company filing a consolidated return, and that this right is
limited to the recovery which the subsidiary would have had if it had filed
individual returns throughout, so that plaintiff’s recovery here is limited to the
amount previously paid in taxes.”).

7 See, e.g., Jump, 438 F. Supp. at 188—89.

* Anker & Manzer, United States: How 11th Circ. Muddied, supra note 4.

* Imperial Capital Bancorp, Inc. v. FDIC (In re Imperial Capital Bancorp,
Inc.), 492 B.R. 25,32 (S.D. Cal. 2013).

3% Anker & Manzer, United States: How 11th Circ. Muddied, supra note 4.

>! Superintendent of Ins. v. Ochs (In re First Cent. Fin. Corp.), 377 F.3d 209,
211 (2d Cir. 2004).

2 1d.

3 1d.; see also Eggermann & Kaup, supra note 18 (summarizing the terms of
the TSA).
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Group that earned taxable income in 1994 and 1995, and it paid the
entire tax liability for those years.”* The parent company received tax
refunds for the Consolidated Group for 1996 and 1997 and forwarded
FCIC’s share of the refund per the TSA.” FCIC became insolvent in
January 1998 and was placed into receivership.’® The parent company
filed for bankruptcy in March 1998.”

The Consolidated Group received a tax refund for 1994 and
1995 after both companies became insolvent.® However, the parent
company’s bankruptcy estate did not forward FCIC’s portion of the tax
refund as it had done in prior years in accordance with the TSA, but
instead stated that that the tax refund belonged to the parent company.”

The bankruptcy court examined the terms of the TSA,
and noted that it did not include: (i) express language
creating an agency or trust relationship; (ii) express
language requiring escrow of the tax refund for the
benefit of FCIC; or (iii) restrictions on how Parent
could use the refund prior to paying FCIC.%

The bankruptcy court concluded that the parent company was not
required to forward a portion of the tax refund to FCIC because the
language in the TSA merely created a debtor-creditor relationship.®’ A
constructive trust was not warranted because New York law, which
generally only imposed constructive trusts to rectify fraud, governed
the TSA.® The Second Circuit Court of Appeals upheld the bankruptcy
court’s decision, holding that the parent company was not unjustly
enriched by the decision and that a constructive trust was not
warranted.”

: In re First Cent. Fin. Corp., 377 F.3d at 211.
014

7 d.

*d.

> d.

5 Eggermann & Kaup, supra note 18.

® In re First Cent. Fin. Corp., 377 F.3d at 211-12.
62 See id. at 21112, 216.

5 1d. at 219.
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2. In re Imperial Capital Bancorp, Inc.

In In re Imperial Capital Bancorp, Inc., the insolvent parent
holding company and the FDIC acting as receiver for the insolvent
bank subsidiary both filed motions for summary judgment “seeking a
declaratory judgment regarding ownership of certain tax refunds.”**
The parent holding company and the FDIC both argued that a $30
million dollar tax refund belonged to their respective estates.”” The
parent holding company filed a consolidated tax return on behalf of
itself and its subsidiaries for the taxable years 2004 through 2009.%

The court found that the TSA “clearly create[d] a
debtor/creditor relationship.”®” The court noted that the TSA required
the parent holding company to file the tax return and pay all taxes
due.®® The TSA “also provide[d] that Imperial [would] ‘pay’ the Bank
if the Bank suffer[ed] losses that would have entitled the Bank to a
refund had it filed separate tax returns.”® The court found that the TSA
“unambiguously” create[d] a debtor-creditor relationship.”® The court
further stated that “[c]ourts across the country have repeatedly held that
terms such as ‘reimbursement’ and ‘payment’ in a tax sharing
agreement evidence a debtor-creditor relationship.””!

3. Similar Cases

“Absent clear language to the contrary, the majority of cases
... have decided that the overlap of bankruptcy and [TSAs] creates a
mere contractual claim for breach by the subsidiary against the
parent.””> The subsidiary becomes an unsecured creditor and will only
be able to collect after secured creditors.” The reasoning in these cases
was that the bankruptcy filing altered the analysis and there was a need

6 Imperial Capital Bancorp, Inc. v. FDIC (In re Imperial Capital Bancorp,
Inc.), 492 B.R. 25, 27 (S.D. Cal. 2013).
1d. at 28.

71 l
Id.
7 Risa Lynn Wolf-Smith, Squeezing Juice from a Turnip: Tax Assets and Tax-
Allocation Agreements, 32 AM. BANKR. INST. J. 4, 15 (2013).
73
Id.
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to consider the debtor’s unsecured creditors.”* The general view was
that an insolvent subsidiary being denied the tax refund its losses
generated was neither unfair nor “injustice[;] it is bankruptcy.””
Despite any lingering questions of fairness, the law on subsidiary tax
refunds seemed fairly settled until the Eleventh Circuit decided to shake
things up.

I An Attempt to Change Bankruptcy Law: The Eleventh
Circuit’s Approach

In August 2013, the Eleventh Circuit Court of Appeals held
that a trust relationship is formed between a parent holding company
and a bank subsidiary even in the absence of express language in a
TSA.”® Less than a month later, the Eleventh Circuit issued a similar
decision reinforcing its holding that a trust relationship was formed in
the absence of express language in a TSA.”’

A In re BankUnited Financial Corp.

In the case of BankUnited, the Eleventh Circuit examined a
TSA between an insolvent parent holding company and an insolvent
bank subsidiary.”® The parent corporation, BankUnited Financial
Corporation (the “Holding Company”), and one of its subsidiaries,
BankUnited FSB (the “Bank’), had previously entered into a TSA that
provided that the Holding Company would file a consolidated tax
return for the Holding Company, the Bank, and various other
subsidiaries.” BankUnited diverged from the usual fact pattern in these
cases because the Bank paid all of the taxes due.*® The fact pattern was
also unusual in that the TSA provided that the Bank would be
reimbursed for its share of the taxes that it paid and would “pay the
member of the Group any tax refunds it expects or is entitled to

1d.
7> Superintendent of Ins. v. Ochs (In re First Cent. Fin. Corp.), 377 F.3d 209,
217 (2d Cir. 2004).
76 zucker v. FDIC (In re BankUnited Fin. Corp.), 727 F.3d 1100, 1108 (11th
Cir. 2013), cert. denied, 134 S. Ct. 1505 (2014).
" FDIC v. Zucker (In re NetBank, Inc.), 729 F.3d 1344, 1346 (11th Cir. 2013),
cert. denied, 82 U.S.L.W. 3734 (2014).
Zz In re BankUnited Fin. Corp., 727 F.3d at 1103.

Id.
%0 See id.; cf. cases discussed supra Part I.
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receive.” The agreement did not contain express language requiring
the holding company to forward tax refunds to the bank upon receipt.*>

The Office of Thrift Supervision (“OTS”)*closed the Bank in
May 2009 and appointed the FDIC as the Bank’s receiver.** The
Holding Company “petitioned the United States Bankruptcy Court for
the Southern District of Florida for relief under Chapter 117 the
following day.* The Holding Company and the Bank jointly requested
refunds from the IRS in the amounts of $5,566,878 and $42,552,226 for
the years 2007 and 2008, respectively.®® The IRS granted the request
and sent the refunds to the Holding Company.®” The Holding Company
retained the refunds from the IRS instead of forwarding the refunds to
the FDIC, the Bank’s receiver, as provided in the TSA.® The FDIC
filed a claim in the Chapter 11 proceedings, asserting that it was
entitled to the refunds.* The bankruptcy court granted summary
judgment in favor of the Holding Company, ruling that the IRS refunds
were part of the Holding Company’s bankruptcy estate.” The Eleventh
Circuit found that this “[was] a matter of contract interpretation.”"

The BankUnited court found the TSA to be ambiguous because
it did not state when the parent company must forward the tax refund
nor did it state if the parent Holding Company “owned” the refund
before forwarding it to the bank subsidiary.”> The BankUnited court did
not find language in the TSA where it could reasonably infer that the
parties agreed that the Holding Company “would retain the tax refunds

#! In re BankUnited Fin. Corp., 727 F.3d at 1103.

*21d. at 1108.

% The OTS was a bureau of the Department of the Treasury responsible for
regulating thrift institutions, whereas the FDIC insures thrift deposits. RICHARD
SCOTT CARNELL, JONATHAN R. MACEY & GEOFFREY P. MILLER, THE LAW OF
FINANCIAL INSTITUTIONS 28 (5th ed. 2013). In 2011, the OTS merged into the
Office of the Comptroller of the Currency. OTS Integration, OFFICE OF THE
COMPTROLLER OF THE CURRENCY, http://www.occ.gov/about/who-we-are/occ-
for-you/bankers/ots-integration.html (last visited Dec. 6, 2014), archived at
http://perma.cc/F3K9-H53Y.

:: In re BankUnited Fin. Corp., 727 F.3d at 1103.

“1d

*71d.

*1d.

1.

1d. at 1103-04.

°'1d. at 1104.

2 1d. at 1106-07.
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as a company asset and, in lieu of forwarding them to the Bank, would
be indebted to the Bank in the amount of the refunds.””® Nor did the
BankUnited court find “any words from which the terms of the
indebtedness could be inferred.” The TSA did not specify “a fixed
interest rate, a fixed maturity date, or the ability to accelerate payment
upon default” or any protections that the BankUnited court would
expect a creditor to demand.” The court held that the tax refund
attributable to the insolvent bank subsidiary’s losses belonged to the
Bank because the purpose of the tax sharing agreement was to “ensure
that the tax refunds [were] delivered to the [g]roup’s members in full
and with dispatch.””®

B. In re NetBank, Inc.

For the second time in less than a month, the Eleventh Circuit
held on September 10, 2013 that a trust relationship was formed in the
absence of express language in a TSA.”” In NetBank, NetBank, Inc.
(“NetBank™) was the parent company of NetBank, f.s.b. (“NetBank
Bank”) and other subsidiaries.” NetBank and its subsidiaries entered
into a TSA that “defined the method by which tax liabilities of the
consolidated group would be allocated and paid.”” On September 28,
2007, OTS placed NetBank Bank into receivership and NetBank filed
for bankruptcy.'® NetBank and NetBank Bank then began adversary
proceedings to declare the ownership of a $5,735,176 refund due to
NOLs that NetBank Bank generated.'"’

The Eleventh Circuit acknowledged its recent decision in
BankUnited and stated that the determination of whether the tax refunds
were the property of NetBank or NetBank Bank was a matter of

Id. at 1108.

*1d.

% Id.; see also Anker & Manzer, United States: How 11th Circ. Muddied,
supra note 4 (“In particular, the agreement did not specify ... the sorts of
‘protection[s]’ the panel would have expected the bank to have demanded if it
were merely a creditor of the holding company.” (alteration in original)).

% In re BankUnited Fin. Corp., 727 F.3d at 1108.

7 FDIC v. Zucker (In re NetBank, Inc.), 729 F.3d 1344, 1346-47 (11th Cir.
2013), cert. denied, 82 U.S.L.W. 3734 (2014).

% Id. at 1346.

* 1d.

100 Id

101 4.
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contract interpretation.'”” The NetBank court focused on three
provisions of the TSA.'” “Each member of the consolidated group
appointed NetBank ‘as its agent and attorney-in-fact to take such action
... as NetBank deemed appropriate.””'**

If the Bank Group incurred “a [NOL], a net capital
loss or [was] entitled to credits against tax,” the TSA
further required NetBank to pay the Bank not later
than 30 days after the date on which a credit was
allowed or refund was received “no less than the
amount the Bank would have received as a separate
entity (including its subsidiaries), regardless of
whether the consolidated group [was] receiving a
refund.”'®

The Eleventh Circuit particularly considered the Interagency Policy
Statement on Income Tax Allocation in a Holding Company Structure
(“Policy Statement”)'” because the Policy Statement provided
background and the TSA intended to have its tax allocation in
accordance with the Policy Statement.'”” “The Policy Statement
contains language specifically stating that a parent receives refunds
from a taxing authority as ‘agent’ on behalf of the group members.”'*®
The NetBank court did acknowledge that some provisions of
the TSA were not consistent with finding that an agency relationship

102 Id
"% 1d. at 1347.
1% Philip D. Anker & Nancy L. Manzer, United States: Whose Refund Is It?
Eleventh Circuit Holds for the Second Time in a Month that Tax Refund
Belongs to FDIC as Receiver for Bank and Not to Holding Company’s
Bankruptcy Estate, MONDAQ (Sept. 217, 2013),
http://www.mondaq.com/unitedstates/x/265522/Insolvency+Bankruptcy/Whos
etRefund+Is+It+Eleventh+Circuitt+Holds+for+the+Second+Time+in+a+Mont
h+That+Tax+Refund+Belongs+to+FDIC+as+Receiver+for+Bank+and+Not+t
o+Holding+Companys+Bankruptcy+Estate [hereinafter Anker & Manzer,
United States: Whose Refund Is It?] (omission in original), archived at
http://perma.cc/7Z4E-83P5.
1951d, (second and third alterations in original) (quoting In re NetBank, Inc.,
729 F.3d at 1347).
1% For a discussion about the Policy Statement, see infra Part VI.
12; In re NetBank, Inc., 729 F.3d at 1350.

Id.
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was created.'” NetBank was obligated to reimburse the Bank
“regardless of whether NetBank elect[ed] to actually receive a tax
refund (rather than take a credit against future tax liability).”"'® There
was also an absence of language that required NetBank to hold the
refunds in “trust or escrow.”’'' The NetBank court further
acknowledged that the agency language in one of the sections “might
reasonably be deemed merely procedural if the language were read in
isolation.”""? However, the NetBank court stated that it did not need to
“decide what Net Bank’s [sic] obligation to reimburse the Bank would
be if NetBank elected not to receive a refund because those are not the
facts in front of [the court].”'"?

The NetBank court stated that all the contractual ambiguities
were resolved by “applying Georgia’s rules of contract construction.”'"*
In NetBank, the court held that the parties intended the parent company
to hold the tax refund as agent for the bank subsidiary and therefore the
tax refund belonged to the subsidiary.'"

1. Criticism of In re BankUnited and How In re NetBank
Escaped a Similar Fate

The Eleventh Circuit was criticized for its analysis in
BankUnited almost immediately after its decision.''® Commentators
were quick to note that the Eleventh Circuit’s approach strongly
differed from prior decisions, but the court failed to distinguish those
decisions.'"’

"1d. at 1351.

110 I d

111 Id

n2 4.

13 4.

14 4.

"51d. at 1351-52.

1% See, e.g., Anker & Manzer, United States: How 11th Circ. Muddied, supra
note 4 (questioning whether BankUnited will amount to an “odd detour in
bankruptcy jurisprudence”); see also Eggermann & Kaup, supra note 18
(observing that the “reason for the divergent outcomes™ in BankUnited and In
re First Central Financial Corp. “is not clear on the face of the opinions™).

"7 See Anker & Manzer, United States: How 11th Circ. Muddied, supra note 4
(“[T]he opinion of the panel in BankUnited never discusses—indeed, does not
even mention—all the bankruptcy and district court decisions that have found
that tax refunds were the property of the holding company, not the property of
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A Not the Usual Approach

“[T]he determination whether contract language is ambiguous
is a question of law.”''® When interpreting a contract, courts must first
look at the plain language of the contract to determine the mutual intent
of the parties and the court should give language its plain meaning.'"”
Contracts should be interpreted in a way that makes sense, with
business contracts being construed with a business sense.'”’ A contract
is only ambiguous when one of its terms could have more than one
reasonable interpretation.'*'

The BankUnited court did not follow the usual approach when
a contract is deemed ambiguous and did not require a trial where both
sides were permitted to present parol evidence.'” The court simply
inferred the intent of the parties, declaring “it is obvious to us that this
is what the parties intended.”'* The Eleventh Circuit “approached the
lack of absolute clarity in the contractual terms seemingly from
precisely the opposite standpoint many bankruptcy and district courts
had taken.”'** This deviation from the normal methods of contract
interpretation has attracted much of the criticism directed at the
opinion.

B. Which Entity “Owned” the Tax Refund?

The BankUnited court has also been criticized for never
explaining or acknowledging whether the holding company “owned”
the tax refund.'”® The opinion focused on Section 4 of the TSA, stating
that it was ambiguous in part because it did not explain whether the
Holding Company “own[ed]” the refund before forwarding it to the

the bank. It is thus unclear whether the panel thought those cases were
distinguishable or wro