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PREFACE AND ACKNOWLEDGEMENTS
In 2016 Boston University’s Global Economic Governance Initiative teamed with the Georgetown 
University Law Center’s Harrison Institute for Public Law to convene an interdisciplinary working group 
to examine the extent to which the World Trade Organization (WTO), free trade agreements (FTAs) 
and international investment agreements (IIAs) are compatible with climate change goals. The group 
found that the trading regime in general, and United States-led FTAs and IIAs in particular, are in tension 
with the policies necessary for aggressive climate action. 

This report outlines the general tensions between the trade and investment regime and climate policy, 
and outlines a framework toward making trade and investment rules more climate friendly. Members of 
the working group have contributed short pieces addressing a range of issues related to the intersection 
of trade and climate policy. The first two are by natural scientists. Anthony Janetos discusses the need 
to address the effects of international trade on efforts to limit the increase in global annual temperature 
to no more than 2oC over preindustrial levels. James J. Corbett examines the failure of the Trans-
Pacific Partnership (TPP) and the Transatlantic Trade and Investment Partnership (TTIP) to adequately 
address the environmental implications of shipping and maritime transport. The next two pieces are 
by economists who examine economic aspects of the trade-climate linkage. Irene Monasterolo and 
Marco Raberto discuss the potential impacts of including fossil fuel subsidies reduction under the TTIP. 
Frank Ackerman explores the economic costs of efforts to promote convergence of regulatory standards 
between the United States and the European Union under the TTIP. The following two contributions 
are by legal scholars. Brooke Güven and Lise Johnson explore the potential for international investment 
treaties to redirect investment flows to support climate change mitigation and adaptation, particularly 
with regard to China and India. Matt Porterfield provides an overview of the ways in which both 
existing and proposed trade and investment agreements could have either “climate positive” or 
“climate negative” effects on mitigation policies. The final article is by Tao Hu, a former WTO trade 
and environment expert advisor for China and currently at the World Wildlife Fund, arguing that the 
definition of environmental goods and services’ under the WTO negotiations needs to be expanded to 
better incorporate climate change.

The Global Economic Governance Initiative (GEGI) would like to thank and acknowledge numerous 
people and organizations for helping to make this working group possible. GEGI is jointly administered 
by three units at Boston University, all of whom have assisted in some way in this publication: the 
Pardee School of Global Studies, the Pardee Center for the Longer Range Future, and the Center for 
Finance, Law, and Policy where GEGI is housed. GEGI also thanks the Harrison Institute for Public Law 
at Georgetown Law School for agreeing to co-host the working group in its first stage. We also thank 
Lise Johnson of Columbia Law School who left her maternity leave to participate in this project, and Ben 
Beachy and Ilana Solomon for useful comments on drafts of this report. 

It was GEGI partner the Pardee Center for the Study of the Longer-Range Future that hosted the workshop 
that led to this publication and produced the publication itself. Special thanks to Anthony Janetos for 
his support, direction, and contribution to the report. We particularly thank Cynthia Barakatt, Associate 
Director of the Pardee Center, who has played a key role in managing the publication and presentation of 
the report. She has labored with patience, cheer, and scrutiny to ensure that these essays, often written by 
non-English speakers and English speakers who write with a heavily jargoned hand, can be accessible to 
a broad array of policymakers and scholars. GEGI also thanks Rebecca Cowing for being the lead research 
assistant and program coordinator for this project. Theresa White, William Kring, and Iryna Ureneck also 
deserve special thanks. Additional support was provided through a grant to GEGI from the Rockefeller 
Brothers Fund, which is also gratefully acknowledged. Indeed, it is Rockefeller’s Thomas Kruse who saw 
early on how important the trade and climate change nexus would become.
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CHAPTER ONE

TRADE, INVESTMENT, AND CLIMATE POLICY:  

THE NEED FOR COHERENCE

Kevin P. Gallagher

The world is at a turning point in global economic policy-making. With the Sustainable Development 
Goals (SDGs) and the Paris Agreement on Climate Change there is convergence on a new set of 
goals for the future of the earth’s economy, people, and ecosystems. In each of these arenas world 
leaders overcame traditional North-South divides to agree on an agenda for the world economy that 
is low-carbon and socially inclusive. 

 The newly formed Working Group on Trade, Investment, and Climate Policy finds that trade and 
investment treaties can be instruments to advance the global climate and development agenda, but 
that the prevailing model of trade and investment treaties is largely incompatible with the world’s 
broader climate goals. The model rules for trade and investment treaties need to be redesigned 
with an overriding principle to reward climate-
friendly modes of economic activity, curb activity 
that worsens climate change, and provide the proper 
policy space so that nation-states can adequately 
address the climate challenge. At the very minimum, 
the trade model should be adjusted in such a way  
that treaties do not result in net increases of 
greenhouse gas emissions. 

The New Global Agenda
The SDGs recognize the need for a coordinated international policy response to address climate 
change, noting that “climate change is a global challenge that does not respect national borders. 
Emissions anywhere affect people everywhere. It is an issue that requires solutions that need to 
be coordinated at the international level...” (United Nations 2015). Similarly, Article 2 of the Paris 
Agreement on climate change states that the world aims to “strengthen the global response to the 
threat of climate change, in the context of sustainable development and efforts to eradicate poverty, 
including by . . . [m]aking financial flows consistent with a pathway towards low greenhouse gas 
emissions and climate resilient development.” 

It is paramount that these goals become incorporated into the mission and actions of global 
economic governance institutions. To this end, steps in the right direction have already been 
undertaken at the Multilateral Development Banks (MDBs) and at the global macroeconomic 
coordinating bodies such as the International Monetary Fund (IMF) and the G20. In April 2016 the 
MDBs demonstrated their commitment to the SDGs and the Paris goals by pledging to shift at least 
one-third of their portfolios toward financing for climate mitigation and adaptation. The MDBs have 
also adopted policies to sharply curb financing for coal fired power plants.

The IMF’s Christine Lagarde has said that climate change “is by far the greatest economic challenge 
of the 21st century” (Lagarde 2013). The IMF has been at the forefront of tracking fossil fuel 
subsidies, calling for their phase out, and designing fiscal measures to curb the use of fossil fuels 
(IMF 2016). The G20 has pledged to put climate change at the top of its agenda, and has issued and 

At the very minimum,  
the trade model should be 

adjusted in such a way that treaties 
do not result in net increases of 
greenhouse gas emissions.”
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re-affirmed resolutions to phase out fossil fuel subsidies, although many G20 nations have fallen 
short of meeting the commitments (Krisch and Roberts, 2014). Developing nations have created 
their own institutions that put climate and development at the heart of their mission. China has 
created its own climate change fund for South-South cooperation on climate policy and boasts the 
largest green bond market in the world, while the BRICS nations have created a new development 
bank solely focused on sustainable infrastructure. 

The efforts by developing countries, the MDBs, the IMF, and the G20 are steps in the right direction 
to incorporate climate goals into global economic policies. The international trade regime needs to 
similarly evolve to ensure compatibility with climate goals. As Laurence Tubiana, France’s Special 
Ambassador to the Paris Climate Conference, has noted, unless there is coherence between trade 
agreements and climate policy “we will go nowhere” on climate goals (Mitchell 2016).

In 2016, Boston University’s Global Economic Governance Initiative teamed with the Georgetown 
University Law Center’s Harrison Institute for Public Law to convene an interdisciplinary working 
group to examine the extent to which the World Trade Organization (WTO), free trade agreements 
(FTAs) and international investment agreements (IIAs) are compatible with climate change 
goals. The group found that the trading regime in general, and United States-led FTAs and IIAs in 
particular, are in tension with the goal of aggressively reducing greenhouse gas emissions and the 
policies necessary for achieving this goal. The working group identified two core areas where the 
current model is incompatible with aggressive climate action:

1. Trade and investment agreements tend to increases greenhouse gas emissions. 

2.  Trade and investment rules can undermine climate policies and impose limits on government 
regulatory authority. 

The WTO made a promising start toward addressing the implications of trade rules for climate 
change in 2007 when it collaborated with the United Nations Environmental Programme on a study 
on trade and climate change which concluded, inter alia, that trade liberalization “most likely lead(s) 
to increased CO2 emissions.” (WTO-UNEP, 2009). Unfortunately, governments have done little 
to promote consistency between the trade regime and climate policy, and in some instances have 
actually taken aggressive steps to avoid any consideration of climate in trade negotiations. The 
United States, for example, eliminated references to climate change from the text of the Trans-
Pacific Partnership and does not consider climate change in its environmental reviews of trade 
agreements (Gleeson, 2014; USTR, 2013). 

What follows this introduction are elaborations of the two general conclusions of the working group 
in context, and the outline of an approach to reconcile the gaps between trade, investment, and 
climate policy.

Trade and Investment Agreements Tend to Increases Greenhouse  
Gas Emissions
Trade and investment agreements tend to increase emissions of greenhouse gases in the world 
economy (WTO-UNEP, 2009). Member countries continue to negotiate at the WTO, engage two 
mega-regional trade deals, the TPP and TTIP, and IIAs with India and China are under discussion 
and forging ahead. Not including the WTO negotiations, the regional FTAs and key IIAs represent 80 
percent of the world economy and cover the major sources of emissions and trade-related emissions 
flows (Andrew et al., 2013). While the core nations of the world economy are expanding the 
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prevailing rules for global trade and investment, there has been very little formal assessment of the 
impact of current trade and investment treaties on climate change. The few studies that have been 
conducted show that the current deals on the table will increase emissions.

 
FIGURE 1: World Emissions Embodied in Global Trade
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Trade-related emissions account for roughly 26 percent of global emissions (Andrew et al., 2013). 
Figure 1 exhibits the major routes of trade-related carbon dioxide emissions in the world economy—
from their location of generation (exports) to the location of consumption (imports). What is 
important to note from this figure is that the United States, Japan and Europe are the epicenters of 
trade-related emissions in terms of imports, and China in terms of exports—the nations engaged 
in the largest FTAs and IIAs to date. What is more, the TTIP, TPP, and U.S.-China BIT are all a set of 
negotiations in play that will govern the core pathways of these emissions moving forward.

Trade and investment treaties can have direct and indirect impacts on the environment (Gallagher, 
2009). In terms of direct impacts, trade is conducted through transportation; transportation-related 
emissions occur through maritime shipping, trucking, and aviation. Increased transportation can 
have negative effects on environmental quality unless the methods by which we transport goods and 
services are altered. 

The now-standard framework for thinking about the indirect impacts of trade on the environment 
was developed by Grossman and Krueger (1993). In analyzing the North American Free Trade 
Agreement (NAFTA) these economists identified three mechanisms by which trade and investment 
liberalization impact the environment: scale, composition, and technique effects. Scale effects 
occur when liberalization causes an expansion of economic activity. If the nature of that activity is 
unchanged but the scale is growing, then pollution and resource depletion will increase along with 
output. Composition effects occur when increased trade leads nations to specialize in the sectors 
in which they enjoy a comparative advantage. If those sectors where a nation has a comparative 
advantage are relatively less greenhouse gas (GHG) intensive, then emissions can decrease. 
However, if those sectors are more GHG intensive, then emissions can increase. For example, 
the United States International Trade Commission (USITC) report projects greater production in 
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Malaysia and Viet Nam of certain goods (e.g. chemicals) that are currently produced in the U.S. 
Manufacturing in Malaysia is about twice as carbon intensive, and manufacturing in Viet Nam is 
about six times as carbon-intensive, as manufacturing in the U.S., meaning that this shift would 
result in increased emissions (USITC, 2016). 

Technique effects, or changes in resource extraction and production technologies, can potentially 
lead to a decline in pollution per unit of output for two reasons. First, the liberalization of trade and 
investment may encourage multi-national corporations (MNCs) to transfer cleaner technologies 
to developing countries. Of course, technique effects can also go the other way; for example, if 
increases in natural gas exports occurred through hydraulic fracturing versus through other means. 
Second, the literature on the “environmental Kuznets curve” suggests that if economic liberalization 
increases income levels, the newly affluent citizens may demand a cleaner environment. However, 
thus far the literature has found no environmental Kuznets curve for greenhouse gas emissions, 
meaning that increases in income are correlated with increases in emissions (Gallagher, 2009).

Both the United States (U.S.) and the European Union (EU) assess the environmental impacts 
of trade (but not investment) treaties but neither fully extends these established frameworks to 
examine the impacts of treaties on climate change. The U.S. conducts “Environmental Reviews” of 
trade treaties but to date U.S. Environmental Reviews do not assess climate change impacts. Indeed, 
the U.S. government-sponsored Trade and Environment Policy Advisory Committee (TEPAC) noted 
in 2015 that the TPP does little to address climate change. While initial drafts of the TPP did include 
some language on climate change, such language was deleted from the final text of the agreement.

The EU has conducted some assessments of the impact of the TTIP on climate change—concluding 
that the agreement will increase emissions (EC, 2016). According to the EU-sponsored TTIP report, 
the TTIP could increase emissions due to increases in the scale of economic activity, increased 
emissions from transportation, and by changing the composition of industries and trading partners 
by 0.1 to 0.3 percent with a social cost of increased carbon emissions of 58 to 84 billion Euro. The 
largest increase in emissions will be in China given that the treaty is projected to relocate some 
production to that country. 

The EU study is only a partial one because it does not extensively examine the direct and indirect 
impacts of the agreement. As the other pieces in this collection point out, the EU assessment does 
not adequately examine the impact of shipping and transport emissions (Corbett, p. 20); fails to 
examine the climate implications of the EU objective to guarantee the free export of crude oil and 
gas; and does not assess the impacts of reducing fossil fuel subsidies under TTIP. In this report, 
Monasterelo and Raberto (p. 28) find that if TTIP does not address fossil fuel subsidies (and at this 
writing the language on subsidies does not adequately consider fossil fuels) the TTIP would further 
increase emissions, have the smallest impact on output and employment, and may adversely impact 
financial stability in the EU.

Trade and Investment Rules Can Undermine Climate Policies and Impose 
Limits on Government Regulatory Authority
The potential impacts of trade and investment agreements on the ability to formulate national and 
international climate change policies are equally as concerning as the economically driven impacts 
of these agreements on climate change. Legal scholars and governments alike have expressed 
serious concern that there are many situations where trade and investment rules will make it more 
difficult for nations to deploy strong climate policy. Moreover, there is concern that the emerging 
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regime of dispute resolution will shift the balance of power toward climate polluters over nation-
states through the prevailing model’s use of “investor-state dispute resolution” versus the “state-to-
state” dispute resolution system found under the WTO.

The overriding principles governing modern FTAs are “most-favored nation” and “non-
discrimination’’ and “market access”. If the United States imports similar or “like products” such as 
cars from Japan and Malaysia under the TPP, the U.S. cannot impose a higher tariff on Malaysia’s 
imports than it does Japan’s—as Japan’s would be considered the “most-favored nation” given its 
lower tariff, every party of the agreement has to adhere to the treatment of the most favored nation. 
Moreover, the U.S. has to put U.S. carmakers on an even playing field with its trading partners, and 
cannot treat U.S. car makers in ways that will make U.S. cars more favorable to U.S. consumers than 
Japanese or Malaysian cars—a non-discrimination standard known as “national treatment”. At first 
glance the logic behind these principles is clear—practicing non-discrimination and not violating 
national treatment can put domestic and international producers on the same playing field such that 
it encourages nations to produce in sectors where they have a comparative advantage. 

With respect to climate, there are situations where aggressive 
climate policy could be in complete alignment with these 
principles. Treaties could prioritize the reduction of trade 
barriers in cleaner cars and energy production technologies, 
cleaner energy services, and the reduction of fossil fuel 
subsidies. In this area, the concern is that these potential “win-
win” scenarios have simply not been analyzed or prioritized. 
Worse still, universally reducing trade barriers in all goods and 

services regardless of their climate impacts—as in the case of oil and gas exports—only further 
accentuates current patterns of economic activity that contribute to climate change. 

There are other policies that are essential parts of the climate change policy-tool kit that are likely 
to be inconsistent with these principles, yet there is little flexibility to allow for them. One example 
could be border tax adjustments (BTAs). Under countries’ national climate change plans they may 
choose to put a price on carbon dioxide through taxation or cap-and-trade programs so that goods 
and services more adequately reflect their true climate costs and benefits. However, such policies 
could put domestic manufacturers at a disadvantage if that same nation begins to import carbon 
intensive goods from countries that lack such a policy (and therefore produce at a cheaper price). 
Economists and lawyers alike have proposed the use of BTAs on such products, but BTAs could 
violate non-discrimination standards in treaties. Market access provisions under services could also 
be a concern. The U.S. might commit to providing “market access” for services related to oil and gas. 
This would enable other countries to challenge the U.S. if states would ban fracking, as that would 
violate the market access rules to which the U.S. has committed its oil/gas-related services (e.g. by 
reducing the number or value of operations).

Similarly, rather than increasing the price of climate disruptive economic activity, some governments 
may choose to decrease the price of more climate-friendly goods and services such as solar and 
wind power through subsidies, feed-in tariffs, and other measures. Governments may also seek to 
put in place policies to develop domestic renewable energy industries in order to decrease the price 
of renewables over the longer term and to increase the social benefits of climate policy. However, 
cases have been brought against China, India, Canada, European nations, and the United States for 
doing so because such subsidies and prioritization can be a violation of national treatment principles 
(ICTSD, 2016). This is especially the case if such measures also require “local content”—that is, 
domestic producers and workers being explicitly supported by the policy. Local content policies 

... universally reducing trade barriers in all 
goods and services regardless of their climate 

impacts—as in the case of oil and gas exports—only 
further accentuates current patterns of economic 
activity that contribute to climate change.”
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can help make markets more competitive and increase domestic value-added in the longer run, 
especially when there are few players in the sector. Additionally, local content policies can correct 
for market failures by generating positive spillovers and linking domestic producers to local markets 
(World Bank, 2013; Alfaro and Rodríguez-Clare, 2004). Local content policies can also be politically 
important, creating coalitions for climate change policy through job creation and production 
opportunities (Meyer, 2015).

While IIAs also largely enshrine the principles of most-favored nation and non-discrimination, IIAs 
bring in another host of concerning standards when it comes to climate change. Two standards that 
are seen as most concerning are “expropriation” and “fair and equitable treatment” (FET). Most 
critically, investors have argued that new regulations that pose significant cost on the investor or 
that ban their product altogether as tantamount to expropriation. FET requires governments to 
compensate investors for measures seen to interfere with the investors’ “legitimate expectations” 
of a predictable regulatory environment. In both cases, even if the measure in question is the result 
of a good faith effort to protect the public interest, the host government may be held liable to 
compensate the foreign investors for damages.

IIAs are very broad agreements that have national treatment, non-discrimination, FET, expropriation, 
and host of other measures. As Güven and Johnson point out in this report (p. 50), investors could 
use these standards to challenge policies that: phase out fossil fuel subsidies or put in place carbon 
taxes; would deny permits to coal, oil, and gas investments on climate change grounds; include local 
content standards linked to clean energy portfolio development; include stricter emissions standards 
in new laws or application of existing laws, and beyond. 

Investment treaties have been used to challenge policies that would mitigate climate change, such 
as a claim against Germany’s regulation of a coal-fired power plant (Bernasconi-Osterwalder and 
Hoffman, 2012). There are several pending challenges under NAFTA that are related to climate 
change. In Lone Pine v. Canada, a U.S. gas company is challenging Quebec’s moratorium on hydraulic 
fracturing or “fracking” of natural gas. In TransCanada v. United States, the Canadian company is 
seeking USD 15 billion in alleged damages from the United States for United States’ rejection of 
the proposed Keystone XL pipeline, a project that would have transported significant amounts of 
petroleum from Canadian tar sands to refineries along the Gulf Coast. While climate policy analysts 
see the move as U.S. leadership on climate change, TransCanada claims that the measure is violating 
non-discrimination, FET, and expropriation standards in the NAFTA. 

A particular source of concern with regard to IIAs is the “investor-state dispute settlement” (ISDS) 
process. Such an approach stands in stark contrast to “state-to-state” dispute settlement under the 
WTO, where nations states govern the settlement of disputes arising from the treaty. Van Harten, 
Porterfield, and Gallagher (2015) identify four key concerns among policy-makers and scholars, 
where ISDS is seen to:

•  shift key powers to for-profit arbitrators who are not publicly-accountable or judicially 
independent; 

•   not satisfy basic standards of judicial independence and fair process;

•   grant foreign investors a range of benefits that are not available to domestic investors and 
citizens; and 

•  pose significant risks to democratic accountability and regulatory flexibility.
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Granting such rights and powers in a climate-constrained world is very concerning because climate 
policy-making necessitates important policy decisions about past, present, and future costs and 
benefits to the public and planet at large. Under a “state-to-state” system nation-states have the 
ability to frame disputes on behalf of the well-being of entire nations and ecosystems—looking for 
situations where the benefits to the majority outweigh losses to a minority. However, that cost-
benefit analysis is tipped on its head under ISDS. With ISDS, private firms and investors may directly 
file claims against governments that put in place new climate change policies. In other words, those 
firms that cause climate change have the power to externalize the costs of climate change to the 
broader public while profiting from awards in private tribunals.

Putting Climate Change First
The trade and investment system can be an instrument for advancing the world’s climate change 
goals. While the EU, the U.S., and China have made strides in prioritizing climate change in other 
areas of global economic governance, they have yet to do so in international trade and investment 
policy. The world’s environment and economy cannot afford this approach. Bold steps are necessary 
to create coherence between the climate change and trade and investment regimes.

Similar to the approach that is under formulation at the MDBs, the trade and investment regime 
should adopt the overriding principle of accelerating trade, investment and technology flows 
of climate-friendly economic activity while curbing goods, services, and technology flows that 
accentuate climate change while preserving the ability of governments to put in place strong 
policies to address the climate crisis. To this end, governments and civil society should ensure that:

1)  The potential economic and regulatory-related climate impacts of current and proposed treaties 
be thoroughly analyzed across and inserted into trade and investment policy-making processes;

2)  Model rules for trade and investment treaties be redesigned to reward climate friendly activity 
and curb economic activity that exacerbates climate change;

3)  The governance of disputes under trade and investment treaties be reformed to ensure that 
foreign investors do not hold greater rights than nation-states over climate policy-making.

As noted earlier, the United States does not incorporate climate change analyses in its 
environmental review process. The Europeans are further along, but lack broader analyses of 
shipping trade and regulatory implications. To date, there has been no comprehensive analysis of the 
impacts of BITs on climate change. Rigorous assessment is needed and should be used as a guide 
for negotiators to ensure that trade and investment treaties are compatible with and supportive of 
climate policy objectives. Governments should pause current negotiations while the model rules are 
developed so that the negotiations can then be altered to conform with such assessments. Similarly, 
proper analysis may necessitate the re-negotiation of existing pacts to increase the conformity of 
trade and climate policy. 

The model rules for trade and investment treaties need to be redesigned with an overriding principle 
to reward climate-friendly modes of economic activity and curb activity that worsens climate 
change. At the very minimum, the trade model should be adjusted in such a way that treaties to not 
result in net increases of emissions. To this end, Table 1 presents an illustrative list of principles for a 
new trade and investment model.
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This list is merely illustrative, is by no means exhaustive, and would need to be complemented by 
adjustment and capability enhancement funds for displaced workers, firms, and countries. This 
illustrative list is intended to spark a broader and more empirical based discussion among scientists, 
trade and investment experts, policy makers, and civil society to apply this approach to the trade 
and investment regime. 

At this writing, trade and investment measures do not reward climate-friendly economic activity 
and discourage climate-disrupting economic activity—nor do they provide the adequate policy 
flexibilities for decisive climate policy. Nations and negotiators must assure that the trade and 
investment regimes are more coherent with advancing climate goals. As quoted earlier, “climate 
change is a global challenge that does not respect national borders. Emissions anywhere affect 
people everywhere. It is an issue that requires solutions that need to be coordinated at the 
international level” (United Nations, 2015). Trade and investment policies need to be the rule for 
such coordination, not the exception.

OBJECTIVE 1:  PRIORITIZE GLOBAL FLOWS OF CLIMATE-FRIENDLY GOODS AND SERVICES. FOR EXAMPLE:

•  Reduce tariffs on climate-friendly goods

•  Prohibit fossil fuel subsidies

•  Accelerate movement of capital for climate friendly investment

•  Compulsory licensing for climate-friendly patents and copyrights

•  Flexibilities for border adjustment taxes, climate-friendly subsidies, climate-friendly procurement, increasing 
domestic capabilities, and other climate policies

OBJECTIVE 2:  RESTRICT GLOBAL FLOWS OF GOODS AND SERVICES THAT ACCENTUATE CLIMATE CHANGE

•  Freeze fossil fuel and other carbon intensive tariffs at bound levels—or increase them

•  Restrict carbon intensive services

•  Restrict carbon intensive foreign direct investment

•  Increase license fees and timelines for carbon intensive patents and copyrights

•  Restrict foreign investor rights in carbon intensive activity

TABLE 1: Illustrative List of Potential Measures to Make Trade and Investment Treaties 
More Consistent with Climate Goals
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CHAPTER TWO

WHY TRADE MATTERS TO A CLIMATE AGREEMENT

Anthony C. Janetos

For more than a decade, the scientific community has explored the implications of a world in which 
the global average annual temperature has risen 2 degrees Celsius above its preindustrial value. The 
consensus is perhaps best captured in this graphic from the last Intergovernmental Panel on Climate 
Change (IPCC ) report (IPCC, 2014).  

FIGURE 1: Climate Change Impacts 

Source: Figure SPM.4 from Climate Change 2014: Synthesis Report. Contribution of Working Groups I, II and III to the Fifth 
Assessment Report of the Intergovernmental Panel on Climate Change [Core Writing Team, Pachauri, R.K. and Meyer, L. 
(eds.)]. IPCC, Geneva, Switzerland.
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 In such a world, there are substantially higher risks of adverse ecological, agricultural, hydrologic, 
marine, coastal, and health impacts for nearly all societies. For countries that are already under 
marginal environmental conditions for productive agriculture, or that already suffer substantial 
impacts from sea-level rise, the additional risks are especially troubling, and could easily begin to 
overwhelm reasonable investments in adaptation strategies. 

FIGURE 2: Regional Key Risks from Climate Change

Source: Figure SPM.8 from Climate Change 2014: Synthesis Report. Contribution of Working Groups I, II and III to the Fifth 
Assessment Report of the Intergovernmental Panel on Climate Change [Core Writing Team, Pachauri, R.K. and Meyer, L. 
(eds.)]. IPCC, Geneva, Switzerland. 

The international community has interpreted these conclusions as meaning that a “2 degree C” 
world is undesirable, and there is an international commitment that precedes the 2015 UN Paris 
climate talks (COP21) that nations will seek strategies that would hold global warming to below that 
level by 2100 (Jacoby, Janetos et al., 2014). But even this commitment is ambitious. As Jacoby and 
Janetos (2014 in NCA3) point out, emissions scenarios that come close to such a goal need to have 
annual global emissions peak at about 44 billion tons of CO2 no later than around 2040, and decline 
rapidly thereafter—and global emissions were at 34 billion tons in 2011, and projected to rise, 
leaving very little headway for achieving the goal. The challenge of these types of “peak and decline” 
emissions scenarios is illustrated by the following figure (Figure 3) from IPCC Fifth Assessment 
Report (AR5), which compares the different scenarios analyzed by the IPCC. Note that all scenarios 
that would result in a warming of 2 degrees Celsius or less have this peak and decline feature.
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FIGURE 3: Anthropogenic CO2 Emissions 

Source: Figure SPM.5 from Climate Change 2014: Synthesis Report. Contribution of Working Groups I, II and III to the Fifth 
Assessment Report of the Intergovernmental Panel on Climate Change [Core Writing Team, Pachauri, R.K. and Meyer, L. (eds.)]. 
IPCC, Geneva, Switzerland. 

An additional challenge in the political commitment in meeting a 2 degrees C target is that the 
world has already warmed roughly a degree since the mid-19th century due mostly to an enhanced 
greenhouse effect from anthropogenic emissions. There is an additional roughly 0.5 degrees (IPCC, 
2007) that is essentially “baked into” the Earth system, in the form of heat that is stored in the 
surface oceans that has not yet affected surface atmospheric temperatures. So even if emissions 
were to somehow stop immediately, and concentrations of greenhouse gases stay the same as at 
the close of the 20th century, there is still fairly substantial global warming that would occur, due to 

Working Group III (WGIII) scenario categories:

Representative Concentration Pathway (RCP) scenarios:
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this stored heat. A second component of the challenge in the global political commitment is that 
the consequences of the warming the world has already experienced are unequally distributed. 
Countries with high fractions of their borders along coastlines, or with large populations near 
the coast are already experiencing substantial damages from sea-level rise, for example. There is 
already evidence that the productivity of some crops has been affected, and unsurprisingly, the 
consequences for food security are higher in countries where agriculture is already a difficult activity 
because of shortages of rainfall.

Perhaps the major challenge, however, is the sheer magnitude of revamping the world’s energy 
economy, and shifting a major fraction of it away from fossil fuels. Some changes can happen 
relatively quickly, as in the shift in the U.S. power supply from coal to natural gas, responding to large 
supplies and low prices of gas due to the abundance of shale gas. But the use of coal in the very large 
and growing economies of India and China continues to rise, even as they make large investments 
in renewable sources of energy. The availability of technologies, the potential use of natural 
ecosystems to sequester or withdraw carbon from the atmosphere, and the difficulty of ensuring 
that carbon prices reflect a full accounting of the damages from climate change and air pollution all 
make a rapid transition extremely difficult.

This difficulty is perhaps best exemplified by calculations of the expected increases in global annual 
average temperatures due to current policies. There are a number of efforts to track countries’ 
current emissions, and to calculate in relatively simple ways the expected increases in global annual 
average temperatures by 2100. For illustrative purposes, we can use the calculations from the 
Climate Action Tracker website (http://climateactiontracker.org). It uses relatively simple carbon 
cycle models and global energy balance models to calculate that trends in current global emissions 
would lead to an increase in global annual average temperature of 3.6 degrees, with a range of 2.7 – 
4.9 degrees, far above the agreed-on limit of 2 degrees Celsius.

The COP21 agreement, however, is built on Intended Nationally Determined Contributions (INDCs). 
By the outset of the COP, pledges from individual countries, which accounted for 94 percent of fossil 
fuel emissions, would lead to an increase of 2.7 degrees C, with a range of 2.2 – 3.4 degrees. This is still 
higher than the agreed-on goal, of course, but several of the large emitters, including the U.S. identified 
additional actions that could be taken to narrow the gap between the INDC-based calculation and 
the 2 degree C goal. If the timing of proposed actions were to be accelerated, this would also have the 
effect of narrowing the gap between the INDC calculation and the 2 degree C goal.

The thermometer shows the global-mean temperature increase above pre-industrial level by 2100, 
with an uncertainty range originating from carbon-cycle and climate modeling. 

Even a simple visual comparison of the INDC-based calculations with the more comprehensive 
scientific analysis from IPCC demonstrates the magnitude of the emissions reductions challenge, 
and the urgency with which it must be met to achieve the agreed-on policy goals.

With a 2 degree C rise in global annual average temperatures, the risks associated with climate 
change would clearly increase above the current levels, and could not be fully ameliorated with 
adaptation actions. Because of this, and because of the existing level of damages from current 
change, COP21 also stated an aspirational goal of holding the global temperature increase to 1.5 
degrees C, and requested IPCC to do a special report on the scientific issues involved in attempting 
to meet that goal. Although the IPCC special report has just begun its work, the magnitude of this 
additional challenge can be seen in the following figure (Figure 4).

Source: climateactiontracker.org 
©2016 by Climate Analytics, 
Ecofys and NewClimate Institute.
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FIGURE 4: Climate Change Risk Factors

Source: Figure SPM.10 from Climate Change 2014: Synthesis Report. Contribution of Working Groups I, II and III to the Fifth 
Assessment Report of the Intergovernmental Panel on Climate Change [Core Writing Team, Pachauri, R.K. and Meyer, L. 
(eds.)]. IPCC, Geneva, Switzerland. 

Attempting to hold global temperature increases to 1.5 degrees C will require reductions of annual 
CO2 emissions in the neighborhood of 25 percent in 2050, compared to 2010 emissions, which is 
roughly a 50 percent reduction compared to 1990 emissions. This magnitude and rate of emissions 
reductions far exceeds even the 2 degree C goal, which the INDCs by themselves are likely to miss.

The COP21 agreement includes a mechanism by which countries will reconvene every five years, 
with a mandate for assessing their progress towards their INDC goals, and with an additional 
mandate for increasing their ambition for even more progress. The latter will be essential to have any 
chance of meeting an aspirational 1.5 degree C target, and even to increase the likelihood of reaching 
a 2 degree C target. The first such meeting will be in 2021, five years after the agreement enters into 
force, and since emissions will need to peak and decline in the 2030’s time frame to reach the  
2 degree C target—and even earlier for a 1.5 degree C time frame—the urgency is clear.
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In order to have such large effects so quickly, the very large emitters (e.g, the U.S., EU, China, India, 
Russia, Brazil, Indonesia) must obviously make rapid progress on actually reducing emissions, not 
just capping them. But in addition, individual sectors of the global economy must also make such 
progress. This has been difficult to achieve in some sectors, such as transportation and trade, in part 
because those sectors continue to grow in the global economy, and in part because it has proven 
difficult to attribute their emissions to individual countries. Aviation and shipping, in particular, have 
proven to be extremely difficult challenges from this perspective. In addition, changes in the location 
of manufacturing from developed to developing economies, combined with changes resulting from 
meeting development goals of large-scale electrification result in those emissions being even more 
difficult to reduce than might otherwise be the case. Many of these emissions sources and sectors 
are strongly affected by the magnitude of international trade.

To meet the ambitious and difficult goals agreed 
to in COP21, it will be necessary to ensure 
that there are no “loopholes” in international 
agreements in other forums. International 
trade agreements have the potential to be such 
a loophole. International trade agreements 
have typically been negotiated in forums 
that are separate and independent of climate 
negotiations, which are typically the province 
of environmental agencies and ministries. Trade and financial ministries have traditionally chosen 
to reduce barriers to trade, using purely economic criteria, without regard to what their impacts on 
carbon emissions might be. The failure to include the costs of climate change impacts in any way 
in the discussions of international trade has resulted in an imbalance in the way emissions due to 
international trade and its consequences have been evaluated.

This has resulted in the potential for conflict with the goals of COP21, especially with respect to 
shipping emissions, for example. There is as yet no clear way to mediate and reconcile conflicts 
when they occur. But given the difficulty and urgency of meeting the COP21 goals, finding 
appropriate means of identifying conflicts and appropriate ways to mitigate them assumes great 
importance, given the ongoing and growing risks of a changing climate. 
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CHAPTER THREE 

THE MARITIME SECTOR’S ROLE IN MEETING TRADE 
AND ENVIRONMENT GOALS

James J. Corbett

Many 21st century trade agreements offer the opportunity to advance three primary goals:  
1)  improve financial stability and extend access to economic prosperity;  
2)  promote human and community development; and  
3)  ensure environmental stewardship in both international and domestic contexts. 

This paper considers how two trade policies, the Trans-Pacific Partnership (TPP) and the Transatlantic 
Trade and Investment Partnership (TTIP), may fail to address environmental benefits or drawbacks 
related to shipping and maritime transport, which necessarily will transport 90 percent of goods 
traded (by volume, and for some commodities by value). As a key mode of trade transport with both 
routine activities and the potential for incidents that cause air, water, and land pollution literally around 
the world, shipping deserves more attention in international trade agreements.

This paper begins with a brief overview of the TPP and TTIP, particularly their assessments 
of potential environmental impact. A discussion of the role of maritime sector environmental 
agreements and the role of international shipping in global trade is presented. Reviews prepared 
for organizations such as the Office U.S. Trade Representative, European Commission, and UK 
Parliament regarding maritime transport environmental impacts associated with the TPP and TTIP 
tend to suggest that the positive impacts outweigh negative impacts, although critical environmental 
issues are left unaddressed or “difficult to quantify” and assumed to be “relatively small.” 
Specifically, these environmental assessments identify three positive impacts and three negative 
impacts of the TPP; the positive impacts include better environmental enforcement, increased 
environmental awareness among nations as a correlated effect of economic prosperity, and export 
of innovative environmental technologies and best practices for environmental stewardship  
(Figure 1). This paper concludes with reflection on the state of knowledge for unaddressed and 
unquantified environmental impacts from shipping, which may challenge their dismissal as small 
and instead motivate additional analysis or research. 

TPP and TTIP Background 
The TPP agreement will engage 12 nations in an initial trade framework that could expand to include 
other Asia-Pacific nations. The TTIP is an agreement between the European Union (EU) (on behalf 
of member nations) and the United States (U.S.). The economic purpose of these agreements is 
generally to reduce trade barriers and enhance economic activity among the partners, and to provide 
policy instruments to negotiate and resolve conflicts that may arise. Among the potential conflicts, 
environmental impacts that may be important to one, some, or all partners are important concerns. 

The TPP and TTIP elements that address environmental concerns have focused mainly on common 
concerns among the partners. For example, the TPP includes specific sections that address illegal 
fishing, endangered species trade, wildlife trafficking, illegal logging, and marine pollution from 
ships. While fishing, species, wildlife and logging provisions are not discussed in this paper, the 
TPP provisions for marine pollution from ships explicitly direct partners to implement standards 
set by the International Maritime Organization (IMO), the United Nations (UN) body designated 
to promote international environmental and safety policies for ships. In some contrast, the TTIP 
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more generally focuses on environmental concerns related to greater compatibility in standards 
and regulatory cooperation, where Europe and the U.S. may have developed different strategies 
and targets for environmental protection. The TTIP also engages environmental themes, such as 
sustainable development, carbon emissions and clean energy, which would only apply to shipping 
through EU or U.S. domestic regulation. 

The TPP’s specific mention of marine pollution provides direct linkage to consider the maritime 
sector. According to a summary by USTR.gov, “TPP Parties also agree to protect the marine 
environment from ship pollution.” The TPP Environment Chapter 20, Section 20.6, requires nations 
to implement IMO environmental regulations for ships, make information public about their 
domestic implementation of IMO standards, and to cooperatively pursue further environmental 
goals for ships. These may include working to prevent episodic/accidental pollution from ships, to 
control and reduce routine operational discharges or emissions, to promote technology innovation 
and adoption, and to identify special geographic areas and cooperative enforcement measures. 

The TTIP does not directly mention ship pollution or protection of the marine environment from 
shipping activity that may be unregulated or harmful. The TTIP mentions sustainable development 
goals, which refer to general international environmental protection objectives and sustainable 
development goals that may more vaguely include domestic policies to address ship pollution 
or port/regional pollution related to maritime trade. The only TTIP mention of the IMO is in 
reference to the use of IMO vessel identifying numbers for traceability of fishing vessels (European 
Commission, 2016a, b; UK Parliament, 2015). While no specific environmental provisions apply to 
the maritime sector, the TTIP may be interpreted to affect international shipping cabotage laws, 
such as the U.S. Jones Act, which are domestic policies protecting a nation’s fleet from competition 
by requiring goods moved within the nation to be transported by that nation’s registered ships (SEA 
Europe, 2014). The TTIP has been identified by some (SEA Europe, 2014) as a vehicle to promote 
so-called competition policies that would promote innovation and improve the efficiency of port 
facilities and vessels engaging in expanded trade. 

Maritime Transportation Overview
International shipping uses a network of routes and ports to load and discharge cargoes that would 
be affected by changing trade patterns, including those pattern changes resulting from expanded 
trade. As such, the vessel activity that may increase in one or more ports (e.g., in the U.S.) would 
be directly associated with proportional increases in vessel activity at port-pairs or port-sets visited 
by vessels serving that trade route (e.g., maritime activity among partner nations and non-partner 

nations that are engaged in routine trade via vessel arrivals 
and departures to their sea ports). Environmental impacts 
that may be associated with increased vessel activity 
could therefore be aggravated without control measures 
for ships or port activities. With environmental regulation, 
improvements in environmental performance by ships could 
benefit the coastlines and port regions of trading nations as 
fleets transport increased trade.

The environmental performance of shipping affects multiple scales of impact, from localized port 
pollution to transboundary and international pollution. Moreover, shipping activity can pollute water, 
air, and land (surface or subsurface), which harms the health of coastal communities. Pollution can 
occur through episodic incidents such as oil spills, and through routine, recurring discharges such 
as air emissions and ballast water discharge that may transport invasive species. Ships are a major 

With environmental regulation, improvements 
in environmental performance by ships could 

benefit the coastlines and port regions of trading 
nations as fleets transport increased trade.
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contributor to greenhouse gas (GHG) emissions, producing to 2–3 percent of global GHGs, ranking 
the industry in the top 10 among emitting nations with about 1000 million tonnes CO2 (Smith 
et al., 2014). Importantly, the recent climate agreement in Paris (COP21) excluded reference to 
international shipping and aviation, which defers any commitment for GHG reduction strategies for 
these sectors to their UN regulatory bodies (UNFCCC, 2015). 

All nations in the TPP negotiation (Australia, Brunei Darussalam, Canada, Chile, Japan, Malaysia, 
Mexico, New Zealand, Peru, Singapore, United States, and Viet Nam) participate in the IMO’s 
International Convention for the Prevention of Pollution from Ships (MARPOL) of 1973/78, covering 
oil and noxious liquids, and most nations have ratified other IMO environmental agreements (see 
Table 1). With regard to invasive species, the IMO Ballast Water Convention of 2004 is not yet 
ratified by the necessary number of nations to enter into force; five of the TPP nations have ratified 
the Ballast Water Convention as of July 2016. With regard to emissions, all but three nations have 
ratified MARPOL Annex VI, which has been a primary instrument for discussing emerging standards 
to limit GHGs and improve energy efficiency in international shipping fleets.

The EU nations and the United States are also engaged in IMO environmental agreements (see 
Table 2), with nearly unanimous ratification of many MARPOL provisions. Notably, the United States 
has not ratified IMO standards for sewage pollution (MARPOL Annex IV), partly because U.S. 
policy requires compliance with the Clean Water Act (CWA). Austria and Hungary have yet to ratify 
MARPOL Annex VI standards for air pollution from ships, although the standards are enforced in 
Europe. Eight European nations have ratified the Ballast Water Convention.  

TABLE 1. Summary of TPP Ratification Status for Selected IMO Environmental 
Agreements

TPP Nation

MARPOL 
(Annex I/II)  
Oil and 
Noxious 
Liquids 
Pollution

MARPOL 
(Annex III) 
Harmful 
Substances 
Cargoes 
Pollution

MARPOL 
(Annex IV) 
Sewage 
Pollution

MARPOL 
(Annex V) 
Garbage 
Pollution

MARPOL 
(Annex VI)  
Air Pollution 
(and GHGs)

Ballast Water 
Convention 

Australia X X X X X

Brunei Darussalam X

Canada X X X X X X

Chile X X X X X

Japan X X X X X X

Malaysia X X X X X X

Mexico X X X

New Zealand X X X

Peru X X X X X X

Singapore X X X X X

United States X X X X

Viet Nam X X X X X
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TABLE 2.  Summary of TTIP EU Member Nations and U.S. Status for Selected IMO 
Environmental Agreements

TTIP Nation

MARPOL 
(Annex I/II)  
Oil and 
Noxious 
Liquids 
Pollution

MARPOL 
(Annex III) 
Harmful 
Substances 
Cargoes 
Pollution

MARPOL 
(Annex IV) 
Sewage 
Pollution

MARPOL 
(Annex V) 
Garbage 
Pollution

MARPOL 
(Annex VI)  
Air Pollution 
(and GHGs)

Ballast Water 
Convention 

Austria X X X X

Belgium X X X X X X

Bulgaria X X X X X

Croatia X X X X X X

Cyprus X X X X X

Czech Republic X X X X X

Denmark X X X X X X

Estonia X X X X X

Finland X X X X X X

France X X X X X X

Germany X X X X X X

Greece X X X X X

Hungary X X X X

Ireland X X X X X

Italy X X X X X

Latvia X X X X X

Lithuania X X X X X

Luxembourg X X X X X X

Malta X X X X X

Netherlands X X X X X X

Poland X X X X X X

Portugal X X X X X

Romania X X X X X X

Slovakia X X X X X X

Slovenia X X X X X X

Spain X X X X X X

Sweden X X X X X X

United Kingdom X X X X X

United States X X X X
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At the IMO, active consideration of standards to reduce GHGs is ongoing. Regulations have mainly 
focused on energy efficiency measures through design standards and operational monitoring. 
These policies are informed by a series of IMO GHG studies, with the insight that shipping currently 
accounts for approximately 3 percent of global CO2 from anthropogenic combustion of fossil fuels 
(Buhaug et al., 2009; Skjølsvik et al., 2000; Smith et al., 2014). The challenge to energy efficiency 

approaches to reduce ship GHGs is that the energy required to fuel 
ships engaged in international transport of trade increases with 
growth in trade volume, even after considering energy efficiency 
improvements through operations and technologies. Therefore, 
the energy demand and air emissions from shipping are expected 
to grow with expanded trade volumes. Because the international 
maritime sector (and international aviation) were removed 

from draft text during the COP21 Paris negotiations, they are excluded from any climate change 
commitments that member nations must pursue. Shipping GHGs, therefore, may not be addressed 
by environmental commitments in member nation trade agreements because a) there may be no 
commitments to reference within a partner nation, and b) clear commitments have not been set at 
IMO that would be part of provisions that apply to partner nations. 

The Ballast Water Convention will set discharge standards for ships that will require treatment 
of ballast water. Ballast water management systems must be approved by the IMO, and may use 
biocides or chemicals, physical filtration, and other technologies to prevent aquatic invasive species 
introduction by reducing the number of viable organisms that are discharged. The Ballast Water 
Convention is not yet ratified at IMO, where delegates are simultaneously working to change how 
treatment systems are tested and approved. 

The IMO process is concurrent with United States efforts to develop regulation of ballast water, 
where U.S. Coast Guard (USCG) regulations require a separate technology approval process. EPA 
regulations that have attempted to harmonize U.S. ballast treatment standards under the CWA with 
IMO. Recent federal court judgment (United States Court of Appeals for the Second Circuit, 2015) 
found the EPA adoption of IMO standards failed to meet CWA regulations requiring technology 
forcing standards. And in 2016, the 114th Congress inserted into the National Defense Authorization 
Act a chapter on Ballast Water, Title XXXVI, that would reassign ballast water regulatory authority 
to the USCG, thereby circumventing the CWA altogether (House of Representatives et al., 2016). 
The U.S. Administration opposes this provision for a number of reasons related to fighting the 
spread of invasive species, enforcement, and jurisdictional precedent (U.S. Executive Office of the 
President, May 16, 2016).

Maritime Sector Environmental Risks and Benefits of Trade Partnerships
With regard to maritime specific assessments of benefits and risks to the environment that have 
been associated with the TPP, and given that there are no specific environmental provisions 
under the TTIP, the discussion here considers generally the applicability of key benefits and risks 
associated with maritime shipping’s role in expanded trade. The primary resources are the major 
U.S. documents reviewing the TPP with regard to the environment, namely the December 2015 
report by the Trade and Environment Policy Advisory Committee (TEPAC, 2015), and the Interim 
Environmental Review of the TPP by the Office of the U.S. Trade Representative (Office of the U.S. 
Trade Representative, 2013). 

... the energy demand and air emissions 
from shipping are expected to grow with 

expanded trade volumes.”
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The key benefits and risks can be illustrated in Figure 1. Positive environmental benefits that could 
spill over to maritime shipping include: commitments to enforce environmental standards; general 
correlations showing environmental stewardship increasing with growing economies; and reduced 
trade barriers that can facilitate the export and technology transfer of green technologies. Negative 
impacts or risks that have been identified include: so-called “localized port impacts,” increased 
introduction of invasive species, and increased export of natural gas energy (perceived as a special 
risk distinct from liquid petroleum products). The current qualitative reviews of environmental 
performance of TPP do not address or quantify GHG reduction goals. Reviews of TTIP do, however, 
identify low-emission, climate-resilient development, but the application may apply only indirectly 
to vessel technologies. Also not considered are transboundary impacts that may be considered 
related to the long-range (transboundary) transport of air emissions from ships. These are known to 
contribute to ambient air pollution premature deaths in coastal communities (Corbett et al., 2007; 
Winebrake et al., 2009). 

FIGURE 1. Illustration Summarizing TPP Environmental Assessment for Maritime Sector

 
Few studies address maritime shipping environmental performance in the context of either the TPP 
or TTIP. Most attention by non-governmental organizations (NGOs) and researchers is focused on 
domestic environmental issues related to resource conservation such as logging, fishing, and wildlife 
products, environmental protection and enforcement provisions for international greenhouse gas 
agreements, and domestic regulations (Schott and Muir, 2012). 

Positive 
Environmental Impacts

Negative 
Environmental Impacts

Unaddressed
or Unquantified

Export Env Tech 
& Best Practices

Econ  ... Env 

Better Enforcement

More Natural Gas
Production/Export

Invasive Species

Localized 
Port Impacts

GHG 
Reduction 

Goals

COP21 excluded
Aviation and Shipping

TPP does not consider 
transboundary impacts

ENVIRONMENTAL ASSESSMENT

Policy 
positions 

fulcrum to 
achieve goals

un
ec

e.
or

g/
en

v/
ei

a/
gu

id
an

ce
/i

nt
ro

.h
tm

l



TRADE IN THE BALANCE Reconciling Trade and Climate Policy        |         bu.edu/gegi      bu.edu/pardee        |         November 2016 26

More attention to maritime issues in environmental reviews of trade partnerships is merited. Given 
that shipping impacts occur along an entire coastline, not simply localized near ports, environmental 
stewardship objectives can be undermined by changing trade patterns or growing ship traffic. The 
capacity exists to evaluate international shipping impacts on a national or multinational scale more 
fully than the qualitative legal reviews of trade environmental aspects to date. The opportunity 
and need exists to develop an interdisciplinary research agenda combining economics and law, 
engineering and technology innovation, and large scale environmental science that considers ocean, 
atmosphere, and terrestrial responses to shipping activity.

Conclusion
Trade agreements advance goals to increase access to economic prosperity, to promote 
development, and to ensure environmental stewardship among the partners. However, these 
agreements do not fully address environmental benefits or drawbacks related to shipping and 
maritime transport, which necessarily will perform most of the international transport of goods.

Trade partnerships have focused mainly on common environmental concerns, such as illegal 
fishing, endangered species trade, wildlife trafficking, and illegal logging. The TPP addresses 
marine pollution from ships through member implementation of standards set by the IMO. The 
TTIP focuses on environmental compatibility in standards and regulatory cooperation and engages 
environmental themes, such as sustainable development, carbon emissions, and clean energy, which 
would only apply indirectly to shipping. 

Environmental reviews of the TPP and TTIP tend to suggest that the positive impacts outweigh 
negative impacts, but assume maritime environmental issues to be “difficult to quantify” and therefore 
“relatively small” when they are mostly unaddressed or not identified. Policy-focused, interdisciplinary 
research is needed to bring the substantial knowledge of environmental impacts from international 
shipping into better context with regard to environmental aspects of expanded trade.
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CHAPTER FOUR 

NO CONTEST: GREEN VS. BROWN SUBSIDIES 
UNDER THE TTIP

Irene Monasterolo and Marco Raberto

Sustained investment in renewable energy technology recently has been recognized as a global 
policy imperative to speed up the transition to a low carbon economy and avoid the negative 
impacts of climate change. At the same time, both uncertainty about green policies and the 

persistence of fossil fuel subsidies could counteract efforts to meet 
the targeted limits on global temperature increase agreed to at 
the 2015 UN Paris climate conference as well as efforts to provide 
access to clean energy for all as called for in the UN Sustainable 
Development Goals (SDG 7). Serious concerns have been raised 
that international trade agreements under discussion, such as 
the Transatlantic Trade and Investment Partnership (TTIP), could 
increase emissions by easing trade of fossil fuels and fossil fuel-
intensive goods. Drawing on our new modelling estimates, we 
demonstrate that a gradual phasing out of fossil fuels subsidies 

and the phasing in of green subsidies would not only contribute to improved performance of the 
real economy in Europe but also stabilize the credit market by smoothing the risk associated with 
unstable fossil-fuel intensive financial markets.

Background 
The latest scientific evidence shows an increase in anthropogenic climate change due to the 
growing concentration of greenhouse gas (GHG) emissions in the atmosphere and increases in 
average global temperatures, creating deep socio-economic impacts that will vary in intensity 
across and within regions (IPCC, 2014; WB, 2013; U.S. NCA, 2014). The IPCC report also indicates 
a 2 degree Celsius temperature increase scenario above the pre-industrial period as the upper limit 
for preserving ecosystems and guaranteeing the well-being of future generations. Therefore, the 
concept of carbon budget, i.e., the amount of cumulative CO2 emissions in the atmosphere that are 
consistent with the 2 degrees C scenario, has been introduced and set at 2900 GtCO2. Yet, in 2014  
a total amount of 2014.6 GtCO2 was reached (Le Quéré et al., 2015). 

The UN climate change conference held in Paris in December 2015 called for a fast transition to a 
low carbon economy based on divestment from fossil fuels and investments in renewable energy 
sources. Green fiscal policies, such as a carbon tax and the reform of fossil fuel subsidies (Kim and 
Lagarde, 2015) as well as green monetary instruments, are potentially very important to mobilize 
capital into the so-called mission-oriented green investments, by decreasing risk perception 
(Mazzucato, 2015). Green fiscal and monetary policies would not only contribute to decreased 
emissions in the atmosphere and support the transition toward a low carbon economy, but also 
mitigate the risk of carbon stranded assets potentially faced by investors (Caldecott and Mc 
Daniels, 2014; Lazarus and Tempest, 2014). Climate mitigation policies’ potential risk to the real 
economy, and to some extent the finance sector, have begun to be investigated and they appear 
to be reasonably substantial (Batten et al. 2016; ESRB, 2016). For instance, Battiston et al (2016) 
performed a climate stress test on the Euro-area financial sector and found that financial exposure 

Serious concerns have been raised that 
international trade agreements under 

discussion, such as the Transatlantic Trade and 
Investment Partnership (TTIP), could increase 
emissions by easing trade of fossil fuels and  
fossil fuel-intensive goods.”
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to climate-policy relevant sectors large (40–54 percent), heterogeneous, and possibly amplified by 
indirect exposures via financial counterparties (40 percent). 

At the same time, public support for continued fossil fuel R&D and investments contributes to 
increased uncertainty about a realistic shift toward renewables, and questions remain about the 
effects of phasing out of fossil fuel subsidies and the increase in renewable energy incentives on 
macro-economic and financial stability. 

New trade agreements under discussion, such as the TTIP between the United States (U.S.) and 
the European Union (EU), could complicate the picture and counteract climate mitigation efforts 
by decreasing non-tariff barriers (NTBs) for goods and services traded between the countries (i.e., 
lowering the applicable environmental standards already in place), or by promoting trade of fossil 
fuel-intensive goods. As recently shown by Contestabile (2015), international trade policies could 
influence climate change mitigation efforts by fostering trade liberalization in high fossil fuels or 
CO2 intensive sectors. For example, the agricultural sector, which is a key area under discussion in 
the TTIP negotiations, is responsible for a large share of GHG emissions (14 percent in the EU) and 
benefits from generous government subsidies in most of the countries and regions in the world (see, 
for instance the Common Agricultural Policy in the EU). Therefore, a further liberalization of trade in 
agricultural products between the EU and U.S. could hinder the success of climate mitigation efforts. 
But we still know little about how climate mitigation and trade liberalization policies work in concert; 
no methodological framework has been applied yet to analyze the interaction of climate and trade 
policies, and their combined impact on macro-economic and financial sector’s performance.

A Closer Look at the Interactions: the Impact of Subsidies
In this paper we show how policies that promote divestment from fossil fuel-intensive production 
and support cleaner energy production (e.g., tax incentive policies or renewable portfolios standards 
in the US, and feed-in-tariffs in the EU) could contribute to improving the performance of the real 
economy and stabilizing the credit market, leading to positive socio-economic impacts for society 
(for model details and analysis, see Monasterolo and Raberto; 2016, 2016b). We compare scenarios 
that imply different “shades” of green policies based on (i) progressive phasing out of public 
subsidies to fossil fuel R&D and production (e.g. tax rebates to mining companies), and (ii) a gradual 
increase in the introduction of public subsidies for green energy production (e.g. tax rebates for 
investments in and production of renewable energy). In particular, we compare a “business as usual” 
scenario with full government support for fossil fuel production alongside alternative cleaner energy 
scenarios, showing their effects on the performance of the real economy and the credit sector. We 
then analyze the impact of green fiscal policies on investment creation and GDP, their distributive 
effects on jobs, wages, capital formation, firms’ performance, banks’ liquidity and balance sheets, 
and government budgets. In doing so, we show explicitly how public policies could create both 
disincentives and incentives for investors in the fossil fuel and renewable energy sectors. Our results 
show that energy policies that support fossil fuel-based energy production could:

•  Accentuate distortions in the economy by increasing the level of general taxation to finance 
subsidies to the mining company in the fossil (brown) sector;

•  Impose a universal public cost that benefits limited private interests, increasing wealth 
concentration in the brown sector and inequality in the system;

•  Increase export of wealth from the domestic to the foreign economy through sustained import 
of raw materials and energy that are necessary for the brown sector’s production, thus lowering 
investments in the domestic economy.
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This analysis is important to consider in the current trade negotiations. It sheds light on the potential 
negative implications of increased trade liberalization (and thus production) of fossil fuel- and  
CO2-intensive goods on the macro-economic and credit market performance and the socio-
economic gains of strengthening public support and regulation for the renewable energy sector. This 
is an especially important consideration in a period of slow economic growth, in particular in the EU.

Assessing the Impact of Trade on Climate Change: Insights from  
Current Analyses 
Given the lively discussion surrounding the ongoing TTIP negotiations between the U.S. and the EU, 
the potential impact of the trade agreement on economic growth and the labor market has come 
under scrutiny by economic analysts. In particular, two models based on the equilibrium approach 
by Ecorys (EC, 2013) and the Centre for Economic Policy Research (CEPR, 2013) using information 
from the Global Trade Analysis Project (GTAP) were recently applied. The results show small net 
positive effects of the trade agreement on countries’ exports at the cost of a penalization of internal 
trade, thus resulting in small increases in GDP (Table 1). The U.S. appears to be better off in terms of 
export gains in comparison to the EU (respectively 8 percent vs. 5.9 percent according to CEPR, and 
2.7 percent vs. 0.9 percent according to Ecorys), while the EU will perform slightly better than the 
U.S. in terms of GDP gains (respectively 0.49 percent vs. 0.4 percent gain according to CEPR, and 
0.34 percent vs. 0.13 percent according to Ecorys). In order to reach such results with scenarios by 
2027, an ambitious 25 percent decrease in non-tariff barriers (NTBs) is required. 

Different results are shown by Capaldo and Izurieta (2016) and Capaldo (2014) who apply the UN 
Global Policy Model (UN-GPM), a Keynesian model based on “effective demand” where prices 
don’t clear markets, and the employment level depends on the level of effective demand. The results 
show much smaller impacts on both trade partners, with the EU being worse off both in terms of 
export (–1.29 percent) and GDP performance (–0.26 percent). In contrast to the CEPR and Ecorys’ 
models, UN-GPM also displays the effects on employment, again with a negative impact on the EU 
(–583,000 units) and gain for the U.S. (784,000 units).

TABLE 1: Models’ Estimates of TTIP Effects on Export, GDP and Jobs  
 

 
Notes: for CEPR and Ecorys scenarios results are at 2027

These models display who potentially stands to win or lose from TTIP in aggregate terms, but they 
have a number of limitations. First, they provide a static image of the structure of the economy 

 CEPR Ecorys UN-GPM

Export
EU 5.90% 0.90% –1.29%

US 8% 2.70% 1.02%

GDP
EU 0.49% 0.34% –0.26%

US 0.40% 0.13% 0.36%

Jobs
EU  na  na –583000

US  na  na 784000
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because they neglect the dynamic cross-sectors’ interactions and impose an artificial relationship 
between income share of wages capital. In addition, they don’t include a micro-economic 
dimension to analyze the diversity of trade agreement’s impact on a variety of economic actors that 
characterize the real economy. Ecorys and CEPR models assume that wages and prices are fully 
flexible and adjust quickly according to supply and demand in all sectors, thanks to an immediate 
price response that allows appropriate decrease of labor costs to reach full employment. But in 
doing so, they don’t consider the adjustment costs of displaced workers from less competitive 
sectors; thus, they are not able to assess the distributive implications of trade agreements. 

In addition, none of these models includes a financial sector and don’t consider its relation with 
the real economy; they neglect the financial sector’s fundamental role in shaping the economic 
transition through capital borrowing, as well as its central role in risk creation and the cascading 
effects on the real economy. 

Finally, these models don’t include the role of natural resources and energy in the production 
function, neglecting the impact of resource depletion on price volatility and thus on production 
costs. In particular, they are not able to shed light on the growing costs of the negative 
environmental externalities caused by trade agreements and how they will impact other associated 
economic agents (high/low skilled workers, high/low wages jobs, capital owners or workers), i.e., 
those who will eventually have to cover the externalities’ costs. Indeed, it was recognized that most 
trade agreements do increase emissions (WTO-UNEP, 2009) and end up worsening countries’ 
environmental legislation by introducing lower environmental standards. 

Ecorys estimates that the trade agreement will generate only 0.07 percent increase in greenhouse 
gas emissions from the baseline (or 11 million tonnes) because the model doesn’t account for the 
negative externalities of several NTBs, such as relaxing current regulation on subsidies to fossil fuels. 
Yet, a change in regulatory framework that reduces countries’ existing environmental standards 
has been recognized as a main source of risk for climate change (Porterfield and Gallagher, 2015). 
In the TTIP negotiations, a proposed modification of the U.S. fossil fuels export regime that would 
guarantee free export of crude oil and gas from the U.S. to the EU by granting export licenses 
automatically is a case in point. 

ZEROing in on Fossil Fuels Subsidies: A New Approach
None of the models discussed above (nor the EC commissioned study that examines the impacts of 
the TTIP on the environment) explicitly model the impacts of climate sensitive subsidies both on the 
production factors of the real economy and on the credit market. 

To address these gaps, we introduce a new modeling approach, the εIRIN System Dynamics Model 
that provides a full account of the real economy in terms of production, consumption, employment, 
income distribution, public finances, and includes the credit sector (for a full discussion of the model 
and results see Monasterolo and Raberto, 2016). 

εIRIN allows us to simulate six policy scenarios to examine the various types of fiscal support that is 
or could be offered to climate-sensitive production. The first three scenarios investigate the impact 
of fossil fuel subsidies at full and reduced levels on the real economy and the credit market, including 
a full phasing out. The latter three investigate how utility companies could benefit from green 
policies supporting renewable energy investments and production to increase renewable energy 
generation capacity through tax-supported rebates for the cost of solar panels. All of the green 
policy scenarios assume there is no corresponding public support for fossil fuels. 
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TABLE 2:  εIRIN Model’s Scenarios

The results from our modeling exercise are striking and intuitive, and driven by three elements: the 
distributive effects of fiscal imposition (taxation) on economic agents (i.e. taxpayers); import of raw 
materials and energy from the rest of the world; new deposits and demand for credit in the credit 
sector. 

The results (Table 3) show that full government support for fossil fuels (S1) represents the worst 
case with negative effects on production factors, such as capital accumulation and unemployment, 
and on bank’s balance sheets and endogenous money creation (i.e. new lending by banks). Indeed, 
bank’s liquidity shows the worst performance across the six scenarios as a consequence of the high 
import of energy and raw materials from the foreign economy to be used as an input for energy 
production in the brown sector. S1 also shows high distortive costs for the economy because the 
government imposes higher taxation on workers, firms and dividends to cover the costs of tax 
rebates to mining company for fossil fuels-based energy production. In S1, full subsidies to the 
mining company to support fossil fuels R&D and production are financed by the government through 
an increase in general fiscal imposition on households (tax on labor, corporate and dividends). 
Import of energy and raw material is sustained under all public support to fossil fuels’ scenarios 
because it is needed to produce energy out of fossil fuels. Such import represents a wealth drain 
from the domestic economy to foreign economies, wealth that could be invested in the domestic 
real economy, with positive effects on investments, employment, wages and the credit market, and 
the country’s balance of payments with the rest of the world. 

In S1 and S2 we notice a sustained decrease in bank’s liquidity and lower deposits and new lending 
as a result of the higher import of raw materials and energy needed to produce fossil fuels-based 
energy and support the production in the brown sector, which is raw material intensive. In S2, 
following a decrease in the subsidy for mining companies, we notice a general improvement in 
the performance of the real economy due to (i) the decrease of taxes used to finance subsidies to 
mining companies and, thus, on brown energy production, and (ii) the increase in government’s 
revenues due to the contribution of the mining company to the tax system, which contributes to the 
creation of fiscal space for supporting investments in the green sector.

Brown subsidy 
(mining company)

Green subsidy  
(solar panels)

The six policy scenarios are:

Scenario 1 (S1) 100% 0%
“Business as usual” i.e., full government support (e.g. 
through 100 percent tax rebate to mining company)

Scenario 2 (S2) 50% 0% 50 percent reduction in government support

Scenario 3 (S3) 0% 0% A full phasing out of government support 

Scenario 4 (S4) 0% 5%
5 percent government support to green energy 
investments (e.g. though tax incentives for solar panels)

Scenario 5 (S5) 0% 10% 10 percent government support to green energy investments

Scenario 6 (S6) 0% 15% 15 percent government support to green energy investments 
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Phasing out fossil fuels’ subsidies (no tax rebates to mining company) contributes to improving 
the performance of the real economy because the level of taxation applied to the model’s agents 
decreases, and also mining companies contribute to the tax system, thus increasing government  
tax revenues. Bank liquidity and deposits show respectively a lower decrease and a higher increase 
as a consequence of lower oil import from the rest of the world. Yet, in the full decoupling scenario 
(S3) bank liquidity and deposits remain on similar levels as in the S2 and S1 as a consequence of 
continued import of raw materials used in the brown sector’s production. 

The scenario with 15 percent government support for renewable energy production (S6) represents 
the best case both for the real economy and credit market’s performance, as well as the country’s 
balance of payments with the foreign economies. This scenario displays the lowest unemployment, 
the highest capital accumulation, and sustained bank endogenous money creation, as a result of 
higher deposits and loans. These results show the effect of public support to investments in green 
energy generation and green goods production that lead to (i) higher investments in the domestic 
economy, and thus a positive dynamics for the production factors (e.g., employment and capital 
accumulation) and internal aggregate demand (higher households’ consumption), and (ii) lower 
import of fossil fuels from the foreign economy because they are not needed to produce green 
energy demand. Green subsidies are financed through an increase in general taxation, which is 
nevertheless lower than in the case of tax rebates to mining company, and thus has less distributive 
effects on economic agents (i.e, taxpayers).

In all the greening scenarios (S4, S5 and S6), bank’s performance 
improves as a consequence of (i) new demand for credit in the 
green sector as a result of government support, and determines an 
increase in bank’s balance sheet and endogenous money creation, 
and (ii) lower import of raw materials and energy from the rest of 
the world (because energy is generated out of renewable sources 
through solar panels). It is worth noticing that under S6 (the 15 
percent green subsidies) not only unemployment decreases but also 

workers’ wages in the green sector increase because the green sector employs mostly higher skilled 
workers as the sector is R&D intensive, particularly at the beginning of the production process. 
High skilled workers get a higher salary in comparison to workers in the brown sectors due to the 
innovation-intensive characteristics of their jobs. Therefore, public support for green investments 
has a positive spillover on human capital accumulation in the economy, as well as on workers’ 
wages, increasing their disposable income and wealth.

Table 3 sums up the results and shows the values of relevant economic variables related to the 
six policy scenarios considered. The values reported are averaged over 120 simulation time steps, 
except for the unemployment rate where the maximum value over the period is reported.

... public support for green investments 
has a positive spillover on human 

capital accumulation in the economy, as well as 
on workers’ wages, increasing their disposable 
income and wealth.”
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TABLE 3:  εIRIN Model’s Results

 

Conclusions
Prioritizing the phase out of fossil fuel subsidies under the TTIP may contribute to not only a 
reduction in carbon dioxide emissions but also to decreased market distortions, with positive 
effects on growth and employment in a period of slowing economic growth. Moreover, phasing out 
fossil fuel subsidies could contribute to an increased financial stability as a result of the economy’s 
decoupling from fossil fuels. High price volatility of fossil fuel commodities experienced in 2015, 
and the potential risk of carbon stranded assets (e.g., closed coal plants) as a result of the fast 
introduction of climate mitigation policies, could contribute to decreased mining companies’ assets 
values and thus negatively impact bank’s portfolios and balance sheets. 

The introduction of support for cleaner energy, on the other hand, contributes to improved 
performance of the real economy (e.g., lower unemployment, higher capital accumulation and 
internal demand) and healthier bank balance sheets, and to the external balance of payments. In 
light of these results, trade agreements that decrease NTBs by relaxing environmental regulation 
and thus promoting a further liberalization of fossil fuels (such as shale oil), would not only 
contribute to increased emissions but would also have a negative impact on the performance of the 
real economy and the credit sector, thus counteracting the potential benefits of trade liberalization.

Scenario 

S1 S2 S3 S4 S5 S6

Renewable production capacity growth rate (%) 0.658 0.668 0.661 0.758 0.88 1.191

Oil import expenses to GDP (%) 6.62 6.61 6.59 6.47 6.34 6.07

Raw material import expenses to GDP (%) 0.073 0.072 0.072 0.072 0.071 0.07

Unemployment rate (%), maximum 4.09 3.94 2.56 1.33 0 0

Real wage 1.136 1.136 1.136 1.138 1.14 1.155

Capital accumulation in the consumption  
goods sector, growth rate (%)

0.081 0.086 0.096 0.112 0.166 0.229

Bank credit growth rate (%) 0.354 0.352 0.366 0.399 0.46 0.606

Bank liquidity growth rate (%) –0.121 –0.108 –0.095 –0.089 –0.083 –0.075

Government surplus (+)/deficit (–) to GDP (%) 2.1 2.08 2.04 1.96 2.34 2.67
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CHAPTER FIVE 

THE COSTS OF REGULATORY “CONVERGENCE”: 
TRADING AWAY CLIMATE POLICY?

Frank Ackerman

The Transatlantic Trade and Investment Partnership (TTIP), a proposed new trade treaty, is a 
solution looking for a problem. TTIP is designed to reduce barriers to trade between the United 
States and the European Union. Yet after years of trade liberalization, any remaining barriers are hard 
to spot. Tariffs on transatlantic trade average less than three percent in both directions. Europe’s 
exports to America are worth more than a billion dollars per day; America’s exports to Europe are 
almost as large (a billion dollars every 32 hours). Vast quantities of machinery, chemicals and 
other manufactured goods are the leading exports in both directions. Americans are enthusiastic 
consumers of European wine. Europeans are avid fans of American entertainment. Fashions flow 
freely in both directions. 

On a list of the world’s pressing problems, the obstacles to U.S.-EU 
trade would be found near the bottom. Addressing this not-so-urgent 
need, via TTIP, might lead to minor economic gains—while at the same 
time creating much larger social and environmental losses. Among 
other risks, the methods proposed to achieve a modest expansion of 
trade could undermine some of the most promising current efforts to 

reduce greenhouse gas (GHG) emissions. The results would include ominous and growing climate 
damages, an outcome of far greater significance than a tiny boost to incomes from increased trade. 

Non-tariff Barriers or Sensible Safeguards?
TTIP advocates maintain that there is still a pressing problem to solve: the supposed scourge of “non-
tariff barriers” to trade. Regulations on both sides are said to create needless obstacles that limit the 
growth of international trade. TTIP would tackle this problem by promoting regulatory convergence 
between Europe and America. If the rules of domestic commerce were the same on both sides, 
exports might flow even more freely than at present. According to the best-publicized economic 
analyses, both Europeans and Americans would have slightly higher average incomes as a result.

This story evokes a benign but atypical image of regulations that affect trade. Suppose, for example, 
that the required engineering specifications for the same product are arbitrarily different in Europe 
and America, with no major differences in costs, performance, environmental impacts, or safety. 
Then by all means, let’s have an industry conference and move toward standardization. But such 
cases can be resolved without a new treaty—and they are rare, in practice.

Most regulations are designed and enacted to address broader social goals. To mention just a few 
of the areas where European and American standards differ, regulation of chemicals is designed to 
protect health and safety, as is regulation of food and agriculture. Restrictions on on-line data and 
information storage have been enacted to protect rights to privacy. And regulations on energy use 
and GHG emissions are crucial to the efforts to stabilize and protect the world’s climate. 

Transatlantic differences in these and other areas of regulation do affect trade—because the two 
sides have reached different decisions about how to pursue broader objectives. Where free trade 

On a list of the world’s pressing 
problems, the obstacles to U.S.-EU 

trade would be found near the bottom.”
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boosters see non-tariff barriers to expanded trade, regulatory agencies and civil society see sensible 
safeguards of public welfare.

Climate Policy: A Tale of Two Continents
The EU is a world leader in climate policy, taking significant steps toward a sustainable, low-carbon 
future, and playing a crucial role in advancing international climate negotiations. As of 2012, GHG 
emissions were 7–13 tonnes of CO2-equivalent per capita in almost all EU nations—still far above a 
sustainable level, but distinctly lower than the US, at 20 tonnes per capita (Ackerman, 2016).

European and American regulations take very different approaches to 
climate change and energy policy. The American approach includes 
some promising plans, but lags far behind Europe in ambition and 
accomplishment. Harmonization or convergence down to American 
standards in climate and energy regulation would be a setback for 
Europe—and for the world.

The EU has adopted an overall vision, the Energy Roadmap 2050, calling for nearly complete 
elimination (80-95 percent reduction) of GHGs by midcentury. More specific near-term targets are 
expressed in a series of directives and policies, such as the Renewable Energy Directive, the Energy 
Efficiency Directive, the Clean Air Policy Package—and national policies implementing these EU 
standards. Although it has stumbled in its early years, the EU Emissions Trading System (EU ETS) 
sets a cap for GHG emissions from regulated sectors. 

European policies have had impressive results. As of 2013, renewable energy represented 25 percent 
of all EU electricity generation. Biomass, renewable waste, and hydropower are large parts of the 
renewable energy supply, but wind and solar power are expanding rapidly. The share of EU electricity 
coming from wind and solar power rose from 1.8 percent in 2004 to 10.2 percent in 2013. Much of 
the growth of renewable energy in the EU has come from feed-in tariffs for renewable electricity 
generation, guaranteeing fixed rates—above the market rate for electricity—for a number of years.

In contrast, the U.S. is generally stricter than the EU in regulation of common (non-carbon) air 
pollutants. The recent American success in limiting GHG emissions, stemming largely from a 
decline in coal use, is due to the combination of cheap gas, the expansion of renewable energy, and 
regulations that require costly pollution controls at coal plants.

In terms of energy efficiency, national policy in the U.S. is largely confined to standards for vehicle fuel 
efficiency (comparable to or slightly weaker than EU rules) and appliance efficiency. Other aspects of 
energy efficiency, like much of energy policy in general, are left to the states within the US. 

A few U.S. states match or exceed European standards. California’s climate and energy policies 
might not seem out of place in Europe, and the price of carbon allowances has recently been higher 
in California than in the EU ETS. But many states, including some with extraordinary wind and solar 
resources, have done little or nothing about renewables, energy efficiency or climate change. For the 
country as a whole, renewables are perhaps half as important as in Europe: all forms of renewable 
energy, including hydropower and biomass, represented just under 13 percent of U.S. electricity 
generation in 2013; wind and solar power grew from 0.4 percent of U.S. electricity in 2004 to 4.4 
percent in 2013.

Moreover, the path forward for U.S. climate policy is frequently blocked by partisan political conflict. 
Climate science denial remains surprisingly powerful, and climate policy denial is ascendant in 

European and American regulations 
take very different approaches to 

climate change and energy policy.”
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Congress. The Obama administration’s major climate initiative, the Clean Power Plan, sets relatively 
undemanding state targets and relies on opaque and exotically complex mechanisms (designed 
to avoid the need for a Congressional vote, which would mean certain death for the plan). Despite 
these efforts to escape controversy, implementation of the Clean Power Plan has been delayed at 
least for years, if not forever, by a Supreme Court decision. 

Thus, convergence to American climate standards would mean hitching 
Europe’s wagon to a grumbling and retrograde star. Today it is Europe, not 
the United States, which plays the leading role in climate negotiations and 
inspires others to catch up to its example. Loss of that leadership would 
reverberate far beyond the parties to TTIP.

Climate Losses I: Cooperating Downward
A variety of mechanisms have been proposed to eliminate the supposed non-tariff barriers to trade 
and promote regulatory convergence. The gentlest, or at least vaguest, proposal is for “regulatory 
cooperation”, allowing each side to participate in the development of the other side’s rules. In 
practice, regulatory cooperation means that businesses from both sides should be given ample 
opportunities to intervene in, comment on and lobby about both sides’ regulations, from the initial 
drafting stages through evaluation and adoption. 

The potential impact of regulatory cooperation can be seen in the fate of the EU’s proposed 
regulation of carbon emissions from air travel (Corporate Europe Observatory, 2016). Recognizing 
the rapid growth of carbon emissions from air travel, the EU decided in 2013 to extend the EU ETS 
to airlines flying to, from or within Europe. This would have brought the airlines within the carbon 
trading system, requiring them to hold or buy carbon allowances equal to their emissions, as is the 
case with electric utilities and other major industries subject to the EU ETS. Airlines would have 
been exposed to the market incentive of a price (though currently a low price) on carbon emissions.

Opposition to the EU proposal from the US, China and other countries was overwhelming; the 
U.S. passed a law protecting its airlines from having to pay carbon fees. The EU quickly retreated, 
requiring participation in the EU ETS only for flights that are entirely within Europe. For international 
flights to and from Europe, there was only a face-saving agreement to wait and see whether the 
International Civil Aviation Organization will establish a global market-based scheme for reducing 
airline carbon emissions by 2020.

EU proposals for TTIP would institutionalize a higher level of regulatory cooperation for the future, 
creating a mechanism to narrow the gap between European and American regulations. As the case 
of air travel regulations suggests, the likely outcome is to loosen the standards for GHG emissions to 
the lowest common denominator.

Another European retreat on climate protection resulted from the process of transatlantic 
negotiation on trade liberalization. Once upon a time, the EU planned to regulate the use of tar sands 
oil, based on its higher lifecycle carbon emissions. But trade negotiations overwhelmed and reversed 
this proposal (Friends of the Earth Europe, 2014).

The regulation at issue was the EU Fuel Quality Directive (FQD). Adopted in 2009, the FQD called 
for reducing the GHG intensity of transport fuels. One proposal for FQD implementation would have 
counted oil produced from Canadian and Venezuelan tar sands as having greater GHG intensity 
than conventional oil. Extracting oil from tar sands is a very energy-intensive process, so the lifecycle 

... convergence to American 
climate standards would mean 

hitching Europe’s wagon to a grumbling 
and retrograde star.”
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emissions for extraction and use of oil are greater for tar sands than for conventional oil wells. A 
complete accounting of the lifecycle emissions from tar sands oil would make it difficult to use such 
oil and still comply with the FQD. 

The proposal was immediately met with strong opposition from Canada, the US, and major oil 
company lobbyists. Debate over the proposal spilled over into the negotiations for the EU-Canada 
free trade agreement, threatening to derail the entire agreement. It has also appeared throughout 
the TTIP negotiations, with U.S. representatives repeatedly pushing for formulas that, in effect, treat 
all crude oil as having the same emissions intensity, regardless of how it is produced. Ultimately the 
EU proposal was withdrawn, due to the international lobbying effort, combined with concerns about 
dependence on Russia and a geopolitical preference for Canadian oil. 

In this area, TTIP negotiations have already contributed to a retreat from earlier European climate 
proposals. The EU had decided, acting democratically and within the law, to discourage the use 
of some of the world’s dirtiest oil supplies. The oil industry and its North American allies used the 
TTIP negotiations to reverse the EU decision. The damage is not only to the environment, but to 
democracy as well.

Climate Losses II: Coercing Convergence
The prospects for adoption of TTIP are uncertain, with strong opposition in several European 
countries and new confusion surrounding Brexit. Nonetheless, if TTIP is eventually adopted, it will 
include mechanisms for enforcing regulatory convergence. 

European negotiators have asserted the right of each side to regulate to the level it finds appropriate, 
but this principle could lead to recognition of both sides’ regulations as equally legitimate. If the 
weaker side’s regulations appeared to lower costs or ease impacts on affected enterprises, these 
short-run considerations could obscure the long-term benefits of regulation—leading to political 
demands for downward harmonization. 

Even stricter and more coercive mechanisms are typically involved. Proposals for TTIP generally 
include investor-state dispute settlement (ISDS) systems, similar to those in many recent trade 
agreements. ISDS allows private investors to sue for damages that they attribute to other countries’ 
laws, regulations and administrative decisions. A special-purpose tribunal, outside the legal and 
political systems of the participating countries, has final authority to assess monetary penalties 
based on national or subnational policies that are considered barriers to trade. Such penalties 
typically force governments to reverse the policies in question.

Responding to widespread opposition to ISDS, a modified 
EU proposal would replace ISDS with a new Investment 
Court System (ICS). The ICS would establish permanent 
tribunals, rather than the ad hoc panels assembled for each 
case under many ISDS agreements; there would be improved 
transparency, a right of appeal to a new appeals court, and 
shorter timelines for decisions. 

Success of the ICS proposal, however, is far from guaranteed, as it has come under attack both for 
doing too much and too little. U.S. negotiators and some business lobbies have been cool to the 
proposal, claiming that it tilts too far toward states and against investors. On the other hand, some 
NGOs have claimed that ICS is merely a new name for ISDS, since it still creates new trade courts 
and trade law that could overrule national sovereignty and reverse democratically adopted decisions. 

The potential for ISDS to clash with national 
energy and climate policies is not just an 

abstract possibility. It has already happened under 
ISDS clauses in existing trade treaties.”
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The potential for ISDS to clash with national energy and climate policies is not just an abstract 
possibility. It has already happened under ISDS clauses in existing trade treaties.

•  The Swedish power company Vattenfall has demanded compensation from Germany twice, 
for the regulation of a German coal plant, and for the decommissioning of two German nuclear 
power plants after the Fukushima accident. The first case resulted in a negotiated weakening of 
water pollution standards for the coal plant. The second case, in which Vattenfall is demanding 
€3.7 billion (more than US$4 billion) is still pending.

•  When the province of Quebec imposed a moratorium on fracking under the St. Lawrence River 
in order to allow time to study the health and environmental impacts of fracking, Lone Pine 
Resources filed an ISDS suit against Canada (still pending). Lone Pine is the U.S. subsidiary of a 
Canadian oil and gas firm.

•  After the Obama administration rejected the proposed Keystone XL oil pipeline, TransCanada, 
the pipeline developer, demanded more than $15 billion in compensation from the U.S. 
TransCanada claimed that the U.S. government knew the pipeline would have no significant 
impact on climate change, but “was perceived to be bad for the environment, and the 
Administration had to appease those in the international community who held that (false) 
belief” (TransCanada, 2016, 3). This case, too, is still pending. 

In these and other ISDS cases, foreign corporations or individual investors assert the right to review 
and reject the decisions of democratically elected national governments. ISDS first appeared 
in a 1959 treaty between Germany and Pakistan; in its early days, it was designed to reassure 
multinational corporations that their investments would not be expropriated in developing countries 
with weak legal traditions. Over the years it has expanded into a nearly universal right for investors 
to challenge governments. In the examples above, in which Swedish, American and Canadian 
companies are suing Germany, Canada, and the United States, the rule of law is well established and 
investments are securely protected against expropriation. Governments, however, are not protected 
from foreign investors who prefer to reverse public policies.

How Much Is at Risk?
Under TTIP, American and European corporations could challenge the other side’s policies. 
American firms could challenge any introduction of or increase in European feed-in tariffs; European 
firms could challenge the most ambitious American state regulations, such as those in California. 
American gas producers could sue European countries that have restricted or banned fracking. 

In several cases, there have already been American objections to EU climate and energy 
regulations—and some EU counter-charges—which suggest the potential for ISDS cases under TTIP:

•  The EU’s Renewable Energy Directive calls for 20 percent of EU energy consumption to come 
from renewable sources by 2020, with higher targets under discussion for 2030 and beyond. 
The U.S. Trade Representative (2014, 74) has objected to the EU Renewable Energy Directive as 
a “technical barrier to trade” due to a definition of renewable fuels that restricts U.S. exports of 
soybeans for use as a biofuel feedstock. The EU, meanwhile, has levied anti-dumping penalties 
on biodiesel and bioethanol exports from the U.S. and other countries, claiming that they 
represent unfair competition with European biofuel producers (Stearns, 2013; Camino and 
Haufbauer, 2014).
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•  Climate-related standards for appliances include EU restrictions on the use of fluorinated GHGs 
such as hydrofluorocarbons in refrigeration, air conditioning and other applications (European 
Commission, 2016). The U.S. Trade Representative (2014, 67) has identified EU regulation of 
fluorinated GHGs as a “technical barrier to trade,” since some U.S. appliance manufacturers will 
be unable to comply with these rules, noting that “the U.S. appliance industry was extremely 
concerned with the lack of its ability to participate in the development of [the EU] proposal 
beyond a single public meeting.”

The EU has stricter standards, and more to lose from downward harmonization, in most areas 
of climate and energy policy. But the reverse may be true in the important cases of air pollution 

standards for power plants and motor vehicles. It is all too possible 
to imagine European firms bringing ISDS challenges to American 
standards for particulates, sulfur, and lead emissions as unfair 
barriers to trade. 

There is no way to put a monetary value on the total benefits of 
regulations at risk under TTIP. I have estimated the value of three 

types of benefits of the EU’s current level of renewable energy: the reduction in GHG emissions and 
future climate damages; the reduction in harmful health impacts of coal combustion; and the social 
benefits of increased employment. The total comes to €35–63 billion per year (Ackerman, 2016). 
This, combined with my separate estimates for the benefits of REACH, the EU chemicals policy, adds 
up to almost as much as the claimed economic benefits to Europe of TTIP. That is, just two areas of 
regulations have identifiable benefits worth almost as much as the gains projected from TTIP. Giving 
up these and other valuable regulations in exchange for a modest increment in income would leave 
Europeans worse, not better off.

Conclusion: Democracy Does Not Proceed in Lockstep
Regulations reduce the profits of some business enterprises; this is inevitable when society decides 
to redirect the market in healthier directions. Limits on smoking reduce the profits of tobacco 
companies; should America have waited for Europe’s slower progress on tobacco control? European 
limits on gun ownership reduce the profits of gun companies; should Europe have waited until all of 
America is ready to adopt similar rules for its well-armed citizens? These are not “barriers to trade” 
or reasons to subject more people to lung cancer or weapons injuries. Rather, they are profound 
statements about the ways in which a democratic society has decided to put people ahead of profits. 

The path forward in climate and energy policy is not quite as obvious as in tobacco and guns. But it 
is equally important to debate and decide on the appropriate, socially necessary limits on unfettered 
market activity. The discussion will not proceed in lockstep in different countries and continents. 
This is a reason to keep talking, and challenging each other to do better—not to undo each other’s 
progress and undermine democracy in the narrow pursuit of expanded trade.

The EU has stricter standards, and more 
to lose from downward harmonization, 

in most areas of climate and energy policy.”
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 CHAPTER SIX 

RECONCILING TRADE RULES AND CLIMATE POLICY 

Matthew C. Porterfield

Introduction 

The relationship between international trade rules and climate change has emerged as a major 
area of controversy in the debate over the Trans-Pacific Partnership (TPP) and the Trans-Atlantic 
Trade and Investment Partnership (TTIP). Civil society groups have argued that these proposed 
trade agreements should be rejected because they would undermine the ability of governments to 
implement climate policies in a variety of ways, including most notably the expansion of access for 
fossil fuel corporations to investor-state dispute settlement (ISDS) procedures. 

Yet even if the TPP and TTIP are not approved, international trade and investment agreements 
will play a significant role in climate policy. The rules of the World Trade Organization (WTO) 
have already been invoked in successful challenges to renewable energy policies. Moreover, the 
controversial ISDS mechanism—already available under the more than 3,000 existing treaties— 
is being used in disputes involving a variety of policies relevant to climate change. 

Accordingly, the challenge of reconciling trade and climate policy requires not only avoiding new 
rules that will restrict climate policy (i.e. “climate-negative” rules) but also addressing the substantial 
baseline of existing trade rules that are in tension with climate goals. These existing rules include 
restrictions on supports for renewable energy and on border tax adjustments for carbon pricing 
programs. Moreover, given the relatively robust adjudication and enforcement mechanisms that 
are available for trade rules, policymakers should consider whether trade agreements could include 
provisions that are actually “climate-positive,” including restrictions on fossil fuel subsidies. 

Proposed Trade Agreements and Climate Policy 
Trade agreements that are currently under negotiation could undermine climate policy in a variety of 
ways, including the following: 

•  The “regulatory coherence” chapter of the TPP could make it more difficult to adopt climate 
measures by encouraging the preparation of “regulatory impact assessments” using cost benefit 
analysis before adopting new regulations. 

•  The European Commission (EC) is seeking restrictions on local content requirements in 
renewable energy programs in the TTIP negotiations (European Commission 2013). These 
programs may provide necessary local incentives for jurisdictions to enact energy policies that 
increase aggregate global welfare (Meyer, 2015).

•  The EC also intends to use TTIP to obtain “a legally binding commitment to eliminate all 
existing restrictions on the export of natural gas in trade between [the United States and the 
European Union] as of the date of entry into force of the Agreement” (European Commission 
2016). Promoting the export of liquefied natural gas (LNG) from the United States to Europe 
could result in increased greenhouse gas (GHG) emissions. Due to the energy consumed in the 
process of liquefying, transporting and regasifying the gas, exported LNG is approximately 15 
percent more carbon intensive than gas consumed domestically. In addition, increased exports 
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of natural gas could result in expanded fracking to meet the new demand, which could cause 
more releases of methane—a particularly powerful GHG—into the atmosphere (Morgan and 
Bradbury, 2013). 

•  Language that has been proposed in the negotiations on the Trade in Services Agreement (TiSA) 
would impose restrictions on regulations affecting energy related services “irrespective of the 
energy source dealt with, technology used, [or] whether the energy source is renewable or non-
renewable” (Iceland and Norway, 2014). Prohibiting governments from distinguishing between 
renewable and non-renewable energy when regulating services could conflict with a wide range 
of policies that are designed to promote renewable energy (Menotti, 2016).

The area of potential conflict between pending trade agreements and climate policy that has 
received the most attention, however, is the expansion of access to investor-state dispute settlement 
procedures that would occur under the TPP and the TTIP. Critics point to investor-state disputes 
under existing agreements as evidence that the significant expansion of ISDS under the TPP and 
TTIP will undermine climate policies (Inside US Trade, 2016). 

The Canadian corporation TransCanada, for example, has brought a claim under the investment 
chapter of the North American Free Trade Agreement (NAFTA) seeking $15 billion in compensation 
from the United States based on the rejection of its application for a permit to construct the 
Keystone Pipeline. The pipeline would have transported high carbon-intensity oil from Alberta, 
Canada to refineries in Oklahoma and Texas.i In rejecting the permit application, the U.S. State 
Department stressed that “a decision to approve this proposed Project would undermine U.S. 
objectives on climate change; it could call into question internationally the broader efforts of the 
United States to transition to less-polluting forms of energy and would raise doubts about the U.S. 
resolve to do so” (Department of State, 2015). In another claim brought under NAFTA, the U.S. 
corporation Lone Pine Inc. is challenging Quebec’s moratorium on hydraulic fracturing, which has 
prevented Lone Pine from extracting oil and gas from beneath the St. Lawrence River.ii The TTP and 
the TTIP could result in numerous similar claims targeting regulation of the oil and gas industry by 
significantly increasing the number of fossil fuel companies that could use the ISDS mechanism 
against participating countries (Beachey, 2016). Additional claims could be brought under the 
bilateral investment treaties (BITs) that the United States is currently negotiating with several 
countries including China and India.

Existing Trade Agreements and Climate Policy
The TransCanada and Lone Pine disputes illustrate the need to address the implications of trade and 
investment rules for climate policy under existing agreements regardless of whether the TPP and 

the TTIP are approved. In addition to ISDS, there are a number 
of other ways in which trade rules are already affecting climate 
policy. For example, the new limits on localization requirements 
that the European Union is attempting to secure in the TTIP would 
merely supplement existing nondiscrimination standards under the 
WTO that have already been used to challenge renewable energy 
programs (Cimino and Hufbauer, 2014). 

Arguably the most significant potential conflict between trade rules 
and climate policy is the status of border tax adjustments under the WTO’s General Agreement on 
Tariffs and Trade (GATT). There is growing support for the view that some form of carbon pricing 
will be necessary in order to meet climate change goals. According to the International Energy 
Agency (2015, 135):

Arguably the most significant 
potential conflict between trade rules 

and climate policy is the status of border tax 
adjustments under the WTO’s General 
Agreement on Tariffs and Trade (GATT).”
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 “ Carbon pricing will be needed as a feature of the national and international policy response 
[to climate change]…to reach across the whole of the economy (and particularly to influence 
private investors) there is no substitute for correct energy pricing, including the creation of 
expectations of a rising trend in carbon prices.” 

Yet carbon-pricing mechanisms imposed at the national level—including both carbon taxes and cap 
and trade programs—can place domestic manufacturers at a competitive disadvantage that shifts 
production to other countries, resulting in the “leakage” of the GHG emissions that the measures 
are intended to reduce. This leakage can be avoided—and political support for the program 
maintained—through the use of border tax adjustments (BTAs) on competitive imported products 
(Trachtman, 2016). 

There is no consensus, however, on the extent to which such measures are permissible under 
the GATT. As the Director-General of the WTO acknowledged in 2008, “The problem of WTO 
compatibility of [border tax adjustments] is terribly complex and cannot be answered in general 
terms. All serious lawyers having a look at this would answer: ‘It depends’ ” (Lamy, 2008). 
Opponents of aggressive action on climate change have used the potential for trade conflict to lobby 
against carbon pricing proposals (Wenk and Westerman, 2009). 

Despite the various ways in which existing trade rules could undermine climate policy, there is 
at least one area where WTO rules could conceivably be applied to support climate goals: the 
WTO’s Agreement on Subsidies and Countervailing Measures (SCM Agreement) could be used 
to challenge the massive fossil fuel subsidies that are a major driver of GHG emissions. Globally, 
fossil fuel subsidies total more than US$500 billion per year, about quadruple the level of support 
for renewable energy (International Energy Agency, 2015, 90). The International Energy Agency has 
estimated that eliminating fossil fuel subsidies could achieve about half of the reductions in GHG 
emissions that will be necessary to keep global warming below the target of no more than 2 degrees 
Celsius above pre-industrial levels (Clark, 2012). 

The general restrictions on subsidies under the SCM Agreement are, in theory, applicable to fossil 
fuel supports (Wold et al., 2012, 654–56). The SCM Agreement, however, has not been effective in 
limiting fossil fuel subsidies. Building a case under the SCM Agreement against a fossil fuel subsidy 
program would be difficult for a number of reasons, including the complicated and expensive legal 
and economic analysis that would be required to demonstrate the trade distorting effects of the 
subsidies (Wold et al., 2012, 640–42; Meyer, 2013). 

Reconciling Trade Rules and Climate Policy 
The potential for conflict between the TPP and the TTIP and climate policy could be addressed 
either by rejecting these agreements or by ensuring that they include adequate safeguards for 
climate measures. More creative approaches, however, will likely be required to address the tension 
between existing investment and trade agreements—including the WTO agreements—and climate 
objectives. WTO Members could address the conflicts between WTO rules and climate policy by 
amending the relevant agreements (Häberli, 2016, 18–23). Yet given the more than decade-long 
impasse in the current Doha Round of negotiations, it seems improbable in the near term that 
proposals to ensure the compatibility of trade and climate policy could gain the support of the 
super-majority of Members that is required to amend WTO rules.iii 

A more viable approach for protecting climate policies from challenges under WTO rules may lie 
in agreements between fewer parties at the bilateral, regional or plurilateral levels, particularly 
when the relevant parties’ positions on climate policy are more closely aligned to those of the 
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disparate Members of the WTO. New agreements like the TTIP could include safeguards that would 
preclude parties to the agreement from bringing any trade or investment challenge—including under 
WTO rules—to a climate policy of another party.iv Alternatively, parties could enter into separate 
agreements specifically focused on protecting climate measures from trade challenges. 

In addition to preventing the use of trade rules to challenge climate policies, bilateral or regional 
agreements could also include “climate-positive” provisions, such as explicit restrictions on fossil 
fuel subsidies.v The United States and the European Union along with the other members of the 
G20 (G20 Leaders’ Statement, 2009) have already committed in principle to eliminate inefficient 
fossil fuel subsidies and could establish an important precedent by agreeing to enforceable limits 
(Porterfield and Stumberg, 2014). Other nations could similarly give teeth to pledges to phase out 
fossil fuel subsidies made through the Friends of Fossil Fuel Subsidy Reform and the Asia-Pacific 
Economic Cooperation (APEC Leaders’ Declaration, 2010) by entering into binding bilateral, regional 
or plurilateral agreements. 

Trade in environmental goods is another area in which trade rules could potentially promote climate 
objectives. The current negotiations on the Environmental Goods Agreement (EGA) are intended 
to reduce tariffs on products that are included on a list of environmental goods. The EGA could 
contribute to climate change mitigation by reducing tariffs on products used in the production of 

renewable energy. The effect of the EGA, however, 
could be relatively small given the already low 
level of tariffs applied by many of the countries 
participating in the negotiations (Vassenaar, 2014, 
3–4). Critics have also argued that because the EGA 
negotiations are being conducted without a clear 
definition of “environmental goods” they could result 
in the reduction of tariffs on products with negative 

climate impacts (Transportation and Environment, 2015, 2–3). Accordingly, any efforts to promote 
trade in environmental goods will need to be approached carefully to ensure that the climate 
objectives are not subordinated to other goals.

Conclusion
In order to reconcile trade rules and climate policy, governments must address not only proposed 
agreements such as the TPP and TTIP but also the substantial body of existing “climate-negative” 
trade and investment rules, including provisions of the WTO agreements. Given that the WTO has 
ceased to function effectively as a negotiating forum, governments should pursue bilateral, regional 
or plurilateral agreements that protect climate policies from trade and investment challenges. 
In addition to protecting climate policies, these agreements could also include climate-positive 
provisions such as enforceable restrictions on fossil fuel subsidies.

Table 1 illustrates some of the different aspects of the intersection of trade and climate policy—both 
positive and negative, current and prospective—that should be addressed in order to ensure that 
trade agreements are consistent with climate objectives.

Given that the WTO has ceased to function effectively 
as a negotiating forum, governments should pursue 

bilateral, regional or plurilateral agreements that protect 
climate policies from trade and investment challenges.”
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TABLE 1: Trade and Investment Rules Relevent to Climate Policy

Proposed Trade and Investment Agreements 
(TPP, TTIP, TISA, etc.)  
and potential new provisions (in italics) 

Current Trade and Investment Agreements 
(WTO, FTAs, 3000+ IIAs)

Climate-Negative 
Provisions

• Expanded ISDS 

• Regulatory coherence requirements 

• Liberalized LNG trade 

•  Limits on local content requirements for 
renewable energy

•  Limits on distinguishing between renewable 
and non-renewable energy (TiSA)

•  ISDS provisions (e.g., TransCanada and  
Lone Pine disputes)

•  Limits on local content requirements for 
renewable energy 

• Limits on BTAs for carbon pricing

Climate-Positive 
Provisions

•  Liberalization of trade in environmental 
goods (EGA) 

• Explicit limits on fossil fuel subsidies 

•  Protections from challenges to renewable 
energy programs 

• Protections for BTAs for carbon pricing

•  Restrictions on fossil fuels subsidies  
under the SCM Agreement(?)
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CHAPTER SEVEN

INTERNATIONAL INVESTMENT AGREEMENTS: 
IMPACTS ON CLIMATE CHANGE POLICIES IN  
INDIA, CHINA, AND BEYOND

Brooke Skartvedt Güven and Lise Johnson

Introduction
Mitigating and adapting to climate change will require a fundamental reorientation of our global 
economy as we move away from fossil fuels and transition to a low carbon and climate-resilient 
world. This reorientation depends on government actions to help catalyze and channel financial 
flows in new directions and away from business-as-usual practices.

International investment agreements (IIAs)—treaties that now number over 3,000 and have the 
objective of promoting and protecting cross-border investment flows—could potentially play a key 
role in these efforts to scale up and (re)direct investments to meet climate change mitigation and 
adaptation needs. As presently drafted and interpreted, however, these IIAs represent a missed 
opportunity to advance climate change solutions and, worse, may even frustrate them. Due to the 
daunting amount of investment needed for mitigation and adaptation, and the consequent mandate 
for governments to be strategic in closing financing gaps, it is necessary to critically assess the 
climate-policy consistency of IIAs and (re)shape them accordingly.

This paper examines these issues. Beginning with a brief overview of IIAs and the challenges and 
opportunities they can pose for climate change policy generally, this paper then highlights particular 
challenges and opportunities these agreements pose for climate policy in China and India. When 
analyzing the relationship between IIAs and climate change, these two countries are important to 
examine because of their significant modern contributions and vulnerabilities to climate change; 
their active yet divergent approaches to IIAs; and their dual roles as hosts of considerable inward 
investment and homes to a large and growing cadre of major outward investors. The issues China 
and India face in terms of the intersections of climate policy and investment law are not entirely 
unique to them, but are especially visible. This visibility presents important examples of how current 
legal frameworks may hinder, but could be harnessed to advance, national action on climate change 
mitigation and adaptation. 

IIAs and Climate Change: The Promise and Perils
IIAs have been signed by most countries throughout the world. They typically require states to 
provide certain standards of protection to foreign investors including obligations to: 

•  compensate investors for any expropriation of their property, 

•  provide investors “fair and equitable treatment” (FET), and

•  treat covered foreign investors the same as, or better than, domestic investors or investors from 
other foreign countries. 
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A growing minority of IIAs also include restrictions on “performance requirements” such as 
measures requiring or incentivizing use of local goods and services, and those mandating 
“technology transfer.” 

To enable easy enforcement of these obligations, most IIAs permit foreign investors to directly 
sue their host-country government for conduct that allegedly breaches the treaty. Such claims 
can generally be used to challenge actions or omissions of any branch (e.g., executive, legislative, 
or judicial) and level (e.g., local, state/provincial, or federal/national) of government. These suits, 
referred to as investor-state dispute settlement (ISDS) cases, take place before an ad hoc panel of 
three arbitrators who are appointed and paid by the parties to the dispute. The final awards rendered 
by tribunals are subject to only minimal review and, as compared to judgments issued by national 
courts, are easier to enforce around the world. These awards carry powerful consequences as they 
frequently order states to pay foreign investors millions or even billions of dollars.

A key reason many governments have agreed to provide foreign 
investors these substantive protections and grant them access 
to ISDS is to attract foreign investment. The rationale is that by 
signing IIAs, countries provide signals to foreign investors that they 
are attractive and disciplined sites for foreigners to commit their 
capital. Studies conducted to date, however, indicate that the mere 
act of concluding an IIA is no guarantee that investment will come 

(Sachs and Sauvant, 2009). Rather, something more from the would-be host state is required such 
as a market, a low-cost and/or high quality labor force, or natural resources that the investors are 
seeking to access. Moreover, it is unclear that the legal guarantees provided by IIAs are adequate 
to compensate for broader and more systemic weaknesses in a host country’s legal and business 
environment (Sachs and Sauvant, 2009). Thus, despite their objective to promote international 
investment, IIAs are not sufficient to meet that goal. To the extent that IIAs do attempt to attract 
investment, they rarely target those types of investments that would be most desirable from a 
sustainability perspective including, for instance, investment that would facilitate climate change 
mitigation or adaptation.

Even more problematically, as IIAs have been interpreted by ISDS tribunals, a wide range of 
government actions and inactions, even those taken in the public interest for purposes such as 
reducing greenhouse gas (GHG) emissions, can actually run afoul of IIA commitments. When 
applying the expropriation standard, for instance, ISDS tribunals have required governments to pay 
foreign investors compensation for legislation, regulation, and court decisions that they consider to 
have unduly negative impacts on foreign investors’ property rights. The fact that a measure is taken 
in good faith and for public interest aims is generally not considered to protect governments from 
having to pay compensation. Similarly, the “fair and equitable treatment” (FET) standard has been 
interpreted to require governments to compensate investors for conduct that interferes with the 
investors’ expectations regarding future business plans and profits. Some interpretations of the FET 
obligation also declare that governments must pay foreign investors compensation for measures 
that the tribunals deem “arbitrary” or not proportionate to their purpose. As with the expropriation 
obligation, the fact that a state may be acting in good faith and in the public interest does not shield 
it from liability under the FET standard.

The range of climate change-related measures consequently vulnerable to challenge under these IIA 
provisions is extremely broad. On the mitigation side, it could include (but is by no means limited to) 
actions by governments to:

To the extent that IIAs do attempt to 
attract investment, they rarely target 

those types of investments that would be most 
desirable from a sustainability perspective ...”
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•  discontinue fossil fuel subsidies or to impose carbon taxes on fossil fuel industries;

•  include stricter emissions or other environmental standards in new laws or application of 
existing laws; 

•  enact policies or practices denying environmental permits for development, transport or use of 
coal, gas, or petroleum resources; 

•  institute planned phase-outs of certain energy sources; and 

•  implement decisions that require or result in stranding of fossil fuel reserves. 

On the adaptation side, IIA claims under the expropriation or FET provisions could be used to 
challenge actions ranging from court decisions requiring fossil-fuel industry players to compensate 
individuals and communities for causing climate-change related harms, to zoning restrictions 
limiting future development in flood-prone areas. Indeed, the potential claims are arguably limited 
only to the imagination of investors and their attorneys; the IIA system lacks rules that prevent 
investors from or penalize them for making frivolous claims, much less claims that are unsound from 
a climate policy perspective. 

The non-discrimination standards raise similar issues. Under these standards, host governments 
may treat different investors or investments differently, but must treat foreign investors the same 
as or better than “like” domestic investors or investments or those from other countries. As the 
provisions have been interpreted by at least some ISDS tribunals, conduct that has the effect of 
treating covered foreign investors less favorably than “like” domestic or other foreign investors may 
breach a treaty even in the absence of any discriminatory intent. 

Foreign-owned companies have used these non-discrimination provisions in IIAs to challenge 
government decisions to enforce laws against them when similar action had not been taken against 
other firms, or to deny them permits for extractive industry projects when other projects had been 
approved. These interpretations not only threaten legitimate government exercises of enforcement 
and prosecutorial discretion (i.e., decisions by officials regarding how to use often scarce resources 
to promote compliance with environmental or other laws); they also arguably prevent the 
strengthening of climate change and other environmental restrictions over time. If, for example, a 
foreign investor’s application for a coal-fired power plant were rejected based on concerns about 
the project’s contributions to GHG emissions, the investor could claim it was discriminated against 
in breach of the IIA if a coal-fired power plant that happened to be owned by a domestic or other 
foreign investor had previously been proposed and approved before the threats and causes of 
climate change had been properly understood and incorporated into policy decisions. 

Cases interpreting the non-discrimination standards have also successfully challenged government 
efforts to apply different fiscal regimes to investors involved in producing, using or selling 
substitutable and non-substitutable products. Ecuador, for example, was held liable for fiscal policies 
that treated exporters of oil less favorably than “like” exporters of flowers; Mexico was held liable 
for fiscal policies that treated purchasers of high fructose corn syrup differently than purchasers of 
sugar. These disputes highlight the potential for IIA-based suits against governments for tax regimes 
that differentiate among producers or users depending on climate-change considerations such 
as the type of fuel they produce, energy they use, or adaptation planning they have incorporated. 
Should a coal-fired power plant receive the same tax treatment as a solar-powered facility? Should a 
car with relatively high GHG emissions benefit from the same subsides provided for low-emissions 
vehicles? Should production of a water-intensive crop receive the same fiscal incentives as one 
appropriate for a drought-prone climate? Are the different groups of power producers, cars, or 
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crops “like”? These questions are not resolved in the texts of IIAs, and previous ISDS cases provide 
no guarantee that tribunals will consider or respect the distinctions governments draw in order to 
advance climate policy aims. 

Perhaps the most emblematic sign of the threats IIAs pose to climate policies is TransCanada 
v. United States, which was filed in June 2016 under the North American Free Trade Agreement 
(NAFTA). In that case, a Canadian firm is seeking USD 15 billion in alleged damages from the 

United States for the Obama Administration’s rejection of its proposed 
Keystone XL pipeline, a project that would transport more than 800,000 
barrels of carbon-heavy petroleum each day from Canadian tar sands 
to refineries in the Gulf Coast. According to the Obama Administration, 
approving the pipeline would undercut the US’s global leadership in the 
effort to fight climate change. However, according to TransCanada, the 
government’s decision expropriated the company’s property, frustrated 
its expectations, and discriminated against its investment project since 
previous pipeline projects of investors from the U.S. and other countries 
had never been rejected on climate-related considerations. 

Even though TransCanada’s case clearly contravenes climate policy and the public interest, it may 
actually have strong claims according to past interpretations of IIAs. Moreover, even if TransCanada 
were to lose on the merits, its claims illustrate how investors in the fossil fuel industry may use IIAs 
to discourage or halt climate-friendly policies, or to secure payouts as governments strive to move 
away from previous, unsustainable policies. 

Another area of tension between IIAs and climate policy objectives arises from IIA restrictions 
on mandatory and incentive-based “performance requirements.” Performance requirements are 
tools governments use to require or encourage companies to source their goods and/or services 
from domestic providers, or to make certain expenditures in the host country such as expenditures 
on research and development or on employee education and training. While the advantages and 
disadvantages of these local content tools are hotly debated, they have been and continue to be 
used by countries around the world to help develop infant industries and to create and deepen the 
linkages between foreign investment and the domestic economy (albeit with varying degrees of 
success). These linkages can help ensure that foreign investment provides coveted capital, jobs, 
technology and know-how. Local content mandates or targets have also been used to make certain 
policies—such as government programs to subsidize development of renewable energy generation—
more politically attractive by helping ensure that those policies produce measurable domestic 
benefits for stakeholders. A number of IIAs, however, significantly limit the use of these tools. 

Similar local content restrictions are embedded in World Trade Organization (WTO) agreements 
including the Agreement on Trade-Related Investment Measures (TRIMs Agreement) and the 
Agreement on Subsidies and Countervailing Measures (SCM Agreement). These have been 
successfully relied upon to challenge efforts by India and Canada to spur domestic development 
and production of renewable energy technologies while expanding deployment of renewable energy 
sources. Thus, restrictions on performance requirements are not entirely new in the international 
law arena. Nevertheless, when included in IIAs, these restrictions on performance requirements 
often extend beyond the prohibitions enshrined in WTO agreements and can be challenged under 
the IIAs’ investor-state dispute settlement mechanisms, as well as through the IIAs’ state-to-state 
dispute settlement mechanisms. By permitting investors to challenge performance requirements 
directly, the number of potential “enforcers”—and the monetary remedies they can access—can 

 ... even if TransCanada were to lose 
on the merits, its claims illustrate 
how investors in the fossil fuel 

industry may use IIAs to discourage or halt 
climate-friendly policies, or to secure 
payouts as governments strive to move away 
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therefore be significantly greater under IIAs than through the WTO, which only permits states to 
raise challenges to the policies of another state. 

IIA restrictions on performance requirements also typically prohibit governments from imposing 
“technology transfer” requirements on foreign investors. While the meaning of “technology transfer” 
is not defined in IIAs, it is susceptible to broad interpretations encompassing flows of “knowledge, 
experience and equipment amongst different stakeholders such as governments, private sector 
entities, financial institutions, NGOs and research/educational institutions” (IPCC, 2000). These 
flows can occur through a host of formal and informal relationships such as licensing agreements, 
training programs, collaborative research and development, and demonstration. 

IIA provisions restricting “technology transfer” requirements are arguably inconsistent with 
provisions in climate change agreements seeking to promote technology transfers and placing 
commitments on state parties to help ensure that they occur. Article 4 of the United Nations 
Framework Convention on Climate Change (UNFCCC), for example, obliges developed country 
parties to “take all practicable steps to promote, facilitate and finance, as appropriate, the transfer 
of, or access to, environmentally sound technologies and know-how to other Parties, particularly 
developing country parties.” Similarly, Article 10 of the Kyoto Protocol states that, “taking into 
account their common but differentiated responsibilities” all parties must “[c]ooperate in the 
promotion of effective modalities for the development, application and diffusion of, and take all 
practicable steps to promote, facilitate and finance, as appropriate, the transfer of, or access to, 
environmentally sound technologies, know-how, practices and processes pertinent to climate 
change, in particular to developing countries...” 

The arguable tensions between climate change objectives and IIA obligations are made more 
problematic by the different dispute settlement mechanisms enshrined in the two legal regimes. 
Comparing the investment regime’s standards and enforcement mechanisms with those of the 
climate change regime highlights the important differences between the two areas of international 
law. The UNFCCC does not specifically provide for dispute settlement, and indeed avoids prescribing 
detailed climate policies and specific measures. Similarly, the Kyoto Protocol sets forth clear 
obligations to reduce greenhouse gas emissions but leaves it to countries themselves to determine 
the best way to meet their obligations. The most recent Paris Agreement focuses on the actions and 
investments necessary to hold the increase in the global average temperature to well below 2 degree 
C above pre-industrial levels, but does so based on an informal system of mitigation pledges on the 
part of parties. The climate change regime is thus less prescriptive and non-adjudicatory compared 
to the strict obligations and enforceability of the investment law regime.

As a result, when a government regulates to meet its commitments 
under the Paris Agreement, and the regulation is perceived by an 
investor to violate the government’s obligations under an IIA, the 
measure may be adjudicated by an ISDS tribunal, according to the 
standards and requirements of investor protection in the treaty. If 
IIAs were reliably interpreted as instruments designed and applied 

to protect and promote investment as a means of achieving the broader objective of advancing 
sustainable development, then IIA obligations could be read in line with and supportive of UNFCCC 
aims. But IIAs have more commonly been interpreted as having the sole purpose of promoting 
and protecting international investment, regardless of its impact on sustainability objectives, an 
approach that can result in government liability for breaching broad investor protections irrespective 
of the legitimacy for doing so from a climate policy perspective.

Importantly, IIAs could be more 
actively enlisted to play a catalytic 

role in advancing mitigation and adaptation.”
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Importantly, IIAs could be more actively enlisted to play a catalytic role in advancing mitigation 
and adaptation. There are a number of things the agreements could do in this respect, including 
incorporating commitments by state parties to:

•  cooperate on sharing and disseminating information on opportunities for investment in  
relevant projects; 

•  cooperate on development, deployment, and diffusion of relevant technologies; 

•  taking into account principles of special and differential treatment, provide technical, financial 
or other assistance to support investment in adaptation and mitigation; this could include 
such support as capacity building for investment promotion agencies, provision of risk capital 
and investment guarantees, and assistance in developing relevant technical, managerial and 
professional expertise.

In addition to such provisions designed to actively support investment in climate-friendly 
investments, IIAs could also be used by state parties to reduce subsidies and other supports to 
climate-unfriendly investments. Some IIAs, for example, bar or limit the use of certain government 
subsidies and could therefore be specifically used to eliminate fossil fuel subsidies.

Moreover, as is done by some government-sponsored political risk insurance providers, IIAs could 
narrow their scope so as to deny protection to investments that are inconsistent with climate 
policy objectives. In contrast to current practices in which IIAs provide all types of foreign-owned 
investments what is, in effect, free political risk insurance, a climate-consistent approach would 
deny coverage for projects such as new coal mines and real estate projects in high-risk coastal or 
flood prone zones. Using this approach, IIAs could seek to encourage investment in climate friendly 
projects by providing qualifying investors protections against real government abuse, while ensuring 
that investments exacerbating climate change challenges would not be similarly covered and 
incentivized.

China and India: Past Practices and Future Options
For countries such as China and India, for whom both the effects of climate change and the 
contributions of their industries are particularly notable, the challenges and opportunities presented 
by IIAs are heightened. Data from 2012 show that these two countries together accounted for 
roughly one-third of the world’s annual greenhouse gas (GHG) emissions (World Resources 

Institute, 2014). Given their development needs, large and 
ecologically diverse territories, and sizeable populations, these 
countries’ efforts to reduce climate risks will be complex, and 
likely expensive, tasks (Nadin, et al., eds. 2015).

Due to concerns about current levels of emissions, potential 
costs of climate change, and opportunities to become leading 
producers of environmentally sound goods and services, both 
India and China have emphasized the importance of developing 

and adopting GHG reduction and climate-change adaptation policies and have taken steps to do so. 
Each country’s “Intended Nationally Determined Contribution” (INDC), developed in connection 
with the Paris Agreement, lists various components of their respective climate-friendly plans. In 
these texts, initiatives aiming to (re)direct private sector activity figure prominently. 

IIAs pose risks to these actions. China and India have both indicated that they will pursue their 
climate policy objectives through measures such as imposition of taxes, removals of subsidies, and 

For countries such as China and India, 
for whom both the effects of climate 
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adoption of new zoning restrictions. Notably, in other countries and similar contexts, such actions 
have given rise to ISDS claims. India and China are therefore likewise vulnerable as each country 
boasts a significant amount of foreign investment that could be affected by these measures and has 
signed a large number of IIAs (China roughly 150 and India roughly 95) under which investors could 
potentially bring challenges. 

Not all of these IIAs, however, are the same (Berger, 2008). Up until the late 1990s, China’s IIAs 
provided only a relatively narrow set of protections to investors and limited access to ISDS. Yet 
over the past two decades, China has embarked on a program of negotiating treaties with stronger 
investor protections (though it still appears largely resistant to including restrictions on performance 
requirements), and greater access to ISDS. These shifts reflect China’s concern about the treatment 
of its growing number of investors abroad. 

In comparison, India’s IIAs have tended to provide broader investor protections and greater means 
to enforce them through ISDS. After being hit with a number of ISDS claims, however, India adopted 
a different approach. In 2015, it adopted a new “model” text that, as compared to its previous IIA 
commitments, narrows investor protections, limits ISDS, and contains a number of provisions 
recognizing and protecting states’ rights to regulate in different policy areas. Despite the preparation 
of this new model, it is still unclear as of mid-2016 whether India will actually conclude IIAs 
incorporating the model’s more defensive approach. Moreover, irrespective of what India does with 
its future treaties, the long lives (often multiple decades) and automatic renewal provisions of many 
IIAs mean that India will be subject to broad obligations under pre-2015 agreements for years to 
come. Even if India were to terminate those IIAs, their “survival clauses” typically provide that state 
parties will continue to be bound by the treaties’ obligations for a period of 10-20 years. China and 
India, therefore, will likely be vulnerable to ISDS claims and liability for at least the coming decades, 
which is the prime time for climate action. 

In terms of the opportunities China’s and India’s IIAs present for advancing climate policy objectives, 
some of the provisions suggested above by which state parties to an IIA commit to cooperate on 
investment in sustainable development can already be found in a few agreements concluded by 
China (Johnson and Sachs, 2015). Yet while promising, both China’s and India’s IIAs could do much 
more in terms of specifying relevant commitments and establishing institutions or mechanisms to 
ensure compliance. 

On the issue of excluding coverage for investments that are inconsistent with climate policy 
objectives, India’s model IIA contains analogous provisions denying IIA protections for certain 
projects based on investor misconduct. Denying coverage based on climate change risks and 
vulnerabilities is similar, but merely extends the grounds for exclusion. Nevertheless, neither India 
nor China presently have language in their IIAs that would preclude coverage for projects that 
exacerbate climate change challenges. 

The Future of the Investment Regime
There are fundamental questions about whether IIAs permit appropriate policy space for action 
on climate change or deter or undermine appropriate government measures. Moreover, there is 
concern that IIAs are agnostic toward the types of investment they cover, protecting investments 
irrespective of whether they exacerbate or help ameliorate mitigation and adaptation challenges. 
Consequently, not only are IIAs missing an opportunity to catalyze badly needed investment in 
support of climate action, they may also be facilitating—if not encouraging—entrenchment of 
unsustainable policies and practices. 
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These issues are especially salient for China and India as countries with significant numbers of IIAs 
and stocks of foreign investment, as well as a real interest in the climate agenda and important 
national plans to address climate change. In recent years, both countries have been altering their 
approaches toward IIAs; and there are some areas in which those new approaches can help reduce 
exposure to ISDS claims for mitigation or adaptation measures and/or help promote climate friendly 
investments. Nevertheless, much broader overhauls of IIAs are needed, both for those two countries 
and the parties to the thousands of other IIAs that exist or that are being negotiated. 
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CHAPTER EIGHT

REDEFINING EGS TO SOLVE SEVERE CLIMATE AND 
OTHER GLOBAL ENVIRONMENTAL PROBLEMS

Tao Hu

The December 2015 Paris Agreement showcases humanity’s great efforts to tackle the problem of 
climate change. However, these efforts current are not considered in international trade pacts. World 
Trade Organization (WTO) rules do not always support actions taken to solve severe climate and 
other global environmental problems. So far, the WTO has no agreement on so called Environmental 
Goods and Services (EGS) that might have potential legal conflicts with United Nations Framework 
Convention on Climate Change (UNFCC) and other Multilateral Environmental Agreements (MEAs). 
To address the problem of climate change’s impacts on the global environment, climate change must 
become a consideration in the on-going efforts to negotiate agreement on environmental goods and 
services at the WTO. So far, WTO has no clear definition of EGS and the current coverage of EGS is 
unable to meet the demand of environmental quality, especially for global environmental and indoor 
environmental services. Thus, a new definition must be derived.

This short policy paper aims to redefine environmental goods and services for the purpose of 
solving global environmental problems—particularly climate change—and to focus on building the 
coherence between WTO and MEA rules. Furthermore, this paper seeks to use this new definition to 
discuss metrics that would constitute a climate-friendly good in an Environmental Goods Agreement 
(EGA) and environmental service in WTO that can be applied to promote climate goals. Moving 
in this direction would help to reinforce the globally supported efforts outlined in the Paris climate 
agreement instead of running counter to it.

Background
The WTO, authorized in 2001 by the Doha Ministerial Meeting, began to negotiate Doha 
Development Agenda (DDA) paragraphs 31.1, 31.2 and 31.3. Among all of the negotiation topics, the 
liberalization of environmental goods and services (DDA31.3) is the most important. However, the 
WTO has so far been unable to derive a clear descriptive definition of EGS. Despite this, a few WTO 
members who are involved in the plurilateral negotiations on the Environmental Goods Agreement 
(EGA) have been able to construct an environmental goods list. 

The previous EGS negotiations under WTO’s Committee on Trade and Environment (CTE) and the 
current EGA negotiations are wracked with three major problems:

•  First, the negotiations are really driven by trade interests but should be driven by environmental 
demands. Often, the environment is used by trade negotiators as an excuse to promote 
exporting during the negotiation. Although the global environment is threaded with 
unsustainable trade, many efforts have yet to be made on how to use trade measures to solve or 
mitigate global environmental problems, especially climate change. 

•  Second, the negotiations are also driven by national interests but should be driven by global 
interests—there are no representatives of global environmental interests among existing 
proposals in the negotiations. It is necessary to have global EGS to improve the global 
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environment. A new global mechanism is needed to allow for the creation of an active role in 
protecting the global environment and serve as a representative of global public goods and 
services. WTO itself should think about global interests rather than national interests. 

•  Third and finally, the negotiations lack coherence with MEAs. During negotiations, MEAs and 
EGS are not mutually supportive and even conflict in some matters. Many energy efficient, 
renewable energy and climate-friendly products are not on the proposed environmental goods 
list. During the negotiation period, some members even went in the opposite direction. For 
example, the European Union (EU) decided on October 15, 2007 to apply for an anti-dumping 
tax on imported energy-saving bulbs from China, Pakistan, the Philippines and Viet Nam. The 
more energy-saving bulbs that are used in the EU, the more greenhouse gases (GHGs) can be 
reduced in the EU. The EU’s decision may conform with WTO rules but it is against the United 
Nations Framework Convention on Climate Change (UNFCCC) in principle. 

Redefining Environmental Goods and Services: Clarifying the Meaning  
of Environment
The demand for EGS is fueled by a growing number of environmental problems. The international 
community needs well-designed EGS to solve, or at least, to mitigate its prioritized environmental 
problems. 

Regarding EGS, WTO defines goods and services in the General Agreement on Tariffs and 
Trade (GATT) and the General Agreement on Trade in Services (GATS) but never defines the 
environment. What, exactly, does the “environment” mean? This is a term that is frequently used 
but is often misunderstood. It is a fundamental question that should be answered before discussing 
environmental problems, priorities, and EGS negotiations. 

Environmentalists tend to have a narrow, conventional, view of the environment. We need to deepen 
our thinking about the environment and expand our conceptions beyond the common view of a micro 
or indoor environment toward one that focuses on the macro or global environment. From a systemic 
view, the size of environmental externalities we have found fall on the spectrum of the environment 
from micro to macro level as depicted in Figure 1: indoor environment, outdoor environment, local 
environment, national environment, regional environment, and global environment. 

 

FIGURE 1: The Spectrum of the Environment
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Environmental Problems
Based on Figure 1, a variety of major environmental problems can be extrapolated for the entire 
range of the spectrum as discussed below.

•  Indoor environmental problems 
The average person spends approximately 70 percent of his or her lifetime indoors. The World 
Health Organization (WHO) reports that the majority of human health problems are related 
to indoor environmental quality. Indoor environmental goods and services can reduce, remove, 
recover, and resolve indoor environmental problems on a number of levels. 

A major concern for the indoor environment is air pollution caused by the use of fossil energy 
sources for cooking and heating and a lack of proper ventilation, creating an overabundance of 
compounds such as SOx, NOx. In such situations, Particulate Matter 10 (PM10)—particulate matter 
that is 10 micrometers or less and is of particular human health concern—could reach as high as 
500 mg/m3 in the living room and 1000 mg/m3 in the kitchen, compared with the WHO standard 
level at 20 μg/m3. Other indoor environmental problems include the use of building and decorating 
materials for houses and furniture that contain toxic volatile organic compounds (VOCs), smoking 
indoors, issues with indoor drinking water and sewage, indoor trash, noise, radiation etc.

•   Outdoor, local, and national environmental problems 
Outdoor, local, and national environmental problems include the most familiar range of issues. 
The major problems include air pollution, water pollution, solid wastes, biodiversity loss and 
ecosystem degradation, noise, and radiation. These problems are mainly the result of a variety  
of common human activities.

•  Global environmental problems  
Global environmental problems have been widely recognized only in the past few decades. 
Major global environmental problems include climate change, ozone depletion, biodiversity 
loss, an increase in persistent organic pollutants (POPs), and hazardous wastes including a 
growing concern about electronic wastes. The trans-boundary transfer of hazardous materials 
is regulated by the Basal Convention, which entered into force in 1992, and other MEAs help 
regulate other global environmental problems.

What are the environmental priorities of the international community? Among all of the 
environmental problems, international organizations, such as the UN, WTO, WHO, the World 
Resources Institute, and the World Wildlife Fund, should focus on global issues of MEAs, Millennium 
Development Goals (MDGs) and Sustainable Development Goals (SDGs) to accomplish their 
goals. Outdoor, local, and national environmental problems are not a priority for the international 
community because they are mainly the responsibility of national governments. 

Redefining EGS and Environmental Industry from Demand of the 
Environment
Based on the new understanding of the spectrum of environment and the environmental problems 
discussed above, environmental industries can therefore be redefined as producing EGS based on 
the demand of environment at the whole spectrum: 

• Indoor EGS: the EGS to improve the indoor environment

• Local EGS: the EGS to improve the outdoor, local, and regional environments (conventional)

• Global EGS: the EGS to improve the global environment
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This definition is wider than the current definitions used by the Organization for Economic 
Cooperation and Development (OECD), the Asia Pacific Economic Cooperation (APEC), and WTO, 
which all focus on conventional environmental problems (Local EGS). In fact, current definitions 
from OECD and APEC do not explicitly specify scale at all and instead define EGS as “activities 
which produce goods and services to measure, prevent, limit, minimize or correct environmental 
damage to water, air and soil, as well as problems related to waste, noise and eco-systems” while 
also stating that no universally accepted definition exists (Golub et al, 2011, 18). The expanded 
definition clearly states humanity’s demand for the addition of the global and indoor environment. 
At the micro level, the definition exactly fits into the UN Convention on Combating Tobacco; and 
at the macro level, it exactly fits into the UNFCCC, Ozone Depletion Convention, Convention on 
Biodiversity (CBD), and other MEAs. By this definition, EGS negotiations would also have a coherent 
coordination with MEAs. 

This definition also implies that global EGS protects the global environment and promotes global 
sustainable development through trade measures at a global level; local EGS protects the local 
environment and promotes local sustainable development through trade measures at a local, 

national, and regional level; indoor EGS protects the indoor environment to 
avoid human health problems and promotes a more personal sustainable 
development through trade measures at a micro level. 

Therefore, we propose that WTO and other international organizations 
should clearly set up environmental improvements—at least global 
environmental improvements—as the goal of WTO EGA negotiations 
rather than allowing negotiations to continue to be driven by member 

state trade interests. The members of WTO should realize the negotiated EGS are for environmental 
improvement, especially for global environment improvement, thus do not have a major stake in 
individual member state trade interests. WTO should realize that Global EGS are the “global public 
goods and services” for all of humanity. 

FIGURE 2: Redefining Environmental Industry and EGS
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The narrow focus of the EGA list is a result of each of the parties of the EGA negotiations concerning 
themselves mainly with their own national exporting interests and merely masking these with 
environmental concerns. The global environment has no true representatives in the negotiations. 

For the implementation of the Paris Agreement to tackle severe climate change issues, we should 
urge an EGA that focuses on climate-friendly products and other global environmental goods. 

EGA and Climate-friendly Goods

The current EGA negotiations have not focused on global environmental issues. Some national and 
global environmental goods are on the list, such as wastewater treatment products. Many global 
environmental goods are not on the list, however, such as POPs reduction products, etc. More 
importantly, the current EGA list is too narrow to cover wide climate-friendly products. In Table 
1, below, a sample of environmental goods is listed from the APEC list of 54 goods that are the 
most widely accepted (USTR, 2014). While no scope is explicitly stated in the APEC list, the listed 
purpose of the goods are clearly conventional EGS (APEC, 2012). In addition to the conventional 
goods that are contained in the APEC list, proposed global goods are listed on the right with their 
proposed global environmental purpose.  

TABLE 1:  Conventional Environmental Goods and their Purposes and Proposed Global 
Environmental Goods and their Purposes

Carbon-friendly Global Environmental Goods (proposed based on our definition)

Good Purpose

Solar electricity generation products
Reduces GHG emissions through the substitution of conventional electricity 
generation equipment 

Biomass utilization products Reduces GHG emissions through the substitution of conventional fossil fuels

Bicycles Reduces GHG emissions through the substitution of fossil fueled transportations 

Energy star certified product Reduces GHG emissions by using an energy efficient product 

Low carbon certified product Reduces GHG emissions by applying low carbon product

Conventional Environmental Goods (from APEC list of 54 Goods)

Good Listed Purpose

Catalytic Incinerators
Destruction of solid and hazardous waste, including VOCs, for air quality 
improvement

Sludge driers Wastewater management for water quality improvement

Refrigerant recovery and  
recycling units

Removes contaminants from wastewater for water quality improvement and  
land management
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Global environmental organizations should play a role as a representative of the global environment 
in the WTO negotiations for EGA. In the preamble to the Doha Ministerial Declaration, ministers 
welcomed the WTO’s continued cooperation with inter-governmental environmental organizations 
such as the United Nations Environment Program (WTO, 2007). However, while information is 
encouraged to be freely exchanged, these environmental organizations hold an observer only status 
to WTO negotiations and are unable to vote (WTO, 2007). 

Metrics for climate-friendly goods in the EGA should also be set by EGA negotiators and UNFCCC 
negotiators. In principle, any products resulting in a net reduction of GHG emissions should be 
climate-friendly goods. More specific metrics should be developed that align with the goals of the 
Paris Agreement and other global environmental agreements. 

In order to have a strong global implementation of the Paris Agreement under a market mechanism, 
action needs to be taken beyond lowering tariff barriers for climate-friendly goods. Non-tariff 
barriers, such as technical standards, subsidies and trade in service barriers also need to be 
addressed. Furthermore, the rules for investment issues, such as local content requirements (LCRs), 
and intellectual property rights (IPRs) should also be aligned toward a climate-friendly system. 
The EGA, with a focus on climate-friendly goods, should be a model for other multilateral and 
bilateral trade negotiations, such as the Trans Pacific Partnership (TPP), the Trans-Atlantic Trade 
and Investment Partnership (TTIP) and the Bilateral Investment Treaties (BIT) between the U.S. and 
China and the U.S. and India. 

WTO Environmental Services
The current WTO environmental services negotiation is mainly in CTS rather than CTE. Similar to 
environmental goods, the definition of environmental services is one of the key issues and is holding 
up progress in the negotiations. Many bilateral negotiations on environmental services still use 
UN Central Product Classification (CPC) definitions and also partly consider the EU’s definition. 
Harmonization is needed among the various international platforms. 

The current definition of environmental services is not able to meet the demand of environmental 
quality, especially for global environmental and indoor environmental services. Therefore, as this 
paper has done for environmental goods, we redefine environmental service as well. 

Based on the new understanding of the spectrum of the environment and environmental problems, 
we therefore redefine environmental services based on the demand of the environment on the 
complete spectrum: 

• Indoor environmental service: services to improve the indoor environment

•  Local environmental service: services to improve the outdoor, local and regional environments 
(conventional)

• Global environmental service: services to improve the global environment

This new and expanded definition clearly differentiates between the size of service scope by adding 
two new catalogues of global environmental service and indoor environmental service to the 
conventional local environment service. This expanded definition is much clearer and wider than the 
current definitions used by UN CPC and the EU. It clearly states humanity’s demand for the global 
and indoor environment. At the micro level, it exactly fits into the UN Convention on Combating 
Tobacco; and at the macro level, it exactly fits into UNFCCC, Ozone depletion Convention, CBD etc. 
and other MEAs. 
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From the global perspective, global services should be the highest priority and then indoor, and local 
environmental services. 

Therefore, this paper suggests that the WTO, both within the CTS and the CTE, should clearly 
set environmental improvements, at the very least global environmental improvements, as the 
goal of WTO environmental service negotiation, instead of member’s own trade interests driven 
negotiation. The members of the WTO should realize the negotiated environmental services are for 
environmental improvement, especially for global environment improvement. 

In order to better meet the demand of environmental services, we propose an environmental service 
catalogue that clearly lays out different trade modes associated with each service. The following 
matrix shows the twelve possible kinds of environmental service modes: Mode 1: cross-border 
supply for environmental services; Mode 2: Consumption abroad for environmental services; Mode 
3: Commercial presence for environmental services; and, Mode 4: the presence of national persons 
for environmental services. 

TABLE 2: Matrix of environmental service modes 

Mode of Service
Indoor Environmental  
Services 

Conventional Environmental 
Services 

Global Environmental  
Services 

Mode 1
Cross-border supply for 
indoor environmental 
services 

Cross-border supply for 
conventional environmental 
services

Cross-border supply for 
global environmental  
services

Mode 2
Consumption abroad for 
indoor environmental 
services

Consumption abroad for 
conventional environmental 
services

Consumption abroad for 
global environmental  
services

Mode 3 
Commercial presence 
for indoor environmental 
services

Commercial presence for 
conventional environmental 
services

Commercial presence for 
global environmental  
services

Mode 4
Presence of national persons 
for indoor environmental 
services

Presence of national 
persons for conventional 
environmental services

Presence of national persons 
for global environmental 
services
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Conclusions
To achieve the globally-supported climate goals established in the Paris climate agreement, the 
international community needs to ensure that trade agreements work in concert with—and not 
against—efforts to achieve those goals.

Based on humanity’s demand for the environment, we can redefine the environmental goods and 
services into 3 categories: 

• Indoor EGS

• Conventional (outdoor/local/national) EGS

• Global EGS

For the international community, global EGS, as part of global public goods and services, should be 
highly prioritized for solving severe climate change and other global environmental problems.

Following the definitions for environmental goods and services, metrics for climate-friendly goods in 
EGA and environmental services in WTO should be proposed that go beyond reducing tariff barriers. 
This would help ensure a strong implementation of the Paris Agreement at a global level under a 
market mechanism. 
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WORKING GROUP ON TRADE, INVESTMENT,  
AND CLIMATE POLICY
The United States is currently engaged in a series of trade and investment treaties with nations that represent 80 
percent of the world’s GDP and more than 90 percent of the world’s carbon dioxide emissions. At the same time, 
the United States is engaged with the same set of countries at the United Nations at a multi-lateral basis, and 
with a number of those nations on a bi-lateral basis in an attempt to prevent and mitigate further degradation to 
the earth’s climate. Given that increased trade and investment in low-carbon goods and services will be essential 
to achieve global climate commitments made at the historic UN climate talks in Paris in December 2015, it is 
imperative that these parallel policy regimes be consistent with each other.

In April 2016, Boston University’s Global Economic Governance Initiative (GEGI) and Georgetown University Law 
Center’s Harrison Institute for Public Law convened the Working Group on Trade, Investment, and Climate Policy, 
a small group that included both trade policy experts and climate policy experts from China, North America, 
and Europe. The group examined the extent to which proposed trade and investment treaties are compatible 
with global climate change goals. The working group emphasizes that trade and investment treaties can be 
instruments to advance the global climate and development agenda, but that the prevailing model of trade and 
investment treaties is largely incompatible with the world’s broader climate goals. The model rules for trade 
and investment treaties need to be redesigned with an overriding principle to reward climate-friendly modes of 
economic activity, curb activity that worsen climate change, and provide the proper policy space so that nation-
states can adequately address the climate challenge. At the very minimum, the trade model should be adjusted in 
such a way that treaties do not result in net increases of emissions.  

The authors of this report provide important insights about opportunities and barriers for alignment of trade 
policies and climate goals in trade agreements under negotiation in 2016 such as the Trans-Atlantic Trade and 
Investment Partnership (TTIP), the Trans Pacific Partnership (TPP), and bilateral investment treaties (BITs) 
between the U.S. and China, and between the U.S. and India.

The Working Group on Trade, Investment, and Climate Policy is co-chaired by Pardee Faculty Research Fellow 
Kevin P. Gallagher (Professor of Global Development Policy, Pardee School of Global Studies, Boston University 
and co-director of GEGI) and Matthew C. Porterfield (Harrison Institute for Public Law, Georgetown University). 

The Frederick S. Pardee Center for the Study of the Longer-Range Future at Boston University provided support for  
the working group and produced this report.


