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ABSTRACT

Albinism is a rare, non-contagious and genetically inherited condition that
affects millions of people globally. It results in the lack of melanin pigment in
the hair, skin, and eyes and hence, creates significant vulnerability to exposure
to ultraviolet radiation. Albinism is present in all racial and ethnic groups
throughout the world. People with albinism have, for centuries, been stigma-
tized, discriminated against, and violently attacked because of various mis-
guided beliefs. Individuals in various African communities believe that the body
parts of persons with albinism have magical powers, that they can make one
who possesses them extremely wealthy, and that they can cure various diseases.
As a consequence, persons with albinism are hunted and killed and their body
parts harvested and sold in illicit markets. Violence, which includes ritual at-
tacks, killings, and discrimination against persons with albinism, touches on
several human rights issues, including the rights of these individuals to the en-
Jjoyment of the highest standards of health, the right to life, trafficking of their
body parts for witchcraft purposes, infanticide, and the abandonment of children
with albinism by their parents. In 2015, the U.N. Human Rights Council recog-
nized the need to protect the rights of persons with albinism by establishing the
mandate of an Independent Expert on the enjoyment of human rights by persons
with albinism. Since then, the Independent Expert has produced reports that
have identified ways to prevent violence against persons with albinism and en-
hance their ability to realize their human rights and fundamental freedoms. It is
within the purview of African governments to eliminate violence against persons
with albinism within their jurisdictions. These governments can accomplish this
by ensuring that their laws (constitutional, statutory and customary) conform to
the provisions of international and regional human rights instruments, criminal-
izing violence against persons with albinism, and fully bringing to justice indi-
viduals who violate the rights of persons with albinism. Internationalizing na-
tional laws, however, is a complex and time-consuming process. In the interim,
courts in African countries can enforce laws against the violation of the rights
of persons with albinism and ensure that existing laws reflect and conform to
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international human rights law. In doing so, they can contribute to Africa’s
emerging jurisprudence on the rights of persons with albinism.
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[. INTRODUCTION

According to the Office of the U.N. High Commissioner for Human Rights,
“[a]lbinism is a rare, non-contagious, genetically inherited condition which oc-
curs worldwide regardless of ethnicity or gender.”! Albinism generally “results

* John Mukum Mbaku is an Attorney and Counselor at Law (licensed in the State of
Utah) and Brady Presidential Distinguished Professor of Economics & John S.
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in the lack of melanin pigment in the hair, skin and eyes (oculocutaneous albi-
nism), causing vulnerability to sun exposure.”? Throughout the world, the con-
dition is usually misunderstood “socially and medically,” and persons with albi-
nism are often subjected to “erroneous beliefs and myths influenced by
superstition, which foster their marginalization and social exclusion.”3

The human rights of persons with albinism, noted the U.N. Commissioner for
Human Rights, “have generally gone unnoticed for centuries” and, instead, this
group of persons has been faced with “deeply engraved stigma, discrimination
and violence against them across various countries,” including those in Africa.*
For example, Human Rights Watch has determined that in several African coun-
tries, the body parts of persons with albinism are believed to have “magical pow-
ers” and that they “bring good fortune”— as a consequence, persons with albi-
nism are hunted and killed and their body parts sold.’ Research has revealed that
in Tanzania, people with albinism “have a price on their heads—whether dead
or alive, adults, children” and that Tanzania, which has the largest rate of people
with albinism globally, is also home to the largest market for the body parts of
persons with albinism.®

The U.N. High Commissioner for Human Rights states that “[t]he complexity
and uniqueness of [albinism] means that [the] experiences [of persons with al-
binism] significantly and simultaneously touch on several human rights issues
including, the right to the enjoyment of the highest standards of health, the right
to life which should guarantee them protection against harmful traditional prac-
tices, violence including killings and ritual attacks, trade and trafficking of body

Hinckley Research Fellow at Weber State University (Ogden, Utah, USA). He is
also a Nonresident Senior Fellow at the Brookings Institution, Washington, D.C. He
received a J.D. degree and Graduate Certificate in Environmental and Natural Re-
sources Law from the S.J. Quinney College of Law, University of Utah, where he
was Managing Editor of the Utah Environmental Law Review, and a Ph.D. (econom-
ics) from the University of Georgia. This article reflects only the present considera-
tions and views of the author, which should not be attributed to either Weber State
University or the Brookings Institution.

I Office of the U.N. High Comm’r for Hum. Rts., About Albinism and Human
Rights (March 7, 2024), [hereinafter About Albinism and Human Rights],
https://www.ohchr.org/en/special-procedures/ie-albinism/about-albinism-and-hu-
man-rights.

2 1d.

31d.

4 1d.; see also Rights of Persons with Albinism, HUM. RTS. WATCH,
https://www.hrw.org/tag/albinism (last visited Oct. 6, 2024) (noting that in Africa,
persons with albinism are regularly hunted for their body parts).

5 About Albinism and Human Rights, supra note 1.

¢ Mohamed Daghar, Human Trafficking/Buried Alive: Tanzania’s Albinos Pay
Price for Superstition, ENACT OBSERVER (Mar. 17, 2024), https://enactafrica.org
/enact-observer/buried-alive-tanzanias-albinos-pay-the-price-for-superstition.
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parts for witchcraft purposes, infanticide and abandonment of children.”” In June
2013, the U.N. Human Rights Council (“UNHRC”) adopted a resolution calling
for “the prevention of attacks and discrimination against persons with albi-
nism.”8 In addition, the UNHRC responded to calls from civil society organiza-
tions that persons with albinism should be considered a “specific group with
particular needs that require special attention” by creating the Mandate of the
Independent Expert on the Enjoyment of Human Rights by Persons with Albi-
nism.’

In its resolution A/HRC/RES/23/13, on June 13, 2013, the UNHRC reaf-
firmed “the right to health and, education as enshrined in the Universal Decla-
ration of Human Rights and relevant international human rights treaties.” ! The
UNHRC expressed concern about continued attacks against “persons with albi-
nism, including against women and children, which are committed with impu-
nity,” as well as “the widespread discrimination, stigma and social exclusion
suffered by persons with albinism.”!! The UNHRC also welcomed the various
steps that have been and are being taken by “countries concerned, including the
initiation of legal action against the perpetrators of attacks against persons with
albinism, public condemnation of attacks against persons with albinism, the pro-
vision of temporary shelter to persons with albinism under threat of attack, and
public awareness-raising campaigns.”!2

The UNHRC then called upon all States to take necessary measures to “ensure
the effective protection of persons with albinism, and their family members” and
to foster “accountability through the conduct of impartial, speedy and effective
investigation into attacks against persons with albinism falling within their ju-
risdiction, and to bring those responsible to justice, and to ensure that victims
and family members have access to appropriate remedies.”!3 States were also
instructed by the UNHRC to take “effective measures to eliminate any type of
discrimination against persons with albinism, and to accelerate education and
public awareness-raising activities.” !4 Finally, the UNHRC requested the Office
of the U.N. High Commissioner for Human Rights “to submit a preliminary

7 About Albinism and Human Rights, supra note 1.

8 UN., People with Albinism and Human Rights (Mar. 7, 2024),
https://www.un.org/en/observances/albinism-day/albinism-and-human-rights
[hereinafter People with Albinism and Human Rights].

° Id., see also Human Rights Counsel Res. 23/13, U.N. Doc. A/HRC/RES/23/13
(June 24, 2013).

10 HR.C. Res. 23/13, supranote 9, at 1.

1 d.

12 Id. at 2.

B 1d.

4 Id.
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report on attacks and discrimination against persons with albinism to the
[UNHRC] at its twenty-fourth session.”!3

After creating the Mandate of the Independent Expert on the Enjoyment of
Human Rights by Persons with Albinism, the UNHRC appointed Ms.
Ikponwosa Ero as the first independent expert in June 2015.1 In August 2021,
Ms. Ero was replaced by Ms. Muluka-Anne Miti-Drummond.!” In a resolution
adopted on September 27, 2013, the UNHRC welcomed “the steps taken and the
efforts made by the countries concerned, including the initiation of legal action
against perpetrators of attacks against persons with albinism, public condemna-
tion of attacks against persons with albinism, and public awareness-raising cam-
paigns.”!® The UNHRC then requested the Human Rights Council Advisory
Committee “to prepare a study on the situation of human rights of persons with
albinism and to submit a report thereon to the Human Rights Council at its
twenty-eighth session.”!?

In its resolution appointing, for a period of three years, an Independent Expert
on the enjoyment of human rights by persons with albinism, the UNHRC defined
the following mandate for such an expert:

(a) To engage in dialogue and consult with States and other relevant
stakeholders, including United Nations agencies, programmes and
funds, regional human rights mechanisms, national human rights insti-
tutions, the private sector and donors;

(b) To identify, exchange and promote good practices relating to the re-
alization of the rights of persons with albinism and their participation as
equal members of society;

(c) To promote and report on developments towards and the challenges
and obstacles to the realization of the enjoyment of human rights by per-
sons with albinism in all regions of the world, and to make recommen-
dations to the Human Rights Council in this regard;

(d) To gather, request, receive and exchange information and communi-
cations from and with States and other relevant sources, including per-
sons with albinism and their representative organizations and other civil
society organizations, on violations of the rights of persons with albi-
nism;

5 Id.

16 People with Albinism and Human Rights, supra note 8.

17 Id.; see also UN. Human Rights Counsel Res. 28/6, U.N. Doc. A/HRC/RES
/28/6 (Mar. 26, 2015) (appointing the independent expert on the enjoyment of human
rights by persons with albinism).

18 U.N. Human Rights Counsel Res. 24/33, U.N. Doc. A/HRC/RES/24/33, at 1
(Sept. 27, 2013).

Y Id. at 2.
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(e) To conduct, facilitate and support the provision of advisory services,
technical assistance, capacity-building and international cooperation in
support of national efforts for the effective realization of the rights of
persons with albinism and to prevent violence;

(f) To raise awareness on the rights of persons with albinism and to com-
bat stereotypes, prejudices and harmful traditional practices and beliefs
that hinder their enjoyment of human rights and participation in society
on an equal basis with others;

(2) To promote awareness of their positive contributions and to inform
persons with albinism about their rights;

(h) To report to the Human Rights Council, starting from its thirty-first
session, and to the General Assembly.20

In this resolution, the UNHRC also made a request to the U.N. Secretary-
General and the U.N. High Commissioner for Human Rights “to provide the
Independent Expert with all the human, technical and financial resources neces-
sary for effective fulfilment of the mandate.”?! On June 26, 2014, the UNHRC
adopted a resolution welcoming “the observance by civil society of 13th June as
International Albinism Day.”?? In doing so, the UNHRC made a recommenda-
tion to the U.N. General Assembly to declare June 13 as International Albinism
Awareness Day and invite “all Member States, organizations of the United Na-
tions system and other international and regional organizations, as well as civil
society, including non-governmental organizations and individuals, to observe
International Albinism Awareness Day in an appropriate manner.”?3

On March 23, 2021, the UNHRC adopted a resolution extending “the mandate
of the Independent Expert on the enjoyment of human rights by persons with
albinism for a period of three years, on the same terms as provided by [its] res-
olution 28/6 of 26 March 2015.”2* The UNHRC noted that it was guided by the
Universal Declaration of Human Rights (“UDHR?”), as well as provisions of sev-
eral international human rights instruments, including the International Cove-
nant on Civil and Political Rights (“ICCPR”), International Covenant on Eco-
nomic, Social and Cultural Rights (“ICESCR”), Convention on the Rights of
Persons with Disabilities (“CRPD”), the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (“Torture Convention™),
the International Convention on the Elimination of All Forms of Racial Discrim-
ination, the Convention on the Elimination of All Forms of Discrimination

20 H.R.C. Res. 28/6, supra note 17 at 2-3.

2l Id. at 3.

22 Human Rights Counsel Res. 26/10, U.N. Doc. A/HRC/RES/26/10, at 2 (July
14, 2014).

B Id.

24 Human Rights Council Res. 46/12, U.N. Doc. A/HRC/RES/46/12, at 2 (Mar.
31, 2021).
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against Women (“CEDAW?), and the Convention on the Rights of the Child
(“CRC”).%

The UNHRC reaftirmed that “everyone has the right to life, liberty and secu-
rity of person and that no one shall be subjected to torture and other cruel, inhu-
man or degrading treatment or punishment” and noted that it was “[d]eeply con-
cerned that, in various parts of the world, persons with albinism continue to face
barriers to their participation as equal members of society and face violations
and abuse of their human rights, and conscious that greater and more urgent
attention is needed to address these challenges.”2® The UNHRC then called upon
all States to “effectively implement the 2030 Agenda for Sustainable Develop-
ment and its principle of leaving no one behind, and calling upon States to reach
the furthest behind first, including persons with albinism.”?’

The UNHRC also requested that the Independent Expert “integrate a gender
perspective throughout the work of the mandate and to pay specific attention to
the challenges and needs of women and girls in order to address the multiple and
aggravated forms of discrimination faced by women and girls with albinism.”?8
Finally, the UNHRC called upon all States to work in cooperation with the In-
dependent Expert in the performance of her mandate, as well as “give serious
consideration to responding favourably to her requests to visit their countries
and to consider implementing her recommendations, to provide her with all nec-
essary information relating to the mandate and to react promptly to her commu-
nications and urgent appeals in order to enable her to fulfil the mandate effec-
tively.”?°

The way different societies and communities view albinism has a significant
impact on persons with albinism and their human rights.3° However, “[t]hese
influences will vary from person to person and at different stages of life.””3! Pres-
ently, there is not an agreement on whether albinism should be identified as a
disability, which leads to struggles for persons with albinism in identifying
themselves as a group whose rights require specific protection.3? Nevertheless,
many people agree that albinism is a “unique condition,” which often results in
“separateness and isolation for [persons with albinism].”33 The attitudes of many
people towards persons with albinism are often similar to those “experienced by

5 Id atl.

% Id.

27 Id. at 2.

B Id.

®Id.

30 Information Bulletin—Social Aspects of Albinism, NAT’L ORG. FOR ALBINISM
AND HYPOPIGMENTATION (Mar. 7, 2024), https://albinism.org/information-bulletin-
social-aspects-of-albinism/ [hereinafter Information Bulletin].

3 Td.

32 1d.

3 1d.
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other disability and minority groups.”3* Throughout the world, societal attitudes
towards persons with albinism usually include “a lack of understanding, fear of
the unknown, and prejudice based on appearance.”3’

With respect to an individual, the Americans with Disabilities Act defines
disability as “a physical or mental impairment that substantially limits one or
more of the major life activities of such an individual; a record of such an im-
pairment; or being regarded as having such an impairment.”3¢ Given that albi-
nism involves “a visual impairment,” it has been suggested that albinism should
be considered a disability.3” In the United States, a person is considered legally
blind if “his or her vision cannot be corrected with glasses or contacts to better
than 20/20 in his or her better eye.”3® Based on this definition, some persons
with albinism “fit the legal category of visual impairment and some do not.”*
Nevertheless, even after taking into consideration the fact that persons with al-
binism suffer from varying degrees of visual acuity, the problems that they en-
counter are quite similar.*° For example, those who discriminate against persons
with albinism and murder them for their body parts do so based on their physical
characteristics and not on their visual acuity.*!

In many parts of eastern and southern Africa, persons with albinism, regard-
less of whether they are blind or have 20/20 vision, are considered “a valuable
commodity,” which, like “elephants and rhino,” are “hunted and killed for their
body parts, which can fetch thousands of dollars and are often trafficked across
borders.”#> The murder of persons with albinism is quite common in Tanzania,
Malawi and Mozambique and their body parts are sold for use in “witchcraft
rituals because of superstitions that they can bring riches, success, power or sex-
ual conquest.”* Since November 2014, at least 20 persons with albinism in Ma-
lawi have been killed, according to Amnesty International.** However, some
observers believe that the number may actually be much higher as many people
with albinism in Malawi have simply disappeared and no one has been able to
determine whether they are in hiding or dead.® Tt is reported that in Tanzania,

¥ 1d.

3 1d.

36 Id.

3 1d.

8 Id.

¥ 1d.

40 71d.

4 Robyn Dixon, In Parts of Africa, People with Albinism are Hunted for their
Body Parts, L.A. TIMES (June 15, 2017), https://www.latimes.com/world/africa/la-
fg-malawi-albinos-hunted-2017-story.html.

2 1d.

B 1d.

“Id.

s 1d.
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at least 75 persons with albinism have been murdered since 2000 for their body
parts.46

The threat against the human rights and lives of persons with albinism in east-
ern and southern Africa has become so great that the U.N.’s refugee agency, the
U.N. High Commissioner for Refugees (“UNHCR?”), has actually started relo-
cating the families of persons with albinism from Malawi to Canada and other
countries.*” According to Sebastian Herwig, the associate resettlement officer
for the UNHCR in Malawi, traditional beliefs about the body parts of persons
with albinism have instilled great fear in albino individuals who “are regularly
referred to as [a] money or cash machine.”43

When people meet persons with albinism, they initially notice their unique
appearance.** According to the National Organization for Albinism and Hy-
popigmentation (“NOAH”), “[t]he white hair and skin of oculocutaneous albi-
nism is a powerful factor from the moment of birth” and the new baby “will
often be much lighter in color than any family member.”>° The coloring of the
baby with albinism, particularly in Africa, “is a dramatic contrast to the family
and community.”>' Skin color is “a highly charged characteristic” in most of
today’s cultures, including those in Africa, and non-family members are likely
to make “unwanted and unkind comments about the appearance of a child,” es-
pecially if the child’s color is significantly different from that of most members
of the community in which he or she lives.>?

A child with albinism may also have to “squint, tilt his or her head, and hold
things close in order to see them.”3? In addition, children with albinism often
must use “glasses and optical aides to enhance their vision” and thus usually feel
isolated because they are different from the other children in their communi-
ties.>* The perception that children with albinism are different from other chil-
dren in their communities often imposes a burden on them “to act as much like
‘normal’ as possible.”>® That is, children with albinism “can feel a lot of

6 Id.

47 Id.; see also Lameck Masina, U.N. Resettles Albino Refugees Due to Threats in
Malawi, VOA NEWS (June 12, 2017), https://www.voanews.com/a/un-resettles-al-
bino-refugees-threats-malawi/3897282.html (noting that since June 2014, the U.N
High Commissioner for Refugees has been relocating albino refugees to North
America in order to protect them from the violation of their human rights, which
include “abductions and grave exhumations”).

8 1d.

4 Information Bulletin, supra note 30.

0 Jd.

St Td.

2 ]d.

53 1d.

4 1d.

55 1d.
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pressure, both from themselves and from other people, to minimize the differ-
ences albinism causes.”>¢ This constant struggle to be “normal” can produce a
lot of stress and may even force a person with albinism to “deny that he or she
has albinism, thereby losing touch with a very important aspect of one’s iden-
tity.”>7

Persons with albinism are often referred to as “albino.”*® Although some per-
sons with albinism embrace the word “albino” as an integral part of their iden-
tity, others feel that it is used in hurtful and dehumanizing ways and thus, prefer
not to be designated as such.’® Some argue that referring to people in terms of a
condition is not appropriate and that “persons with albinism” or “people with
albinism” is more appropriate because these expressions “put the person first
and the condition second.”®® Throughout the world, people use language to de-
humanize others through “name-calling and teasing.”®! For example, in school,
children use “racist and dehumanizing” language to describe certain categories
of students, including learners with disabilities, girl students, and members of
minority ethnic groups.®?

School learners with albinism are particularly prone to dehumanization by
other children, teachers, and administrators. For example, a study of the chal-
lenges faced by persons with albinism in Lilongwe District, Malawi, revealed
that “teachers, school administrators, and educational supervisors also have a
limited understanding of the learning needs of students with albinism.”% With-
out such understanding, teachers and school administrators are not able to pro-
vide learners with albinism the unique instructional materials that they need to
succeed in school.®* For example, many students with albinism are usually

56 Id.

57 1d.

8 1d.

9 1d.

60 Id.

ot Id.

62 See Addressing Racist and Dehumanising Language, FACING HIST. &
OURSELVES (U.K.) (Sept. 13, 2021), https://www.facinghistory.org/en-gb/resource-
library/addressing-racist-dehumanising-language; see also Adam Strom, Dehuman-
ization and Indifference: Responding to Anti-Immigrant Narratives in Schools, AM.
FED’N OF TCHRS.: SHARE MY LESSON (June 25, 2019), https://sharemylesson.com
/blog/dehumanization-and-indifference-responding-anti-immigrant-narratives-
schools (narrating the dehumanization of learners in U.S. schools).

6 Thandiwe Tambala-Kaliati, et al., Living with Albinism in an African Commu-
nity: Exploring the Challenges of Persons with Albinism in Lilongwe District, Ma-
lawi, HELIYON 1, 2 (2021).

% Afr. Comm. of Experts on the Rts. and Welfare of the Child, Report of the
African Committee of Experts on the Rights and Welfare of the Child (ACERWC)—
Working Group on Children with Disabilities in Africa—On the Fact-Finding Mis-
sion on the Situation of Children with Albinism in the Republic of Malawi and Status
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visually impaired and may need “optical aids, special textbooks, modified tests,
and other learning materials with enlarged prints” that enhance learning.%

In a study of the Tete Province of Mozambique, Human Rights Watch found
that children living with albinism are “widely discriminated against, stigmatized,
and often rejected at school, in the community, and, at times, by their own fam-
ilies.”% In school, these children struggle to overcome many barriers, including
general “insecurity, bullying, and lack of reasonable adjustments in the class-
room, which violates their right to education.”®” As a consequence, many learn-
ers with albinism are likely to perform poorly in school, drop out before they
complete their education, or not register for school at all.®® According to a study
published in U.N. News, children with albinism in Malawi fear going to school
because doing so puts them in grave danger.%

Even on their way to school, learners with albinism in Malawi may be ab-
ducted or killed for their body parts, which many Malawians erroneously believe
“possess magical powers.””? As reported by the Voice of America (“VOA”),
since 2014, over 120 persons with albinism have been killed or have faced hu-
man rights violations in Malawi based on the “false beliefs that potions made
from their body parts bring good luck and wealth.”’! In fact, many parents of
children with albinism in Malawi are afraid to send their children to school and,
because of this, fewer such children currently access education in the country.”

of Implementation of ACERWC'’s Decision on Communication No. 004/COM/001
/2014 Submitted by the IHRDA Against the Republic of Malawi, para. 38 (Aug. 29—
31, 2022) [hereinafter ACERWC] (noting that the ACERWC delegation was
“strongly concerned that the lack of reasonable accommodation in classrooms [in
Malawi] including the lack of adequate teaching and learning materials for learners
with albinism in resource centres that have boarding facilities for students with albi-
nism are among the barriers that are hindering [children with albinism] from fully
enjoying their right to education”).

65 Tambala-Kaliati, supra note 63, at 2.

8 Mozambique: Education Barriers for Children with Albinism, HUM. RTS.
WATCH (June 13, 2019), https://www.hrw.org/news/2019/06/13/mozambique-edu-
cation-barriers-children-albinism.

7 Id.

% ACERWC, supra note 64 (noting that “the barriers and challenges faced by
[children with albinism] in accessing their right to education [in Malawi] worsen
their school experiences and educational performance, which is likely to lead them
to school dropouts™).

9 U.N. News, Making Education Safe for Children with Albinism in Malawi,
AFR. RENEWAL (June 1, 2020), https://www.un.org/africarenewal/news/coronavirus
/making-education-safe-children-albinism-malawi.

0 7a.
7l Masina, supra note 47.
2 1d.
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In addition to the fear of being kidnapped while on their way to school, learn-
ers with albinism in Malawi must live with the fact that most of their schools
usually do not have or provide instructional facilities that are geared towards
meeting their needs.” For example, a study of Malawi by Pat Lund and Paul
Lynch at the University of Birmingham determined that despite the country’s
large population of people with albinism, including a significant number of chil-
dren, Malawi is failing to meet the educational needs of this important popula-
tion.”* This is because Malawi has yet to provide schools that can deal ade-
quately with albinism-related problems, which include “eye problems that often
go unrecognized, but cause reading and writing difficulties in the classroom,
making mobility, seeing the chalkboard, reading and writing difficult and limit-
ing participation in outdoor sporting and leisure activities.””>

It is not only schools that require accurate information on albinism; parents,
members of the community, and government officials at all levels, also need to
be informed about what albinism is and the challenges that people with albinism
face on a daily basis. Governments should make an effort to educate citizens on
the human rights and fundamental freedoms of persons with albinism, including
bringing to justice those who kill or carry out attacks on this group of people.
Traditional and customary practices that harm persons with albinism should be
abolished and all laws, including the national constitution, statutory, and cus-
tomary laws, should be brought into conformity with provisions of international
and regional human rights instruments.

To more effectively understand and appreciate the rights and fundamental
freedoms of persons with albinism, it is necessary to examine the “international
human rights standards pertaining to the human rights violations faced by per-
sons with albinism and the correlating obligations of States.”’¢ In the section
that follows, this article will examine various reports of the Independent Expert
on the enjoyment of human rights by persons with Albinism in an effort to pro-
vide more insight into the relationship between international and regional human
rights instruments and the rights of persons with albinism.

3 ACERWC, supra note 64, at 16 (noting that schools in rural Malawi are poorly
constructed and that “some classrooms do not have roofs, which is highly exposing
[children with albinism] to the sun, and as a result, to a high risk of developing skin
cancer”).

74 Pat Lund & Paul Lynch, Barriers to Access: Why Some Children with Albinism
in Malawi Are not Attending School, UNIVERSITY OF BIRMINGHAM (Mar. 8, 2024),
https://www.birmingham.ac.uk/research/victar/research/barriers-to-access.

5 1d.

76 Tkponwosa Ero (Independent Expert on the enjoyment of human rights by per-
sons with albinism), Applicable International Human Rights Standards and Related
Obligations Addressing the Issues Faced by Persons with Albinism, UN. Doc. A/72
/131, at 2 (July 14, 2017).
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II. APPLICABLE INTERNATIONAL HUMAN RIGHTS STANDARDS AND THE RIGHTS
OF PERSONS WITH ALBINISM

A. Introduction

In her 2017 report to the U.N. Secretary General for further transmission to
the U.N. General Assembly, Ms. Ikponwosa Ero, the Independent Expert on the
enjoyment of human rights by persons with albinism (“Independent Expert”),
shared her vision for her mandate and noted that it included identifying the “ap-
plicable human rights legal framework and the key international human rights
instruments that could both comprehensively and effectively address the human
rights-related issues faced by persons with albinism in a sustainable way.””” The
Independent Expert identified “relevant international human rights treaties of
general and specific application”—these are instruments that address human
rights issues that are faced by or affect persons with albinism.”® The Independent
Expert then identified various obligations that have been imposed on states by
several international human rights instruments to ensure that persons with albi-
nism fully enjoy their human rights.”

She began her report by explaining that albinism can be found throughout
many countries around the world but that its impact “on human rights and its
perception by others, including its effect on social inclusion, vary by region.”8°
Albinism, noted the Independent Expert, is “non-contagious, genetically inher-
ited and affects people regardless of race, ethnicity or gender” and “results from
a significant deficit in the production of melanin and is characterized by the par-
tial or complete absence of pigment in any or all of the skin, hair and eyes.”®!
Generally, persons with albinism usually appear significantly “pale in compari-
son with members of their family” and those in the communities that they live.82
In sub-Saharan Africa, the frequency of albinism “ranges from 1 in 5,000 to 1 in
15,000, with prevalence rates of 1 in 1,000 for selected populations.”??

Although there are many types of albinism, the most well-known one is “oc-
ulocutaneous albinism, which affects the skin, hair and eyes.”$* Among persons
with albinism, the lack of melanin in the eyes “results in high sensitivity to bright
light and significant visual impairment,” which cannot be completely eliminated
or corrected.®> The U.N. Independent Expert explained that “[a]ll violations of

7 Id. at 3.
s Id.
" Id.
80 Id.
81 Id.
82 1d.
8 Id.
84 Id.
85 Id.
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civil and political rights relating to albinism reported to date have been linked to
its oculocutaneous form, which is also the most visible type of albinism.””86

In the sub-section that follows, this article will examine international human
rights standards of general and specific application and other sources of interna-
tional law which have an impact on the rights of persons with albinism.

B. International Human Rights Law and the Rights of Persons with Albinism

International human rights law grants persons with albinism the same funda-
mental rights as all other groups of people.8” For example, Article 2 of the Uni-
versal Declaration of Human Rights (“UDHR”) states as follows: “Everyone is
entitled to all the rights and freedoms set forth in this Declaration, without dis-
tinction of any kind, such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.”$® Simi-
larly, other international human rights instruments, which include the Interna-
tional Covenant on Civil and Political Rights (“ICCPR”), and the International
Covenant on Economic, Social and Cultural Rights (“ICESCR”), “recognize hu-
man rights of general applicability to all people, including persons with albi-
nism.”8? The rights recognized by these international human rights instruments
include “the rights to life, physical integrity, liberty, security, equality and non-
discrimination, the highest attainable standard of physical and mental health and
an adequate standard of living.”%°

Sources of international human rights law also include “internationally rec-
ognized standards providing protection to specific groups through the Conven-
tion on the Elimination of All Forms of Discrimination against Women, the Con-
vention on the Rights of the Child, the International Convention on the
Elimination of all Forms of Racial Discrimination and the Convention on the
Rights of Persons with Disabilities [“CRPD”].”°! The CRPD is critical for the
rights of persons with albinism “in particular because of the duty set out therein
to provide reasonable accommodation.”%? Other international human rights in-
struments may also “be invoked to ensure the full enjoyment of human rights by
persons with albinism” and these include the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment and the Protocol
to Prevent, Suppress and Punish Trafficking in Persons, the U.N. Convention

8 Id.

8 Id. at 4.

8 G.A. Res. 217 (IIT) A, Universal Declaration of Human Rights, at art. 2 (Dec.
10, 1948).

8 Ero, supra note 76, at 3.

0 Id.

o Id.

%2 Id.; see also U.N. Convention on the Rights of Persons with Disabilities art. 5,
Dec. 13, 2006, 2515 U.N.T.S. 3 [hereinafter CRPD].
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against Transnational Organized Crime and the Protocols Thereto, and the Con-
vention relating to the Status of Refugees.??

Two core principles of international law that relate to or affect the rights of
persons with albinism are equality and non-discrimination. These rights are enu-
merated in all international and regional human rights instruments and these are
“enforced on the basis of a non-exhaustive list of status or grounds set-out in
every international and regional human rights instrument.”%* The Independent
Expert notes that persons with albinism “are a constituency of persons with dis-
abilities” and the reports that she received “indicate that access to this protection
framework is often granted to [persons with albinism] on the basis of their visual
impairment alone.”% However, research has revealed that persons with albinism
are often discriminated against based on their “unusual appearance, in particular
their colouring.”® In other words, persons with albinism usually “encounter
multiple and intersecting discrimination,” which is a situation in which an indi-
vidual “can experience discrimination on two or more grounds, in the sense that
discrimination is compounded or aggravated.”®” On the other hand, “[i]ntersect-
ing discrimination refers to a situation where several grounds for discrimination
operate and interact with one another at the same time in such a way that they
are inseparable.”® The CRPD “recognizes multiple and aggravated forms of
discrimination” and “does so substantively for women and children with disa-
bilities.”% The Independent Expert has concluded that “an approach based ex-
clusively on the disability framework would fail to encompass the complexity
of intersecting discrimination faced by persons with albinism based on col-
our.” 1% However, if the CRPD and the International Convention on the Elimi-
nation of All Forms of Racial Discrimination are combined, they can provide a
“more comprehensive protection and promotion of the human rights of persons
with albinism.”10!

The Independent Expert also noted that in the past, human rights law has re-
lied on “various conventions to provide the most adequate protection” for people
whose rights have been violated. %2 This is due to “an increasing recognition of
multiple and intersecting violations that may affect a person or group.”!% For

% Ero, supra note 76, at 4.
9 Id.
9 Id.
% Jd.

97 Id.
% Id.
9 Id. at5.
100 Id
101 Id
102 Id
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example, this approach has been recognized and stressed by the Committee on
the Rights of Persons with Disabilities (“CRPD Committee”) in the context of
persons with albinism.!% In its concluding observations on Uganda’s initial re-
port on the CRPD, the CRPD Committee commented on the convention’s Arti-
cle 5 (equality and non-discrimination). %> The CRPD Committee indicated that
it was “concerned about persisting discrimination against persons with disabili-
ties, including in particular persons with albinism” and that it was also concerned
about Uganda’s “insufficient legal remedies to protect [persons with disabilities,
including those with albinism],” as well as “the non-recognition of reasonable
accommodation in the legislation of [Uganda].” 106

Approaches, which recognize and emphasize “multiple and intersecting vio-
lations,” noted the Independent Expert, “have been used in human rights law to
better map out violations faced, to grasp the depth of the consequences and to
design practical and useful interventions.”!%” They can prove very useful for an-
alyzing, understanding and appreciating the rights of a group, such as persons
with albinism, “who in several countries had little or no practical protection until
the past decade.”!%® In addition, noted the Independent Expert, “the notion of
multiple and intersecting discrimination affecting persons with albinism is
firmly rooted in international human rights jurisprudence” and many interna-
tional treaty bodies have “applied non-discrimination provisions of [interna-
tional] human rights treaties to the situation of persons with albinism.”!%°

For example, the Committee on the Rights of the Child (“CRC Committee™)
in its concluding observations on the second periodic report of Cote d’Ivoire,
addressed the issue of “non-discrimination.”!'® The CRC Committee then noted
that it was “deeply concerned about persistent de facto discrimination, inter alia,
against girls, children living in rural areas and children living in poverty, partic-
ularly with regard to literacy, access to education, vocational training, health
care and sanitation, as well as development measures” and that “girls, children
with disabilities and children with albinism are subject to multiple forms of dis-
crimination.”!!'! The CRC Committee then specifically addressed children with

104 Comm. on the Rts. of Pers. with Disabilities, Concluding Observations on the
Initial Report of Uganda, UN. Doc. CRPD/C/UGA/CO/1, para. 8 (May 12, 2016).

105 CRPD, supra note 92, at art. 5; see also Ero, supra note 76, at 5.
106 CRPD, supra note 92, at art. 8.

197 Ero, supra note 76, at 5.

108 Id

109 Id

119 Comm. on the Rts. of the Child, Concluding Observations on the Second Pe-
riodic Report of Cote d’Ivoire, UN. Doc. CRC/C/CIV/CO/2, para. 19 (July 12,
2019).

111 Id
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albinism.!'!? The CRC Committee indicated that it was seriously concerned that
children with albinism are and continue to be “victims of ritual killings, abduc-
tions, abandonment and stigmatization, that the policy aimed at protecting the
rights of children with albinism is inadequately implemented and that the viola-
tions against child victims are not identified as such for the purpose of data col-
lection and further interventions.”!!3

In addition, the Human Rights Committee (“HRC”), in its concluding obser-
vations on Ghana’s initial reports,'!# specifically addressed the issue of discrim-
ination against vulnerable groups, including persons with albinism.!!'5 The HRC
highlighted its concern over the “stigmatization of and discrimination against
persons with albinism.”!'® The HRC then recommended that all States Parties to
the International Covenant on Civil and Political Rights (“ICCPR”) should con-
tinue their efforts to ensure that “persons with albinism are protected against
discrimination and find lasting solutions that will give [persons with albinism]
access, without discrimination, to health care, social services, employment and
education.”!'” The Committee on the Elimination of Discrimination against
Women (“CEDAW Committee™) has also addressed the discrimination, social
exclusion, and stigmatization faced by persons with albinism, particularly
women. '3

In its concluding observations on the combined fifth and sixth periodic reports
of Burundi,'!® the CEDAW Committee noted that “[w]omen who are older, be-
longing to the Batwa,!? internally displaced, refugees, with albinism or/and
with disabilities are at an increased risk of violence committed with impunity in
the absence of specific measures of protection.”'?! The CEDAW Committee

112 Jd. para. 35.
113 Id

114 Hum. Rts. Comm., Concluding Observations on the Initial Reports of Ghana,
U.N. Doc. CCPR/C/GHA/CO/1 (Aug. 9, 2016).

15 Jd. para. 13-14.

116 Id

117 Id

118 Comm. on the Elimination of Discrimination against Women, Concluding Ob-
servations on the Combined Fifth and Sixth Periodic Reports of Burundi, U.N. Doc.
CEDAW/C/BDI/CO/5-6 (Nov. 25, 2016) [hereinafter CEDAW].

119 Id

120 The Batwa are “nomadic hunter-gatherers who once roamed widely across
the forest areas stretching across must of what is now Uganda, Rwanda, Burundi,
and the Democratic Republic of Congo.” See Jason Burke, At Home with the
Batwa People of Uganda—a Photo Essay, THE GUARDIAN (May 24, 2021),
https://www.theguardian.com/world/2021/may/24/at-home-with-the-batwa-people-
of-uganda-a-photo-essay.

12l CEDAW, supra note 118, para. 24.
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also reported that in Burundi, the Batwa in general, and girls with albinism in
particular, are among groups that face extremely limited access to education due
to discrimination and the inability of these groups to pay the necessary fees.!??
The CEDAW Committee raised concerns about various disadvantaged groups
of women and faulted Burundi for not having a strategic plan to specifically
address the needs and rights of disadvantaged groups of women, who include
Batwa women and women with albinism.!?> The CEDAW Committee then rec-
ommended that Burundi “[e]nact a comprehensive law on the social protection
of persons with disabilities, the Batwa and persons with albinism and establish
a mechanism to monitor its enforcement, ensuring that the perpetrators of dis-
crimination and gender-based violence against them are adequately punished
and victims adequately compensated.”!?* In addition, Burundi was also in-
structed to “[cJarry out a census to establish the number of persons with disabil-
ities, Batwa and persons with albinism in the State [P]arty, disaggregated by sex,
age and region.” !

Recently, the Committee on the Rights of Persons with Disabilities (“CRPD
Committee”) commented on Zambia’s report pursuant to the CRPD.!26 Alt-
hough the CRPD Committee commended Zambia on its disability legislation, it
nevertheless raised questions about the continued violation of the rights of per-
sons with albinism.!?” For example, the CRPD Committee questioned Zambia
about what measures the government was putting in place to confront the murder
of persons with albinism for their body parts.!?® The Committee noted that since
2014, there were 11 killings of persons with albinism and wondered what
measures the State Party (i.e., Zambia) had put in place to “combat stigma, harm-
ful practices, bullying and hate crimes against persons with albinism.”12°

In response, Zambia’s delegation revealed that the country did not have any
specific legislation protecting persons with albinism but that the Penal Code
“clearly protected persons with albinism.”!3? The Zambia delegation reported
that in the country’s 10 provinces, certain offices provided various services to
persons with disabilities and worked cooperatively with the police to ensure “all

122 Id. para. 34

123 Id. para. 46.

124 Id. para. 46.

125 Id. para. 47.

126 Comm. on the Rts. of Persons with Disabilities, Experts of the Committee on
the Rights of Persons with Disabilities Commend Zambia on Disability Legisla-
tion, Raise Questions on Persons with Albinism and Land Bursaries for Persons
with Disabilities (Mar. 7, 2024), https://www.ungeneva.org/en/news-media/meet-
ing-summary/2024/03/experts-committee-rights-persons-disabilities-commend-
zambia.
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killings related to persons with albinism were reported, and that all people who
were living with albinism were protected.”!3! In addition to providing persons
with albinism free sunscreen, the Government of Zambia established safehouses
“for victims of albinism related violence to ensure a recovery plan and their pro-
tection.”!32 The Zambia delegation also noted that the recovery plan for victims
of crimes committed against persons with albinism includes “a bimonthly cash
transfer, as well as community integration.”!33

A member of the CRPD Committee asked the Zambia delegation when the
State Party planned to adhere to the African Union Plan of Action to End Attacks
and other Human Rights Violations Targeting Persons with Albinism in Africa
(“Plan of Action 2021-2031") and respond more effectively to various attacks
on persons with albinism.'3* In response, the Zambia delegation stated that a
representative of the government was assigned to work with the Zambian Police
Service “to ensure that harmful practices which affected persons living with al-
binism were combatted and all perpetrators were prosecuted.”!33 In addition, the
CRPD Committee stated that the government was working to “remove myths
and stereotypes around persons with albinism.”!36

The Independent Expert stated that the right to life and physical integrity of
persons with albinism “is systematically violated in the context of attacks, kill-
ings, mutilations and abandonment.”!37 She also explained that the right to life
is recognized in and guaranteed by several international human rights instru-
ments, including the UDHR and the ICCPR. 138 The right to life is non-derogable
and is critical for the enjoyment of all other human rights guaranteed by these
international and regional human rights instruments. '3 Protection of the right to
life of persons with albinism who live in countries where they are attacked and
murdered for their body parts must be a policy priority that should be addressed
by all States Parties. 140

The International Expert noted that the failure of governments to fight “the
impunity of attacks against persons with albinism is a major issue that has been
raised by various [treaty-based] committees [of experts].”!4! These committees
stated that all States Parties have the obligation to duly “investigate and prose-
cute all cases of attacks and to ensure the adequacy of the national legislative

131 Id
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137 Ero, supra note 76, para. 30.
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framework and criminal sanctions.”42 The Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment argued that “impu-
nity continues to be the principal cause of the perpetuation and encouragement
of human rights violations and, in particular, torture.”!*3 In its concluding ob-
servations on the combined seventh and eighth periodic reports of the United
Republic of Tanzania, the CEDAW Committee commended the government of
Tanzania for taking “various measures, including the adoption of legislation, to
accelerate the elimination of harmful practices and gender stereotypes that dis-
criminate against women.” 144

However, the CEDAW Committee expressed its deep concern about “[t]he
high prevalence of harmful practices,” which included “the practice of prescrib-
ing sex with girls or women with albinism as a cure for HIV, ritual killings and
attacks on persons with albinism, including women and girls, the use of their
body parts for purposes of witchcraft, and the stigma and social exclusion suf-
fered by mothers of children with albinism.”!4> The CEDAW Committee then
recommended and urged the State Party to “reinforce its measures to protect
women and girls with albinism from all forms of violence and address the dis-
crimination, stigmatization and social exclusion faced by them.”!46 The Com-
mittee also called upon the State Party “to effectively investigate, prosecute and
punish those responsible for such crimes, expand its awareness-raising efforts to
combat superstitious beliefs that are detrimental to the well-being of women and
girls with albinism and ensure that those women and girls have access, without
discrimination or fear, to education, employment, health care, and other basic
services.” 147

The Independent Expert also noted that under international human rights law,
“every person is entitled to freedom from fear and freedom from want and to
equality and non-discrimination.” 43 Most importantly, she noted, that the right
to life, and the right to be protected from torture, “may not be derogated from
under any circumstance.”!'*? Given the principle of the interdependence and in-
divisibility of human rights, “the right to life serves as an enabling and protection

142 Id

43 Nigel Rodley (Special Rapporteur of the Comm. of Hum. Rts.), Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, UN. Doc. A/54/426
(Oct. 1, 1999), para. 48.

144 Comm. on the Elimination of Discrimination against Women, Concluding Ob-
servations on the Combined Seventh and Eighth Periodic Reports of the United Re-
public of Tanzania, UN. Doc. CEDAW/C/TZA/CO/7-8 (Mar. 9, 2016), para. 18.
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right necessary for the enjoyment of all other human rights.”!3° Thus, States Par-
ties must ensure that all their citizens, including those with albinism, are able to
enjoy their human rights, including especially “minimum essential levels of eco-
nomic and social rights.” 15!

At the culmination of the report, the Independent Expert made the following
conclusions and recommendations. First, the recognition, protection, and pro-
motion of all the human rights of persons with albinism are deeply rooted and
entrenched in international human rights law through important treaties that
“give rise to State obligations to respect, protect and fulfil all human rights, as
well as positive duties to facilitate the enjoyment of these rights.”!3? The roots
for the protection of the rights of persons with albinism, noted the Independent
Expert, are “further reinforced by interpretive jurisprudence and continuous
guidance issued by international human rights bodies, notably by treaty bodies
and regional mechanisms as they continue to address and advocate the enjoy-
ment of human rights by persons with albinism.”!53

Second, there is a need “to close the implementation gap that subsists and
through which egregious human rights violations against persons with albinism
have sprouted and thrive, including acts committed against their rights to life
and security of person and the failure to provide adequate health care in the face
of correlating high fatalities.” 34 To carry out this obligation, States Parties must
adopt a human rights approach, which recognizes “the intersecting character of
applicable rights and the correlating need to induct multisectoral stakeholders in
the process to guarantee both broad issue integration and specific programming
to bring the furthest behind into the fold.” !5

Third, in order to enhance the building and sustaining of a partnership “for
the implementation of action plans and recommendations made by treaty bod-
ies,” the Independent Expert recommended that governments of States Parties:

(a) Adopt and implement the regional action plan as endorsed by the
African Commission on Human and Peoples’ Rights to ensure the effec-
tive protection and promotion of the rights of persons with albinism and
members of their families;

(b) Address as a priority the impunity that prevails with regard to the
issue, including through amendments to their legal frameworks, prompt
and thorough investigations, prosecution and sentencing;

(c) Adopt a regional approach against impunity, taking into account the
trans-border nature of elements of attacks against persons with albinism;

150 Jd. para. 71.
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(d) Ensure reasonable accommodation measures and the full enjoyment
by persons with albinism of their rights to the highest standards of phys-
ical and mental health, education, adequate housing and decent work;

(e) Combat the stigmatization of and discrimination against persons with
albinism through a wide range of methods, including the promotion of
positive information and role models and continued awareness-raising
campaigns;

(f) Ensure the full and meaningful participation of persons with albinism
in the elaboration and implementation of all measures concerning them,
in particular national plans and legislation. !5

The Independent Expert made clear to African governments that it is within
their purview to take measures to eliminate violence against persons with albi-
nism and ensure that their rights are recognized, respected and protected.'>” Spe-
cifically, the Independent Expert instructed African states to make use of rec-
ommendations made by the African Commission on Human and Peoples’ Rights
to develop and implement national measures to protect and promote the rights
of persons with albinism, as well as members of their families.!*® In doing so,
States were advised to approach the issue from a regional perspective in order
to take into account the transborder nature of the various activities associated
with the violation of the rights of persons with albinism.!>°

The Independent Expert also made recommendations to civil society and na-
tional human rights institutions in Africa.!®0 She advised them to “(a) Continue
monitoring the implementation of the rights of persons with albinism and report
regularly to international mechanisms such as treaty bodies or the Universal Pe-
riodic Review [and] (b) Take an active role in the implementation and promotion
of action plans on the rights of persons with albinism and the inclusion of rele-
vant action in existing programmes and strategies.” 16!

The International Expert reminded civil society and human rights organiza-
tions in Africa of their duties to serve as watchdogs of their national govern-
ments to ensure that they are meeting their obligations under international and
regional human rights law to safeguard the rights of persons with albinism. 2 In
guarding the government and ensuring that it is not neglecting any of its obliga-
tions under, for example, the I[CRPD, the ICCPR, and the CEDAW, civil society

156 Id. para. 102.

157 Ero, supra note 76, para. 91 (noting that States have “clear obligations under
international law to address the human rights violations against persons with albi-
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and human rights institutions are advised to work closely with and report their
findings to international human rights mechanisms, such as the treaty bodies and
the Universal Periodic Review.!63

Finally, the International Expert addressed the international community re-
garding its role in the promotion and protection of the human rights of persons
with albinism in Africa.!%* Specifically, the Independent Expert advised the in-
ternational community to:

(a) Continue to address and to prioritize questions relating to the imple-
mentation of the human rights of persons with albinism, in particular given
the seriousness of the violations;

(b) Examine and clarify the international legal standards applicable to traf-
ficking in body parts;

(c) Ensure that, in particular in regions affected by attacks, action for the

enjoyment of the rights of persons with albinism [is] incorporated into ex-

isting projects and programmes and that specific programmes are designed
and given priority. !

Because the trade of body parts of persons with albinism has become trans-
national in nature, it is important that the international community, including
multilateral organizations, such as the U.N. and the African Union, establish
uniform standards to govern trafficking in human body parts. Such standards
should make specific reference to the body parts of persons with albinism.

Although international human rights law has an important role to play in the
promotion and protection of the rights of persons with albinism, prosecuting and
bringing to justice those individuals who violate the rights of persons with albi-
nism is the purview of courts in the African countries.!%® These courts are im-
portant, not just to enforce laws against the violation of the rights of persons
with albinism, including killing them for their body parts, but also in ensuring
that national laws reflect provisions of international and regional human rights
instruments, particularly with respect to the human rights and fundamental free-
doms of persons with albinism. In the section that follows, this article will ex-
amine case law from a few jurisdictions and discuss how courts are contributing
to Africa’s emerging jurisprudence on the rights of persons with albinism.
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III. AFRICA’S EMERGING JURISPRUDENCE ON THE RIGHTS OF PERSONS WITH
ALBINISM

A. Introduction

Attacks against persons with albinism remain a major human rights concern,
particularly in Africa. For example, between 2000 and 2013, the Office of the
U.N. High Commissioner for Human Rights received information about more
than “200 cases of ritual attacks against persons with albinism in 15 coun-
tries.”!%7 In her report to the Human Rights Council on the right to access to
justice for persons with albinism, the Independent Expert commended the legis-
lative efforts made by several African countries to criminalize various behaviors
associated with the violation of the human rights of persons with albinism.!63
For example, in analyzing the replies of Malawi to the list of issues raised in
relation to Malawi’s combined initial and second reports, the Committee on the
Rights of Persons with Disabilities (“CRPD Committee’) noted that the govern-
ment had taken some legislative measures to deal with the violation of the rights
of persons with albinism.!6?

Specifically, the Malawi delegation stated that “[t]o protect persons with dis-
abilities, in particular persons with albinism, from different forms of violence,
including ritual killings of their body parts,” the government had adopted “some
legislative measures.”!7% The legislature amended the Anatomy Act (Cap 34: 03)
in 2016 in order to “broaden the offences of removal and unauthorised posses-
sion of human tissue and enhance the penalties for offences under the Act.”!7!
In June 2016, Private Members Bill No. 2 (2016) was enacted by the Parliament
of Malawi in order to amend “Section 16 of the Anatomy Act [prohibiting the
sale or buying of a dead body or tissue extracted from such body], which previ-
ously provided a penalty of a fine of fifteen thousand Kwacha and imprisonment
for ten years, by enhancing the punishment to a maximum of life

167 Rep. of the Off. of the U.N. High Comm’r for Hum, Rts., Persons with Albi-
nism, UN. Doc. A/HRC/24/57 (Sept. 12, 2013), para. 22 [hereinafter Persons with
albinism].

168 Hum. Rts. Council (Report of the Independent Expert on the Enjoyment of
Human Rights by Persons with Albinism), Right to Access to Justice for Persons
with Albinism, UN. Doc. A/HRC/40/62 (Jan. 15, 2019), para. 64 (noting measures
by African countries to criminalize crimes against persons with albinism).

169 Comm. on the Rts. of Pers. with Disabilities, Replies of Malawi to the List of
Issues in Relation to its Combined Initial and Second Reports, U.N. Doc. CRPD/C
/MWI/RQ/1-2 (Apr. 28, 2023), para. 25.

170 [d

' Id.; see also Anatomy Act (2017) Cap. 34 § 18 (Malawi).
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imprisonment.”!72 The bill also amended Section 18 of the Anatomy Act, which
deals with, inter alia, “possession of a body of a deceased person or human tis-
sue” and enhanced the penalty from a “fine of five thousand Kwacha and to
imprisonment for a period of three years, to life imprisonment without the option
of a fine.”!” In addition, the country also launched a Handbook for Investiga-
tors, Prosecutors and Magistrates concerning offenses against persons with albi-
nism (“Handbook™).!”* The Handbook was designed to help strengthen the gov-
ernment’s response to crimes committed against persons with albinism.!7>

However, despite the strengthened legislation against “murder and causing
grievous bodily harm,” the Independent Expert on the enjoyment of human
rights by persons with albinism, in her report on the right to access to justice for
persons with albinism, raised concerns “that weak enforcement of such laws
have led to limited progress on the ground.”!”¢ In addition, the Independent Ex-
pert noted dissatisfaction with the sentences that are being handed down by do-
mestic courts in Malawi against individuals convicted of attacking and/or killing
persons with albinism.!”” Malawi’s report also revealed that “a lack of guidelines
and standardization of sentencing principles has led to general mistrust in the
judicial system.”!78 The report also showed that “the charges brought and pen-
alties imposed often have not matched the gravity of the crimes, creating a cli-
mate of impunity as well as deep fear.”17°

Nevertheless, Malawi appears to be making significant progress as evidenced
by significantly improved conviction rates—of the 45 cases that have been pros-
ecuted, 38 of them have resulted in convictions. '3 In addition, judges have been
handing down relatively harsher sentences in cases that involve crimes against
persons with albinism. '8! While there are many issues, such as “an overall back-
log of cases, investigation and evidentiary delays as well as limited resources,
including lack of resources to undertake forensic assessments,” many of the
countries with large populations of persons with albinism, such as Malawi, Tan-
zania, and South Africa, are making progress in their efforts to eliminate vio-
lence against persons with albinism and prosecute those who commit crimes

172 MINISTRY OF JUST. AND CONST. AFFS. (Malawi), HANDBOOK FOR
INVESTIGATORS, PROSECUTORS AND MAGISTRATES CONCERNING OFFENCES
AGAINST PERSONS WITH ALBINISM para. 1.25 (2016).

173 ]d

174 Comm. on the Rts. of Pers. with Disabilities, supra note 169 para. 25; see also
MINISTRY OF JUST. AND CONST. AFFS., supra note 172 para. 1.25.

175 Comm. on the Rts. of Pers. with Disabilities, supra note 169 para. 25; see also
MINISTRY OF JUST. AND CONST. AFFS., supra note 172 para. 1.25.

176 Right to Access to Justice for Persons with Albinism, supra note 168 para. 65.

177 Id

178 Id

179 Id

180 Id. para. 66.

181 Id. para. 65.
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against this vulnerable group of people.!8? Below, this article will examine the
contributions of courts in these countries to the emerging jurisprudence on the
rights of persons with albinism.

B. Republic v. Kenneth Moses and 10 Others (High Court of Malawi)

In R v Moses and 10 Others, Kenneth Moses and 10 other persons were
“jointly and severally charged with the offence of murder, contrary to Section
209 of the Penal Code (Cap 7:01 of the Laws of Malawi).”!83 According to the
particulars of the case before the High Court of Malawi, Zomba Registry, the
prosecutor alleged that the 11 defendants, on or about May 24, 2016, “caused
the death of Fletcher Masina . . . at Zintambira Village in Ntcheu district.” 184
Masina, the deceased, was a person with albinism. 35 Writing for the High Court
of Malawi, Zomba Registry, Kapindu J began his analysis of the case by indi-
cating that the first and fourth accused persons pled guilty and were convicted
“on their own respective pleas of guilt.” 186

Justice Kapindu explained that the Court was informed that towards the end
0f2020,'87 the 4th accused person, Mr. Herbert Maloni, was found dead outside
the Ntcheu Prison and suggested that the circumstances surrounding Mr. Ma-
loni’s death should be thoroughly investigated by the appropriate authorities in
order to definitively and legally establish “the cause and circumstances of the
death of the 4th accused person.”'®8 Justice Kapindu referred to Section 6 of
Malawi’s Inquests Act which makes mandatory an official inquest into the death
of “any prisoner, or any person in custody, or any patient in a mental hospital.”!3?
Justice Kapindu then concluded that because Maloni had died, the case against
him was “permanently abated by reason of such death.”!% Justice Kapindu then
noted that of the two defendants who pleaded guilty, only the first accused, Ken-
neth Moses, was awaiting sentencing.!?!

The nine remaining defendants, Justice Kapindu explained, pleaded not guilty
to the charge of murder and hence the matter against them could proceed to “full

182 Id. para. 67.

183 R v. Moses, MWHC 366 (High Ct. of Malawi 2021).

184 Id. para. 2.

185 Jd. Ntcheu District is an administrative district in the Central Region of Ma-
lawi, and borders Mozambique.

186 Id. para. 3.

187 Jd. para. 129 (The High Court rendered its decision in this case in January
2021).

188 Jd. para. 4.

189 Id

190 Id. para. 6.

Y1 Id. para. 7.
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trial.” 192 Therefore, the State proceeded to provide the Court with the evidence
that it believed would establish guilt for the nine remaining defendants.!93 After
the Court received and analyzed the prosecution’s evidence against the remain-
ing nine defendants, Justice Kapindu stated that the Court found defendants 5,
6, 8, and 9 had no case to answer and “therefore acquitted them in terms of sec-
tion 254(1) of the Criminal Procedure and Evidence Code (Cap 8:01) (CP &
EC).”194 The Court then declared that the 2nd, 3rd, 10th, and 11th accused per-
sons had a case to answer, pursuant to section 254(2) of the Criminal Procedure
and Evidence Code.!% Justice Kapindu declared that the issue before the Court
was to determine whether the four remaining defendants, Steven Lipiyasi,
Ulemu Mwangomba, Francisco Kamtsitsi, and Manuel Masitala, were guilty of
the murder of the late Fletcher Masina, a person with albinism. 19

Kapindu J began the analysis of the case against the four remaining defend-
ants by examining the evidence adduced by the prosecution’s first witness, Mrs.
Tabitha Fletcher Masina, who was the widow of the murdered victim—Fletcher
Masina. %7 She testified that she and a neighborhood search group found her hus-
band’s corpse after he went missing from his garden the day before.!?® The sec-
ond prosecution witness was Melisiya Mayeso from the village of Zintambira in
Ntcheu District. She testified that she was the wife of the 8th defendant, Jussab
Saiton Ngozo.!'?° This witness previously gave a signed statement to the police,
stating that she discovered that one of her husband’s shirts was soaked in blood

192 Id. para. 8.

193 Id

194 Id. para. 9. §254(1) of the Criminal Procedure and Evidence Code states: “If,
upon taking all the evidence referred to in section 253 and any evidence which the
court may decide to call at that stage of the trial under section 201, the court is of
opinion that no case is made out against the accused sufficiently to require him to
make a defence, the court shall deliver a judgment in the manner provided for in
sections 139 and 140 acquitting the accused.” Criminal Procedure and Evidence
Code, 2014 (Act 36 of 1967) § 254(1) (Malawi).

195 §254(2) of the Criminal Procedure and Evidence Code states as follows: “If,
when the evidence referred to in subsection (1) has been taken, the court is of opinion
that a case is made out against the accused sufficiently to require him to make a
defence in respect of the offence charged or some other offence which such court is
competent to try and in its opinion it ought to try, it shall consider the charge rec-
orded against the accused and decide whether it is sufficient and, if necessary, shall
amend the same, subject to section 151.” Criminal Procedure and Evidence Code,
supra note 194, § 254(2).

19 Moses, MWHC, at 366 paras. 10—11.

197 Id. para. 12.

198 Id. paras. 13—15.

199 Id. para. 16.
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and that she suspected that her husband may have been involved in the death of
the deceased, Fletcher Masina.200

Justice Kapindu explained that during her oral testimony before the Court
Melisiya Mayeso renounced the testimony contained in the signed statement that
she had given to the police.?%! Despite efforts by counsel for the State to refresh
her memory by showing her a copy of the signed statement, she insisted that she
had not made the testimony contained therein and “categorically disowned the
statement and stated that she was completely illiterate and that she did not know
how to read and write.”2%2 After further interrogation, the Court concluded that
this witness was not credible and ruled that it would not attach any weight to her
oral testimony.203

The third prosecution witness was Kenneth Moses, the first defendant, who
pled guilty earlier and had been convicted “on his own plea.”?%* He testified
before the Court that it was him, along with Herbert Maloni (4th accused),
Ulemu Mwangomba (3rd accused), and Steven Lipiyasi (2nd accused), who
killed Fletcher Masina.?% He claimed that it was Sergeant Mizere, a member of
the Malawi Defence Force, who gave him instructions to “find a person with
albinism, have him killed and get his private parts and bones.””?% Moses testified
that Sergeant Mizere had promised to pay him MK40 million for the private
parts and bones of a person with albinism.?%7

Moses testified that after he informed the 2nd accused person, Steven
Lipiyasi, about Sergeant Mizere’s offer, the former was quite enthusiastic and
noted that this was an excellent opportunity to make money.2% In addition to
stating that he would keep the matter a secret, Moses testified that Lipiyasi prom-
ised to secure “some brave young men to assist [Moses] do the job.”?% Moses
testified further that Lipiyasi called him to his house and introduced him to Her-
bert Maloni and Ulemu Mwagomba, the 4th and 3rd accused persons respec-
tively.2!9 According to Moses’ testimony, the defendants were told by Lipiyasi

200 Id

201 Jd. para. 17.

202 Id

203 d. para. 20.

204 Id. para. 21.

205 Id

206 Id

207 Id. para. 22. In January 2021, 1 Malawi Kwacha (MK) was 0.001251 U.S.
dollar. Hence 40 million MK was about U.S. $50,040. See Malawi Kwacha
(MWK) to US Dollar (USD) Exchange Rate History for 2021, EXCHANGE-
RATES.ORG (2024), https://www.exchange-rates.org/exchange-rate-history/mwk-
usd-2021.

208 Moses, MWHC 366 para. 25.

209 Id. para. 25.

210 Jd. para. 26.
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that it would not be difficult for them to find a person with albinism since the
village had a lot of them.?!! They settled on the deceased, Fletcher Masina.?!?

Moses told the Court that on their way to search for Masina, they came across
the deceased’s widow, who told them that her husband was at “the dambo gar-
den.”?13 After they found Fletcher Masina at the garden, Moses testified,
Lipiyasi, the 2nd accused person, left the three defendants—Kenneth Moses,
Herbert Maloni, and Ulemu Mwagomba—at the garden and asked them to kill
the defendant and implied that once the deceased was killed, he should be in-
formed so that he could come and collect the necessary body parts.2!* Moses
informed the Court that after they found Masina in the garden, they called Ser-
geant Mizere and informed him that they found an individual with albinism and
asked him to confirm that they could proceed with the killing.?!> He testified that
Sergeant Mizere provided the confirmation and instructed them to proceed.?!®

Moses explained that defendant Ulemu Mwagomba was the first person to
attack Masina.2!” After Mwagomba hit the deceased on the head with a hammer
and caused him to fall to the ground, Moses testified, defendant Herbert Maloni
joined the assault upon the body of Masina.?!® They subsequently took the de-
ceased’s body to the stream where they proceeded to cut off his limbs and put
some of the body parts in a sack, Moses testified.2!° He told the Court that Ser-
geant Mizere insisted that the body parts harvested from the deceased be brought
to him right away at Golomoti.??° Moses testified that a few days later Sergeant
Mizere called and they told him that the body parts were buried at a graveyard.??!
Subsequently, they met at Golomoti, retrieved the body parts and proceeded to
“Salima in Sergeant Mizere’s vehicle where they were told they would be
paid.”???

On their way, however, their car was stopped by the police, who searched it
and discovered the body parts.??> Subsequently, the police arrested defendants
Moses and Maloni on June 1, 2016.22* The only man with them, whom defendant

211 Id
212 Id
213 Id. para. 27.
214 Id. para. 28.
215 Id. para. 29.
216 Id
217 Id. para. 30.
218 Id
219 Id

220 Jd. para. 33.
2! Id. para. 35.
222 Id
23 Id. para. 36.
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Moses testified he did not know, and Sergeant Mizere, were not arrested.??
However, during questioning at the police station, Moses told the Court that
Lipiyasi (2nd accused person) and Mwagomba (3rd accused person) were in-
volved in the killing of the deceased and the police subsequently arrested these
two individuals.?26

The fourth prosecution witness was Herbert Maloni, the 4th accused, who
passed away.??’ He presented evidence to the Court that was essentially identical
to that which had been adduced by the third witness, Kenneth Moses.??® Both
the third and fourth witnesses—defendants Kenneth Moses and Herbert Ma-
loni—emphasized to the Court that the people who were involved in the “con-
spiracy to kill and who participated in the actual killing of the late Fletcher
Masina were Kenneth Moses, Herbert Maloni, Steven Lipiyasi and Ulemu
Mwagomba.”?2°

The fifth prosecution witness, Molisyo Abele, a 54-year man from Dedza Dis-
trict, testified that he knew 3 of the 11 accused persons—Manuel Masitala (11th
accused person), Francisco Kamtsitsi (10th accused person), and Don Mkwaila
(9th accused person).230 Abele testified that both Kamtsitsi and Masitala were
frequent visitors to his shop and that a day after the death of Masina, the two had
come to his shop to drink beer.?3! The witness testified that Masitala began to
cry and Kamtsitsi asked him why he was crying and he answered that he was
“very scared about what had happened, the death of the young man.”?32 Abele
concluded his testimony by stating that he surmised from the conversation be-
tween the two young men that “they were talking about the late Masina because
he was the only person who had recently been killed around the area.”?33

The sixth prosecution witness was Superintendent Arnold Sikumbiri, a police
investigator who was, at the time, the Officer-in-Charge of Jenda Police Post.234
He testified that he was working at the Salima Police Station on May 30, 2016
when he received information that “the informant was being offered bones of a
person with albinism for sale.”?33 Officer Sikumbiri testified that they secured a

225 Id

226 Id. para. 37.

227 Id. para. 40.

228 Id. paras. 42-55.
229 Id. para. 55.

230 Id. para. 56.

21 Id. paras. 56-57.
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civilian vehicle and gave it to the informant and his team was monitoring the
situation at the Chipoka Roadblock.?3¢

Officer Sikumbiri later testified that the civilian vehicle approached the
Chipoka Roadblock and they stopped it, searched it, and found human bones and
that, upon interrogation, the suspects admitted that they killed the deceased.??’
On cross-examination, counsel for the defense pressed Officer Sikumbiri to
name the informant and he revealed that his name was Sergeant Mizere and that
although the State took a statement from the informant, that statement was not
made part of the disclosures.?38 Kapindu J then stated that because Sergeant Miz-
ere’s name was featured so “prominently in evidence” in the case before the
Court, he was surprised that the State had not included his statement in the dis-
closures made to the Court.?%

Speaking for the State, Counsel Masanjala stated that an examination of Ser-
geant Mizere’s statement showed that it was materially the same as the evidence
that he proffered in court and, as a consequence, the State had taken “a prosecu-
torial decision” not to include Sergeant Mizere’s statement in its disclosures to
the Court.2* The Court then held that while it is left to the prosecution to deter-
mine who to call to testify as a witness, it would have been proper for the pros-
ecution to call Sargeant Mizere to testify so that he could be cross-examined by
the defense and perhaps clear his name, since the testimonies of the 3rd and 4th
prosecution witnesses appeared to incriminate him.24!

Regarding whether the Court should have called Seargent Mizere to testify,
Kapindu J cited the case of R v. Dawson, in which Spencer-Wilkinson CJ de-
clared that “it must be left to the prosecuting officer to decide when he will close
his case and he must take the responsibility if at that stage there is insufficient
evidence to support a conviction.”?*> With respect to Sergeant Mizere’s state-
ment, the Court concluded that all it knows “is that the statement was made but
the Court has no idea what Sergeant Mizere states in it.”>*> In conclusion, the
Court held that:

since the exclusion of Sergeant Mizere’s evidence was a deliberate prose-
cutorial strategy, if the Court were to proceed to call him to testify, such a
prospect would, in all probability, have fallen foul of the guidance provided
by the Supreme Court of Appeal in Namata vs Republic as conduct

236 Id. para. 60.

237 Id. para. 61.

238 Id. paras. 64-65.

239 Id. para. 66.

240 Id. para. 67.

241 Id. para. 68.

242 Id. para. 70. See also R v. Damson, 1923—60 ALR Mal 526, 527 (Malawi).
23 Moses, MWHC 366 para. 73.
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amounting to a hijacking of the State’s prosecutorial strategy or other oth-
erwise seeking to patch up the prosecution’s case.?*4

In addition, Justice Kapindu concluded that the Court “decided not to call
Sergeant Mizere to come and give evidence in terms of section 201(1) of the
[Criminal Procedure and Evidence Code].”?*5 The prosecution’s last witness
was Detective Sergeant John Semu who testified that on May 24, 2016, the
Ntcheu Police Station received a complaint from Tabitha Masina, the deceased’s
wife, that her husband, a person with albinism, had gone missing.24¢ Addition-
ally, Detective Sergeant Semu testified that the body of the deceased was recov-
ered the following day, May 25, 2016, near the stream and that the body was
subsequently taken to the Ntcheu District Hospital for a “postmortem examina-
tion” after which investigations began.?+’

After the Court found that the four defendants—Steven Lipiyasi, Ulemu
Mwangomba, Francisco Kamtsitsi, and Manuel Masitala—had a case to answer,
the defendants testified in their own defense.2*® Mwangomba was the defense’s
first witness. He admitted that on the day Masina was killed, he and defendants
Lipiyasi, Maloni, and Moses, agreed to kill the deceased on the following day.24
However, Mwangomba testified that his friends, Maloni and Moses, carried out
the murder of Masina on the same day without his knowledge or participation.25°
He testified further that Moses and Maloni came to his house and informed him
that they already killed Masina and that “his duty was to skin the deceased’s
body.”?! Mwangomba admitted to the Court that he complied and proceeded
with the skinning of the deceased’s body but that he was not aware of “where
the body parts were to be taken to.”252

However, during cross-examination, Mwangomba’s attention was directed to
the statement that he filed with the Court, where he stated that “he was together
with Kenneth Moses and Herbert Maloni, when they killed the deceased per-
son.”2%3 In response, however, Mwangomba testified that although he, Moses,
and Maloni, agreed to kill the deceased, he denied taking part in the actual killing
of Masina.?%
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The second defense witness was Steven Lipiyasi, the second accused per-
son.2% In his testimony, this witness denied all allegations that he participated
in the killing of Fletcher Masina.?>¢ Although in the statement that he signed,
filed by his legal practitioner, this witness admitted that he discussed how to kill
the deceased with Kenneth Moses (the first accused person) and Herbert Maloni
(the fourth accused person), he stressed in his oral testimony that he was not
present when the actual crime was committed.237 Francisco Kamtsitsi, the tenth
accused person, was the defense’s third witness. He testified that although he
told the police that he did not have anything to do with the murder of the late
Fletcher Masina, he was still arrested and taken to the Ntcheu Police Station.2%8
The fourth and final defense witness, Manuel Master, testified that although he
participated in the search for the body of the deceased, he did not take part in his
killing.?>°

After reviewing all the evidence presented to the Court, Kapindu J then pro-
ceeded to examine the applicable law.2%0 He began his analysis by providing an
overview of the concept of “the burden of proof,” which is codified in Section
187(1) of Malawi’s Criminal Procedure and Evidence Code (“CP & EC”).26! He
cited to the Supreme Court of Appeal (Malawi) case, Constable Stonard Cha-
lusa v. Republic, in which Ansah JA interpreted Section 187(1) of the CP and
EC.292 Justice Kapindu then discussed the standard of proof, which is codified
in Section 188(1)(b) of the CP and EC.2%3 Kapindu J further cited the High Court
of Malawi case, R v. Msosa, in which Chatsika J (as he was then) held that “at
the end of the trial the Court must subject the entire evidence to such scrutiny as
to be satisfied, beyond reasonable doubt, that all the important elements placed
on the prosecution by the substantive law are proved,” and that “even where all
the important elements required to be proved by the prosecution have been
proved beyond reasonable doubt, the Court must consider the [defense evi-
dence],”?%* and if the evidence presented by the defense “creates a reasonable
doubt as to guilt, the court must resolve the doubt in the favour of the ac-
cused.”?6
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With respect to both the burden of proof and the standard of proof, Kapindu
J cited Viyaviya v. Republic,*%¢ a case of the Supreme Court of Appeal (Malawi),
in which Tembo JA stated that:

It is trite that the burden of proof rests on the prosecution throughout the
trial and the standard of proof required in order for a conviction to be had
in any criminal case is proof beyond reasonable doubt. Whenever and
wherever there is a reasonable doubt as to whether the accused committed
the alleged offence, such doubt is resolved in favour of the accused.?’

After establishing what the burden of proof and the standard of proof mean in
Malawian law, Kapindu J examined the offense of murder as provided for under
Section 209 of the Penal Code (Cap 7:01) of Malawi.?®® According to Section
209, “[a]ny person who of malice aforethought causes the death of another per-
son by an unlawful act or omission shall be guilty of murder.”2 The concept
“malice aforethought” is defined in Section 212.27° Justice Kapindu then cited
to two cases from Malawi’s Supreme Court of Appeal which deal with the issue
of “malice aforethought” in the law of Malawi.?’! After dealing with these three
issues—burden of proof, standard of proof, and malice aforethought, Justice
Kapindu moved on to examine the issue of participation in crime, which is de-
fined by Section 21 of the Penal Code.?"?

Justice Kapindu explained that the Court’s duty with respect to the case at bar
is to determine whether or not the accused persons committed the offense of
murder.2”3 The first and fourth accused persons, recalled Kapindu J, were al-
ready convicted pursuant to their guilty pleas.?’ However, noted Justice
Kapindu, the case against the fourth defendant, Herbert Maloni, “permanently
abated” after his death.?”> The Court proceeded to analyze the case against the
remaining defendants, beginning with accused person number 2: Steven
Lipiyasi.?’® After reviewing the totality of the evidence presented during the
Court proceedings, Kapindu J concluded that “the evidence unmistakably points
to [Lipiyasi’s] direct involvement in the killing of the deceased person” and that

266 Moses, MWHC 366 para. 107.

267 Republic v. Moses & 10 Others (Judgment), at para. 107 (quoting Viyaviya v.
Republic [2002-2003] MLR 423, (SCA) (Malawi)).
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it was Lipiyasi who encouraged Kenneth Moses to “proceed with the plot to kill
a person with albinism.”?77

Justice Kapindu stated that the Court acknowledged that although the first
accused, Kenneth Moses, was the person who “brought the initial idea of killing
a person with albinism to the 2nd, 3rd and 4th accused persons, it was the 2nd
accused person who, contrary to his denials before the Court, which this Court
has concluded were false denials, he was in fact the main mind, the nerve centre,
behind the commission of this grisly murder.”?7® Justice Kapindu continued that
the Court found that it was the second accused person (i.e., Lipiyasi) who gave
the third accused person (Ulemu Mwangomba) the tools to commit the mur-
der.2” In terms of Section 21(1)(b) of the Penal Code, the Court concluded
Lipiyasi “enabled and aided the other accused persons to commit the murder
herein” and that in so doing, Lipiyasi “clearly intended for the deceased person
to be killed.”?80 Thus, as a participant in the crime, concluded the Court, Lipiyasi
had “the requisite malice aforethought under the circumstances.”?8! Justice
Kapindu then held that “the evidence in the instant case proves, beyond reason-
able doubt, that the 2nd accused person herein is guilty of the murder of Fletcher
Masina, contrary to section 209 of the Penal Code” and hence, is convicted ac-
cordingly.282

With respect to accused person number three, Ulemu Mwangomba, the Court
concluded that the evidence against this defendant was overwhelming, particu-
larly the evidence presented by the 3rd and 4th prosecution witnesses, which
implicated Mwangomba ““as the one who [had] hit the deceased first with a ham-
mer to the head.”?83 That evidence, concluded the Court, was duly corroborated
by the voluntary statement that Mwangomba “freely made to his lawyers without
even the request from or any prompting of the Court or the prosecution, where
he clearly stated that he was present at the scene when the deceased was
killed.”?%* In that statement, noted Justice Kapindu, the defendant stated “we
killed him.”28>

Kapindu J concluded that the prosecution proved before the Court, beyond a
reasonable doubt, that Ulemu Mwangomba directly participated in the actual
killing of Fletcher Masina.?8 The Court held that, not only did Mwangomba
commit “the actual act constituting the offence,” but he also intended to kill
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Fletcher Masina in terms of “section 212(a) of the Penal Code.”?%7 Hence, the
Court found him guilty of murder and convicted him of the offense of murder,
contrary to section 209 of the Penal Code.?88

With respect to the 10th and 11th accused persons (i.e., Francisco Kamtsitsi
and Manuel Master, respectively), the Court reviewed the evidence proftered
against them and concluded that the prosecution failed to establish beyond a
reasonable doubt that these two defendants committed the offense of murder,
contrary to section 209 of the Penal Code.?%° Hence, the Court found Francisco
Kamtsitsi and Manuel Master not guilty of the offense of murder in relation to
the killing of Fletcher Masina.?%

The High Court’s judgment in the killing of Fletcher Masina was delivered
on January 8, 2021 and the judgment on sentencing was delivered on April 19,
2021.2°! Concluding that the three convicted persons—Kenneth Moses, Steven
Lipiyasi, and Ulemu Mwangomba—must spend the rest of their lives “under
incarceration, in prison, with hard labour, until when they shall die therein,” Jus-
tice Kapindu sentenced each one of them to a sentence of life imprisonment pur-
suant “to the provisions of section 210 of the Penal Code.”?%?

Justice Kapindu ended his sentencing judgment by advising the State to thor-
oughly examine the reasons offered by the first and fourth accused persons re-
garding why they decided to kill Fletcher Masina.?*3> The Court, in stating this,
referenced the testimony by these two defendants that Masina was killed because
he was a person with albinism and there was money to be made selling his body
parts.?** Hence, while the High Court’s conviction removed three murderers
from their communities and put them behind bars, the Court was not able or
equipped to deal with the underlying erroneous beliefs that continue to threaten
the human rights and fundamental freedoms of people with albinism in Malawi.
The State, then, must take measures pursuant to its obligations under interna-
tional human rights law, notably the CRPD, to which Malawi is a State Party, to
ensure that the rights of its citizens with albinism are fully protected. In addition
to making sure that those who commit crimes against persons with albinism are
fully brought to justice, the State of Malawi must also develop and implement
an education program to rid the country of the erroneous beliefs that concoctions
made with the body parts of persons with albinism have healing or magical pow-
ers or grant people good Iuck.
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According to the Institute for Security Studies in Pretoria (“ISS”), South Af-
rica, “[p]eople with albinism in Tanzania have a price on their heads—whether
dead or alive, adults or children.”?*> Additionally, Tanzania “is a source for all
the trafficking routes in East and Southern Africa, where markets for [the body
parts of persons with albinism] prosper.”2°® Globally, the country has the highest
number of people with albinism.?7 The ISS study also determined that in Tan-
zania, “[a] complete set of organs . . . is priced at about US$75,000 by criminal
networks” and that “[a] person living with albinism is valued at US$340,000.”28
While crimes committed against persons with albinism in Tanzania are usually
underreported, the ISS study determined that “the high values attached to the
illicit trade [in the body parts of persons with albinism] make this form of human
trafficking one of the most lucrative and harmful.”?® In recent years, the gov-
ernment of Tanzania has “moved to combat impunity for ritual crimes, notably
by investigating, arresting and prosecuting those who attack or sponsor attacks
against people with albinism.”3% In the sub-section that follows, this article will
examine how courts in Tanzania are contributing to the jurisprudence on the
rights of persons with albinism.

C. Murimi and Others v. The Republic (Court of Appeal of Tanzania)

Murimi and Others v. The Republic is an appeal from the High Court of Tan-
zania in the District Registry of Mwanza at Mwanza to the Court of Appeal of
Tanzania at Mwanza.3%! Writing for the Court of Appeal, Mziray JA stated that
before the High Court of Tanzania sitting at Mwanza in Criminal Sessions Case
No. 231 of 2014, the four appellants, Chacha Jeremial Murimi, Methew Jere-
miah Daud, Paschal Ligoye Mashiku, and Alex Joseph @Bugwema, were con-
victed of the offense of murder contrary to Section 196 of the Penal Code (Cap
16 of the Revised Edition, 2002).392 They were subsequently sentenced to death

25 Mohamed Daghar, Tanzanians Hard Hit by Trafficking in People with Albi-
nism, INST. FOR SEC. STUD. (Apr. 19, 2022), https://issafrica.org/iss-today/tanzani-
ans-hard-hit-by-trafficking-in-people-with-albinism.

26 Jd.
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300 “Jt Felt Like a Punishment”: Growing Up with Albinism in Tanzania, HUM.
RTS. WATCH (Feb. 9, 2019), https://www.hrw.org/news/2019/02/09/it-felt-punish-
ment-growing-albinism-tanzania.

30V Murimi and Others v. Republic (Criminal Appeal 551 of 2015) [2019] TZCA
33 (April 4, 2019).

302 1d. at 1-2.
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by hanging.3% The four convicts then appealed both their convictions and sen-
tences to the Court of Appeal.304

Based on the facts adduced in the High Court, Mziray JA explained that on
June 26, 2009, at the village of Ibanda in the Nyamagana District (Mwanza Re-
gion) of Tanzania, “the appellants jointly and together murdered one Aron s/o
of Nongo, a person with albinism.”3% Justice of Appeal Mziray then proceeded
to review the facts that led to the conviction of the four appellants.3% According
to these facts, on the night of June 26, 2009, the wife of the deceased and the
prosecution’s first witness, Maria Mazuri Mafula, went to sleep with her hus-
band after they had had dinner.3%7 In response to dogs barking outside their
home, the deceased went to the “sitting room to see what was happening.”3%8

While in the sitting room, five men who were armed with machetes and axes
forced themselves into the house, captured the deceased and forcefully dragged
him outside the house.3%° Mafula, who remained in the house and watched the
attack on the husband through “a meshed window,” testified that she saw “three
of the killers mercilessly cutting the deceased with machetes.”31? With the help
of “bright moonlight,” Mafula testified that she saw and could identify the sec-
ond appellant, Methew Jeremiah Daud, as one of the killers, and was able to
identify and describe him to the police.3!!

Mziray JA explained that after Mafula made her report to the police, the police
began a formal investigation of the matter.3!> While the investigation was in
progress, the police were informed, on July 17, 2009, that the body parts of a
person with albinism were being sold in the community.3!3 With the help of
prosecution witness number 6 (“PW6”"), Police Inspector David, “a trap was set”
and he reached out as an individual who was “a dealer and buyer of human body
parts.”314 On July 18, 2009, PW6 (i.e., Inspector David) met with Murimi and
Daud, the first and second appellants, respectively.3!3
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The two appellants agreed to sell PW6 “human body parts for a bargained rate
of 200 million shillings.”3!¢ The following day, as agreed earlier, the parties,
accompanied by the fourth appellant, met at “Kijereshi in Igoma area.”3!” The
fourth appellant brought a human bone with him.3'® At this point, the first, sec-
ond, and fourth appellants were arrested. During interrogation, they confessed
to having killed the deceased Aron s/o Nongo.3!? They also admitted that the
human bone that they were selling was taken from the corpse of Nongo.320
Murimi, the first appellant, however, told the police interrogators that there were
other people involved in the killing of Nongo and that these people were at “their
witchdoctor’s house at Mahina Village,” waiting to receive their share of the
money derived from the sale of the body parts of Nongo.3?!

Based on the information obtained from the interrogations, Inspector David
(PWO6) led the team of police investigators to the witchdoctor’s house and there,
the third appellant (Mashiku) was arrested in connection with the killing of
Nongo.32? After the Chief Government Chemist confirmed that the bone in ques-
tion belonged to the deceased, Aron s/o Nongo, the appellants were then charged
and prosecuted for the offense of murder contrary to Section 196 of the Penal
Code.3% Under oath, the appellants denied that they were involved in the alleged
murder of Nongo.3** However, after scrutinizing the evidence “adduced both in
support and against the charge, the trial judge was satisfied that the case against
the appellants was proved beyond reasonable doubt.””3?> The High Court subse-
quently convicted the appellants of murder and pursuant to Section 197 of the
Penal Code (Cap 16), sentenced each and every one of them to death.326

The appellants then appealed their convictions and sentences to the Court of
Appeal at Mwanza.3?” Mziray JA then explained the five major complaints that
were deduced from the memoranda presented to the Court of Appeal by the
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33 Id. at 1-2, 4. Section 196 states as follows: “Any person who, with malice
aforethought, causes the death of another person by an unlawful act or omission
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appellants.3?® Based on what they argued were “shortcomings in the proceedings
and on the weakness of evidence adduced before the trial Court, the learned
counsel prayed for the appellants’ convictions to be quashed, the sentences im-
posed be set aside and the appellants be released from jail.”32® Counsel for the
State, Mr. Kiria, submitted to the Court that “there was no substance in any of
the grounds of complaint and prayed for the dismissal of the appeal.”330 After
examining and responding to each one of the grounds adduced by the counsel
for the appellants in support of their application to the Court of Appeal for the
convictions to be quashed and the sentences imposed set aside, the Principal
State Attorney and Counsel for the State, Mr. Kiria, concluded that the appeal
did not have merit and therefore, should be dismissed.33!

The Court of Appeal then “dispassionately considered the rival arguments by
the parties to [the] appeal in the light of the record of appeal, the grounds of
appeal as well as the substance of the oral submissions in the hearing of the
appeal.”332 The Court then proceeded to examine each of the five grounds of
appeal and concluded that it did “not find any basis for which to fault the find-
ings of the trial court on all substantive matters considered herein” and that
“[t]he appeal [was] patently wanting in merit.”’333 The Court of Appeal then dis-
missed the appeal in its entirety.33*

On July 22, 2019, three of the appellants, who were now on death row in
Tanzania after their appeal failed at the Court of Appeal, each filed an applica-
tion with the African Court on Human and Peoples’ Rights (“African Human
Rights Court”), asking the African Human Rights Court to “find in their favour,
quash their conviction and sentence and set them free.”335 The applications were
filed by Chacha Jeremiah Murimi (Application No. 039/2019); Methew Jere-
miah Daud (Application No. 040/2019); and Paschal Ligoye Mashiku (Applica-
tion N. 041/2019).33¢ After deliberating and considering the facts supporting the
applications, the claims made by the applicants, and pursuant to Rule 54 of its
Rules of Court, the African Human Rights Court unanimously ordered the
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35 Murimi v. United Republic of Tanzania, Nos. 039/2019, 040/2019 & 041/2019,
Case Summary, African Court on Human and Peoples’ Rights [Afr. Ct. H.P.R.],
para. 2 (July 28, 2022) [hereinafter Murimi Case Summary].

336 Murimi v. United Republic of Tanzania, Nos. 039/2019, 040/2019 & 041/2019,
Order for Joinder, African Court on Human and Peoples’ Rights [Afr. Ct. H.P.R.],
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joinder of “cases and pleadings in the Applications filed by the Applicants
against the Respondent State.”337 The Court held that the applications would,
henceforth, be referred to as Consolidated Applications No. 039/2019, 040/2019
and 041/2019 Chacha Jeremiah Murimi and 2 Others v. United Republic of Tan-
zania.338

The African Human Rights Court explained that the first Applicant Chacha
Murimi, second Applicant Methew Daud, and third Applicant Paschal Ligoye,
are all nationals of the United Republic of Tanzania (“Tanzania” or “Respondent
State™), who, at the time they filed their applications with the Court, were sitting
on death row at Butimba prison after they were convicted and sentenced to death
by the High Court of Tanzania sitting at Mwanza.33° The Court then noted that
the Respondent State became a State Party to the African Charter on Human and
Peoples’ Rights (“Banjul Charter”) on October 21, 1986 and to the Protocol to
the African Charter on Human and Peoples’ Rights on the Establishment of an
African Court on Human and Peoples’ Rights (“African Court Protocol”) on
February 10, 2006.340 Subsequently, the Court noted that the Respondent State
deposited an Article 34(6) Declaration with the African Union Commission on
March 29, 2010, which effectively empowered the Court to receive and consider
applications from NGOs and individuals in the United Republic of Tanzania.34!

However, on November 21, 2019, the Respondent State deposited an instru-
ment withdrawing its Article 34(6) Declaration with the Chairperson of the Af-
rican Union Commission.3*? The African Human Rights Court held, however,

37 Id. at 3 para. 4.

338 Id. at 3 para. ii.

39 Murimi Case Summary, supra note 335, at 1 para. 1.
340 Id. para. 2.

31 Id. An Article 34(6) declaration grants the African Human Rights Court the
competence to receive cases under Article 5(3) of the African Court Protocol from
the State Party making the declaration. See Protocol to the African Charter on Hu-
man and Peoples’ Rights on the Establishment of an African Court on Human and
Peoples’ Rights art. 34(6), June 10, 1998 [hereinafter African Court Protocol]. Arti-
cle 5(3) entitles nongovernmental organizations (NGOs) with observer status before
the African Commission on Human and Peoples’ Rights and individuals to bring
cases directly to the African Human Rights Court, in accordance with article 34(6)
of the African Court Protocol. See African Court Protocol, supra, at art. 5(3).

32 See, e.g., Luke Anami, Tanzania in the Spotlight for ‘Withdrawal’ from
Arusha-Based Human-Rights Court, E. AFR. (Nov. 6, 2021), https://www.theeastaf-
rican.co.ke/tea/news/east-africa/tanzania-withdrawal-from-arusha-based-human-
rights-court-3609834#google vignette (noting Tanzania’s decision to withdraw its
Article 34(6) declaration, which allowed individuals and NGOs within its jurisdic-
tion to directly access the African Human Rights Court); Letter from Palamagamba
J.AM. Kabudi, Tanz. Minister Foreign Aff., to Sec’y Gen., Afr. Union Comm’n
(Nov. 21, 2019).
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that the Respondent State’s withdrawal decision did not have any bearing on
cases that were pending before the Court, as well as new cases filed before the
Respondent State’s withdrawal went into effect on November 22, 2020, one year
after its filing.343

With respect to the facts of the matter before it, the African Human Rights
Court explained that on June 26, 2009, the applicants jointly murdered “one
Aron s/o Nongo.” The wife of the deceased, who was in the house at the time
the crime was committed, identified the second Applicant as one of the persons
who killed her late husband.?#* After the killing, the first and second Applicants
tried to sell the deceased’s body parts for “200 million shillings” and prosecution
witness number 6 (“PW6”), who was also an undercover police officer, “set a
trap by posing as a buyer” of human body parts.3# The parties agreed to carry
out the transaction on July 19, 2009, and on that date the first and second appli-
cants were arrested by the police.3*¢ During interrogations, these two Applicants
confessed to the crime of murdering Aron s/o Nongo and implicated other per-
sons who participated in the crime.34” They subsequently revealed that these
other persons were currently at the house of a witch doctor in Mahina Village.34
The third Applicant was subsequently arrested at the witch doctor’s house and,
on June 18, 2012, the Applicants were charged for the murder of Aron s/o
Nongo.3*

After a trial at the High Court of Tanzania sitting at Mwanza, the applicants
were found guilty of the offense of murder and subsequently sentenced to death
by hanging.3>° Because they were not satisfied with both the conviction and the
sentence, the Applicants appealed to the Court of Appeal of Tanzania sitting at
Mwanza on September 14, 2018.351 On April 4, 2019, the Court of Appeal dis-
missed their appeal for lack of merit.3%2 Before the African Human Rights Court,
the Applicants alleged that the respondent state violated Articles 3, 5, 7(1)(a)
and (c) of the African Charter on Human and Peoples’ Rights in relation to the
proceedings that took place in the courts of the United Republic of Tanzania, the
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respondent state.333 They asked the African Human Rights Court to find in their
favor, quash their conviction and sentence, and free them.33*

In 2022, the Applicants filed a request pursuant to Rule 47 of the African
Human Rights Court’s Rules of Court, requesting permission from the Court to
amend their application.33 The Applicants’ request for leave to amend the plead-
ings was grounded on the basis that, “the Applicants seek to substantiate their
pleadings by amending paragraphs 1 through 4, prayers of the Applicants and
submitting supplementary affidavits through counsel as they were previously
unrepresented.”3% The Court noted that the Respondent State did not file any
observations in response to the Applicants’ request to amend the pleading.3%’
After citing to Rule 47 of the Rules of Court and noting that the Applicants’
request was filed before the close of the pleadings as required by Rule 47(1),
and after noting that other requirements were met, the Court granted the Appli-
cants’ request for leave to file the amended pleadings.3>8 On July 28, 2022, the
Court issued the following ruling: “THE COURT unanimously, Grants the re-
quest by the Applicants for leave to amend the Application and orders that the
amended Application be filed within thirty (30) days of notification of this Or-
der.”3%

353 Id. para. 6.

3% Id. para. 7. Article 3 of the African Charter on Human and Peoples’ Rights
(Banjul Charter) states as follows: “1. Every individual shall be equal before the law.
2. Every individual shall be entitled to equal protection of the law.” African Charter
on Human and Peoples’ Rights art. 3, June 27, 1981, 1520 U.N.T.S 217 [hereinafter
Banjul Charter]. Article 5 states as follows: “Every individual shall have the right to
the respect of the dignity inherent in a human being and to the recognition of his
legal status. All forms of exploitation and degradation of many particularly slavery,
slave trade, torture, cruel, inhuman or degrading punishment and treatment shall be
prohibited.” Id. art. 5. Article 7(1)(a) and (c) set as follows: “Every individual shall
have the right to have his cause heard. This comprises: a) The right to an appeal to
competent national organs against acts of violating his fundamental rights as recog-
nized and guaranteed by conventions, laws, regulations and customs in force; c) the
right to be tried within a reasonable time by an impartial court or tribunal.” Id. art.
7(1)(a) & (c).

355 Rules of Court, African Court on Human and Peoples’ Rights [Afr. Ct. H.P.R.]
(2020). According to Rule 47, “[a] party may, subject to the approval of the Court,
amend its pleadings before the close of pleadings.” Id. at Rule 47(1).
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plications No. 039, 040, 041/2019, Order (Amendment of Pleadings), para. 12 (July
28, 2022).
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As of April 2024, In the Matter of Chacha Jeremiah Murimi & Others v.
United Republic of Tanzania, is still pending before the African Human Rights
Court and thus, has yet to be decided. However, when it is decided, it is not
likely that the Court will disturb the High Court of Tanzania’s conviction of the
Applicants for the murder of Aron s/o Nongo, a person with albinism, allowing
the High Court’s decision to remain a part of the emerging African jurisprudence
on the recognition, promotion and protection of the rights of persons with albi-
nism. In Marthine Christian Msuguri v. United Republic of Tanzania, the Afri-
can Human Rights Court held that “although it does not exercise appellate juris-
diction with respect to claims already examined by national courts, it retains the
power to assess the propriety of domestic proceedings as against standards set
out in international human rights instruments ratified by the State concerned.”3¢0
Thus, with respect to Murimi & Others, the African Human Rights Court can
consider and rule on the matter of the mandatory death penalty as it implicates
Article 4 of the Banjul Charter.3¢! That is, the African Human Rights Court can
“assess the propriety” of the proceedings in Murimi & Others “as against stand-
ards set out” in Article 4 of the Banjul Charter.3%2 However, the Court is likely
to leave the Applicants’ conviction standing for the murder of Aron s/o
Nongo.363

Although domestic courts in Africa are critical to the protection of the rights
of persons with albinism, sustainability requires a comprehensive and holistic
approach, which emphasizes, not just courts, but other national and international
instruments that are essential parts of a comprehensive framework for the pro-
tection of the human rights and fundamental freedoms of persons with albinism.
In the section that follows, this article will outline and examine a suggested way
forward for the protection and enjoyment of human rights by persons with albi-
nism in Africa.

IV. PROTECTION AND ENJOYMENT OF HUMAN RIGHTS BY PERSONS WITH
ALBINISM IN AFRICA

A. Introduction

In a series of resolutions, beginning in 2013, the U.N. Human Rights Council
(“UNHRC”) “expressed concern about the situation of the human rights of

360 Marthine Christian Msuguri v. United Republic of Tanz., African Court on
Human and Peoples’ Rights [Afr. Ct. H.P.R.], Application No. 052/2016, Judgment,
at 7 (Dec. 1, 2022) [hereinafter Msuguri Judgment].

361 Article 4 of the Banjul Charter guarantees the right to life. See Banjul Charter,
supra note 354, at art. 4.
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363 Republic v. Murimi & Others, Crim. Sessions Case No. 213 of 2014, High Crt.
of Tanz. (Dist. Registry of Mwanza 2014).
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persons with albinism.”3%4 The first of these resolutions was adopted on June 13,
2013 and in it, the UNHRC condemned attacks and discrimination against per-
sons with albinism.3%° In Resolution 23/13, the UNHRC also requested that the
Office of the U.N. High Commissioner for Human Rights “submit a preliminary
report on attacks and discrimination against persons with albinism to the Human
Rights Council at its twenty-fourth session” in September 2013.3% The UNHRC
adopted the second resolution (24/33) in September 2013 and in it, the Council
requested that its Advisory Committee “prepare a study on the situation of hu-
man rights of persons living with albinism and to submit a report thereon to the
Human Rights Council at its twenty-eighth session.”3%7 Finally, in its third res-
olution (26/10), adopted on June 26, 2014, the UNHRC recommended that the
U.N. General Assembly proclaim June 13 as International Albinism Awareness
Day.3%® Subsequently, on December 18, 2014, the UN. General Assembly
adopted a resolution (69/170) declaring June 13 as International Albinism
Awareness Day.3%

Taking into consideration the obligation imposed on it by the UNHRC’s Res-
olution 24/33, the Human Rights Advisory Committee (“HRAC”) sought input
from “States and other stakeholders” on the treatment of persons with albinism
around the world.37° The HRAC’s report provides information that can be used
to outline a comprehensive and holistic approach to recognizing and protecting
the rights of persons with albinism in Africa. The discussion will begin with an
examination of the special needs and challenges facing persons with albinism in
Affica.

B. Special Needs and the Human Rights Challenges of Persons with Albinism
in Africa
Albinism can be defined as “a rare, non-contagious, genetically inherited dif-
ference present at birth” and which “results in a lack of pigmentation (melanin)
in the hair, skin and eyes, causing vulnerability to the sun and bright light.”37!
Consequently, virtually “all people with albinism are visually impaired and are
prone to developing skin cancer.”372 Unfortunately, “[t]here is no cure for the

364 Human Rights Council, Rep. of the H.R.C. Advisory Comm. on the Study on
the Situation of Human Rights of Persons Living with Albinism at 3, U.N. Doc. A
/HRC/28/75 (Feb. 10, 2015) [hereinafter Human Rights Council Study on the Situ-
ation].

365 See generally H.R.C. Res. 23/13, supra note 9.

36 Jd. at 2.

367 H.R.C. Res. 24/33, supra note 18, at 2.

38 H.R.C. Res. 26/10, supra note 22, at 2.

3% G.A. Res. 69/170, at 2 (Dec. 18, 2014).

370 Human Rights Council Study on the Situation, supra note 364, at 3.

3 Id. at 4.
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absence of melanin that is central to albinism.”37* Although albinism is present
in virtually all parts of the world, the condition is “much more prevalent in sub-
Saharan Africa, with estimates of 1 in 1,400 people being affected in Tanzania
and prevalence as high as 1 in 1,000 reported for select populations in Zimbabwe
and for other specific ethnic groups in Southern Africa.”374

According to the International Federation of the Red Cross and Red Crescent
(“IFRC”), persons with albinism have special needs and these include, inter alia:

(a) Security;

(b) Help with reintegration into society after displacement or time spent in
hiding;

(c) Health education on how to prevent skin cancer;

(d) Protective clothing;

(e) Optician services;

(f) Assistance in participating in mainstream primary and secondary edu-
cation;

(g) Vocational training to maximize the chance of indoor work out of the
375
sun.

With respect to security, various international institutions (e.g., the U.N. Hu-
man Rights Council) and non-governmental organizations in Africa (e.g., Under
the Same Sun (UTSS) in Tanzania) have raised concerns about continued attacks
and discrimination against persons with albinism.370 In many countries in Africa,
persons with albinism are often not treated as human beings and regularly sub-
jected to various types of attacks that are based on “false and harmful myths,”
particularly in various countries in east and southern Africa.3”” As reported by
the Office of the U.N. High Commissioner for Human Rights (“OHCHR”), “in
some communities, erroneous beliefs and myths, heavily influenced by super-
stition, put the security and lives of persons with albinism at constant risk.”378
In addition, noted the OHCHR, “[t]hese beliefs and myths are centuries old and
are present in cultural attitudes and practices around the world.”37 In African
countries, such as Burundi, Malawi, Tanzania, South Africa, and Zimbabwe,

373 Id

374 Id

375 1d. at 4-5.

376 Id. at 5. See also Azad Essa & Sorin Furcoi, Malawi: People With Albinism
‘Living in Fear,” ALJAZEERA (June 7, 2017), https://www.aljazeera.com/news
/2017/6/7/malawi-people-with-albinism-living-in-fear (noting the pervasiveness of
crimes against persons with albinism and the failure of the government to bring the
offenders to justice).

377 Human Rights Council Study on the Situation, supra note 364, at 5.

378
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people in some communities believe that the body parts of persons with albinism
“possess magical powers that can be used to gain wealth and prosperity and/or
to gain power via winning elections.”380

Customary beliefs and myths about persons with albinism often lead to sig-
nificant levels of violence against this group of persons.38! In many African
countries, violence against persons with albinism include, inter alia, “the killing
of, and attacks against, persons with albinism with a view to using their body
parts for ritual purposes.”382 Research has documented many attacks against per-
sons with albinism, some of which have resulted in death, in countries, such as
Tanzania, Malawi, Burundi, and South Africa.3%?

In many African countries, a lot of people with albinism are forced to go into
hiding as a way to avoid being subjected to violent attacks.38%* For example, the
UNHRC determined that in Burundi, as a result of “a spate of killings and at-
tacks” that occurred in the country during the period 2008-2012, the government
was forced to move persons with albinism from their homes and accommodate
them at police stations and houses in the vicinity of police stations in order to
guarantee their safety and security.3%> The UNHRC noted these concerns in its
2014 concluding observations on Burundi and requested the Burundian govern-
ment “to continue its efforts to protect persons with albinism and to find lasting
solutions to their situation.”38

In the sub-section that follows, this article will examine ways in which Afri-
can countries can eliminate violence against persons with albinism and enhance
their ability to exercise their human rights and fundamental freedoms. Each Af-
rican country must begin by undertaking comprehensive reforms of its legal sys-
tem and laws in order to safeguard the rights of persons with albinism.

380 Id. See also Lindsey Bever, Where Albino Body Parts Fetch Big Money, Al-
binos Still Get Butchered, WASH. POST (Mar.13, 2015), https://www.washing-
tonpost.com/news/morning-mix/wp/2015/03/13/how-tanzanias-upcoming-election-
could-put-albinos-at-risk-for-attack/ (noting that in East Africa, persons with albi-
nism are thought to “possess special powers, but not in a good way”).

381 1, Kajiru & 1. Nyimbi, The Impact of Myths, Superstition and Harmful Cultural
Beliefs Against Alibinism in Tanzania: A Human Rights Perspective, 23
POTCHEFSTROOM ELEC. L. J. 1, 3 (2020) (noting the harmful effects of traditional
beliefs about persons with albinism).

382 Human Rights Council Study on the Situation, supra note 364, at 5.

383 Id. at 5-6. See also Pavithra Rao, Ending Albino Persecution in Africa, AFRICA
RENEWAL (Dec. 2017-Mar. 2018), https://www.un.org/africarenewal/magazine/de-
cember-2017-march-2018/ending-albino-persecution-af-
rica#:~:text=There%20have%?20als0%20been%?20reports,0ld%20woman%20liv-
ing%?20with%20albinism.

384 Dixon, supra note 41, at 2 (noting that people with albinism in Tanzania “are
often forced to hide in their houses to avoid attack, abduction and slaughter”).

385 Human Rights Council Study on the Situation, supra note 364, at 7.

386 Id
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C. Reforming African Legal Systems to Safeguard and Protect the Human
Rights of Persons with Albinism

Although international law and institutions have a significant role to play in
the protection of the human rights and fundamental freedoms of persons with
albinism in Africa, criminalizing violence against persons with albinism and
prosecuting those who violate their rights is the responsibility of the legal sys-
tems of each African country. The legal system of each African country is the
key to determining the prevalence of behaviors and practices that harm persons
with albinism, eradicating these behaviors and practices, and protecting the
rights of people with albinism. National laws in each African country must ex-
pressly prohibit all forms of violence against persons with albinism, provide le-
gal penalties for those who violate these laws, and empower the appropriate in-
stitutions (e.g., the police and the judiciary) to bring to justice individuals who
commit crimes against persons with albinism. No one must be allowed to vio-
late, with impunity, the rights of persons with albinism.

For each African country, reforms should begin with a comprehensive exam-
ination of the existing legal system with emphasis on how it deals with crimes
against persons with albinism. Reformers may begin by examining the national
constitution, statutes governing the rights of persons with albinism, and religious
and customary and traditional practices that harm persons with albinism.387 Spe-
cifically, reforming each country’s legal system to recognize and protect the
rights of persons with albinism must begin with an examination of the national
constitution to ensure that all its provisions “conform to or align with interna-
tional and regional human rights instruments.”3$% African countries have inter-
national obligations under binding treaties and customary international law in
the field of human rights which prohibit all forms of unfair discrimination. Some
of these treaties, to which many African countries are States Parties, include the
Convention on the Elimination of All Forms of Discrimination Against Women
(“CEDAW?), African Charter on the Rights and Welfare of the Child (“African
Child Charter”), African Charter on Human and Peoples’ Rights (“Banjul Char-
ter””), Convention on the Rights of the Child (“CRC”), Convention on the Rights
of Persons with Disabilities (“CRPD”), and the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (“Torture Con-
vention™).

Where necessary, the national constitution should be amended to provide for
a Bill of Rights, which deals with issues specific to the recognition and

387 See, e.g., Promotion of Equality and Prevention of Unfair Discrimination Act
of 2000 GN 136 of GG 20876 (9 Feb. 2000) (which prohibits discrimination on
various grounds, chapter 2 is devoted to the prevention, prohibition and elimination
of unfair discrimination, hate speech and harassment amended by Promotion of
Equality and Prevention of Unfair Discrimination Amendment Act 52 of 2002).

388 John Mukum Mbaku, International Standards Regarding Child Marriage and
African Legal Systems, 54 CAL. W.INT’L L. J. 91, 146 (2023).
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protection of the rights of all citizens, including persons with albinism. These
include (i) equality before the law; (ii) the role that the State must play in “rec-
ognizing, respecting, promoting, and protecting” the human and fundamental
rights of persons with albinism;3%° (iii) the inherent dignity of all human beings,
including persons with albinism; (iv) the right of every individual to life and to
freedom and security of the person; and (v) prohibition against harmful custom-
ary and traditional practices (e.g., muti or ritual murder).3°° However, if an Af-
rican country’s constitution already contains a Bill of Rights, reformers should
review it in order to ensure that it has provisions that guarantee the right of all
citizens to “bodily integrity.”3°!

Today, in countries such as Burundi, Malawi, Namibia, South Africa, Tanza-
nia, and Zimbabwe, violence and discrimination against persons with albinism
remain crucial threats to their enjoyment of various rights and fundamental free-
doms. According to Transparency International, “[p]ersons with albinism en-
dure structural and systemic discrimination across southern Africa.””3? In addi-
tion, most of them “continue to live in fear for their lives, as they are actively
hunted for their body parts in many countries across the region.”3% Even when
persons with albinism die from natural causes and are buried, their graves are
regularly “tampered with and their remains stolen.”3% Thus, each African coun-
try must consider the right of citizens, including especially persons with

389 John Mukum Mbaku, International Human Rights Law and the Tyranny of
Harmful Customary and Traditional Practices on Women in Africa, 52 CAL. W.

INT'LL.J. 1,29 (2021).

39 H. J. Scholtz et al., Muti or Ritual Murder, 87 FORENSIC ScCL. INT'L 117, 117
(1997) (examining the South African traditional practice of muti, which involves the
murder of persons with albinism and their body parts are extracted and used for ritual

sacrifices, supposedly “to rid the community of evil, or to confer special privileges

on the murderers”).

391 See Mbaku, supra note 389. Violence against persons with albinism often in-
volves gross violations of their body integrity—many of them are murdered and
their body parts are harvested for sale to those seeking to use them for various tra-
ditional practices. In some cases, the body parts of persons with albinisms are har-
vested while the people are still alive. See also Kizito Makoye, Tanzanian Court
Sentenced Six to Prison for Cutting Off the Hand of Albino Boy, GLOB. CITIZEN
(Sept. 5, 2017), https://www.globalcitizen.org/en/content/six-jailed-in-tanzania-
for-chopping-off-hand-of-al/#:~:text=Tanzanian%20Court%20Sen-
tenced%20Si1x%20to,the%20Hand%200f%20A1-
bino%20Boy&text=DAR%20ES%20SALAAM%2C%20Sept%204,it%20as%20a
%?20witchcraft%20charm (noting the “severing [of] the left hand of 12-year old
Mwigulu Matonange in February 2013 and running away with it . . . .”).

392 See AMNESTY INT’L, supra note 166.

393 Id

394 Id
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albinism, to be free from traditional and customary practices that violate their
bodily integrity, a fundamental right that must be inserted into the Bill of
Rights.3%

After making certain that all laws (national constitution, statutory and cus-
tomary laws) conform with the provisions of international and regional human
rights instruments, it is critical for each African country to then criminalize vio-
lence against persons with albinism, including the violation of their bodily in-
tegrity. This can be accomplished by either enacting a new Criminal Code or
amending an existing one to prohibit harmful practices, including those like rit-
ual or muti murders, which often implicate the killing of persons with albinism
for the purpose of harvesting their body parts to be used for medicinal pur-
poses.3?° The new or revised/amended Criminal Code should, at the minimum,
criminalize the following acts: infanticide and abandonment of children with al-
binism; discrimination against individuals solely because they are living with
albinism; trafficking in persons and sale of children with albinism or their body
parts; abduction and snatching of persons and children with albinism; accusa-
tions of witchcraft; ritual attacks and/or murders.37

In her report to the Human Rights Council on harmful practices and hate
crimes targeting persons with albinism, the Independent Expert on the enjoy-
ment of human rights by persons with albinism, Ms. Muluka-Anne Miti-Drum-
mond, noted that “[w]hile violations and abuses have been categorized under
harmful practices against persons with albinism,” she “also views such cases as
hate crimes under the same rubric.”3%® She states further that “[t]he egregious-
ness of these violations and their ongoing occurrence against this specific group
of people with their particular physical characteristics are vital factors in under-
standing the situation of persons with albinism as targets of hate crimes.”3%

As made clear by the former Special Rapporteur on extrajudicial, summary
or arbitrary executions, Ms. Agnes Callamard, “witchcraft-related violations of
the right to life [are] arbitrary killings that should trigger State responsibility
whenever the State has failed to act to prevent killings that were foreseeable and
preventable.”4%0 She then recommended that “witchcraft-related killings, which
also affect persons with albinism,” should “be treated as hate crimes, requiring

3% The Bill of Rights in each African constitution must conform to the provisions
of international and regional human rights instruments.

3% M. Steyn, Muti Murders form South Africa: A Case Report, 151 FORENSIC SCI.
INT’L 279, 279 (2005) (examining muti murders in South Africa).

397 Rep. of the Independent Expert on the Enjoyment of Human Rights by Persons
With Albinism, Muluka-Anne Miti-Drummond, Harmful Practices and Hate
Crimes Targeting Persons with Albinism, at 11, UN. Doc. A/HRC/49/56, (Jan. 4,
2022) (examining harmful practices and hateful targeting persons with albinism).

38 Id. at 5 para. 18.

399 [d

400 Jd. at 5 para. 19.
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States to adopt a range of additional legal, investigatory, sentencing and protec-
tion measures whenever there were suspicions that a killing could be related to
witchcraft.”40! Tt is incumbent upon each African State to criminalize these hate
crimes and provide the wherewithal for the domestic legal system to prosecute
and bring to justice those who violate the rights of persons with albinism.

The next step in the reform process requires each African country to sign and
ratify all the major regional and international human rights treaties and conven-
tions. For African countries, these include the CEDAW, CRC, ICCPR (and its
two protocols), the ICESCR, the Banjul Charter, the Convention on the Rights
of Persons with Disabilities, the Maputo Protocol, and the African Charter on
the Rights and Welfare of the Child.4%> Once an African country has signed and
ratified an international or regional human rights instrument, it must then do-
mesticate it and create rights that are justiciable in domestic or national courts.*03
African countries, such as Cameroon, have used their national constitutions to
affirm their attachment to various international human rights instruments. 4% Un-
fortunately, these affirmations do not create rights that are justiciable directly in
domestic courts. To ensure that rights enumerated in international human rights
instruments are “directly justiciable in its domestic courts, a country can make
reference to these instruments in its national constitution and specifically include
a statement to the effect that ‘these instruments form part of this constitution’ or
that they are ‘an integral part of this constitution and of national law.””’403

When the Republic of Kenya adopted a new constitution in 2010, the drafters
wrote provisions that dealt directly with the applicability of international law
within Kenya and in its domestic courts. For example, Article 2(5) states as fol-
lows: “The rules of international law shall form part of the law of Kenya.”4%
Pursuant to this provision, the “general rules of international law” are rendered
justiciable in the domestic courts of Kenya.4?” In addition, Kenya’s 2010 Con-
stitution provides a way for international conventions and treaties that the coun-
try has ratified to be domesticated.*%® According to Article 2(6), “[a]ny treaty or
convention ratified by Kenya shall form part of the law of Kenya under this
Constitution.”* Thus, each African country can, through its constitution, “put

401 Id

402 Although these international and regional human rights instruments do not spe-
cifically address violence against persons with albinism, they seek to eliminate var-
ious practices that harm persons with disabilities, including those that interfere with
the body integrity of persons with albinism. See, Mbaku, supra note 389, at 30.

403 Id

404 See CONSTITUTION June 2, 1972, pmbl. (Cameroon).

405 See Mbaku, supra note 389, at 30.

406 See CONSTITUTION Aug, 4, 2010, art. 2(5) (Kenya).

407 Id

408 Id. art. 2(6).

409 Id
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to rest any doubts as to whether international law, including customary interna-
tional law, is law within its national jurisdiction.”*!0

Each African country must engage in a systematic and purposeful process of
reviewing the traditions and customs of all its ethnocultural groups in order to
modify or abolish those practices that are harmful to persons with albinism. Each
African country must understand that its laws, “whether [they are] based on stat-
ute, custom, or the constitution, must conform with and reflect provisions of
international human rights instruments.”4!! Most importantly, prohibitions
against these practices, “whether based on tradition, custom, religion or other
ascriptive factors” and which harm persons with albinism and/or threaten their
human rights and fundamental freedoms, or “interfere with their physical [or
bodily] integrity, must be entrenched in the constitution.”#!2 Constitutionally en-
trenching these laws will ensure that they cannot easily be abrogated through
ordinary legislation, for example, in response to lobbying by special-interest
groups.*13

The enforcement of laws that criminalize violence against persons with albi-
nism requires a judiciary that is independent and has the capacity to perform its
functions without interference from the political branches. Hence, in order to
enhance the ability of a legal system in an African country to fully enforce the
laws, including those that criminalize practices that harm persons with albinism,
it is necessary that each country provide itself with “institutional arrangements
that guarantee judicial independence, enhance the ability of the judiciary to with-
stand interference from other branches of government, especially the executive,
and provide the judiciary with the legal tools to act independently as a check on
the exercise of government power.”#'4 Thus, in the sub-section that follows, this
article will examine the concept of judicial independence and its relevance to the
protection of the rights of persons with albinism.

D. Independence of the Judiciary as a Critical Factor in the Protection of the
Rights of Persons with Albinism

Many African countries currently have governing processes that are charac-
terized by “imperial or reinforced presidencies, relatively weak legislatures, and
civil societies that are not politically active enough to fully serve as a guard on

410 See John Mukum Mbaku, International Law and Limits on the Sovereignty of
African States, 30 FLA. J. INT’L L. 43, 72 (2018).

411 Mbaku, supra note 389, at 31.

412 Id

413 Id

414 See John Mukum Mbaku, African Courts and International Human Rights
Law, 48 BROOK. J. INT’L L. 445, 478 (2023).
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the exercise of government power.”4!> In countries with such governing pro-
cesses, the courts represent an important institution that can fight impunity by
both state and non-state actors and effectively protect the rights of vulnerable
groups, such as women, girls, ethnic minorities, and persons with albinism.*16
Unfortunately, in many African countries, the executive controls both the judi-
cial and legislative branches of government.#!” For example, in a recent study
conducted by the Africa Center for Strategic Studies (Washington, D.C.), Paul
Nantulya determined that “[t]he widespread politicization, corruption, and co-
option of courts, electoral commissions, and other institutions is one reason why
more than half of Africa’s 19 elections this year [2024] are likely to be largely
perfunctory formalities where election results are known in advance.”4!8

Nantulya also found that in recent elections in the Democratic Republic of
Congo (“DRC”), Zimbabwe, Egypt, Gabon, Sierra Leone, Madagascar and
Uganda, most opposition leaders declined to petition the courts to adjudicate
their post-election grievances because they believed that the judiciary system
was not independent but was beholding to the incumbent regime.*!® Courts are
a very important democracy-promoting institution and more importantly, they
are critical for the protection of human rights and fundamental freedoms. How-
ever, to fulfil this important role, the judiciary must be granted necessary inde-
pendence. If courts are co-opted by the executive, “they can rubber-stamp ille-
galities, entrench impunity, and weaken oversight institutions.”420

According to a 2017 survey on the judiciary in Africa, Afrobarometer deter-
mined that courts are among the most distrusted institutions in the continent.*?!

415 Id.; See also John Mukum Mbaku, Protecting Human Rights in African Coun-
tries: International Law, Domestic Constitutional Interpretation, the Responsibility
to Protect, and Presidential Immunities, 16 S. C. J. INT'L L. & BUS. 1, 164-65
(2019).

416 See Mbaku, supra note 414.

417 See, e.g., U.S. Dep’t of State, Bureau of Democracy, H.R. and Lab., Country
Reports on Human Rights Practices for 2018: Cameroon 11 (2018) (noting that in
Cameroon, “[t]he court system is subordinate the Ministry of Justice, which in turn
is under the president”), see also Gabon: Freedom in the World 2021 Country Re-
port, FREEDOM HOUSE (2021), https://freedomhouse.org/country/gabon/freedom-
world/2021#:~:text=The%?20courts%20are%20subordinate%20to,t0%20ap-
point%20and%20dismiss%20judges (noting that the courts are subordinate to the
president and the “[t]he judiciary is accountable to the Ministry of Justice, through
which the president has the power to appoint and dismiss judges”).

418 Paul Nantulya, Regime Capture of the Courts in Africa, AFR. CTR. FOR
STRATEGIC STUD. (Feb. 27, 2024), https://africacenter.org/spotlight/regime-capture-
courts-africa/.

49 See id.

420 Id

41 See Carolyn Logan, Ambitious SDG Goal Confronts Challenging Realities:
Access to Justice is Still Elusive for Many Africans, AFROBAROMETER 1, 5 (Mar.
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For example, across 36 African countries, Afrobarometer found that 43% of re-
spondents trusted the courts “not at all,” while 33% of respondents believed the
majority of judges and magistrates were corrupt.*?> Many African executives
use various tactics to “control and co-opt courts.”#?> While national constitutions
may grant the chief justice the power to “lead the judiciary,” the “real power lies
with the justice minister and attorney general—trusted members of the execu-
tive, and often the ruling party.”#?* These members of the executive “exercise
outsized influence on how judiciaries function, including budgets, administra-
tion, and even the types of cases they can hear.”4?

Many of today’s francophone African countries have governing processes
characterized by separation of powers with what are supposed to be checks and
balances.4?¢ However, in these political systems, the executive branch of gov-
ernment dominates the legislature and the judiciary.4?” For example, Came-
roon’s 1996 Constitution introduced the concept of separation of powers with
checks and balances into the country’s governance architecture.4?® However, the
executive dominates and controls the other two branches of government.*®
Cameroon’s legislative branch, the Parliament, consists of two chambers—the

2017), https://www.afrobarometer.org/wp-content/uploads/2022/02/ab_r6_poli-
cypaperno39 access_to_justice in_africa_eng.pdf.

422 Id. at 5-6.

423 Nantulya, supra note 418.

424 Id

425 Id

426 See CONSTITUTION DE LA REPUBLIQUE TOGOLAISE Oct. 14, 1992 (rev. 2007),
art. 51 (Togo); CONSTITUTION DE LA REPUBLIQUE DU CAMEROUN June 2, 1972 (rev.
2008), pmbl. (Cameroon); CONSTITUTION DE LA REPUBLIQUE DE COTE D’IVOIRE
Nov. 8, 2016, pmbl.; CONSTITUTION DE LA REPUBLIQUE DU BENIN Dec. 2, 1990,
arts. 41-42.

47 JOHN MUKUM MBAKU, PROTECTING MINORITY RIGHTS IN AFRICAN
COUNTRIES: A CONSTITUTIONAL POLITICAL ECONOMY APPROACH 132 (2018).

428 Id. at 137.

429 See U.S. Dep’t of State, supra note 417, at 11 (noting that in Cameroon, “[t]he
constitution designates the president as ‘first magistrate,” thus ‘chief” of the judici-
ary, making him the legal arbiter of any sanctions against the judiciary”). In addition,
the president’s political party controls both the National Assembly and the Senate,
the two chambers of Parliament. See, e.g., Tansa Musa, Cameroon Assembly Clears
Way for Biya Third Term, REUTERS (Apr. 10, 2008), https://www.reuters.com/article
/economy/cameroon-assembly-clears-way-for-biya-third-term-idUSL 10840480/
(noting the domination of the National Assembly by the ruling Cameroon People’s
Democratic Movement).
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Senate (le Sénat)®? and the National Assembly (I’Assemblée nationale).*3' The
government controls the National Assembly (with 162 out of 180 members)+32
and the Senate (with 96 out of 100 members).43? In addition, Cameroon’s presi-
dent is also granted the power by the Constitution, to guarantee the independence
of the judiciary.#3* According to Article 37(3), “[t]he President of the Republic
shall guarantee the independence of judicial power.”#35 In addition, this provi-
sion also states that the President “shall appoint members of the bench and of
the legal department.”43¢

In a study of the human rights situation in Cameroon, the U.S. Department of
State determined that “[d]espite the judiciary’s partial independence from the
executive and legislative branches, the president of the republic appoints all
members of the bench and legal department of the judicial branch, including the
president of the Supreme Court, and may dismiss them at will.”437 The U.S. De-
partment of State also determined that in Cameroon, “[t]he court system is sub-
ordinate to the Ministry of Justice, which in turn is under the president.”*38 The
constitution designates the president as the “‘first magistrate,” thus ‘chief” of the
judiciary, making him the legal arbiter of any sanctions against the judiciary.”43°

The imbalance in power among the three branches of government in Came-
roon and other African countries represents a major obstacle to the effective pro-
tection of human rights generally and the rights of persons with albinism in par-
ticular.#40 Since the judiciary is often called upon “to adjudicate matters or

430 The Senate is made up of 100 Senators. CENTRAL INTELLIGENCE AGENCY,
Cameroon, THE WORLD FACTBOOK 13 (last updated Oct. 28, 2024),
https://www.cia.gov/the-world-factbook/countries/cameroon/.

431 The National Assembly is made up of 180 MPs. /d.

432 Of'these, the President’s party, the Cameroon People’s Democratic Movement
(CPDM) accounts for 152 members, and two other parties, which are part of the
government, the National Union for Democracy and Progress (UNDP) and the Front
for the National Salvation of Cameroon (FNSC) account for 7 and 3 members, re-
spectively. Id. at 14.

433 The CPDM, UNDP, and FNSC account for 94, 1, and 1 member(s), respec-
tively. Presentation of the Cameroonian Senate, SENAT (last visited Sept. 15,
2024), https://senat.cm/?page 1d=2246&lang=en.

434 CONSTITUTION DE LA REPUBLIQUE DU CAMEROUN June 2, 1972 (rev. 2008),
art. 37(3) (Cameroon).

435 Id

436 Id

47 U.S. Dep't of State, Bureau of Democracy, H.R. and Lab., Country Reports on
Human Rights Practices for 2022: Cameroon 13 (2022).

438 U.S. Dep’t of State, supra note 417.

439 Id

440 Mbaku, supra note 414, at 479. See also Amnesty International, Malawi: Im-
punity Fuels Killings of People with Albinism for Their Body Parts (June 28, 2018),
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conflicts bearing directly on the protection of human rights,” including, of
course, those of persons with albinism,**! it is important that its independence
be constitutionally guaranteed in order to minimize interference by the political
branches of government in its activities.*4?

The Constitutional Court of South Africa (“ZACC”), the country’s highest
court, ruled on judicial independence. In De Lange v. Smuts, the ZACC held that
“judicial independence . . . is foundational to and indispensable for the discharge
of the judicial function in a constitutional democracy based on the rule of
law.”44 In addition, the ZACC ruled that judicial independence “of which struc-
tural independence is an indispensable part, is expressly proclaimed, protected
and promoted by subsections (2), (3) and (4) of section 165 of the Constitu-
tion.”#4* The ZACC guaranteed judicial independence in the following manner:

(2) The courts are independent and subject only to the Constitution and the
law, which they must apply impartially and without fear, favour or preju-
dice.

(3) No person or organ of state may interfere with the functioning of the
courts.

(4) Organs of state, through legislative and other measures, must assist and
protect the courts to ensure the independence, impartiality, dignity, acces-
sibility and effectiveness of the courts.*4

Writing for the ZACC, Justice O’Regan cited Valente v. The Queen, a case of
the Supreme Court of Canada where Le Dain J held as follows:

It is generally agreed that judicial independence involves both individual
and institutional relationships: the individual independence of a judge, as
reflected in such matters as security of tenure, and the institutional inde-
pendence of the court or tribunal over which he or she presides, as reflected

https://www.amnesty.org/en/latest/news/2018/06/malawi-impunity-fuels-killings-
of-people-with-albinism-for-their-body-parts/.

41 Mbaku, supra note 414, at 479. For example, a study by Amnesty Interna-
tional found that in Malawi, civil society was quite concerned about the govern-
ment’s “‘laissez-faire’ attitude towards combating attacks against people with albi-
nism.” See Amnesty International, End Violence Against People with Albinism:
Towards Effective Criminal Justice for People with Albinism in Malawi (June 28,
2018) at 20, https://www.amnestyusa.org/wp-content/uploads/2018/06/Malawi-
2018 Albinism-briefing.pdf.

442 Mbaku, supra note 414, at 479. See also Valente v. The Queen, [1985] 2
S.C.R. 673, 675 (Can.) (enumerating the minimum requirements for judicial inde-
pendence, which include freedom from “arbitrary interference by the Executive”).

43 De Lange v. Smuts NO and Others 1998 (3) SA 785 (CC) at 50-51 para. 59
(S. Afr.).

44 Id. at 51 para 59.

45 S, AFR. CONST., 1996, § 165 (2)(4).
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in its institutional or administrative relationships to the executive and leg-
islative branches of government. . . The relationship between these two as-
pects of judicial independence is that an individual judge may enjoy the
essential conditions of judicial independence but if the court or tribunal
over which he or she presides is not independent of the other branches of
government, in what is essential to its function, he or she cannot be said to
be an independent tribunal.#46

Through De Lange, the ZACC effectively endorsed the requirements for ju-
dicial independence spelled out by the Supreme Court of Canada in Valente.**
Justice Le Dain, writing for the Court in Valente, held that “[s]ecurity of tenure”
is the “first of the essential conditions for judicial independence” and that “the
essentials of security of tenure may be provided by constitutional or legislative
provision.”#*® Le Dain J emphasized that the critical factor in security of tenure
is “that the judge be removable only for cause, and that cause be subject to in-
dependent review and determination by a process at which the judge affected is
afforded a full opportunity to be heard.”#*° In conclusion, “[t]he essence of se-
curity of tenure . . . is a tenure, whether until an age of retirement, for a fixed
term, or for a specific adjudicative task, that is secure against interference by the
Executive or other appointing authority in a discretionary or arbitrary man-
ner.”40

Although African countries do not have to adopt Canada’s approach to the
security of tenure for judicial officers, including judges, the ruling in Valente
can provide them with important lessons on how to structure their governing
processes to fully and effectively guarantee the security of tenure for judicial
officers. First, each African country must recognize security of tenure as an es-
sential and indispensable element of judicial independence.*3! Second, the polit-
ical branches (the legislature and the executive) must not be allowed to arbitrar-
ily interfere with the execution of the judicial function.*32 Third, if it becomes
necessary for a judicial officer to be removed from office, this must be under-
taken through an open and transparent process, one that provides the affected
individual the “opportunity to be heard, in person or by counsel, and to cross-
examine witnesses and adduce evidence.”*33

Given the fact that the legislative branch is most likely to be involved in the
process of removing a judicial officer, it is critical that the legislature be

46 Valente, supra note 442, at 687.

47 The standard for judicial independence was set out by the Supreme Court of
Canada in Valente v. The Queen. See id. at 694—712.

48 Id. at 694-95.

49 Id. at 698.

450 Id

41 Mbaku, supra note 414, at 483.

452 Id

453 Id
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independent enough of the executive so that it can perform its constitutional
functions without interference by the president or other high-ranking officials.**
That is, parliament should and must not be a “rubber stamp” that serves only to
do the “biding of the president.”45> The National Assembly in today’s Came-
roon, for example, is generally considered a “rubber stamp Parliament which is
governed by party discipline” and “not the rule of law or the common inter-
est.”’436

The second essential element of judicial independence, as enumerated in
Valente, is financial security, which can be interpreted as “security of salary or
other remuneration, and, where appropriate, security of pension.”*7 As held by
Justice Le Dain, “[t]he essence of such security [to a judicial officer] is that the
right to salary and pension should be established by law and not be subject to
arbitrary interference by the Executive in a manner that could affect judicial in-
dependence.”#8 The decision in Valente distinguishes “between a right to a pen-
sion and a pension that depends on the grace or favor of the Executive.”* There
are discussions in the legal literature over whether compensation for judicial of-
ficers should be determined by the legislature instead of by “the executive gov-
ernment and whether these salaries should be made a charge on the account into
which taxes and revenue are deposited (i.e., the Consolidated Revenue Fund)
instead of requiring an annual appropriation.”460

While Justice Le Dain states that this distinction is not critical for judicial
independence in Canada, “it can actually have a significant impact on the inde-
pendence of the judiciary in African countries, particularly those such as Came-
roon, which have imperial presidencies.”#¢! For example, Professor Charles
Manga Fombad, an expert on judicial independence in Cameroon, stated that
incumbent President Paul Biya has, during most of his tenure as the country’s
chief executive, routinely manipulated judicial officers’ compensation packages
in order to improve his chances of being declared the winner of presidential
elections.*? The key to enhancing judicial independence and hence, its ability
to bring to justice individuals or groups that violate the rights of persons with

454 Id

455 Id

456 Id

47 Valente, supra note 442, at 704.

458 Id

459 Id

460 Mbaku, supra note 414, at 484.

461 Id

462 CHARLES MANGA FOMBAD, Endemic Corruption in Cameroon: Insights on
Consequences and Control, CORRUPTION AND DEVELOPMENT IN AFRICA: LESSONS
FROM COUNTRY CASE STUDIES 234, 247-48 (Kempe Ronald Hope, Sr. & Bornwell
C. Chikulo eds., 2000).
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albinism, is to make sure that the judiciary is independent and free from manip-
ulation by the political branches.

In its study of the role played by the judiciary in controlling corruption in
Ghana, Global Integrity determined that “the lack of judicial independence from
the executive is one of the root causes of a judiciary’s inability to uphold the
law.”463 In its 2016 report, Global Integrity concluded that “judicial independ-
ence is not guaranteed in about half of the 54 African countries.”#%* Thus, sig-
nificantly improving the legal environment where the human rights and funda-
mental freedoms of persons with albinism can be recognized and protected
requires constitutionally guaranteeing the independence of the judiciary.463

The third essential element for judicial independence, as provided in Valente
by Le Dain J, is “institutional independence of the tribunal with respect to mat-
ters of administration bearing directly on the exercise of its judicial function.””46¢
In many countries, an important issue that has to be decided is “[t]he degree to
which the judiciary should ideally have control over the administration of the
courts.”#7 Courts in several countries, including Canada, have made a clear dis-
tinction “between adjudicative independence and administrative independ-
ence.”%8 In countries, such as the United States, however, “the federal judiciary
is a separate branch which includes judicial administration.”46

Whether the judiciary is granted the power of adjudication and administration
by the constitution or whether these functions “are split between the Judiciary
and the Executive, the key to judicial independence is that the law adequately
constrains the State so that the Executive is not able to*”° ‘interfere with, or . . .
influence the adjudicative function of the judiciary.””47! If the judiciary is not
granted full responsibility for and control of judicial administration, then it is
important that judicial officers work closely with the Executive and its repre-
sentatives. Under this type of institutional arrangement, it is important that judi-
cial officers are not “captured” by the Executive and his or her representatives,
a process that can effectively place the judiciary “in a position to be unduly and
arbitrarily influenced.”*”2

463 Franck Kuwonu, Judiciary: Fighting Graft Needs Muscle, 30 AFR. RENEWAL
10, 10 (2016), https://www.un-ilibrary.org/content/journals/25179829/30/2/5/read.

464 Id

465 Mbaku, supra note 414, at 485.

466 Valente, supra note 442, at 708 para. V1.

467 Id

468 Id

469 Id

470 Mbaku, supra note 414, at 485 (quoting Valente, [1985] 2 R.C.S. 673, 709
para. VI).

411 Valente, supra note 442, at 709 para. VL.

472 Mbaku, supra note 414, at 486 (quoting Valente v. The Queen, [1985]2 S.C.R.
673, 709 (Can.))
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In the case of collective or institutional independence, the Canadian Supreme
Court has held that at the minimum, the judiciary should be granted control over
the “assignment of judges, sittings of the court, and court lists—as well as the
related matters of allocation of court rooms and direction of the administrative
staff engaged in carrying out these functions.”#”3> Among the issues that bear
directly on institutional independence are “the financial aspects of court admin-
istration—budgetary preparation and presentation and allocation of expendi-
ture—and in the personnel aspects of administration—the recruitment, classifi-
cation, promotion, remuneration, and supervision of the necessary support
staff.”474

In Valente, Justice Le Dain also held that there are other elements that are
critical or desirable for judicial independence and these include “independence
in budgeting and in expenditure of an approved budget, and independence in
administration, covering not only the operation of the Courts but also the ap-
pointment and supervision of the supporting staff.”47> In addition, held Justice
Le Dain, “[bJudget independence does not mean that Judges should be allowed
to fix their own salaries; it means simply that the budget should not be part of
any departmental budget but should be separately presented and dealt with.”476

Canada’s former Chief Justice, Brian Dickson CJ, held in The Queen v.
Beauregard that “[p]reparation of judicial budgets and distribution of allocated
resources should be under the control of the Chief Justice of the various courts,
not the Ministers of Justice” and that “[c]ontrol over finance and administration
must be accompanied by control over the adequacy and direction of support
staff.”477 In Bauregard, Dickson CJ summarized the principle of judicial inde-
pendence as follows:

Historically, the generally accepted core of the principle of judicial inde-
pendence has been the complete liberty of individual judges to hear and
decide the cases that come before them: no outsider—be it government,
pressure group, individual or even another judge—should interfere in fact,
or attempt to interfere, with the way in which a judge conducts his or her

413 Valente, supra note 442, at 709 para. V1.

474 Id. at 709-10 para. VI.

475 Id. at 710 para. VI (quoting Bora Laskin, Chief Just., Sup. Ct. of Can., Address
to the Canadian Association of Provincial Court Judges, New Judges Programme,
Ottawa, Some Observations on Judicial Independence (Nov. 1, 1980) (unpublished
manuscript available in The Library, Supreme Court of Canada, Ottawa)).

476 Id

477 Id. at 711 para. VI (quoting Brian Dickson, Chief Just., Sup. Ct. of Can., Ad-
dress to the Canadian Bar Association, Halifax, The Rule of Law: Judicial Independ-
ence and the Separation of Powers, (Aug. 21, 1985) (unpublished manuscript avail-
able in The Library, Supreme Court of Canada, Ottawa)).
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case and makes his or her decision. This core continues to be central to the
principle of judicial independence.478

Dickson CJ stated further that “[t]he ability of individual judges to make de-
cisions in discrete cases free from external interference or influence continues,
of course, to be an important and necessary component of the principle [of judi-
cial independence]. Today, however, the principle is far broader.”#7® Legal
scholars argue that “[t]he judiciary has developed from a dispute-resolution
mechanism, to a significant social institution with an important constitutional
role which participates along with other institutions in shaping the life of its
community.”*80 Today, “judicial independence involves both individuals and in-
stitutional relationships: the individual independence of a judge, as reflected in
such matters as security of tenure, and the institutional independence of the court
or tribunal over which he or she presides, as reflected in its institutional or ad-
ministrative relationships to the executive and legislative branches of govern-
ment.”*8! According to Chief Justice Dickson:

[t]he rationale for this two-pronged modern understanding of judicial inde-
pendence is recognition that the courts are not charged solely with the ad-
judication of individuals cases. That is, of course, one role. It is also the
context for a second, different and equally important role, namely as pro-
tector of the Constitution and the fundamental values embodied in it—rule
of law, fundamental justice, equality, preservation of the democratic pro-
cess, to name perhaps the most important. 482

While it is true that judicial independence is critical for “the effective and fair
adjudication of individual cases,”#%3 it can also be considered “the lifeblood of
constitutionalism in democratic societies.”#8* The recognition and protection of
the rights and fundamental freedoms of persons with albinism in African coun-
tries requires not just ensuring that all national laws (the constitution, statutory
and customary laws) conform to the provisions of international human rights
instruments, but also that the country is provided with “a judiciary that is inde-
pendent enough to be able to enforce [human rights] without arbitrary interfer-
ence from the other branches of government, particularly, the executive.”485

478 The Queen v. Beauregard [1986] 2 S.C.R. 56, 69 (Can.).

479 Id

480 Id. at 69 (quoting PROFESSOR SHIMON SHETREET, The Emerging Transna-
tional Jurisprudence on Judicial Independence: The IBA Standards and Montreal
Declaration, JUDICIAL INDEPENDENCE: THE CONTEMPORARY DEBATE 393, 393 (S.
Sheetreet & J. Deschénes eds., 1985)).

81 Beauregard, supra note 478, at 70 (quoting Valente v. The Queen, [1985] 2
S.C.R. 673, 687 (Can.))

482 Id

483 Mbaku, supra note 414, at 488.

484 Beauregard, supra note 478, at 70.

45 Mbaku, supra note 414, at 488.
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Securing such an independent judiciary should begin with holistic and compre-
hensive constitutional reforms undertaken through a participatory and inclusive
process to provide each African country with a governing process undergirded
by the separation of powers with checks and balances. The independent judiciary
should be considered one of the checks and balances.

The full protection of the human rights and fundamental freedoms of persons
with albinism in African countries should involve three important inter-related
steps. First, each African country must sign and ratify relevant international and
regional human rights instruments (e.g., the Banjul Charter; the African Child
Charter; the Maputo Protocol; CEDAW; ICCPR; ICESCR; International Con-
vention on the Rights of Persons with Disabilities). Second, the country must
domesticate each instrument to create rights that are justiciable in its domestic
courts. Finally, the country must undertake robust and holistic institutional re-
forms to provide itself with a governing process that is undergirded by separa-
tion of powers with checks and balances, including an independent judiciary.*8¢

Undertaking the necessary institutional reforms to provide each African coun-
try with a governing process characterized by an independent judiciary is com-
plex and will take time. However, in the short term, judges in several African
countries “are challenging the status quo and using their powers to interpret their
respective constitutions and determine the constitutionality of laws, including
customary laws, to invalidate and declare null and void, those laws and customs
that violate the national constitution and international human rights instru-
ments.”*87 Judges in Botswana,*3 Nigeria,*8? and South Africa,*° for example,

486 John Mukum Mbaku, International Law, Corruption and the Rights of Chil-
dren in Africa, 23 SAN DIEGO INT’L L. J. 195, 227 (2022).

47 Mbaku, supra note 414, at 488.

48 See Ramantele v. Mmusi and Others (CACGB-104-12) [2013] BWCA, at 67
(ruling that the Ngwaketse customary law of inheritance does not prohibit female
children from inheriting as intestate heirs to their deceased parents’ family home-
stead).

49 In Ukeje v. Ukeje and Anekwe v. Nwekwe, the Supreme Court of Nigeria de-
clared unconstitutional and hence, null and void, the prohibition, by customary law,
of the female child’s right to inherit the property of her deceased father’s estate). See
Ukeje v. Ukeje (2014) 11 NWLR (PT 1418) 384 (Nigeria); Anekwe v. Nweke (2014)
9 NWLR (PT 1412) 392 (Nigeria).

40 In Government of the Republic of South Africa v. Grootboom, the Constitu-
tional Court of South Africa ruled that the country’s housing authorities violated the
constitution by failing to develop and adopt a housing plan that would have provided
for the immediate needs of persons who had been evicted from their informal hous-
ing units). See Gov't of the Republic of S. Afr. v. Grootboom 2000 (1) SA 46 (CC)
at 66 para. 95 (S. Afr.).
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are performing this function and directing the legislative branch to cure the de-
fect in the law.*!

The recognition and protection of the rights of persons with albinism also re-
quires the participation of various international and domestic institutions. For
example, NGOs within each African country can educate members of various
communities about violence against people with albinism, encourage political
leaders to publicly condemn attacks against and killings of persons with albi-
nism, and help the police investigate crimes against persons with albinism. In
the sub-section that follows, this article will provide an overview of the im-
portance of civil society advocacy activities, as well as those of international
organizations, on behalf of persons with albinism in African countries. All these
activities and actions are designed to minimize violence against persons with
albinism and significantly improve the promotion and protection of their human
rights and fundamental freedoms.

E. International and Domestic Advocacy on Behalf of Persons with Albinism in
Africa

Advocacy by both domestic and international organizations who promote the
rights of persons with albinism is critical to the recognition and protection of the
rights of this extremely vulnerable group of persons. Without such strong and
robust advocacy, violence against persons with albinism in the African countries
is likely to continue.**? For example, the Office of the U.N. Commissioner for
Human Rights (“OHCHR”) adopted initiatives to promote “awareness and pro-
mote the protection of the rights of persons with albinism, thus increasing the
visibility of violations against the group, which until then had received little at-
tention from the international community.”493

The OHCHR has numerous mechanisms that could be used to enhance the
protection of the rights of persons with albinism. For example, the OHCHR can
use his or her voice, press statements, “side-events on the margins of Human
Rights Council sessions,” and “online public information campaigns,” to in-
crease understanding and raise awareness of albinism.%** At both the interna-
tional and domestic levels, artists can be used to reach a greater audience through
their “voices and work.”#% For example, in 2018, singer-songwriter and albino
activist Salif Keita “assembled an international forum on protecting albino peo-
ple in Africa and dedicated a benefit concert to a 5-year-old albino girl who was

1 Mbaku, supra note 388, at 169.

492 Human Rights Council Study on the Situation, supra note 364, at 11-12.
493 Id. at 12 para. 45.

494 Id

495 Id. at 12 para. 46.
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kidnapped, tortured and killed in Mali in May [2018].74% Also, on December 5,
2013, in celebration of Human Rights Day, Keita performed a concert as part of
his advocacy work for persons with albinism in Africa at the Palais des Nations
in Geneva, Switzerland.*7

While international advocacy is important, it is equally critical that work is
done at the domestic and regional levels to create awareness of albinism. With
respect to domestic advocacy, civil society and its organizations can and should
play a very important role. They can engage with regional human rights mecha-
nisms and institutions, such as the African Commission on Human and Peoples’
Rights (“African Commission”), the African Court on Human and Peoples’
Rights (“African Human Rights Court”), and the ECOWAS Community Court
of Justice.**® For example, in 2021, Blind South Africa (“Blind SA”), an NGO
that advocates on behalf of the blind, “felt that the issue of access to literary
works for the blind could be delayed no longer, and approached the High Court
for an order declaring the Copyright Act to be unconstitutional to the extent that
it unjustifiably fails to make proper provision for blind people to access
books.”4%

Besides advocating on behalf of persons with albinism, international and do-
mestic organizations can provide assistance to persons with albinism who are
victims of crimes, violence, and discriminatory practices. For example, the U.N.
Voluntary Fund for Victims of Torture (“VFVT”), which is managed by the
OHCHR, provides direct assistance to “victims of torture and their family mem-
bers through grants awarded to non-governmental channels of assistance,”
which include “NGOs, rehabilitation centres, [and] associations of victims and
family members.”>% For example, in 2014, the VFVT granted an emergency
grant to the Tanzanian NGO, Under The Same Sun, to provide prosthetic ser-
vices and psychological assistance to many men and women with albinism who

4% Baba Ahmed, African Singer Makes Persecution of Fellow Albinos Visible,
AP NEWS (Nov. 18,2018, 2:58 PM), https://apnews.com/general-news-arts-and-en-
tertainment-music-ea9f85f7418b437bb36e66dd21452d3c.

4“7 Human Rights Day Event Celebrates the 20th Anniversary of the Office, U.N.
Off. of the High Comm’r of Hum. Rts. (Dec. 4, 2013), https://www.ohchr.org/en
/stories/2013/12/human-rights-day-event-celebrates-20th-anniversary-office.

498 See, e.g., John Mukum Mbaku, The Emerging Jurisprudence of the African
Human Rights Court and the Protection of Human Rights in Africa, 56 VAND. J.
TRANSNAT’L L. 367, 381-394 (2023) (noting the role played by various NGOs in
bringing cases to the African Commission for Human and Peoples’ Rights and the
African Court on Human and Peoples’ Rights).

49 Jeremy de Beer, South Africa: Copyright and the Rights of Blind People,
ENSAFRICA (Nov. 1, 2022), https://www.ensafrica.com/news/detail/6365/south-af-
rica-copyright-and-the-rights-of-blin.

590 Human Rights Council Study on the Situation, supra note 364, at 11-12 para.
49.
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were mutilated through brutal attacks.3°! This type of victim-focused financial
assistance was renewed by the VFVT in 2015 in an effort to meet the needs of
additional numbers of persons with albinism who were attacked and mutilated
for the purpose of extracting their body parts for sale to people who believe,
albeit erroneously, that they could use them to successfully heal various dis-
eases, seek wealth, power or sexual conquest.302

There are also international human rights institutions that can advocate, even
if indirectly, for the rights of persons with albinism. For example, the Human
Rights Council, through the mandatory universal periodic review (“UPR”) and
the treaty monitoring bodies (e.g., the Committee on the Rights of the Child and
the Committee on the Rights of Persons with Disabilities), which interpret their
respective treaties and monitor their implementation by States Parties, can make
recommendations that can be used to improve the protection of the rights of per-
sons with albinism.’% For example, in the April 2014 UPR of Céte d’Ivoire,
“Spain expressed concern regarding discrimination against persons with albi-
nism” and recommended that authorities in Cote d’Ivoire “take concrete steps to
protect the rights of people with albinism, in accordance with the recommenda-
tions made by the Office of the High Commissioner, and raise awareness among
society about their situation.”504

In addition, during the UPR of the Democratic Republic of Congo (“DRC”)
in June 2014, Guatemala “shared the concern of the Committee on Economic,
Social and Cultural Rights about the killing of persons with albinism and the use
of their organs for witchcraft ceremonies” and a recommendation was made to
the DRC “[t]o combat all forms of discrimination against persons with albi-
nism.”3% In addition, in June 2014, the U.N. Human Rights Council, without a
vote, adopted Resolution 26/10 recommending that the U.N. General Assembly
(“UNGA”) declare June 13 as International Albinism Awareness Day and, on
November 18, 2014, the UNGA made the suggested declaration.3% At the re-
gional level, the African Commission on Human and Peoples’ Rights (“African
Commission”) adopted Resolution 263 on the prevention of attacks and discrim-
ination against persons with albinism.>07 The resolution requires, among other

01 Jd. at 12—13 para 49.

32 Id. See also Tanzanian Children with Albinism, Hunted for Their Body Parts,
Receive Prosthetic Limbs and a New Lease on Life, ABC NEWS (Dec. 28,2017, 9:36
AM),  https://abcnews.go.com/International/tanzanian-children-albinism-hunted-
body-parts-receive-prosthetic/story?id=49496498.

503 Human Rights Council Study on the Situation, supra note 364, at 13 para. 50.
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306 G.A. Res. 69/170, supra note 369, at 2.

507 African Commission on Human and Peoples’ Rights, Resolution on the Pre-
vention of Attacks and Discrimination Against Persons with Albinism, ACHPR
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things, Member States of the African Union “to include in their reports to the
African Commission information on the situation of persons with albinism, in-
cluding good practices in protecting and promoting their rights.”>% Finally, in
November 2013, the African Committee on the Rights and Welfare of the Child,
the committee of experts that monitors the implementation of the African Char-
ter on the Rights and Welfare of the Child (“ACRWC”), held its twenty-second
ordinary session in Addis Ababa.>® At that meeting, the ACRWC discussed the
situation of albinism in the continent and adopted a Declaration on Ending Dis-
crimination and Violence against Girls in Africa.>!0

The struggle to recognize and protect the rights of persons with albinism in
Africa is complex and requires a holistic approach, one that involves the partic-
ipation of all relevant stakeholders. Although countries, such as Malawi, Na-
mibia, Tanzania, and South Africa, have made significant progress in bringing
to justice people who violate the rights of persons with albinism, a lot of chal-
lenges remain. In the sub-section that follows, this article will examine some of
those challenges.

F. Challenges to the Protection of the Rights of Persons with Albinism in
Africa

One of the most important challenges to the protection of the rights of persons
with albinism in African countries is the lack of knowledge about albinism, what
itis, and the struggles and challenges faced by people with albinism in their daily
lives.>!! Oculocutaneous albinism (“OCA”) is defined as encompassing “a het-
erogeneous group of genetic conditions with an autosomal recessive inher-
itance” and is “characterized by hypopigmentation of the skin, hair and eyes due
to a reduced or lack of cutaneous melanin pigment production.”>!2 Persons with
albinism in Africa usually have “sandy coloured hair, white chalky skin and light
brown or blue eyes” and these traits make them “more susceptible to the harmful
effects of ultraviolet (UV) radiation.”>!3

/Res.263(LIV)2013 (Nov. 5, 2013), https://achpr.au.int/index.php/en/adopted-reso-
lutions/263-resolution-prevention-attacks-and-discrimination-against-persons.
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Medical researchers have determined two types of OCA, namely, (i) tyrosi-
nase negative (OCA1); and (ii) tyrosinase positive (OCA2).51* OCA1 is charac-
terized by “little or no melanin production due to the lack of a functional tyrosi-
nase, the critical enzyme required in the melanin biosynthetic pathway.”>!3
OCA2 is the more prevalent type of albinism and it exhibits “some level of ty-
rosinase activity, thereby producing some red-yellow photomelanin pigment that
gives rise to sandy coloured hair and light brown irises.””>'® This population con-
tinues to suffer significant levels of “social discrimination and stigmatization”
throughout many countries in Africa.’!” Human Rights Watch has determined
that persons with albinism in Africa “are often denied the chance to go to school,
get a job, have a family and face discrimination for their entire lives, simply
because of their appearance.”!8

Maureen Mswela, a lecturer in law at the University of South Africa, has
noted that “South Africans living with albinism are among the most marginal-
ised and vulnerable of the country’s citizens.”>!” A study of Ghana determined
that “Albinos are a visible minority and they are subjected to prejudice, stigma-
tization, discrimination and superstitions.”32? The Catholic Church and other
NGOs have intensified efforts, “especially in rural areas [of African countries,
such as Malawi] to sensitize communities on the rights of those with albinism
and construct houses for them that are safe from burglary.”>?! For Africans liv-
ing with albinism, life is not only dangerous but can be extremely deadly—they
face numerous challenges, which include “attacks, social alienation and lack of
medical care.”>?2 In addition, persons with albinism continue to “endure struc-
tural and systematic discrimination across southern Africa,” are subjected to sig-
nificantly high levels of violence, “and are actively hunted and killed for their

514 [d

515 Id

516 [d

17 1d.

518 HUMAN RTS. WATCH, Rights of Persons with Albinism (Apr. 12,2024),
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166 (2017).
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body parts . . . in countries such as Malawi, Mozambique, Tanzania and Zam-
bia.”23 They also continue to struggle to “access healthcare facilities for skin
cancer testing and treatment, get treatment for visual impairments or buy sun-
screen lotion, which is not always readily available particularly in rural ar-
eas.”>%4

Thus, the protection of the human rights and fundamental freedoms of persons
with albinism in Africa requires not just governmental policy to eradicate vio-
lence against this group of citizens, but also the provision of essential services
that protect them from the harmful effects of ultraviolet radiation.’? A lot of
persons with albinism in Africa are poor and hence, are not likely to have the
funds to purchase products, such as sunscreen, that can help protect them from
the effects of direct exposure to ultraviolet light.52¢ According to the U.N. Inde-
pendent Expert on the Enjoyment of Rights by Persons with Albinism, “[t]he
use of broad-spectrum sunscreen in persons with albinism significantly reduces
morbidity and mortality due to [various] occupational skin diseases.”>?” How-
ever, “[a]ccess to these products is often very limited in countries where they are
needed the most (i.e., in countries with high incidence of solar radiation), which
are often countries with low socioeconomic status.”528 British scientists, Patricia
M. Lund and Julie S. Taylor argue that African children “with the inherited con-
dition oculocutaneous albinism (OCA) are especially vulnerable due to their lack
of protective melanin” and are “highly susceptible to developing skin lesions

523 Amnesty International, Southern Africa: Persons with albinism especially
vulnerable in the face of COVI-19, June 12, 2020, https://www.amnesty.org/en/lat-
est/news/2020/06/southern-africa-persons-with-albinism-especially-vulnerable-in-
the-face-of-covid19/ (Nov. 8, 2024).
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325 Mark T. Carew et al., Unprotected: the Consequences of Climate Change for
the Health of Persons with Albinism, BMJ GLOB. HEALTH 1, 2 (Sept. 21, 2023)
(noting that persons with albinism globally “face a significantly higher risk of de-
veloping skin cancer from UV exposure compared with the general population”).

526 Nadja Wipp, On the African Continet, Discrimination Against People with
Albinism is Intensifying, JUSTICE FOR ALL (Dec. 22, 2021), https://www.thejfa.com
/read/on-the-african-continent-discrimination-against-people-with-albinism-is-in-
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527 Application to Add Broad-spectrum Sunscreen to the World Health Organi-
zation Model List of Essential Medicines and Model Essential Medicines for Chil-
dren, WORLD HEALTH ORG. 1, 2 (Dec. 16, 2022), https://cdn.who.int/media/docs
/default-source/essential-medicines/2023-eml-expert-committee/applications-for-
addition-of-new-medicines/a43 _sunscreen.pdf?sfvrsn=3533e0d4.
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that have both cosmetic and health complications, with a high risk of developing
skin cancers.”%?°

While limiting “exposure to sunlight, wearing appropriate hats and clothing,
and using sunscreens diligently,” are suggested ways to protect people with al-
binism from the harmful effects of ultraviolet light, medical researchers suggest
that this may not be enough.>3° The U.S.-based National Organization for Albi-
nism and Hypopigmentation (“NOAH?”) stated that “the task of preventing dam-
age to the skin over a lifetime is a difficult one” and that while “[p]reventing
sunburn is important,” it is, however, “not sufficient to prevent sun-damaged
skin.”331 First, sunscreen must be applied properly and in the right amount, leav-
ing some parts of the body (e.g., tops of ears, backs of arms and legs) unpro-
tected.33? Limiting sun exposure is the key to providing persons with albinism
effective protection from damaging ultraviolet light.>33 One way to limit sun ex-
posure is to plan outdoor activities for children with albinism for “morning or
evening” and provide them with appropriate clothing and hats, particularly,
“[c]olored clothing and denser-woven clothing,” which “allows less light pene-
tration.”33* The key is to take a more holistic approach to the protection of per-
sons with albinism, which includes sunscreen and other protective mechanisms,
such as hats and appropriate clothing.333

The recognition and the protection of the rights of persons with albinism re-
quires that States serve as “prime guardians . . . within their jurisdictions.”33¢ In
the sub-section that follows, this paper will provide an overview of the role that
States can play in safeguarding the rights of persons with albinism within their
jurisdictions.

G. African States and the Rights of Persons with Albinism

African States should ensure they have the necessary measures to fully and
effectively protect persons with albinism against discrimination and violence.
These measures, however, must “comply with their international obligations
concerning human rights, which are enshrined in both local laws and

329 Patricia M. Lund & Julie S. Taylor, Lack of Adequate Sun Protection for
Children with Oculocutaneous Albinism in South Africa, BMC PUB. HEALTH
(2008), https://bmcpublichealth.biomedcentral.com/articles/10.1186/1471-2458-8-
225.
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international human rights legal instruments.”337 With respect to international
human rights instruments, it is important to mention specific international trea-
ties and conventions, notably, the Convention on the Rights of the Child,*38 the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, 33 the African Charter on the Rights of and Welfare of the Child,
the African Charter on Human and Peoples’ Rights,3# the International Cove-
nant on Civil and Political Rights,>*! and International Covenant on Economic,
Social and Cultural Rights.34?

The existing body and framework of international human rights law, which
include these human rights instruments, viewed in terms of “general human
rights, standards on non-discrimination, equality and human dignity[,] require
effective implementation so as to protect and preserve the rights to life and to
security of persons with albinism, as well as their right not to be subjected to
discrimination, torture and ill-treatment.”%*> With respect to African States, each
of them must enact “[c]lear laws criminalizing and punishing acts of violence
against persons with albinism.”34* These laws, however, must conform with the
provisions of international and regional human rights instruments.>* With re-
spect to laws, each African State must ensure that all laws—constitutions, and
customary and statutory laws—comply with the provisions of international and
regional human rights instruments.

537 Id

33 Convention on the Rights of the Child arts. 19-23, Nov. 20, 1989, 1577
UN.TS. 3.

53 Convention Against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment art. 2, Dec. 10, 1984, 1465 UN.T.S. 85.

340 African Charter on the Rights and Welfare of the Child art. 26, July 1, 1990,
OAU Doc. CAB/LEG/24.9/49.

341 International Covenant on Civil and Political Rights, Dec. 16, 1996, 999
UN.T.S. 171.

%2 International Covenant on Economic, Social and Cultural Rights, Dec. 16,
1966, 993 UN.T.S. 3.

543 Human Rights Council Study on the Situation, supra note 364, at 16 para. 62.
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3% For example, the propriety of the mandatory death sentence for persons con-
victed of murdering a person with albinism has come under scrutiny at the African
Court of Human and Peoples’ Rights as it implicates Article 4 of the Banjul Charter.
The Matter of Habyalimana Augustino and Muburu Abdulkarim v. United Republic
of Tanzania, Application No. 015/2016, Judgment, September 3, 2023 (African
Court on Human and Peoples’ Rights) (holding that the respondent state—Tanza-
nia—violated the applicants’ right to life in relation to the imposition of the manda-
tory death penalty by failing to allow the judicial officer discretion to take into ac-
count the nature of the offence and the circumstances of the offender).
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Each African State must also clarify, either through legislation or other
means, any ambiguities in the laws, particularly those related to practices, such
as witchcraft and others that harm persons with albinism. In addition, it is nec-
essary to design and implement a licensing program for traditional health prac-
titioners, witchdoctors, and other healers, with the aim of prohibiting or banning
practices that harm persons with albinism (e.g., the use of the body parts of per-
sons with albinism to produce “cures” for HIV/AIDS, other diseases, as well as,
charms for self-enrichment). Finally, States must consider attacks and various
forms of violence directed at persons with albinism as an aggravated form of the
crime that should incur “a more severe punishment so that additional deterrence
may be achieved.”>40

Having laws on the books, however, is a necessary, but not sufficient condi-
tion for the recognition and protection of the rights of, and the prevention of
violence against, persons with albinism. Existing laws must be enforced through
a process that is legal and fair. Here, reference can be made to the rule of law, a
principle under which all individuals, institutions, and entities are accountable
to laws that are: publicly promulgated, equally enforced, independently adjudi-
cated, and consistent with international human rights principles.’*” If African
States are unable or unwilling to fully and effectively implement their laws
against violence, including the assault and murder of their citizens and those
with albinism, these “States may become complicit in such attacks by enabling
a reign of impunity and perpetuating fear of attack in the lives of persons with
albinism.”>*® Thus, the enactment of laws to protect the rights and fundamental
freedoms of persons with albinism in each African State must be “accompanied
by concrete measures that would facilitate their implementation, such as advo-
cacy and the training of law enforcement personnel and judicial authorities.”>4°

To significantly enhance the protection of the rights of persons with albinism,
it is necessary to address the root causes of violence and discrimination against
this vulnerable group of citizens. This can be done by adopting “a multipronged
and holistic approach,” which involves the “protection and accountability
measures in addition to broad public education campaigns.”3° Part of the ac-
countability process should include “successful prosecution and the guarantee
of redress in the form of compensation and rehabilitation.”3! Each African State
must fight impunity by state- and non-state actors and make sure that all

546 Human Rights Council Study on the Situation, supra note 364, at 16 para. 63.

47 See, e.g., John Mukum Mbaku, Providing a Foundation for Wealth Creation
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violations of the rights of persons with albinism are duly prosecuted and appro-
priate penalties imposed on those found guilty.>3?

The family, which includes parents, as well as, members of the extended fam-
ily, can help protect children with albinism against exploitation, discrimination,
and violence.>>3 The State should provide families with the help that they need
to improve the welfare of their children with albinism. It is also important to
ensure that parents are prevented from abandoning their children with albinism.
For example, Human Rights Watch determined that around 2007, authorities in
Tanzania “ordered hundreds, maybe thousands, of children with albinism to be
placed in closed government boarding schools that acted as protective shelters,
separated from their families.”5* However, some parents used these shelters as
a place to abandon their children with albinism.35

A critical part of the effort to protect persons with albinism involves popular
education and “awareness campaigns,” which should be designed to accomplish
certain important goals, which include, at a minimum, “dispelling superstition
and misinformation about albinism,” as well as, “combating prejudice, supersti-
tion, misconception and stigma, with a view to diminishing the multiple and in-
tersecting forms of discrimination affecting persons with albinism.”>5¢ States are
obligated under international law to ensure that the rights of all their citizens,
including those with albinism, are protected and these people are shielded from
various forms of violence, directed at them by either state or non-state actors.3%’

Campaigns to raise awareness about issues confronting persons with albinism
must be community oriented and, where necessary, should be supported by rel-
evant State agencies (e.g., the police and the courts). For example, States can
target important stakeholders, such as “law enforcement officers, members of
the judiciary, educators, social workers, medical service providers, and the fam-
ilies and communities of persons with albinism” and provide them with the re-
sources that they need to successfully protect persons with albinism.*38 In the
area of education, from primary to tertiary levels, States must ensure that they

332 Id. at 17 para. 66.

553 Anita Franklin et al., Children with Albinism in African Regions: Their Rights
to ‘Being’ and ‘Doing,” BMC INT’L HEALTH & HUM. RTS. 1, 4 (2018) (noting that
some African families send “their children away to boarding schools, camps or re-
lations in safer areas” in order to protect them from harm).
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have standardized curricula that can be used to teach students about “the rights
of persons with albinism.”3%°

The government and NGOs can use traditional and modern forms of commu-
nication to educate citizens on the various issues confronting persons with albi-
nism. Topics covered could include marginalization and stigmatization (most of
which are based on customary and traditional beliefs) of and discrimination
against persons with albinism. Community radio and theatre can be used to help
“demystify perceptions about persons with albinism and promote positive stories
about” this historically marginalized and persecuted group of citizens.3¢? Tradi-
tional healers or health practitioners often serve as a major conduit through
which myths and negative perceptions about persons with albinism are spread
in various communities throughout the continent.>¢! Thus, they can also be used
by the State to help spread positive stories about persons with albinism. Partic-
ular attention should be paid to cultural practices and rituals, such as witchcraft,
which often lead to the murdering of people with albinism.3¢2 1t is also important
that States provide local communities with financial and other resources to edu-
cate the population in general and the communities in which persons with albi-
nism reside about the rights of these persons and why it is important that these
rights not be violated.

Finally, African States must recognize that the protection of the rights of per-
sons with albinism requires the development and implementation of a compre-
hensive strategy that is undergirded by sensitivity to the vulnerabilities suffered
by this group of citizens. For example, unlike their “normal” counterparts,
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560 [d. at paras. 69-70.

561 U.N. Human Rights, People with Albinism: Hunted for Their Body Parts,
MEDIUM (Apr. 4, 2017), https://unhumanrights.medium.com/hunted-for-their-body-
parts-6715baa8b6b (noting that traditional healers often place advertisements in
newspapers “offering to make clients richer, cure incurable diseases, secure release
from prison, and making other claims that are more suggestive of witchcraft than
traditional medicine”). See also JuJu Chang, Albino Black Market Body Part Crimes
in  Africa  Seeing  Justice,  DAILY BEAST  (July 14,  2017),
https://www.thedailybeast.com/albino-black-market-body-part-crimes-in-aftrica-
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ywhere%20from%20%24500%20t0%20%242%2C000 (noting that “[r]enegade
which doctors have convinced locals that the blood, bones, and skin of people with
albinism possess magical properties” and that this “superstition has created a sick-
ening underground market in which the limb of an albino can bring anywhere from
$500 to $2,0007).
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children with albinism cannot go out to play in the sun without taking special
precautions to prevent their extremely sensitive skin from being subjected to
ultraviolet light.%%3 Nor, can they walk to school in the sun like other children or
go out and play during recess at school without taking various precautions.>%* In
addition to the indignities heaped on them by members of their communities,
persons with albinism, including their children, must deal on a daily basis, with
a series of health challenges that are often unique to them. Thus, throughout
Africa, persons with albinism need the help of their governments (at all levels)
and members of the communities in which they live, to recognize their human
rights and fundamental freedoms, respect and protect them, as well as help them
deal with the challenges of daily living.

V. SUMMARY AND CONCLUSION

Albinism, which results in the “lack of melanin pigment in the hair, skin and
eyes,” causes vulnerability to sun exposure.’®> Unfortunately, throughout the
world, albinism is generally misunderstood and persons with albinism are rou-
tinely subjected to “erroneous beliefs and myths [that] are influenced by super-
stition, which foster their marginalization and social exclusion.”%% Throughout
history, people with albinism have been stigmatized, discriminated against, and
the state has violated their human rights and fundamental freedoms with impu-
nity.>7 In many countries, including those in Africa, persons with albinism are
subjected to various beliefs, some of which are benign, but others which are
extremely dangerous.>®8 In addition to superstitions that albinism is a form of
punishment from God, other superstitions consider the body parts of persons
with albinism to have magical powers and that anyone who possesses them can
potentially gain significant amounts of wealth and political power.%%

363 Caroline Bradbury-Jones, et al., Beliefs About People with Albinism in
Uganda: A Qualitative Study Using the Common-Sense Model, PLOS ONE 1, 2
(Oct. 12, 2018). See also Chang, supra note 561 (noting that traditional beliefs about
albinism can create a market for the body parts of persons with albinism, resulting
in their murder).
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malawi/ (noting the belief by some Africans that albinism “is caused by infidelity,
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Beliefs about persons with albinism touch on several human rights issues,
which include the right to the enjoyment of the highest standard of health, the
right to life, trafficking in their body parts for witchcraft purposes, infanticide,
and the abandonment of children with albinism by their parents.>’® On April 15,
2015, the U.N. Human Rights Council recognized the need to protect the rights
of persons with albinism by adopting a vote to establish the mandate of an Inde-
pendent Expert on the enjoyment of human rights by persons with albinism.37!
The Independent Expert was empowered, inter alia, “[t]o engage in dialogue and
consult with States and other relevant stakeholders”; to identify various ways to
help persons with albinism realize their rights; to make recommendations to the
Human Rights Council on how the latter could help persons with albinism real-
ize their rights; and to support national efforts to prevent violence against per-
sons with albinism and to enhance the realization of their rights.372

Subsequently, the U.N. Human Rights Council (“UNHRC”) made a request
to the U.N. Secretary-General and the U.N. High Commissioner for Human
Rights “to provide the Independent Expert with all the human, technical and
financial resources necessary for the effective fulfillment of the mandate.”>73 In
addition, the UNHRC recommended to the U.N. General Assembly to declare
June 13 as International Albinism Awareness Day.>’* In its various resolutions
concerning the rights of persons with albinism, the UNHRC reaffirmed that all
human beings have “the right to life, liberty and security of person and that no
one shall be subjected to torture and other cruel, inhuman or degrading treatment
or punishment.”>”> The UNHRC also noted that throughout the world, persons
with albinism continue to be subjected to high levels of discrimination and vio-
lence and are denied the opportunity to participate as equal members of their
communities.3’® The UNHRC then called upon all Member States of the U.N.
to ensure that the human rights of persons with albinism are recognized, re-
spected, and protected.3”’

In various parts of Africa, persons with albinism are considered “a valuable
commodity” which, like “elephants and rhino,” are “hunted and killed for their
body parts, which can fetch thousands of dollars and are often trafficked across

albinism-malawi (noting that many Africans believe in “the magical properties of
[the body parts of persons with albinism]”).
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borders.”378 In countries, such as Malawi, Mozambique, and Tanzania, the mur-
der of persons with albinism to harvest their body parts for sale to people who
use them in “witchcraft rituals because of superstitions that they can bring riches,
success, power or sexual conquest” is quite common.>” Since 2000, at least 75
persons with albinism have been murdered in Tanzania and their body parts har-
vested and sold.>®® However, some observers have argued that this number may
actually be greater since persons with albinism in many countries in eastern and
southern Africa quite often, simply disappear.38!

In addition to being hunted for their body parts or perhaps, because of the
violence directed at them based on various superstitions, children with albinism
often find it very difficult to attend school and participate in learning activities
with their classmates.*¥? A study of schools in the Lilongwe District of Malawi
found that teachers and other staff members and administrators had virtually no
knowledge of the challenges that learners with albinism faced on each school
day.® The lack of basic knowledge about the needs of learners with albinism
meant that teachers and school administrators were not able to provide this group
of learners with the instructional materials that they needed to successfully com-
plete their courses.’®* For example, learners with albinism are usually visually
impaired and hence, may need “optical aids, special textbooks, modified tests,
and other learning materials with enlarged prints” that can significantly enhance
their ability to learn.>8

Research by Human Rights Watch determined that children with albinism are
not only discriminated against in school, but also are often stigmatized, rejected,
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can-help-107108 (examining the challenges that African children with albinism face
in their efforts to attend school).

383 Tambala-Kaliati, supra note 63, at 2.

84 ACERWC, supra note 64, at 16-17 (noting that the ACERWC delegation was
“strongly concerned that the lack of reasonable accommodation in classrooms [in
Malawi] including the lack of adequate teaching and learning materials for learners
with albinism in resource centres that have boarding facilities for students with albi-
nism are among the barriers that are hindering [children with albinism] from fully
enjoying their right to education”).
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2025] PROTECTION OF THE RIGHTS OF PERSONS WITH ALBINISM 173

bullied and subjected to other indignities that make learning very difficult.>8¢ As
a consequence, these learners’ right to education is routinely violated, often with
impunity.>87 In addition, on their way to school, children with albinism also risk
being kidnapped and perhaps, killed and their body parts harvested and sold.>%8
A study of Malawi determined that despite the country’s relatively large popu-
lation of persons with albinism, it has yet to provide schools that can meet the
learning challenges faced by students with albinism, which include eye problems
that often go unrecognized and cause reading and writing difficulties in the class-
room, mobility issues, struggles seeing the chalkboard, and limit participation in
outdoor sporting and leisure activities. %

International and regional human rights instruments grant persons with albi-
nism the same human rights as all other groups of persons. For example, every-
one, without qualification, is entitled to enjoy the rights enumerated in the Uni-
versal Declaration of Human Rights (“UDHR”). This is made clear in Article 2
of the UDHR, which states that “[e]veryone is entitled to all the rights and free-
doms set forth in [the UDHR].”>0 Other international human rights instruments,
including the ICCPR and the ICESCR “recognize human rights of general ap-
plicability to all people, including persons with albinism.”>°! The rights that are
recognized by these international and regional human rights instruments include
the rights to life, physical integrity, liberty, security, equality and non-discrimi-
nation, and the highest attainable standard of physical and mental health, as well
as, an adequate standard of living.3*?> Some of these international human rights
instruments, such as the CRPD, impose obligations on States Parties to provide
“reasonable accommodation.”>%3

The two core principles of international law that affect the rights of persons
with albinism are equality and non-discrimination. These rights are enumerated
in and guaranteed by all international and regional human rights instruments and
they are expected to be “enforced on the basis of a non-exhaustive list of status
or grounds set-out in every international and regional human rights instru-
ment.>** The Independent Expert on the enjoyment of human rights by persons
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with albinism noted that persons with albinism “are a constituency of persons
with disabilities” and that they must be provided necessary accommodations to
allow them to function as productive members of their communities.>*> The In-
ternational Expert also noted that international law has recognized “multiple and
intersecting violations that may affect a person or group” and hence, it is recom-
mended that the protection of the human rights of persons with albinism should
involve a holistic approach, which engages many international covenants, con-
ventions, declarations, treaties, agreements, and national constitutions.>® The
Independent Expert notes that this approach is often utilized in international hu-
man rights law “to better map out violations faced, to grasp the depth of the
consequences and to design practical and useful interventions.”3%7

While international and regional human rights instruments are important for
setting the minimum standards that can be used by States Parties to reform and
restructure their national laws, including the constitution, to protect the rights of
persons with albinism, ensuring that these rights are protected is within the pur-
view of each African government. First, each African State must sign and ratify
all relevant international and regional human rights instruments.>® Second, the
State must then domesticate the instruments to create rights that are justiciable
in domestic courts.?*® Third, each African State must ensure that its laws (con-
stitutional, statutory and customary) conform to the provisions of international
and regional human rights instruments. %% Fourth, the State must ensure that cus-
tomary and traditional practices that harm persons with albinism are abolished
and all laws and customs are brought into conformity with the provisions of in-
ternational human rights instruments.! Finally, the state must criminalize vio-
lence against persons with albinism. 692

The process of internationalizing national laws, including the constitution, is
quite complex and may take time and significant levels of political will to ac-
complish. In the interim, courts can serve, not just to enforce the laws against
the violation of the rights of persons with albinism, including their murder and
the subsequent harvesting of their body parts, but also make sure that existing
national laws (constitutional, customary and statutory) reflect and conform to
provisions of international and regional human rights instruments. Through the
adjudication of cases involving the violation of the human rights and

%5 Id. at para. 8.

3% Id. at 5 para. 10.
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3% These include, at the minimum, the ICCPR, the ICESCR, CEDAW, the CRPD,
the Banjul Charter, the Convention on the Rights of the Child, and the Maputo Pro-
tocol. See, e.g., Mbaku, supra note 414, at 488.
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fundamental freedoms of persons with albinism, African courts can contribute
to the emerging jurisprudence on the rights of persons with albinism. This article
examined cases from the High Court of Malawi (Republic v. Kenneth Moses and
10 Others) and the Court of Appeal of Tanzania (Murimi and Others v. The Re-
public), both of which involve the murder of a person with albinism. %03

In Moses & 10 Others, Kenneth Moses and 10 other persons were “jointly
and severally charged with the offence of murder, contrary to Section 209 of
Penal Code” (Laws of Malawi).%04 Specifically, the 11 defendants were accused
of the murder of Fletcher Masina, a person with albinism.®0 Before the deliber-
ations in Moses & 10 Others began, the first and 4th (Kenneth Moses and Her-
bert Maloni, respectively) defendants pleaded guilty and were convicted “on
their own respective pleas of guilt.”%% However, during the delivery of the judg-
ment on January 8, 2021, Kapindu J noted that Maloni, the 4th defendant, was
found dead outside Ntcheu Prison. %%’

Subsequently, the Court found “the Sth, 6th, 7th, 8th and 9th defendants with
no case to answer and therefore acquitted them in terms of section 254(2) of the
Criminal Procedure and Evidence Code [Malawi].”%%® The judgment delivered
on January 8, 2021, therefore, concerned only the 2nd, 3rd, 10th, and 11th de-
fendants (Steven Lipiyasi, Ulemu Mwangomba, Francisco Kamtsitsi, and Ma-
nuel Master, respectively).®%? After its deliberations, the Court held that Fran-
cisco Kamtsitsi and Manuel Master were not guilty of the offense of murder in
relation to the killing of Fletcher Masina, a person with albinism.®'® Having
found Kenneth Moses, Steven Lipiyasi, and Ulemu Mwangomba guilty of the
murder of Fletcher Masina, the Court sentenced each one of them to life impris-
onment pursuant to the provisions of section 210 of the Penal Code of Malawi.6!!

Murimi and Others was an appeal from the High Court of Tanzania at
Mwanza to the Court of Appeal of Tanzania at Mwanza.®'? In this case, four
appellants were convicted of the offense of murder contrary to Section 196 of
the Penal Code (Tanzania).®'3 Specifically, they were convicted of the murder
of one Aron s/o of Nongo, a person with albinism.'* The four convicts were

603 Moses, MWHC 366, at para. 2; Murimi and Others v. Republic [2019],
T.Z.C.A. 33, at 2.
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12 Murimi and Others v. Republic [2019], T.Z.C.A. 33, at 1-2.
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subsequently sentenced by the High Court to death by hanging.®!> They appealed
their convictions and sentences to the Court of Appeal.®'¢ After thoroughly ex-
amining each of the five grounds of appeal submitted before it, the Court of
Appeal held that it did “not find any basis for which to fault the findings of the
trial court on all substantive matters considered herein” and that “[t]he appeal
[was] patently wanting in merit.”%!7 The Court then dismissed the appeal in its
entirety.6!8

On July 22, 2019, three of the appellants, who were now on death row in
Tanzania after their appeals failed at the Court of Appeal, filed an application
with the African Court on Human and Peoples’ Rights (“African Human Rights
Court”) asking the Court to “find in their favour, quash their conviction and sen-
tence and set them free.”¢!” After deliberating on and considering the facts sup-
porting the Applications, as well as the claims made by the Applicants, and pur-
suant to Rule 54 of its Rules of Court, the African Human Rights Court
unanimously ordered the joinder of “cases and pleadings in the Applications
filed by the Applicants against the Respondent State.”%20 The consolidated ap-
plications were given the name: Consolidated Applications No. 039/2019, 040
/2019 and 041/2019 Chacha Jeremiah Murimi and 2 Others v. United Republic
of Tanzania.%?!

The African Human Rights Court noted that the Respondent State, Tanzania,
became a State Party to the Banjul Charter on October 21, 1986 and to the Pro-
tocol to the African Charter on Human and Peoples’ Rights on the Establishment
of an African Court on Human and Peoples’ Rights on February 10, 2006.622
Subsequently, Tanzania deposited its Article 34(6) Declaration with the African
Union Commission on March 29, 2010, effectively empowering the African
Court on Human and Peoples’ Rights to receive and consider applications from
NGOs and individuals in Tanzania.%?> However, on November 21, 2019, Tanza-
nia deposited an instrument withdrawing its Article 34(6) Declaration with the
Chairperson of the A.U. Commission.%** Nevertheless, the African Human
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819 Murimi Case Summary, supra note 335, at 2 para. 7.

20 Murimi Order for Joinder, supra note 336, at 3 paras. 10, i.
021 Id. at 3 para. ii.

22 Murimi Case Summary, supra note 335 at 1 para. 2.

623 African Court on Human and Peoples’ Rights, Declarations (July 25, 2024),
https://www.african-court.org/wpafc/declarations/.

624 Id. See also Anami, supra note 342 (noting Tanzania’s decision to deposit its
Article 34(6) declaration withdrawing from the jurisdiction of the African Human
Rights Court); African Court on Human and Peoples’ Rights, Welcome to the
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Rights Court held that the decision by the Respondent State to withdraw its Ar-
ticle 34(6) Declaration did not have any bearing on cases that were pending be-
fore the Court, as well as new cases filed before Tanzania’s withdrawal went
into effect on November 22, 2020.625

As of this writing (April 2024), the case, In the Matter of Chacha Jeremiah
Murimi & Others v. United Republic of Tanzania, is still pending before the
African Human Rights Court and hence, it has not yet been decided. However,
when it is finally decided, the African Human Rights Court is not likely to dis-
turb the High Court of Tanzania’s conviction of the Applicants for the murder
Aron s/o of Nongo, a person with albinism.%2¢ This will allow the High Court’s
judgment to remain part of the emerging jurisdiction on the recognition, promo-
tion and protection of the rights of persons with albinism. In Marthine Christian
Msuguri v. United Republic of Tanzania, the African Human Rights Court held
that “although it does not exercise appellate jurisdiction with respect to claims
already examined by national courts, it retains the power to assess the propriety
of domestic proceedings as against standards set out in international human
rights instruments ratified by the State concerned.”%%’

Thus, with respect to the applications filed by the Murimi & Others convicts,
who are presently on death row in Tanzania, the African Human Rights Court
can consider, deliberate, and rule on the matter of the mandatory death penalty
for murder since it implicates Article 4 of the Banjul Charter.%28 In other words,
the African Human Rights Court can “assess the propriety” of the proceedings
in Murimi & Others “as against standards set out” in Article 4 of the Banjul
Charter.? While the African Human Rights Court is likely to leave the High
Court of Tanzania’s conviction of the Applicants for the murder of Aron s/o of
Nongo undisturbed, it can, pursuant to Article 4 of the Banjul Charter, determine

African Court (July 25, 2024), https://www.african-court.org/wpafc/welcome-to-
the-african-court/.

25 See Declarations, supra note 623.

026 The African Human Rights Court does not have appellate jurisdiction over
cases decided by domestic courts in the various States Parties. However, pursuant to
Article 4 of the African Court Protocol, the Court can provide “an opinion on any
legal matter relating to the [Banjul] Charter or any other relevant human rights in-
struments, provided that the subject matter of the opinion is not related to a matter
being examined by the [African] Commission.” See generally Protocol to the Afri-
can Charter on Human and Peoples’ Rights on the Establishment of an African Court
on Human and Peoples’ Rights, June 10, 1998, at arts. 3—4 [hereinafter African Court
Protocol].

27 Msuguri Judgment, supra note 360, at 7 para. 25.

628 Article 4 states as follows: “Human beings are inviolable. Every human being
shall be entitled to respect for his life and the integrity of his person. No one may be
arbitrarily deprived this right.” Banjul Charter, supra note 354, at art. 4.
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whether Tanzania’s mandatory death sentence for murder is arbitrary and hence,
violative of Article 4 of the Banjul Charter.%3°

In addition to the fact that the two cases discussed in this article represent
important additions to the emerging jurisprudence on the rights of persons with
albinism in Africa, one of them, Murimi & Others, additionally provides the
African Human Rights Court, a continental judicial institution, the opportunity
to provide an opinion on the mandatory death penalty for murder.%3! Murimi &
Others also provides lessons on why it is important for all African countries to
make or retain their Article 34(6) declarations so that the African Human Rights
Court can receive cases from NGOs and individuals within the jurisdictions of
these countries. %32

What is the way forward for the protection of the human rights of persons
with albinism in Africa? First, each African country must start by recognizing
the special needs of and the challenges faced by persons with albinism within its
jurisdiction. Some of these needs and challenges include insecurity—persons
with albinism are constantly subjected to violence or threats of violence, includ-
ing murder, as individuals search ways to harvest and sell the body parts of per-
sons with albinism. Other needs and challenges of persons with albinism include
help to reintegrate into their communities after they emerge from weeks, months,
or even years of hiding to escape harassment and even death, health education
to prevent various threats to their health (e.g., ultraviolet radiation), protective
clothing, the services of an optician/ophthalmologist, since persons with
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61 The African Court Protocol grants the African Human Rights Court the power
to provide advisory opinions on “any legal matter relating to the Charter or any other
relevant human rights instruments.” See African Court Protocol, supra note 626 at
art. 4. The mandatory death penalty implicates Article 4 of the Banjul Charter, which
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forms with provisions of the Banjul Charter, particularly, article 4. See Banjul Char-
ter, supra note 354, at art. 4.

632 Although the African Human Rights Court does not have appellate jurisdic-
tion, it does have the authority to give advisory opinions on legal matters (e.g., the
mandatory death penalty) related to the Charter and any other relevant human rights
instruments. In addition, the existence of the Court should put pressure on States
Parties to the Banjul Charter to ensure that human rights are recognized and pro-
tected within their jurisdictions. If they do not do so, citizens and NGOs within their
jurisdictions can petition the Court for relief. However, in order for that to happen,
those States that have not yet done so must sign and deposit their Article 34(6) dec-
larations with the African Union. Additionally, those who have already done so,
should not withdraw these declarations. See generally Mbaku, supra note 498 (em-
phasizing the importance of the African Human Rights Court to the protection of
human rights in Africa).
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albinism are susceptible to eye problems, assistance for children with albinism
to participate fully and effectively in school activities, including attending clas-
ses and getting an education, and vocational training to enhance the ability of
persons with albinism to secure work indoors in order to minimize their expo-
sure to the sun.

Second, each African country must sign and ratify all relevant international
and regional human rights instruments. These include the ICCPR, ICESCR,
CEDAW, the Maputo Protocol, the Banjul Charter, the African Child Charter,
the Convention on the Rights of the Child, and the CRPD. Third, each country
should then domesticate each international human rights instrument and create
rights that are justiciable in domestic courts. Fourth, each country should engage
in a comprehensive overview of its laws, including its constitution, and statutory
and customary laws, to ensure that they comply with or conform to the provi-
sions of international and regional human rights instruments. Specifically, re-
formers should provide the country with a Bill of Rights, if one does not already
exist, which addresses issues specific to the protection of the rights of persons
with albinism, which includes: equality before the law, the inherent dignity of
all human beings, including persons with albinism, the right of every person to
life and to freedom and security of the person, and prohibition against harmful
customary and traditional practices (e.g., ritual killings).33 However, if the con-
stitution already contains a Bill of Rights, reformers should review it to ensure
that it contains provisions that guarantee the rights of all citizens to “bodily in-
tegrity.”63* Fifth, where it has not already been done, the country should enact
legislation criminalizing violence against persons with albinism, including vio-
lations of their bodily integrity.

Any African country that has a genuine interest in protecting the human rights
of all its citizens, including those of persons with albinism, must welcome and
accept international human rights law and see it, “not as an intrusion in its inter-
nal sovereignty, but as another tool to ensure domestic peace and security.”%3>
Africans and their political leaders should see the provisions of international and
regional human rights instruments as minimum standards that form the founda-
tion for effective legal and institutional structures for the recognition and pro-
tection of human rights and fundamental freedoms generally and the rights of
persons with albinism in particular.

Finally, enforcement of laws that criminalize violence against persons with
albinism requires a judiciary that is independent enough and has the capacity to
perform its functions without political interference. Thus, in order to enhance
the ability of each African country’s legal system to fully enforce the laws, in-
cluding those that criminalize practices that are harmful to persons with
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Africa, 32 J. TRANSNAT’L L. & POL’Y 1, 95 (2022-2023).
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albinism, it is necessary that each African country provide itself with a govern-
ing process undergirded by separation of powers, with checks and balances. The
independent judiciary is part of the separation-of-powers regime. Judicial inde-
pendence is characterized by at least, three elements, namely, security of tenure,
financial security, and institutional independence of the tribunal with respect to
matters of administration bearing directly on the exercise of its judicial func-
tion. 636

It is important that African countries sign, ratify and domesticate various in-
ternational and regional human rights instruments and reform their national laws
to ensure that they comply with or conform to provisions of international human
rights instruments. It is important, however, that these laws, which guarantee the
rights of persons with albinism, as well as criminalize violence against them, are
fully and effectively enforced and done so through a process that is legal and
fair. That is, the enactment of laws to protect the human rights and fundamental
freedoms of persons with albinism must be accompanied by: (i) concrete
measures to ensure and enhance implementation, (ii) advocacy to help citizens
understand and appreciate the problems and challenges faced by persons with
albinism, (iii) the training of law enforcement personnel and judicial officers and
the provision of necessary financial and other resources for them to perform their
jobs, and (iv) the design and implementation of institutional structures to guard
against political interference with the performance of the judicial function. Fi-
nally, the country must fully address the underlying erroneous beliefs that con-
tinue to threaten the human rights and fundamental freedoms of persons with
albinism.

036 Valente, supra note 442, at 708.



