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ABSTRACT

Things are not getting better for the remaining elephants of the world. In
Africa, where most live, some fifty percent have been lost to poaching over the
past decade. Some conservationists predict that in another 10-20 years, the wild
elephants will be gone completely. One hundred elephants are still being killed
by poachers every day. There are a mere half million elephants or so left in
Africa, and around 40,000 in Asia. And yet, national governments in countries
that are home to the elephants, encouraged by international trophy hunting
interest, still clamor for more to be killed. This article makes the argument that
the nature of elephants and other megafauna demands nothing less than a
complete ban on hunting them. They are not creatures available to be
slaughtered. The article notes that with the Trump administration, trophy
hunting has experienced a resurgence. The argument presented in this article is
that nothing less than an unequivocal, unambiguous ban on the hunting of
endangered megafauna will be in any way effective. If we do not completely
change our approach to the elephant, the elephant will at some point in the not
distant future cease to exist in the wild. The article calls for an Endangered
Species Treaty and an Elephant Protocol to go with it, as unlikely as it is that
such a treaty would gain broad acceptance in the current anti-environmental
climate. Along with treaty fatigue and deep skepticism about the effectiveness of
international law generally, many African countries are resisting even the
modest demands of the CITES Convention and threatening to pull out. This
article makes the claim that every country and region needs to live up to the
obligations of species stewardship, however inconvenient and however
burdensome. Elephants cannot be the victims of the fact that human beings have
not found better ways to achieve equitable development and good governance.
Killing more elephants will most assuredly not lead to such a result.

*Sara Dillon, Professor of Law, Director of International Programs, Co-Director of
International Law Concentration, Suffolk University Law School
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FOREWORD: ARE ELEPHANTS OPTIONAL?

This has been a very unpleasant article for which to conduct research. I, along
with most people, would prefer not to see the harms of which human beings are
capable and would prefer not to know about the steep decline of the global
elephant population.' It is easier not to know how many people in various
wealthy nations want to purchase elephant ivory or rhino tusks — to the point
where these megafauna are close to extinction.? It is terrible to think of people
shooting elephants from helicopters.® It is terrible to think of the suffering
elephants are enduring* Most of all, it is terrible to consider how unnecessary
the slaughter is. This problem could be fixed, and clear international rules would
be a good place to start. Elephant populations could be saved but, if one were to

! As far as I have been able to tell, there are no studies that project a rebound in the overall
elephant population. While there are a few “success stories” out of individual countries, the
general view is that the wild elephant population is being drastically reduced because of
human activity, including both trophy hunting and poaching, and that the methods of killing
used have caused enormous suffering to the animals.

2 See Brandon Specktor, Humans Are Eating Most of Earth’s Largest Animals to
Extinction, LIVE SCIENCE (Feb. 6, 2019), https://www livescience.com/64697-humans-meat-
eating-megafauna-extinction.html (noting that very large, ecologically significant animals
like whales and elephants are called megafauna). Specktor writes: “Giant animals like these
are known as megafauna. Beyond being awesome in every sense of the word, these mammoth
species are crucial to keeping their respective ecosystems balanced — and, according to a
new study, about 60 percent of them are hopelessly doomed. In new research published
February 6, 2019, in the journal Conservation Letters, scientists surveyed the populations of
nearly 300 species of megafauna around the world, and saw some troubling trends emerge.
According to the authors, at least 200 species (70 percent) of the world’s largest animals are
seeing their populations dwindle, and more than 150 face the risk of outright extinction.”

3 Jeremy Hance, Grenades, Helicopters, and Scooping Out Brains: Poachers Decimate
Elephant Population in Park, MONGABAY (June 15, 2014),
https://news.mongabay.com/2014/06/grenades-helicopters-and-scooping-out-brains-
poachers-decimate-elephant-population-in-park/ [https://perma.cc/3C29-C8JC].

4 Dina Fine Maron, African Elephants Can Now Only Rarely be Taken From the Wild and
Sent to Faraway Zoos, NAT’L GEOGRAPHIC (Aug. 28, 2019),
https://www .nationalgeographic.com/animals/2019/08/wild-baby-elephants-zoo-ban.html.
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hazard an educated guess, they likely will not be.> At some point in the not so
distant future, elephants likely will not exist in the wild.® One thing I have
learned from this research is that the more painful the subject matter, the less
likely international laws are to address a problem. In an intersection of law and
psychology, a preference for ignorance might well doom the elephant.”

Some prefer to note recent progress in the passage of laws aiming to protect
elephants, but these laws appear to be failing.® A recent meeting of delegates to
the Convention on International Trade in Endangered Species (“CITES”) in
Geneva decided that elephants could no longer be sold to zoos abroad, which is
a positive step.” Additionally, China has enacted a ban on the importation of
ivory.!? But every step forward is met with intense political resistance, such that
the overall trajectory is clear: elephants are disappearing from the wild and are
suffering enormously during the process. Along with lions and rhinos, elephant
numbers are plummeting.!!

Legal writers on elephant conservation generally focus on whether there can
be controlled killing, culling, or cropping of elephants in a way that enhances
their value, encouraging local communities to treat them more carefully.!? This
seems like an analytical recipe for failure. Instead the core question must be: will
people act now to save the elephant at a viable level of elephant population, or
not? The question is not whether local people are sometimes in conflict with
elephants that have been forced out of other spaces. There are certainly many

> See Karla Mathiesen, Elephants on the Path to Extinction — the Facts, THE GUARDIAN
(Aug. 12, 2016), https://www theguardian.com/environment/2016/aug/12/elephants-on-the-
path-to-extinction-the-facts [https://perma.cc/5Q9J-93J4].

6 See Why Care? World Elephant Day, WORLD ELEPHANT DAY (Aug. 12, 2019)
http://worldelephantday .org/about/elephants [https://perma.cc/APV7-5LKH] (noting that the
world is losing more elephants than the population can reproduce).

7 See Paul Slovic et al., Informing Decisions to Prevent Genocide, 36 SAIS REv. 33, 36
(2012).

8 Sharon Montazeri, Note, Protecting the Pachyderm: The Significance of Ivory Trade
Regulation for African Elephant Conservation, 22 CARDOZO J. INT’L & Cowmp. L. 121, 132
(2013).

% See Dina Fine Maron, African Elephants Can Now Only Rarely be Taken From the Wild
and Sent to Faraway Zoos, NAT'L  GEOGRAPHIC (Aug. 28, 2019),
https://www .nationalgeographic.com/animals/2019/08/wild-baby-elephants-zoo-ban/
(explaining that the recent meeting of CITES participating nations made the decision that
elephants could only be exported from Botswana, Zimbabwe, Namibia and South Africa only
to countries in Africa where elephants live in the wild).

19 China’s Ban on Ivory Trade Comes into Force, BBC NEws (Jan. 1, 2018),
https://www .bbc.com/news/world-asia-china-42532017 [https://perma.cc/H4H6-6 Y VS].

' Precious G. Makuyana, Trophy Hunting: To Ban or Not to Ban: Legal Pathways for
Zimbabwe in the Aftermath of Cecil the Lion, 9 J. SUSTAINABLE DEV. L. & PoL’Y 133, 141
(2018).

12 See e.g., Andrew J. Helmert, Note, How the Elephant Lost His Tusks, 104 YALE L.J.
1473, 1497 (1995).



2020] NOT EVEN THE ELEPHANTS ARE SAFE 325

instances of this.!> However, the issues are whether there will be a clear ban on
their killing, international penalties for corruption in the implementation of laws,
criminalization of poaching, and investment in the elephant’s preservation as a
species. Criminalizing the purchase of ivory in the U.S., Japan, and China is also
vital."* No purchase or possession of ivory should be lawful. Additionally,
debating whether trophy hunting can save the elephant is a waste of time and
fruitless form of argumentation.'> Trophy hunting will lead to greater losses.
Elephant killing and conservation are not related, even though the opposite
theory may contribute to an impressive law review article.!6

In mid-2019, the new President of Botswana lifted a five-year ban on elephant
hunting — a ban that had been put in place by his conservation-minded
predecessor.!” Apparently seeking to boost his political support in rural areas,
the president upended what had been a national elephant success story and made
it both easier for poachers to pursue their trade and for hunters to use Botswana
to carry out their thrill-seeking version of hunting.!® Despite the fact that tourism
is a major driver of the economy in Botswana, and that tourism is largely
centered on the observation of megafauna, including elephants, the President
appeased special interests and put the African elephant on a fast track to
extinction.'” His actions are in line with current global trends, including the
decision of President Trump to loosen restrictions on trophy hunting, thereby

13 See generally LisA NAUGHTON ET AL., THE SOCIAL DIMENSIONS OF HUMAN-ELEPHANT
CONFLICT IN AFRICA: A LITERATURE REVIEW AND CASE STUDIES FROM UGANDA AND
CAMEROON (Human-Elephant Task Conflict Task Force, [IUCN ed. 1999).

4 Sam B. Edwards, III, Legal Trade in African Elephant Ivory: Buy Ivory to Save the
Elephant? 7 ANIMAL L. 119, 139 (2001).

15 This argument — that more killing equates to conservation — seems to be mainly the
brainchild of the powerful pro-trophy hunting lobbies such as the Safari Club International.
See, e.g., SCI Foundation’s Mission and  Purpose, SCI FOUNDATION,
http://safariclubfoundation.org/about/ [https://perma.cc/YNP2-ZZPU] (last visited Oct. 24,
2019).

16 See Prashant K. Khetan, Trophy Hunting: We Can All Agree That Killing Wildlife is Not
Conservation, ADVOCACY For ANIMALS (Mar. 5 2018),
http://advocacy britannica.com/blog/advocacy/2018/03/trophy-hunting-we-can-all-agree-
that-killing-wildlife-is-not-conservation/ [https://perma.cc/HHON-7M64].

17 See Shannon Ebrahim, Greed and Politics Trump Elephants in Southern Africa, IOL
(June 1, 2019), https://www iol.co.za/news/opinion/greed-and-politics-trump-elephants-in-
southern-africa-24660095 [https://perma.cc/SRT3-H5GL] (noting that president’s decision is
especially worrying in that one third of African elephants live in Botswana, which had been
considered a safe zone for these animals until his reversal).

8 Id.

19" See Olivia Yasukawa and Katie Pisa, In Botswana, Ecotourism and Conservation Draw
Travelers, CNN TRAVEL (June 13, 2016), https://www.cnn.com/travel/article/botswana-
ecotourism-mpa-feat/index.html [https://perma.cc/TSAW-Y7UE].
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making it seem more acceptable’* Members of his cabinet are strongly
influenced by trophy hunting interests, and his sons are well-known trophy
hunters 2!

The most recent meeting of parties to CITES witnessed a split among African
countries concerning the duty to protect elephants.”?> Botswana now seems to be
firmly in the “reduce the elephant population” camp.?® Indeed, several southern
African countries are threatening to leave CITES altogether in order to allow
elephant hunting as their respective governments see fit.>* How should the
international community respond to such views? Can the matter of elephant
protection really be left in the hands of state governments?

In the U.S., the Humane Society of America has found that at least 75% of
Americans are opposed to the practice of trophy hunting, many strongly so.2
Banning all trophy hunting and all trade in ivory would surely cause some
difficulties, but the situation is urgent enough that those with influence in the
field of conservation must demand a complete ban, and insist on unequivocal
enforcement of that ban. Anything less than a total ban — managed trade, a case-
by-case assessment of the need to cull, etc. — can only lead inexorably to the
end of elephants on Earth.

20 See Nikela Blog, One Step Forward, Two Steps Back — Trump Administration Changes
its Mind on Trophy Hunting Again, HELPING PEOPLE SAVING WILDLIFE (Mar. 10, 2018),
https://www .nikela.org/one-step-forward-two-steps-back-trump-administration-changes-its-
mind-on-trophy-hunting-again/ [https://perma.cc/VIB7-8E83]

(describing the 2018 Fish and Wildlife memo that would allow the renewed importation of
“trophies” gained from hunting elephants and lions).

2l See Associated Press, Trump Wildlife Board Stuffed with Trophy Hunters, USA TODAY
(2018),  https://www.usatoday .com/story/news/politics/2018/03/15/trump-wildlife-board-
stuffed-trophy-hunters/430376002/ [https://perma.cc/P2VR-FK58].

22 See Mbongeni Mguni, Southern African Nations Say They May Quit Global Wildlife
Pact, BLOOMBERG (Aug. 28, 2019) https://www.bloomberg.com/news/articles/2019-08-
28/southern-african-nations-says-they-may-quit-global-wildlife-pact.

23 See Meilan Solly, Five Things to Know about Botswana’s Decision to Lift Ban on
Hunting Elephants, SMITHSONIAN.COM (May 24, 2019),
https://www .smithsonianmag.com/smart-news/five-things-know-about-botswanas-decision-
lift-ban-hunting-elephants-180972281/ [https://perma.cc/5U69-CMDP].

24 Southern African Nations Threaten to Quit Wildlife Trade Monitor, IAB SOUTH AFRICA,
(Sept. 1, 2019) https://www.news24.com/Africa/News/southern-african-nations-threaten-to-
quit-wildlife-trade-monitor-2-190901 [https://perma.cc/BUW9-9Y9Q]; Antony Sguazzin et
al., Where Elephants Roam, Wildlife Pact Draws Scorn as ‘Senseless’, BLOOMBERG (Sept. 5,
2019), https://www.bloomberg.com/news/articles/2019-09-05/botswana-s-president-says-
global-eildlife-pact-is-senseless [https://perma.cc/EX9B-S2G4] (quoting President Masisi of
Botswana as saying that the CITES process has become “hijacked” by conservationists,
whereas it should be about an “orderly, legal means by which you can trade.”).

25 See Press Release, Humane Society, New Poll: Vast Majority of Americans Oppose
Elephant and Lion Trophy Hunting, THE HUMANE SocC’y OF THE U.S. (Dec. 5, 2017),
https://www.humanesociety.org/news/new-poll-vast-majority-americans-oppose-elephant-
and-lion-trophy-hunting [https://perma.cc/39SE-ZKRH].
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I. Too TERRIBLE TO BEHOLD — THE DEATH OF THE GLOBAL SACRED

Many of the most urgent issues that could potentially be dealt with through
stronger international laws are those from which we normally choose to “look
away.”?6 As people continue to look away from the slaughter of elephants, the
elephant population continues to shrink at a shocking pace.?’ Success stories in
elephant conservation tend to be temporary and politically vulnerable.?® No
amount of wishful thinking will restore the elephant to its place in the world;
instead, without more concrete action, the species will at some point cease to
exist in the wild.?° The practice of elephant killing should and could be stopped
across the board. No one actually needs elephant ivory despite its value and
popularity around the world; enforceable global rules could tell purchasers in
those countries and elsewhere that they cannot buy ivory at the expense of an
entire species.’® Serious, strictly enforced criminal penalties could support that
principle. Even in underdeveloped nations in Africa that are often sources of
ivory, serious global cooperation could lead to effective enforcement of rules
against poaching 3! The entire problem is one of highly organized forces of greed
and exploitation against tens of thousands — even hundreds of thousands — of
people who care to some degree, but choose to “look away.”? Because the
problem is incredibly distressing, it is easier for most people to remain in denial.
That being the case, next to no political will exists for change, and no legal
enforcement will be developed to come to the rescue.

As with other problems that require collective, multi-national responses, most
people have a vague impression that someone else will do the work of
developing an agreement that will finally save the elephant.* But nobody is
actually doing this work. Poachers continue to poach, merchants continue to buy

26 See Slovic, supra note 7; see also Brian Resnick, A Psychologist Explains the Limits of
Human Compassion, Vox (Sept. 5, 2017)
https://www.vox.com/explainers/2017/7/19/15925506/psychic-numbing-paul-slovic-apathy.

27 See Siobhdn O’Grady, Thanks to Poachers, More African Elephants are Being Killed
than Born, FOREIGN PoLICY (Mar. 3, 2016), https://foreignpolicy.com/2016/03/03/thanks-to-
poachers-more-african-elephants-are-being-killed-than-born/ [https://perma.cc/ZS5SN-2SJV].

28 See Paul Tessier/Stocksy, Status Check for African Elephants, NAT’L RES. DEF.
CouNciL (Dec. 22, 2016), https://www.nrdc.org/stories/status-check-african-elephants
[https://perma.cc/WET9-XGTT].

2 Why Care? World Elephant Day, supra note 6.

30 See Liu Qin, China’s Ivory Ban Shows Need for Asia-Wide Strategy, CHINA DIALOGUE
(Apr. 24, 2018), https://www.chinadialogue .net/article/show/single/en/10603-China-s-ivory-
ban-shows-need-for-Asia-wide-strategy [https://perma.cc/8T46-2R2S].

31" See Emily Schenning, Transboundary Wildlife Laws and Trafficking: The Plight of the
African Elephant in Malawi and the Need for International Cooperation, 30 VILL. ENVTL. L.J.
39 (2019).

32 See Femida Handy, Advocacy by Environmental Nonprofit Organizations: An Optimal
Strategy for Addressing Environmental Problems? 28 INT’L J. OF Soc. ECON. 8, 648-66
(2001).

33 See Slovic, supra note 7.
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ivory, and eventually, elephants will, along with several species of rhino, no
longer exist.>* And while a debate over whether controlled killing will help to
save the elephant continues in the pages of law journals, the slaughter goes on.%

The slaughter of elephants falls within a category of problems so dire that
human beings wish to turn away 3¢ If we turn away, it is thought, someone else
will enact a legal rule to make the problem disappear.?” Ironically, this means
that the worst things are capable of being solved by human cooperation, but
remain unsolved precisely because they are too awful to contemplate’® Put
another way, the most egregious abuses are the least likely to be confronted with
the full force of the law, due in part to the tendency of human beings to avoid
thinking about what is most painful 3* Without thought and engagement leading
to advocacy, such problems will never be solved.

Why do humans care about elephants? Why is the idea of killing an elephant
so troubling and painful to watch? Elephants are among the category of creatures
known as megafauna.*® They are also considered a keystone species — one that
is of vital importance in the ecological context it inhabits.*' But the reason
elephants are beloved lies elsewhere. Elephants are well known for mourning

3 See Dina Fine Maron, How Strong is Africa’s Last Elephant Stronghold, NATL
GEOGRAPHIC (June 13, 2019),
https://www .nationalgeographic.com/animals/2019/06/elephants-poached-in-botswana/
(noting that since Botswana recently lifted its elephant hunting ban, poaching has been on the
rise). On the other hand, some commentators do point out that elephant poaching has fallen
from a peak in 2011 to a lesser number now, from 10% of total elephant population to 4%.
See Erik Stokstad, Elephant Poaching Falls Dramatically in Africa, SCIENCE MAGAZINE (May
28, 2019), https://www .sciencemag.org/news/2019/05/elephant-poaching-falls-dramatically-
africa [https://perma.cc/LYJ9-HGMO].

35 See Adam Cruise, Is Trophy Hunting Helping Save African Elephants?, NAT'L
GEOGRAPHIC (Nov. 17, 2015), https://www .nationalgeographic.com/news/2015/11/151715-
conservation-trophy-hunting-elephants-tusks-poaching-zimbabwe-namibia/.

36 See Resnick, supra note 26. Also in that “most painful” category are such issues as child
sexual exploitation, including child pornography, sex trafficking, as well as official torture
and even climate change. See Slovic, supra note 7.

37 See Slovic, supra note 7.

B Id.

3 While human beings ignore dire problems afflicting their fellow humans and other
animals, the idea of psychic numbing is shared in both cases. Id.

40 See BEd Yong, In A Few Centuries, Cows Could Be the Largest Land Animals Left, THE
ATLANTIC (Apr. 19, 2018), https://www theatlantic.com/science/archive/2018/04/in-a-few-
centuries-cows-could-be-the-largest-land-animals-left/558323/ [https://perma.cc/2AJZ-
T8LY]; Specktor, supra note 2.

41 See Martin Nunez and Romina DiMarco, Keystone Species, Berkshire Encyclopedia of
Sustainability: Ecosystem Management and Sustainability (2012),
https://web.utk.edu/~mnunez/Keystones %20Nunez%20Dimarco.pdf ~ (defining keystone
species as those “whose importance to an ecosystem’s structure, composition and function is
disproportionately large relative to their abundance.”)
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their dead and for altruism towards others, including those of other species.*?
They show cooperation, deep understanding, and are world famous for their
memories.*? Their brains are large and sophisticated.** Indeed, elephants may be
in many respects superior to human beings; while capable of violence, they tend
towards gentleness under normal circumstances and are easily defeated by
human aggression.*> They are pre-eminently compassionate towards one another
and live in female-dominated herds.*® Their lives are a showcase of matriarchy
that is often thought about in the human context, but very rarely encountered in
reality 47 Elephants are dignified individuals in every sense. They suffer as we
do and are unable to fight back against guns, despite their great size. They may
be, like human children, thought of as our better selves 8

Despite all of these positive characteristics, poachers shoot these splendid
beings from above out of helicopters, and hack their trunks off, sometimes while
the elephants are still alive.** Orphaned elephants are legion.*® The number of
elephants killed weekly by poachers and other hunters is staggering.!
Additionally, elephants are even targeted by terrorists and other violent groups
seeking easy sources of income.>? Elephants in this century hold up a mirror both
to our limitless and pointless greed, as well as to our international inaction. This
article posits that if actors in nation states could stop looking away from horrible
realities like impending animal extinctions, and instead become more engaged
with problem-solving using international law, they could play a part in stopping
the worst abuses. This would take a willingness to move beyond legal
pragmatism and tell nation states and wealthy individuals that they cannot poach

42 See Mireia Querol Rovira, Grief in Animals: The Case of Elephants, ALL YOU NEED Is
BioLogy (Feb, 22, 2015), https://allyouneedisbiology.wordpress.com/2015/02/22/grief-
elephants/; Nathan Lents, Not So Different, Finding Human Nature in Animals, CoLUM. U.
PRESS (2016).

4 Seeid.

4 Seeid.

45 See Tarsh Thekaekara, Can Elephants and Humans Live Together? THE GUARDIAN
(Mar. 6, 2017), https://www .theguardian.com/environment/2017/mar/06/can-elephants-and-
humans-live-together [https://perma.cc/DE7C-2R6]].

4 See Kruger National Park: Elephant Hall, S. AFRICAN NAT'L PARKS,
https://www sanparks.org/parks/kruger/elephants/about/behaviour.php
[https://perma.cc/DE7C-2R6]].

Y Id.

48 See Andrea J. Heimert, How the Elephant Lost His Tusks, 104 YALEL.J. 6, 1472-1506.

49 See Hance, supra note 3.

0 See Joshua Rapp Learn, Elephant Orphans Face Added Challenge: Bullying, NAT’L
GEOGRAPHIC (Oct. 4, 2018), https://www .nationalgeographic.com/animals/2018/10/news-
elephant-orphans-aggression-poaching-effects/.

51 See Heimert, supra note 48.

52 See Bryan Christy, How Killing Elephants Finances Terror in Africa, NAT'L
GEOGRAPHIC (Aug. 12, 2015),  https://www.nationalgeographic.com/tracking-
ivory/article html.
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or hunt with impunity if megafauna are to be preserved for future generations.
We must look, and the law must reflect that fact-based lack of equivocation. The
law must tell the world’s people that they have no right to the elephant.

This article will review the current debate on elephant conservation, such as
it is, and analyze the feeble state of action being taken to protect elephants
worldwide. A starting premise is that efforts to save the elephant from extinction
thus far have been weak, incomplete, and have no hope of making a dent in this
international tragedy.>® CITES, centered as it is around trying to limit the
international trade in elephant and other endangered species body parts, is
outmoded and conceptually detrimental >* Botswana, where a major proportion
of African elephants reside, has, as noted above, just lifted its ban on elephant
hunting.>> The Trump Administration has given legitimacy back to trophy
hunting of all kinds by considering, and then approving of, its revival >

Much has been written about the dire problem of elephant population loss; in
several African countries, poaching, trophy hunting, and habitat constriction
have decimated elephant herds>” While Asian elephants also fall victim to
poachers, they are generally sought out for meat and hides, as their ivory is not
of the same type.’® Nevertheless, they, too, are being decimated in the wild.
Scarcely any genuine expert in conservation believes the situation to be
improving or even stabilizing.>® Yet despite the significant amount of writing on
the subject, there is oddly little consensus as to a solution.%° This may be because
too many authors avoid the obvious conclusion that killing elephants needs to
be criminalized broadly with severe penalties for all those who engage in the
act.! Others assume that if the proposed solution is difficult to accomplish it

33 See generally Annecos Wiersema, Incomplete Bans and Uncertain Markets in Wildlife
Trade, 12 U.PA. ASIAN L. REV. 65 (2016).

34 See Sharon Montazeri, Protecting the Pachyderm: the Significance of Ivory Trade
Regulation for African Elephant Conservation, 22 CARDOZO J. INT’L & Comp. L. 121 (2013).

35 See Solly, supra note 23.

56 See Rachel Nuwer, U.S. Lifts Ban on Some Elephant and Lion Trophies, N.Y . TIMES
(Mar. 7, 2018), https://www.nytimes.com/2018/03/07/science/trump-elephant-trophy-
hunting.html [https://perma.cc/Q2BN-MU9H].

57 See Cruise, supra note 35.

58 WORLD WILDLIFE FunD,
https://wwf.panda.org/our_work/wildlife/problems/illegal_trade/ (last visited Oct. 27, 2019).

39 See Denis Galava, Saving Africa’s Elephants: No Easy Answers, AFRICAN WILDLIFE
Founp. (May 1, 1997), https://www.awf.org/news/saving-africas-elephants-no-easy-answers
[https://perma.cc/JK3S-2NZB].

60 Sofia G. de la Rocha, Tusk Tusk: A Comparative Analysis into the Effects of Ivory Trade
Regulation and the International Art Market, 49 CAL. W. INT'L L.J. 425, 449-458 (2019)
(debating the efficiency of a total ban on ivory trade).

61" See Benjamin Diirr, Conservationists Take Aim at Poachers, AFRICA RENEWAL (2017),
https://www.un.org/africarenewal/magazine/may-july-2017/conservationists-take-aim-
poachers [https://perma.cc/WCES-CAJG].
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will be impossible to implement, which is a form of defeatism that has infected
international law generally.

Because of this hesitation, the debate proceeds as follows: Is it best to regulate
more stringently and raise penalties for the ivory trade?%? Or is it more sensible
to decentralize and allow local communities to nurture and profit from their
herds, setting aside the essentially futile international rules on trade in
endangered species that have proven at best only partly effective?®3 The
arguments go back and forth: No hunting is best.** Some hunting is best.>> A
moral approach is best.° A practical approach is best.%” It is extremely difficult
to know exactly which way to turn on this issue, but one thing is apparent: the
elephant enjoys an iconic status in human consciousness and is considered by
many to be the symbol of our own fundamental relationship with the mystery of
life itself.®® This overarching importance of the elephant as both species and
symbol, coupled with the unmistakable fact that the elephants are disappearing,
should alone drive the debate.

While some in Africa do not share the wider global affection reserved for
elephants °this tension does not mitigate humanity’s obligation to protect
elephants worldwide. Without taking the biological and moral importance of the
elephant into account, legal analysis that relies on economics or efficiency will
likely not have any appreciable effect on staving off population collapse. It
would be wrong to ignore regional feelings about the elephant in favor of the
views of people who live far away and are unaffected by the presence of these
large and occasionally voracious creatures. However, all nations must be
stewards of the natural resources they possess. Otherwise, there would be no
basis for international environmental law because protected species are
generally a nuisance from the point of view of those directly charged with
preserving them.”®
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While many writers have explained that for locally affected people, the
elephant is more an annoyance than a mythic or romantic creature, a great deal
of international concern, distress, and emotion is regularly expended on the
status of the elephant.”! It may be disordered and confused, but the international
anxiety is palpable.”? As described above, this stems in no small part from the
fact that the elephant is capable of so many higher order behaviors that human
beings recognize and value within themselves.”

When considering the long-running tragedy of the elephant, it is hard to avoid
the conclusion that international law is a clumsy and inadequate vehicle for
achieving the most important transnational aims.”* At this point in our history,
if the international community cannot begin to save the elephant through
enforceable laws and better management, what can it accomplish? If after so
many decades of loss, we cannot even agree on a type of conservation most
likely to achieve the desired ends, how many other important international issues
might never be solved? At best, there is a striking disproportion between the
value human beings place on their fellow creatures and the amount of attention
that goes into devising best practices to save these creatures.”> At worst, despite
our collective affection for elephants, we will be found too passive and
disorganized to demand more foolproof forms of conservation.”®

The latter part of this article will focus on two astonishing legal events: the
Trump Administration’s decision to reopen the door to trophy hunting — a
barbarous and sadistic activity — and the recent decision of Botswana — a
country where many of the world’s remaining wild African elephants live — to
end its ban on elephant hunting.”7” A common element linking these two
occurrences is the outsized influence of the international trophy hunting
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advocates, and their corrupt relationships to political decision-makers.’® Both of
these actions make a mockery of our need to protect elephants and serve to blunt
the feelings of a world becoming ever more desensitized to environmental
atrocity and increasingly unable to enact meaningful international laws.

II. CATASTROPHES AND TREATIES

As the world teeters on the brink of mass extinction, irrecoverable climate
change and general environmental disaster, the international community is
simultaneously in the midst of a crisis of faith in international law. Many argue
that the international community is experiencing “treaty fatigue,” insofar as
nations are tired of signing onto hard-won treaties that in the end are not honored
or enforced by signatories.” Such theories hold that the international community
has enough treaties, and that creating more would be pointless or unattainable at
best.8 Even more disturbing, in an age of unfettered free trade, the worst of both
worlds emerges: trade rules based on international agreements have failed to
bring nations together politically and have failed to bring on board non-trade
concerns, in addition to encouraging such foolish environmental practices as the
planting of palm oil plantations, deforesting massive swaths of land, and
dumping mountains of plastic into the sea.8! Given all this, perhaps the last gasp
of legal argument remaining to save the elephant involves a blunt appeal to
morality and humanity 3

There are many learned articles and opinion pieces on the looming problem
of extinction facing the African elephant, rhino species, lions, and other iconic
species.3* The most prevalent and prolific of the opinion makers argue that
trophy hunting and other “management” techniques may actually save
endangered species by encouraging local ownership of the valuable animal
commodity 34 As the argument goes, the funds brought in by elephant and other
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forms of trophy hunting will awaken local populations to the value of the
animals, thus preventing these groups from allowing slaughter to continue in the
short term 3> But because eco-tourism is far more likely to provide significant
benefits to the local community than trophy hunting, this argument seems as
questionable as it is difficult to prove 3¢

In addition, the assumptions underlying this argument are troubling. First the
argument seems to rely on an assumption that African poverty is endemic and
will never change, thus depicting local populations as inherently hostile to the
idea that elephants should be preserved for their own sake.8” Second, the idea
that killing iconic animals is necessary in order to solve endemic poverty is
absurd on its face. Why should elephants and rhinos be forced to suffer such
harm in order to make up for poverty and under-development that itself stems
largely from corruption, post-colonial trauma, economic exploitation, gross
forms of endemic inequality, poor governance, and failure to collect tax
revenues?®® It is much more likely that the consciousness needed to save the
elephant will also serve to improve the general sense of fair and sustainable
economic development. If values are economic, how do they advance the cause
of global beauty and wonder? It is unclear how treating the elephant as an
economic resource can encourage an awareness of its importance to human
beings and to the world’s proper balance

In fact, the only possible solution to this global disgrace is to re-establish the
idea of a worldwide moral taboo and corresponding legal prohibition on the
slaughter of iconic animal species.” To date, the supposedly practical argument
has rested on the idea that international law mechanisms can broker some viable
compromise such that economic incentives to preserve sufficient numbers of
animals will dovetail with an orderly sale of animal parts on global markets —
a version of the “legalize and regulate” argument so often heard concerning
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many other legal topics.’! But the basic problem is in the permission granted by
humans to their own species to kill iconic animals, and given that reality, no
amount of “regulation” can possibly lead to a slower, more considered approach
to species management. The elevated status of lions, elephants and rhinos grows
inherently from human perception of the magnificence of the animals.”?
Elephants probably enjoy the most emotional reaction from ordinary people
around the world because they are perceived to share many of our higher
thoughts and feelings. The supposed compromise between hunting and
preserving holds a fatal duality within.

I would argue that the principle “compromises” relied on under the guise of
species management — managed trade under CITES and the phenomenon of
managed trophy hunting — both serve to undermine the reasons for preserving
the animals at all.>3 Allowing any trade in endangered animal parts sends a
message that the killing itself is acceptable, as long as it is done in the
appropriate numbers or manner.”* Worse yet, the idea of allowing a controlled
number of “trophy” killings provides a celebration of human ego over these
animals, and places the trophy hunter in a special category of persons with
sufficient power and determination to take out one of the great beasts.” Instead,
such hunters should be considered pariahs, denied access to publicity and
boasting rights. All arguments to the effect that such killing contributes to the
maintenance of the species in question should be seen for what they are: thinly
disguised justifications for the worst and most exploitative impulses. It is
particularly troubling to see these motives spliced onto feigned concern for
impoverished villagers in Africa and elsewhere, as if trophy hunting and trade
in endangered species could be seen as a net positive in assisting the
disadvantaged.”®

While economists often argue that local communities demand some kind of
profit for tolerating the presence of iconic species, and that only controlled
killing will lead to such a balance, it seems that these economists are frequently
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quoting one another on this point.”’ In any event, it is difficult to determine
whether local people support one kind of solution over another, or even the
degree to which local people care more or less than the general population.”® It
is certainly the case that the world’s people are often left to imagine what it looks
like when a mother elephant is killed, or when a rhino has its horn cut off while
still alive. These images are so frightening that most people choose not to know,
and are considered too squeamish to be shown such images on a nightly
newscast, for instance. And yet we are supposed to put confidence in the dry
theories of law and economics theorists who argue that the appropriate
“management” of iconic endangered species requires a certain amount of killing,
which, if allowed, can then be managed.”®

International law is problematic in many ways. By definition, it is a negotiated
set of compromises designed to solve global problems that transcend national
boundaries in their effects.!”” Everything about international law presents either
a glass half full or glass half empty reality because even determined critics of
international law are likely to agree that compromise is much better than nothing
when it comes to maintaining international order.!! Furthermore, for centuries
it has been a challenge to even enforce these compromised rules in the face of
transgressions by sovereign states.!”? There are not many other subjects where
this clumsy compromise between competing forces is more unsatisfactory than
in the area of international environmental law.!93 Even at the domestic level, the
constituency for environmental protection tends to be scattered and diffuse,
whereas the forces seeking short-term profit from environmentally harmful acts
is heavily resourced and organized.!*

Compounding these challenges, the Trump Administration dropped an
unwelcome blow to conservation efforts in 2017, announcing that it would
loosen rules against importation of “trophies” derived from hunting large
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endangered species abroad, such as elephants and rhinos.!> Awash in attacks on
the global rule of law, the American public reacted strongly to this decision,
protesting that to reactivate American trophy hunting would encourage the most
barbaric elements in our society.!? President Trump’s two sons had been avid
trophy hunters, with his elder son famously holding up an elephant’s tail from a
2011 kill.'7 While President Trump then decided not to move forward with this
order, he changed his mind yet again and eventually did eliminate the rule
against importation of body parts resulting from trophy hunting.!

Soon afterward, Botswana decided to eliminate its five-year ban on elephant
hunting.!® The conceptual dominoes have begun to fall and it is likely that,
without major changes in leadership in the U.S. and China, for instance, the
societal taboo against elephant killing (and the killing of other megafauna) will
fade away.!!” The famous case of Cecil the Lion, hunted down by an American
dentist, served to demonstrate the strength of feeling of ordinary Americans
regarding trophy hunting.!'! Nevertheless, it is difficult for most people to make
their views on this and related topics known productively, and unlikely that
megafauna conservation will be high on the priority list of elected
representatives.'!?

Given this reluctance, further steps must be taken to ensure the protection of
elephants and other trophy hunting targets. Do we need a new Endangered
Species Treaty, one that is easier to understand and apply, and that calls out those
who are all too happy to allow the world to be depleted of its most majestic
creatures?'3 Yes, if it includes provisions to the effect that culling such animals
as a means to save them is a flawed idea that cannot ever be successful. An
Elephant Protocol to an Endangered Species Treaty could state that all nations
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should criminalize the killing of elephants.!'* No trade in ivory old or new
should be allowed, as this makes it difficult to tell the lawful from unlawful
activity.!'’> While certain controlled hunting programs might be cited to as
exceptions in isolated instances of population rebound, as a general matter, the
argument that a green light for hunting makes effective local preservation efforts
more likely is inherently contradictory.!!¢ Just as the early human rights treaties
were blunt in their approach and language, demanding that all nations sign on to
broad, comprehensive language, the same should now happen in the endangered
species context.!!”

One can imagine a new international agreement that would condition access
to global markets, or to certain global funds or loans, to compliance with a
commitment to safeguard any listed animal under the control of any particular
state, as identified within an annex or protocol to the treaty.!'® Simply limiting
“trade” in these animals is folly and doomed to failure.''® Any such agreement
should demand that signatory parties ban hunting of any creature listed in the
annex, based on its environmental significance or endangered status, or both.
Such an agreement should also criminalize such conduct, should refuse to allow
any tourism or related activities based on physical harm to such animals, should
require constant monitoring and reporting of animal numbers, and should create
an international commission with investigative powers.'? The Botswana
situation shows that leaving these determinations to individual nation states’ and
their allies’ domestic laws is a dangerous mistake at odds with the purposes of
conservation.!?! Complicated, equivocal language will fail to achieve the
purpose, which must be to prevent an ecological and moral catastrophe from
taking place as elephant and other megafauna numbers crash before our eyes.!??

Of course, there remains the problem of treaty fatigue and the current lack of
faith in international agreements as the means of redirecting and improving
human behavior.!?3 The age of naive trust in the written words of a treaty is past;
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nationalism, corruption and cynicism concerning international law are part of
the current global outlook. Yet failure to return to broad principles of prohibition
and legal taboos will doom the elephant to extinction. One nation-state acting in
isolation cannot save the elephant, and no nation state is currently trying, either.
Facile concepts of natural resource management are ineffective in the face of
this kind of threat.!?* If treaties fail us, it is hard to imagine what else might
work.

III. THE FUNDAMENTAL FLAW AT THE HEART OF CITES

No discussion of elephant conservation would be complete without an
investigation of the workings of CITES, premised as it is on the controlled trade
in endangered species.!?> In essence, the Convention invites member states to
divide their endangered species into two groups: those severely at risk and those
somewhat at risk, meaning those that are merely threatened with extinction.!?6
Then, nations make it more difficult to trade in live animal specimens or body
parts of those species, depending on the gravity of the situation in conservation
terms.!?” Species may be proposed for addition or subtraction by member states,
and these proposals must be approved by a 2/3 majority of those voting at the
regular CITES meeting.'”® This article takes the position that CITES, while
better than having no formal protections in place and with some historical
successes to its credit, cannot work effectively, and in some respects works
against wildlife conservation.'” The concept behind CITES is deceptively
attractive, in that it seems to be based on a rationale derived from management
and sound economics.!* In reality, though, trading in the parts of endangered
animals, whether it is a little or a lot, can only whet the global appetite for more
such body parts acquisition.

Some have the impression that the World Trade Organization (“WTQO”) could
play a role in controlling trade in endangered species.'*! However, the remit of
the WTO is fairly narrow in scope, and is generally focused on the issue of when
and on what basis a nation state can refuse to import a particular good.!3? In this
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regard, the EC-Seals case recently made headlines for its treatment of the
international trade-animal welfare intersection. In particular, the EU was
challenged for its ban on the marketing of seal products, justified on grounds of
morality and animal welfare, a deeply held value across the EU. When the WTO
trade bodies allowed the EU to argue that moral considerations could justify
refusal to import seal-derived products, this was welcomed as a progressive
development in international trade law.!3* While this is not a trivial matter, and
while it allows states that maintain morality-based reasons for rejecting trade in
animal parts, the WTO decision says little or nothing about positive conservation
standards nations should attain, let alone the need to create a rule against trade
in endangered species.'* As positive endangered species law is far outside its
scope, WTO law does not and cannot do so.

In the early years of the WTO, nations had their participation in global trade
arrangements conditioned on various aspects of good global citizenship.!3
Therefore, the WTO could require nations to end illicit trade in ivory from their
borders as a condition to entering the WTO. However, after twenty years of
inaction, such coercive measures seem somewhat fanciful.!3¢ If anything, the
enormous increase in the volume of international trade in goods since 1995
appears to have led to environmental disaster.!3” The over-use of the oceans to
transport goods, the rapid deforestation occurring as nations seek to pump their
goods into the global pathways of trade, the explosion in reliance on plastic —
all of these are in one way or another connected with the rise in ever-freer
trade.!38

As insiders with knowledge of the CITES process have made clear through
detailed observations, the mechanisms of CITES — used to identify endangered
species at different levels of risk — are rife with side deals and corruption.'*
The very existence of a mandated permitting process almost guarantees abuse of
that process.!** There is currently no international mechanism for enforcement
outside the mere willingness of nation states to police the standards.'#! To make
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matters worse, existing processes are complicated and customs officials are
unlikely to apply the various standards accurately.!*> Worse still, bad faith actors
have long infected the otherwise proper workings of the CITES process with
their own corrupt motives.'*3 Trophy hunting groups exert enormous influence
over the internal CITES evaluation system.!** While bureaucratically successful
on its face, CITES suffers from almost complete lack of genuine international
cooperation and is subject to the whims of national governments that may have
little or no interest in animal conservation.'*> In stark contrast to international
human rights law, the animals in question cannot speak for themselves, such that
the general population has no idea whether the CITES process is functioning as
it should or not.!4

At the most basic level, the concept underlying CITES cannot confront the
extinction crisis the world now faces. Putting animals at risk into two distinct
categories, with trade in body parts somewhat allowed in one category and
hardly at all in another, creates obvious opportunities for violation. The clearly
illegal is shielded by the ostensibly legal. Bad actors have space to act in bad
faith. Also, trade in even the most endangered species within states’ own borders
is not dealt with by CITES at all, leaving nation states to essentially make their
own rules.'¥” CITES is based purely on the idea of permitting some trade in
endangered creatures and their parts, in varying degrees of strictness depending
on the level of endangerment.'*® The Convention is too bureaucratically
complex to be successful, especially in countries where lack of enforcement,
lack of interest, and strong traditions of corruption by officials are the norms.!4
In the case of elephants, only an outright ban on hunting based on a morally
coherent prohibition against the taking of elephant life could possibly make a
dent in the decline of elephant numbers.!>

As mentioned, CITES is built around the idea of two sets of vulnerable
species: those in Appendix 1 include species “threatened with extinction which
are or may be affected by trade.”!>! Furthermore, “[t]rade in specimens of these
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species must be subject to particularly strict regulation in order not to endanger
further their survival and must only be authorized in exceptional
circumstances.”’3? Species in Appendix II are “all species which although not
necessarily now threatened with extinction may become so unless trade in
specimens of such species is subject to strict regulation in order to avoid
utilization incompatible with their survival.”!>3 For Appendix 1 species, export
and import permits should only be granted when a national scientific authority
determines that the permits will not be “detrimental to the survival of the
species.”!>* Such determinations are subject to political influence. Appendix II
species are only subject to an export permit regime.'>> Such a regime would
prove confusing in practice and nearly impossible to effectively police and
enforce.

There may be some use for the idea of regulated trade in certain limited
contexts, but for large, ecologically significant animals, this kind of trade has no
place. Particularly in reference to elephants — megafauna likely to disappear
completely in the relatively near future — that are victims of horrific suffering
at the hands of hunters and poachers, CITES offers a flawed concept that harms
more than it could ever help. Linking the idea of legal trade to any degree at all
with severely endangered large wild animals opens the door to exploitation by
profiteers. In such a case, an absolute prohibition is the only correct approach.!¢

Some may still believe that the WTO has a role to play in conservation efforts
of this kind, but I argue that this is a mistaken view. As mentioned above, the
WTO is limited to providing a forum for importing countries to justify their
unwillingness to accept certain products, in this case body parts and ivory of an
endangered species.””” The WTO does not set standards for accepting or
rejecting animal parts and has been generally supportive of the pro-trade point
of view during conflicts over trade and environmental values.'>8

It is of some significance that the WTO bodies have allowed a “public morals”
justification as a reason not to import products made from baby seals into the
EU market.!>® However, this is not very relevant to the conservation issue as it
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does not create any conservation mandates. The WTO may occasionally allow a
nation to refuse import of an objectionable product, but does not prescribe any
conservation standards to members. At most, the WTO sets aside its own free
trade rules to allow nations to deviate from these in the event of an acceptably
strong rationale for refusing the importation of certain products.!®

In general, it does not seem that “appropriate levels of trade” in body parts of
endangered animals is the right conceptual basis for ensuring the survival of
those species.'®! It is simply too difficult to distinguish between the legal and
the illegal, and the permitted trade trivializes the current biodiversity crisis.!6?
There cannot be an appropriate level of trade in the body of an elephant. The
desire to show domination over megafauna and charismatic species is hardly
dissimilar when it comes to trophy hunting and the managed trade idea
underlying CITES. CITES is the somewhat more restrained and rational version
of this impulse, but it also acknowledges that people wish to possess the body
parts of animals considered valuable precisely because of their rarity.

IV. THE UNITED STATES AND THE TRUMP REGIME: PLAYING LEGAL GAMES

A. A Government Captured by Fortune Hunters

After the resignation of former head of the U.S. Department of Interior, Ryan
Zinke, the Trump Administration replaced him with an even savvier enemy of
the Endangered Species Act (“ESA”): longtime oil and gas lobbyist David
Bernhardt.!%> Species considered worthy of protection by the U.S. are listed
under the ESA, with responsibility for keeping the list “up to date” falling to the
Fish and Wildlife Service.'** Since the ESA is considered by friend and foe of
the environment to be the big gun in the U.S. arsenal of species protection
laws,!6 it is therefore not surprising that the Trump Administration, reliant on
the support of far right conservatives who oppose the statute on issues relating
to public land and wildlife, should turn its attention to the ESA and seek quick,
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creative ways to weaken the statute’s reach.'® The gray wolf, for instance, is
currently under consideration for delisting, despite the opposition of
conservationists.'®” In the Trump Administration, agency heads have generally
come straight out of industry or lobbying, without even a pretense of interest in
a balanced and unbiased approach to the underlying issues.'® A strong partiality
for the oil and gas industry runs throughout all these nominations, with general
disdain shown for arguments in favor of protecting endangered species or
staving off climate change.'®

Indeed, since 2016, the Trump Administration’s Department of Interior has
treated the values behind the ESA with indifference, failing to take the advice of
scientists with regard to the need to list at-risk species, and instead favoring the
interests of extractive industry over birds and animals in key habitats.!”® With
this devaluing of science as the basis for policy decisions, the dysfunction of the
U.S. government becomes clear. Just as President Trump has ignored and denied
science in the context of climate change, he has similarly denied conservation
scientists a role in forming U.S. policy.!”! This is despite the fact that the ESA
requires that decisions on the treatment of endangered species be made on
scientific grounds.!”> With the same sort of macabre triumphalism shown by
international trophy hunters, the Trump regime has made moves to lift
prohibitions on the hunting of endangered wolf species, hibernating bears, and
animals in protected areas of the United States, including remote corners of
Alaska.!”3 While this is at one level at the behest of mining and energy extracting
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industry, the approach seems to go beyond to catering to a sadistic yearning on
the part of some to dominate and even wipe out certain animals for the pleasure
of it.!”* The U.S. has a long history of such behavior, of course, famous among
the examples being the millions of American bison slaughtered by settlers
moving West in the 1800s.!7>

As mentioned above, even wild horses are not exempt from this mindset, as
it was announced in 2017 that the cap on slaughter of America’s wild horses
would be lifted, allowing tens of thousands to be killed.'”® The Trump
Administration ultimately backed off on the plan after encountering a very vocal
pushback from Americans across the political spectrum, while still complaining
about the fact that there were too many horses grazing on Western lands.'”” This
sort of decision does not seem to have any pretense of a rationale in conservation
or other public policy, but is rather meant to desensitize or devalue the caution
that normally accompanies species conservation and habitat preservation. If
anything, the Trump Administration’s approach indicates a basic lack of respect
for, even contempt for, nature conservation as a collective value.'”8

As a participant in CITES, the U.S. maintains its own list of species it
considers endangered under the federal Endangered Species Act (“ESA”).17?
Congress enacted the ESA in 1973 in order to preserve and protect animals and
plants that are at risk of becoming extinct.'3" President Richard Nixon signed the
ESA into law on December 28, 1973, stating that “nothing is more priceless and
more worthy of preservation than the rich array of animal life with which our
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country has been blessed.”'®! The ESA served as a replacement statute for the
Endangered Species Conservation Act of 1969 and was enacted to create
specific conservation criteria for the U.S. to follow in its treatment of domestic
species.'®2 It defined “endangered” and “threatened,” expanded on prohibitions
for all endangered animals species, and implemented CITES protections.'3? The
U.S. Fish and Wildlife Service, which is responsible for terrestrial and
freshwater organisms, and the Commerce Department’s National Marine
Fisheries Service, which deals with mainly marine wildlife, jointly maintain the
terms of the ESA.'3* The endangered species list is updated when an animal or
plant is placed on the federal lists of endangered and threatened wildlife and
plants,'®3 either through a petition or a candidate assessment process.'3¢ The far
right has traditionally been hostile to the idea of protected species; our nation’s
history is replete with examples of species extermination that act as proxies for
ideological perspectives on environmentalism and multiculturalism.'8” The ESA
is a frequent site for clashes between property rights and preservationist
values.'#8

Very recently, the Trump Administration further shocked environmentalists
when it announced plans to fundamentally alter the manner in which the ESA is
administered.'® Rather than relying on purely scientific grounds, the new
approach would include economic considerations.!”° Despite arguments that this
would be a fairer and more predictable approach, it was abundantly clear that
the main beneficiaries would be extractive industries eager to open new lands
for exploration and profit.'”! To the extent that the ESA has been both

181 See Alina Bradford, Facts About the Endangered Species Act of 1973, LIVE SCIENCE
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dramatically effective in saving certain iconic American species, and has been
passionately defended by environmental groups, these moves shattered the
uneasy peace between sharply competing visions of American values.'> A
number of environmental groups have moved forward with lawsuits to challenge
the compatibility of the Trump Administration’s changes with the statute
itself.13

B. On Trophyism and Triumphalism

Trophy hunting, or the killing of big game species like elephants, rhinos,
lions, and bears, goes beyond being a sport or an ordinary branch of hunting.
Rather, trophy hunting involves the keeping of the animal or its hide, head, or
other body parts as a souvenir, or “trophy.”!** The whole idea of a trophy is that
it is something to display; in the case of animals, it is a captured creature to stand
next to, smiling at its defeat.!®> Trophy hunting is not new, of course, and is
generally associated with the mentality of imperialists traveling the world,
hunting down exotic local species and memorializing the experience by standing
next to the downed animal while holding a gun.!%¢

The 2012 photographs of President Donald Trump’s two sons standing with
their African “trophy” animals and the animals’ body parts have become justly
notorious.!”” The photographs, and trophy hunting itself, are the symbol of a
kind of privileged arrogance that expresses itself in the destruction of what is
most awe inspiring and even sacred. Quite separate and apart from ordinary
hunting, trophy hunting exists solely for the thrill it provides its proponents, with
many saying that it is the most “satisfying” form of hunting because of the size
and exotic nature of the animals killed.!®® As a practice, it exists as a display of
superior powers over the magnificent creatures brought down. It is brazenly
triumphalist.'”® Unsurprisingly, trophy hunters have their own well-funded
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lobbyists, who exert a great deal of influence in conservation circles.?*® This
influence leads to the specious arguments that the killing of more trophy animals
will bring about higher levels of conservation, and similarly irrational efforts to
direct public understanding of the supposedly beneficial role of big game
hunting.?°! The more magnificent and endangered the creatures to be killed, the
higher the price tag — though how much of such costs end up to the benefit of
local communities is questionable at best.202

As mentioned above, President Trump has displayed some ambivalence
towards the practice of trophy hunting.?®3 First, he removed an Obama-era
executive order outlawing the importation of elephant body parts resulting from
trophy hunting.?** Then, calling the practice a “horror show” after a public
outcry, he reversed himself 2> After that, presumably under pressure from the
trophy-hunting lobby closely identified with his former Secretary of the Interior,
Ryan Zinke, President Trump proceeded to reverse his reversal and allowed the
practice to begin again, with importation of trophies being allowed on a “case
by case” basis.?% Since then, Americans have resumed trophy hunting in Africa
and elsewhere, with some boasting killings of rare and large animals like
giraffes 207

The trophy hunting issue goes well beyond elephants and plays a symbolic
role in the Trump Administration’s view of the world and the continued
domination of animals by people with weapons, whatever the stark realities of
endangered species or global environmental disasters. Bears, horses, elephants,
and lions — all are subject to the will of ambitious hunters.?’® While the
underpinnings of this practice might appear to focus on the individual pleasure
derived from the slaughter of very large, impressive creatures, the larger
message sent by allowing individuals to trophy hunt is that Americans do not
need to consider the environmental or humane dimension of their actions. The
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rationale for trophy hunting has nothing at all to do with procuring food or
establishing a return to nature, but rather rests on a celebration of the amoral
killing of the creatures long considered to be the most “charismatic.”?%?

While its proponents make the internally contradictory argument that trophy
hunting contributes to conservation, scientists make the case that these animals
are being over-hunted and will become extinct.2!? The larger point here is that
the acceptance of these slaughters makes conservation subservient to the need
of some to triumph over the world’s largest and most exotic creatures. A debased
version of this is found in American “shooting preserves” or “game parks,”
where charismatic animals are farmed to allow “hunters” to find and kill them
in an artificial version of the wild.?!! The point is the shock value of the kill and
the taste of victory. Because this practice tends to evoke such a strong negative
reaction in some, the same proponents present false claims of the advantage to
conservation of maintaining trophy hunting, because this variety of tourism is
supposedly beneficial for local economies, and allegedly encourages locals to
preserve the animals that make it possible 212

Trophy hunting of this kind should be made unlawful at the international
level 213 Most expert commentary refutes the notion that trophy hunting will
provide financial incentives that will in turn encourage local communities to
value and protect elephants or any other megafauna species.”!'* Elephant
numbers in the wild have continued to fall drastically, and will likely do so until
the wild elephants are gone.?!> Poachers and trophy hunters pursue either profit
or thrills with little regard to, and often at the expense of, negative long-term
consequences. Trophy hunting is a pernicious activity that adds nothing to
conservation and adds a great deal to the suffering and trauma of these sensitive
animals. A total ban on the hunting of or trading in certain listed animals is
appropriate. African and Asian elephants should be prominent on any such list.
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The need to preserve biodiversity is already well established,?!'® and many people
recognize the need to protect elephants globally.?!” While CITES claims to be
providing such protection, the terms of CITES are both under-inclusive and
under-enforced, and thus do not rise to the task of preventing animal slaughter.
Between poachers and trophy hunters, elephants in the wild will disappear if the
legal standards for protection are not urgently revised.

CONCLUSION

There are important reasons why humans should force ourselves to confront
photos of dead and dying elephants and other mega-species senselessly killed by
human beings. It is important not only to the species concerned, but to the future
of the planet and our role as we coexist among other species. The contemporary
trend is to blunt our senses and thus provide the circumstances for others to
engage in senseless slaughter that highlights, even celebrates, human greed.
There is no valid reason for trophy hunting. There is no reason to subject
vulnerable species to even more abuse than they have endured thus far. There is
no reason for African governments to remove bans on elephant hunting, and no
reason for wealthier countries to allow the ivory trade to continue. None of these
rationales is based on any vital interests of the parties concerned. The fears and
animus of local communities come the closest, but the logic of that rationale
demands the destruction of elephants, something that is clearly inconsistent with
science, conservation or even global common sense.?'® There must be other
ways to protect local economic activities and public safety from those elephants
that pose a danger. Arguments in favor of trophy hunting are often couched in
terms of the need to cull, the supposed trophy hunting-conservation link, and
other outwardly palatable reasons that mask the true motivations: triumphalism
and even sadism.?! Seen in the context of our willful failure to confront climate
change, it may be that within the highest levels of greed, there may well be
indifference to the survival of life on earth. The rapid disappearance of wild
elephants is the ultimate symbol of our collective failure to care enough.

When it comes to legal analysis, there is little if any point in reading the work
of those who make a supposedly law and economics-based argument to the
effect that conservation can be improved through more killing of charismatic
animals, on the grounds that their value will be appreciated by local people if
wealthy hunters are willing to kill them. CITES is based solely on the idea of
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managed and controlled trade in the body parts of at-risk animals; this reasoning
may have its place in certain contexts, where the significance of the species and
nature of the risk are less, but certainly not front and center in the megafauna
conservation debate.

The Washington Post recently ran an article featuring farmers in Botswana
saying that they “hate” the elephants, recounting stories of people who have had
crops destroyed and even lives threatened by the large animals.??® There are
rarely if ever articles featuring the indigenous African movement to save
elephants and the many heroes involved in that effort.2?! It is unfair to place
responsibility for the well-being of impoverished villagers on the elephant, when
neither national governments nor the international community have done much
to try and solve these conflicts — either through innovative habitat adjustments
or technology. Poaching, trophy hunting, and ivory sales are linked to
international organized crime and terrorism.??> The elephant is an
environmentally crucial megafauna presence and it is not an overstatement to
acknowledge that human beings are witnessing — and actively taking part in —
elephant extinction. Whether the world can “afford” the elephant is surely the
wrong question.
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