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EXECUTIVE SUMMARY

Given the real environmental and economic impacts of climate change, especially for developing
countries, global institutions and national governments have begun to respond to the challenge
with climate finance and policy. Despite these efforts, a significant financing and policy gap remains
between the status quo and achieving shared climate goals - a gap that is further complicated by the
constraints of the international trade and investment regime.

What reforms to the global trade and investment rules are needed to put the global economy on an
ambitious course toward a green and just transition? What policies and safeguards are needed to
ensure that developing countries can ramp up industrialization, with limited environmental impact
and without fear of international legal challenges? How can spillover effects be minimized, particu-
larly on developing countries, without sacrificing swift, bold climate action?

In November 2022, the Boston University Global Development Policy Center hosted a workshop
to develop a research agenda for evaluating the progress and addressing the pitfalls of ensuring the
trade and investment regime is compatible with achieving global climate goals and development.
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Drawing from presentations and discussions among experts in trade and climate at the workshop,
this policy brief reflects three major conclusions:

1. The global green industrial revolution requires a new, inclusive framework for economic
change, focused on building capacity sustainably for developing countries.

2. Tocombat climate change, the world needs rapid, diverse and experimental climate action
by all nations, regardless of development or income level, that aligns with principles of cli-
mate justice to protect against negative spillovers.

3. Akey component of the climate action required is a reformed trade and investment regime
that removes obstacles to climate action and facilitates economic restructuring toward a
low-carbon economy.

Even effective climate policy may have negative spillovers for vulnerable populations and countries.
As such, an inclusive framework for economic change will need to account for possible spillover
effects and allow developing countries access to finance and policy space to facilitate economic
restructuring. Given this, the brief posits how, with the existence of new data, researchers may be
able to better understand how trade and investment rules intersect with the climate crisis and what
it would take to align those rules with inclusive development and climate priorities, especially for
developing countries. We put forward two key buckets of potential research questions:

1. To what extent do trade and investment treaties have direct and indirect effects on cli-
mate? Trade and investment treaties may have direct impacts on climate through increas-
ing or changing the composition of economic activity. They may also shape domestic poli-
cies aimed at shifting to renewable energy, decreasing emissions, and adapting to the new
demands of a warmer climate.

2. To what extent are changing climate priorities shaping new trade and investment rules
or the way that countries relate to those rules? As global climate priorities shift, trade
and investment treaty language may be changing to adapt to the new global consensus.
Countries may also seek to withdraw from certain treaties while negotiating new types of
agreements with climate change at the center.

Any new framework for economic change must be quick and decisive, as well as inclusive. Already,
the trade and investment rules are presenting tremendous legal challenges which must be addressed
to preserve policy space. The status quo is antithetical to a sustainable, just and inclusive future. Bold
research and even bolder policymaking are needed to reshape what that future looks like.

INTRODUCTION

The very real threat posed by climate change is no longer in doubt. Research suggests that even a
1C increase in average temperature across the globe will have large projected economic impacts -
concentrated in areas of the world where most of the global population lives (IMF WEQO 2017).
Other estimates show that, over the past 20 years, the Vulnerable Twenty (V20) Group of Finance
Ministers of the Climate Vulnerable Forum, a dedicated coalition of 68 member countries that are
systemically vulnerable to climate change, have lost out on 20 percent of their growth potential as a
result of the negative physical impacts of climate change (V20 2022).

In response, national governments are taking large-scale action to combat climate change through
emissions reductions and efforts to shift to a low-carbon economy. New initiatives at the Interna-
tional Monetary Fund (IMF) and the World Bank are underway to incorporate climate considerations
in their financing arrangements (Task Force on Climate, Development and the IMF 2023, Gallagher




& Bhandary 2023). There is increasing pressure among World Trade Organization (WTO) members
to reform the trade regime to align with climate commitments (WTO 2022, Hale & Mbeva 2023),
and the European Union (EU) and the Organisation for Economic Cooperation and Development
(OECD) are undergoing similar efforts to align their investment treaty commitments with global
climate goals (Gaukrodger 2023, Schaugg, Bernasconi-Osterwalder & Nikiema 2023).

Nevertheless, existing policy and financing action at the national and international level is far from
sufficient to limit global warming (Black et al 2021). Experts agree that substantial investment and
subseqguent economic growth for most of the world will be needed to meet climate goals, as well as
the UN 2030 Sustainable Development Goals, with predictions pointing to at least $1trillion per year
needed in domestic financing from emerging markets and developing countries (EMDEs) by 2025
(Songwe, Stern & Bhattacharya 2022). Moreover, domestic financing alone is still not sufficient, as
researchers have estimated an additional $1 trillion per year needed in external finance by 2030 -
from developed country pledges, development banks and private lenders and investors (Songwe,
Stern & Bhattacharya 2022).

The current calculations around climate finance demonstrate a pathway forward, a necessary
(though not sufficient) condition for a successful global response to climate change. Where coun-
tries can mobilize the necessary amount of financing ($1 trillion per year), and it is accompanied by
additional necessary policy shifts toward a low-carbon future, the possibility arises that countries
could "decouple” their economic growth from increased emissions. In other words, countries may be
able to shift the composition of their planned policies and investment for economic growth such that
they meet the dual purpose of development and accomplishing a clean energy transition (Songwe,
Stern & Bhattacharya 2022).

The same countries for whom sustainable long-term growth will rely on this “decoupling” effect are
also the most vulnerable to climate change impacts and the most exposed to economic impacts of
climate policy in high-income countries. On the other hand, they also have the most room to grow
in the new, low-carbon global economy. Developing countries are keen to not be left behind in the
green industrial revolution and are already taking steps toward a low-carbon transition and a net
zero economy.

A major obstacle that many of these countries face, however, are the international trade and invest-
ment rules embodied in the WTO agreements, as well as hundreds of free trade agreements (FTAs)
and thousands of international investment agreements (I1As). Although intended to encourage and
promote increased flows of trade and investment, which often drive economic growth, they also
constrain policymakers in their use of policy tools to harness trade and investment for strategic
growth. Specifically, these rules make it harder for countries to build up upstream and downstream
industries through local content requirements, or to prioritize diffusion of essential climate technol-
ogies through changes to domestic intellectual property laws.

In November 2022, the Boston University Global Development Policy Center hosted a workshop
to develop a research agenda for evaluating the progress and addressing the pitfalls of ensuring the
trade and investment regime is compatible with achieving global climate goals and development.
Drawing from presentations and discussions among experts in trade and climate at the workshop,
this policy brief reflects three major conclusions:

1. The global green industrial revolution requires a new, inclusive framework for economic
change, focused on building capacity sustainably for developing countries.

2. Tocombat climate change, the world needs rapid, diverse and experimental climate action
by all nations, regardless of development or income level, that aligns with principles of cli-
mate justice to protect against negative spillovers.
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3. Akey component of the climate action required is a reformed trade and investment regime
that removes obstacles to climate action and facilitates economic restructuring toward a
low-carbon economy.

A NEW INCLUSIVE FRAMEWORK FOR ECONOMIC CHANGE

The climate crisis has acted as a catalyst for a new industrial revolution that is poised to shift eco-
nomic activity towards low-carbon alternatives. Many countries have already begun, and all will
need to engage in economic restructuring. At the same time, each country’s transition will be unique
and will require a mix of different policies. A typology developed by Gallagher and Bhandary (2023)
identifies five types of countries that will interact with this system:

1. States that are at the early stages of industrial development (“first movers”).

2. Statesthat have access to the critical raw materials and the industries to make use of them
("new winners").

3. States that are currently contributing massive amounts to global emissions (“large
emitters”).

4. States whose economy is dependent on fossil fuel exports (“fossil fuel extractors™).

5. States who are particularly vulnerable to the physical impacts of climate change (“climate
vulnerable economies”).

Of course, these categories are not mutually exclusive. A country may be both a “first mover,” as well
as “climate vulnerable,” or a “new winner"” but still battling the challenges of being a “large emitter.”
Each country-type will need to deploy policies that play to its strengths and accommodate weak-
nesses. For example, countries rich in critical raw materials (CRMs) for the energy transition (“new
winners") will need to develop a new industrial sector and supply chains, and increase public and
private investment in those sectors.! Countries whose economies have been dependent on fossil fuel
exports or high-carbon industrial activities (“large emitters” and “fossil fuel extractors”) will face the
additional political challenge of shifting public and private investment away from sectors that pro-
vide a bulk of their tax revenue and jobs. Other countries must somehow build new industries from
the ground up (“first movers”) with few capital resources while managing the physical devastations
that come with climate change vulnerability (Gallagher & Bhandary 2023).

Bangladesh, a least developed country (LDC), for example, experiences outsized exposure to large-
scale weather events, as well as hunger and malnutrition in its population. To avoid being left behind,
some researchers have suggested that it introduce its own carbon taxes, while also lobbying high-in-
come countries for support in capacity building and adopting new technologies (Khatun 2022). This
may have initial regressive effects, however, and companion policies will be needed to protect the
most vulnerable to increased energy costs (Khatun 2022; Steckel et al. 2021). India, by contrast,
has already begun to introduce its own suite of energy transition policies (Green Hydrogen Mission,
National Solar Mission, E-mobility policy and the Offshore Wind Policy), and adopted ambitious cli-
mate targets toward relying on renewable energy and reaching net zero by 2070. To mitigate carbon
emissions embedded in its entrenched coal sector, however, the country also has a keen interest in
carbon capture, utilization and storage (CCUS) technology, though the scalability of such is not yet
proven (Rohit et al. 2017; Kumar 2022). South Africa plays a significant role in the climate transi-
tion as a regional leader and as a major source of CRMs - manganese and copper - in its own right
(National Business Initiative 2021). Like India, it has demonstrated a proactive role toward climate

" Indonesia provides an important example of this, when in January 2020, the government banned the export of Nickel Ore
so as to develop domestic nickel processing capacity (IEA 2022).




action, but faces huge challenges in supporting economic restructuring throughout the continent
(Climate Action Tracker 2022; Winning and Richardson 2021; Ismail 2022).

Despite having diverse geographical, human capital and economic characteristics, developing coun-
tries also have a set of shared priorities (e.g., Mbeva et al. 2023):

1. To make real contributions to global climate goals by undergoing an energy and industrial
transition toward a low-carbon economy;

2. To continue progress in economic growth and diversification; and

3. To catch up with developed countries, decreasing inequality gaps in the global economy.

If developing countries wait for the developed countries to “go first” in climate policy, they will not
only fail to contribute to climate goals, but they will threaten progress toward the other two priorities
as well. Their more carbon-intensive exports could lose access to the biggest markets and decrease
in global market share overall. If market share continues to decrease, developing countries could ulti-
mately be left behind in the new industrial revolution or even lose what progress they have already
made, leading to deindustrialization.

A new framework for global economic change will account for the shared priorities amidst the differ-
ent economic and political realities of each country. For developing countries, pursuing shared prior-
ities according to each country’s unique characteristics could empower both individuals and policy-
makers to see the opportunities in this new industrial revolution and consequently set economic and
political priorities for that transition. Climate vulnerable countries, for example, will likely prioritize
adaptation measures to meet the needs of their populations (Deere-Birkbeck 2022). Countries rich
in CRMs will decide how to balance the economic and global environmental interest in exploiting
new natural resources with the societal and local environmental interests in protecting carbon sinks
and biodiversity (Ismail 2022). Overall, developing countries will be able to decide how to leverage
the new global supply chains toward economic diversification and growth.

The framework also allows developed countries to see developing countries as partners in this
global project, rather than ‘rogue states’ that must be brought into line. In accordance with that, any
changes to the global legal architecture will need to make space for a diverse range of country eco-
nomic transitions and be adaptable to changing conditions (Deere-Birkbeck 2022). To set the stage,
countries will need to set a priority for transparency and dialogue, as well as cooperation to form
a common agenda for trade rule reform among developing countries. Dialogue may happen in the
context of the WTQO, or in negotiating fora where countries are able to prioritize their climate goals
more clearly - such as the United Nations Framework Convention on Climate Change (UNFCCC) or
the Group of 20 (G20) (Kumar 2022; Deere-Birkbeck 2022). Now that there is a global consensus
on the true threat of climate change, the real work can begin to remove legal obstacles to, and exploit
new opportunities for, aggressive climate action globally.

RAPID, DIVERSE AND EXPERIMENTAL CLIMATE ACTION
BY ALL NATIONS

To meet the current Paris Agreement goal to cut emissions such that the global warming effect is
kept below 1.5C (above pre-industrial temperatures), governments have begun rapid climate poli-
cymaking to shape public and private economic activity. Global climate commitments can help hold
them accountable and keep them motivated. The pathway, however, is riddled with economic, legal
and political potholes.
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National climate action takes many forms and is growing in popularity (Higham 2022). Some pol-
icies involve standard-setting regulations for private actors, others shift incentives in favor of cli-
mate-friendly economic activity, while still others involve direct investment by state actors into
strategic sectors (Higham 2022).2 The two most common policy approaches discussed in the liter-
ature are market-based carbon-pricing mechanisms and green industrial policy (both sectoral and
economy-wide).

National carbon pricing mechanisms are widely touted as the most “comprehensive and cost-effec-
tive” policies, especially if they involve coordinated action among many countries and have a tar-
geted redistribution component (Cosbey 2022, Cosbey et al. 2019, Buchs et al. 2021, Green 2021).3
For example, widespread adoption of carbon pricing - through large-scale carbon “clubs” of like-
minded countries with border carbon adjustments (Farrokhi & Lashkaripour 2021) have been mod-
eled to reduce emissions quite effectively by cutting down carbon leakage (Nordhaus 2021, Cosby
et al. 2021). Other research has demonstrated that national redistribution policies aimed at groups
most affected by price increases resulting from carbon pricing can lead to even further emissions
reduction (Buchs et al. 2027).

Green industrial policy, on the other hand, generally involves more direct action by governments
to “influenc[e] how we create value - what goods (and services) we produce and how we produce
them” (Estevez & Palladino 2022). Some countries have taken a narrow sectoral approach, as with
the renewable energy support policies introduced in Canada, India, the United States and many
European countries. Countries have also begun to take economy-wide action, as the US has with the
Inflation Reduction Act (IRA), which attempts to directly influence a wide range of sectors to meet
national energy and emissions goals. Indeed, countries all over the world are turning toward indus-
trial policy as the tool of choice for meeting climate goals and commitments (Siripurapu & Berman
2022).

In some instances, countries have deployed trade barriers as a sort of protectionist industrial policy
aimed at building up domestic industries in the new clean energy technologies (Qi 2022). Certain
trade protection mechanisms, like local content requirements, may aid in building backward and
forward linkages in the broader economy. However, the success of these measures depends heavily
on the position that country holds in the global value chain, as well as its comparative advantage in
producing upstream and downstream components (Qi 2022).

While it is important that climate policies contribute to mitigating the climate crisis and enabling
countries to adapt to the changing climate, quantifying the individual effectiveness of one particular
policy or another may not be that important. Well-accepted economic modeling shows that taxing
an economic activity will cause that activity to decrease and that lowering trade barriers leads to
increased quantities of those goods being traded (e.g., Goodwin et al. 2019). Another wealth of
literature points to the effectiveness of industrial policies generally in restructuring economies and
prompting growth in targeted sectors (e.g., Chang 2002; Heilmann 2008; Aiginger & Rodrik 2020).

Indeed, several ex ante studies of the effectiveness of a diverse set of climate policies demonstrate
that most of them are predicted to have at least moderate impacts on emissions reductions (Higham
& Koehl 2022; Pefiasco, Anaddn & Verdolini 2021). Ex post studies, however, are sparse, in part
because of the current “lack of carbon pricing at levels (or timescales)” that would have real-world

2 A wealth of literature has demonstrated that this diverse approach to policy experimentation has been quite successful in
achieving targeted economic outcomes historically. See, e.g., Heilmann 2008, Harvard Growth Lab 2023.

3 Global climate finance commitments often play a role in shaping those domestic climate policies. Simultaneously, domestic
climate priorities and goals shape global climate commitments. The exact mechanisms by which those things happen are
complex, and outside of the exact scope of this policy brief. However, global commitments to climate finance are extremely
important and should be tailored to provide adequate resources for developing country governments to mitigate and adapt to
climate change, as noted (Songwe, Stern & Bhattacharya 2022).




impacts (Cosbey 2022). As one study showed, although climate policymaking is rapidly ramping up,
it still falls short of “the pledges made in the [nationally determined contributions] and from enabling
global warming to be limited to below [1.5C]" (Koehl & Higham 2022). The World Bank State and
Trends of Carbon Pricing 2023 report indicates that, while governments are engaging in increasing
carbon pricing, the world needs "big advances both in terms of coverage and price” (World Bank
2023). In other words, although it is too soon to measure real-world impacts, there is room for much
more aggressive climate action both in number and scale of policies.

Nevertheless, the costs of these policies are not insignificant. Public finance will need to increase by
$1 trillion to $2 trillion per year to meet global climate goals, in addition to the $1 trillion in external
financing (Songwe, Stern & Bhattacharya 2022). At the same time, in a scenario where aggressive
policies are not deployed and global warming reaches 3C, the costs to global growth are estimated
to be $178 trillion by 2070 (Deloitte 2022).

Beyond Climate Action: Guardrails and Social Policies to Protect
Against Negative Spillovers

Despite the actual and growing potential for climate policies to (at least) encourage emissions
reductions, studies have demonstrated that some climate policies have the potential for signifi-
cant negative spillover effects. For countries like India and South Africa, heavily reliant on fossil fuel
exports, a rapid shift away from those imports in high-income countries will put enormous strain
on their respective economies. As a countermeasure, they have started building up new industries
around their CRMs and renewable energy sources, but have faced legal opposition to those efforts
(see, e.g., India-Solar).

Border carbon adjustments like the EU’s Carbon Border Adjustment Mechanism (CBAM) present
a further challenge to developing countries whose exports are relatively high in carbon content.
Researchers have predicted that the EU CBAM will “decrease global real income by $3.4 billion.”
Moreover, the income changes will be inequitable “with developed countries’ incomes rising by $2.5
billion while developing countries’ incomes fall by $5.9 billion” (Banga 2022). Another study esti-
mates that, under the EU CBAM, welfare gains for developed countries could be as much as $11
billion, while developing countries decrease in welfare by as much as $9 billion (He et al. 2022) 4
Beyond the EU CBAM, simple net-zero policy approaches implemented by high-income coun-
tries have been shown to substantially decreased the fiscal space and increase the debt burden for
developing countries due to the large changes in global demand for their fossil fuel products and
high dependence on that revenue (Titelman et al. 2022). Moreover, as developed countries seek
to expand production of batteries for clean energy, a surging demand for CRMs may result in an
unstable commodity boom with macroeconomic effects in developing countries with those natural
resources, not to mention social and environmental deterioration (Seefeldt 2020).

Some studies further show that national carbon-centric approaches, like carbon pricing, may dis-
proportionately impact lower-income communities within countries (Healy 2022). An econometric
study of the income impacts of carbon pricing shows that, in addition to general price inflation, it
could have a regressive effect within certain countries depending on their energy use pattern, putting
more financial pressure on poorer households. Even if the impact is reversed, poorer households will
experience increased energy costs (Steckel et al. 2021).° If climate policies lead to increased inequal-
ity, they could undermine the very climate goals they seek to reach. In particular, as more vulnerable

4 At least one researcher has pointed out that the design of the EU CBAM, which includes competitiveness and industrial
objectives, may actually undermine its climate effectiveness (Espa 2022).

> The possibility of using carbon pricing revenues to compensate the communities that lose out on economic benefits is one
advantage of such an approach (Steckel et al 2021). This is studied more fully in Buchs et al., 2021.
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populations grow increasingly exposed to economic challenges stemming from climate action by
developed countries, public support for climate policy will likely weaken (Green and Healy 2022).

Most studies on the economic impacts of climate policies on developing countries have focused
on carbon pricing and border carbon adjustments. Their conclusions often emphasize the need for
companion policies that would redistribute the income from a carbon tax or tariff toward people that
are hit hardest by inflation or high fuel prices (e.g., Steckel et al. 2021; Buchs et al. 2021). For policies
that result in cross-border economic impacts, experts have suggested that developing countries
lobby the policymaking government to receive shared proceeds of the revenue to support local green
transitions (Cosbey 2022). Revenue redistribution may not be enough, however. Given that citizens
generally demonstrate a low public trust in a government'’s ability to redistribute wealth when they
first see and experience increased taxes, higher prices and lost jobs, climate policy focused on equi-
table outcomes might be better addressed ex ante (Estevez 2022).

Green industrial policies, even those taking a more whole-economy approach, may also result in
increased inequality if they are simply layered on decades of corporate decision-making that pri-
oritizes shareholder value. Policy “guardrails” such as windfall taxes, equity standards and targeted
public investment will not only limit corporate capture but also increase the overall impact of these
policies (Estevez & Palladino 2022). Another approach, seeking a whole economy “Green New
Deal,” would introduce a wide variety of policy components: social provisioning, power reconfigur-
ing, financial stability and security, macroeconomic institutional support and foreign policy, as well
as carbon pricing or taxation (Green & Healy 2022). Combined and implemented well, these policy
ingredients could mitigate negative spillover effects of a purely price-base or tax-based approach.
However, there are additional obstacles that face many countries, in the form of international trade
and investment treaties.

A REFORMED TRADE AND INVESTMENT REGIME:
SHIFTING THE GLOBAL ECONOMY AND REMOVING
OBSTACLES TO CLIMATE ACTION

More climate action, in both quantity and diversity, is necessary. A key component of that action
requires reforming the international trade and investment regime to remove legal risks associated
with climate policy and support restructuring to low-carbon economies.

Trade

Global trade rules have a fraught history with environmental impacts and environmental regulation
(e.g., US-Tuna, US-Shrimp). Trade rules like those found in the WTQO's General Agreement on Tar-
iffs and Trade (GATT) and the several hundred free trade agreements (FTAs) signed by countries
around the world are premised on a preference for decreasing barriers to trade. By doing so, the trea-
ties seek to promote global growth and development by increasing trade. Concomitantly, increased
trade has come strongly correlated with increased carbon emissions (Peters & Herwich 2008). Still,
there is theoretical support for the presence of an Environmental Kuznets Curve, wherein countries
may reach a point at which their economic activity results in fewer negative environmental impacts,
including carbon emissions (Grossman & Krueger 1995). Trade has been shown to have a trifold
effect on the environment generally - by scale (how many products are traded), composition (what
kinds of products are traded) and technique (how those products are produced and traded) (Tsurumi
& Managi 2010). Increased trade necessarily increases the scale effect of environmental impact, but
both the composition and technique effects could have positive or negative impacts depending on
the products and countries involved.




The process by which the composition and technique effects outpace the scale effect of trade on
the environment is related to the possibility of decoupling economic growth from increasing emis-
sions - an area of research that is relatively new and a high priority for developing countries, but
also comes with a high price tag (Wang & Xu 2023). Some positive evidence of decoupling has
been found so far in the highest income countries (Karmellos et al. 2021; Tenaw & Hawitibo 2021;
Pilatowska & Wlodarczyk 2018; Clement 2018; Dent 2022; Chatterjee 2023). Other research, how-
ever, confirms on-going correlation between economic growth and CO, emissions, especially for
low- and middle-income countries where the scale effective of economic growth on the environment
dominates (Stern 2017). It is evident that the increased trade (and strongly increased investment,
as indicated previously) will need to be accompanied by policies that direct economic activity into
strategic sectors to facilitate a just energy transition according to each country’s specific economic
characteristics.

Under those circumstances, however, global trade rules pose an additional obstacle to climate action.
Since the early 2010s, WTO trade rules have been invoked several times to challenge national climate
policies (e.g., Canada-FIT, India-Solar, US-Renewables). The policies challenged in those cases are
called local or domestic content requirements, and almost every country in the world has deployed
them at some point to facilitate strategic economic restructuring (Chang 2002; Aiginger & Rodrik
2020). Nevertheless, they are also prohibited under WTO and FTA rules as a violation of general
non-discrimination principles and specific rules identifying those policies. The WTO's Agreement
on Subsidies and Countervailing Measures (SCM) and Agreement on Trade-Related Investment
Measures (TRIMs) have effectively removed local content and export performance requirements
from country policy toolkits.

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), along with paral-
lel-but-ratcheted-up (TRIPS-plus) rules in FTAs outside of the WTQO, are well known for their role in
limiting access to new technology in the medicines context (Tenni et al. 2022) and could conceivably
have a similar impact on access to essential climate technologies, like renewable energy production
and generation, adaptation technologies and (eventually) CCUS (Kumar 2022). Given these possi-
bilities, some experts are especially concerned that trade rules may disproportionately impact devel-
oping countries. By limiting key industrial policy tools used to restructure their economies (in other
words, to change the composition of their economic activity), and gain access to new climate technol-
ogies (in other words, to change the techniques involved in their economic activity), WTO and FTA
trade rules could resign developing countries to only experiencing the scale effect of increased trade
and investment, making decoupling between trade and emissions all the more difficult (Kumar 2022).

Nevertheless, there are some areas where trade rules, if reformed and harnessed carefully to make
space for the priorities and needs of developing countries, may have the potential to play a support-
ing role in shifting or restructuring the global economy. This may happen by way of a few mecha-
nisms, including:

1. Disciplining current subsidies given to high emitting industries and especially the fossil fuel
industry;

2. Liberalizing trade in low-carbon goods (“green” or “clean” products) to increase the quan-
tity traded; or

3. Lending enforcement tools to climate commitments by incorporating commitments into
new trade agreements.

Global trade rules already place limits on subsidies that have a large distortionary trade impact or
discriminate against trade partners. Nevertheless, almost all countries have relied on subsidies his-
torically to support the energy sector in the name of energy security (De Bievre, Espa & Polletti
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2017). Estimates vary wildly, but the International Energy Agency calculated that global fossil fuel
consumption subsidies amounted to $1 trillion in 2022 (IEA 2023). In recent years, countries have
begun to focus more support on their renewable energy sectors (Evenett 2019; Hoekman & Nelson
2020; Higham 2022). Scholarly recommendations to bring subsidies in line with climate goals have
proposed various ways to place more limits on support programs with negative climate impacts -
effectively making it easier to support the renewable energy sector and harder to support fossil fuels
(Cosbey & Mavroidis 2014, Hildreth 2014, Wold 2012). However, countries must reform subsidies
carefully, taking into consideration the risk of energy poverty for the poorest communities of the
world (see, Steckel et al. 2021; Green & Healy 2022). Shifting subsidies toward renewable energy
support, therefore, must be paired with enforceable commitments to protect vulnerable communi-
ties from deepening energy poverty.

A second mechanism through which trade rules might complement climate policy is targeted liber-
alization of “green” traded products. Historical research on the relationship between trade and envi-
ronment has shown a positive correlation between increased trade quantities and increased emis-
sions (Peters & Hertwich 2008). Recent research, however, has argued that countries could reduce
global emissions by anywhere from around 1to 3.6 percentage points with negligible economic cost
by equalizing tariffs and non-tariff barriers on dirty and clean industries. (Shapiro 2020). This is
before considering the further step of ‘reversing’ this bias - raising tariffs on high-carbon products
and lowering them on “cleaner” goods. One obstacle to this mechanism is the difficulty countries
have faced so far in defining “green” or “clean” goods, especially in a way that does not automatically
disadvantage developing countries, which do not have access to the most up-to-date technologies
(De Melo & Solleder 2022). Another obstacle is one that has already been mentioned: increasing
barriers to trade (i.e., tariffs) above the current levels would also likely violate countries’ commit-
ments at the WTO and other trade agreements. The legality of carbon border adjustments has not
yet been adjudicated but is likely to be reviewed soon by the WTO's Dispute Settlement Body.

It is important, however, to point out what has already been shown - that such policies on their own
are likely to have negative welfare impacts on developing countries - both because of the potential
hit to tax revenue with the demand for lower tariffs on higher technology goods that most developing
countries import (Banga 2022), and because of the new market access limitations their domestically
produced goods will face. The resultant growth in inequality between countries would need to be
addressed. Moreover, research has found that it is important to accompany increased imports of
“green” products or climate-positive technologies with additional domestic renewable energy policies
to encourage the deployment of those technologies and consumption of those products (Qi 2022).

A third mechanism by which trade agreements may support climate goals is through lending
enforcement power to climate commitments. Increasingly, new FTAs are incorporating a diverse
set of climate provisions (Morin & Jinnah 2018; Leal-Arcas et al. 2020). The research is still quite
young, but there are studies exploring whether climate provisions in FTAs might be correlated with
decreased emissions, with early positive results (Morin & Jinnah 2018; Leal-Arcas et al. 2020; Chat-
terjee 2023). However, the process of treaty reform is not a fast one (Van Asselt 2022), and many
treaties may not be worth the risk.

In general, the trading regime has been established to prioritize liberalized trade over strategic trade
protection for industrial development. As mentioned, this means that the tools deployed by many
countries to build sectoral linkages in the economy and kick off strategic growth have been shown to
be effective and to violate global trade rules (Chang 2002; Thrasher 2021; Aiginger & Rodrik 2022).
If the trade rules simply maintain the status quo in this regard, many developing countries will resist
climate friendly reforms as they will find it difficult to capitalize on their comparative advantage in
the new supply chains and therefore will not experience a short- or medium-term benefit for their
populations.




Investment

Unlike the mixture of constraints and opportunities found within the trade regime, the consen-
sus regarding the balance of risks and benefits of staying with I1As has become increasingly clear.
Research by the Boston University Global Development Policy Center has shown countries face a
risk of up to $340 billion in possible investor-state dispute settlements (ISDS) to fossil fuel firms if
they take the aggressive climate action needed to reach the 1.5C goal, including canceling oil and gas
projects under development and ending all licensing for new production concessions (Tienhaara et
al. 2022a). These calculations do not cover upstream and midstream energy projects or assets, nor
do they include potential losses in the coal sector. Additionally, a substantial proportion of the legal
and financial risk will be borne by a handful of developing countries - such that their limited fiscal
resource could be spent on paying awards to fossil fuel firms rather than closing the investment gap
with domestic support for their own mitigation and adaptation efforts (Tienhaara et al 2022b). Even
if investor-state dispute cases do not materialize, many scholars have voiced concern about the
chance of regulatory chill, in which the threat of ISDS makes countries skittish about taking climate
action (Tienhaara 2018, Moehlecke 2020, Berge & Berger 2021).

A growing number of EU countries have begun to argue that the Energy Charter Treaty (ECT), a
sector-specific IIA for the energy sector, is simply not aligned with the bloc’s climate commitments
and must be discarded (European Parliament 2022). As of July 2023, the EU Commission has offi-
cially proposed that the bloc withdraw wholesale from the treaty (Abnett 2023).6 OECD members,
likewise, have started asking how to take a different approach to lower their risk of investor-state dis-
putes. Some have proposed a protective carve out for climate policy, or in the alternative, a carve out
that eliminates protection for fossil fuel investors (Lee 2023; Mbengue 2023; Gaukrodger 2023).
While not everyone has concluded that all investment treaties must go, many experts across inter-
national organizations, national governments and academic institutions are questioning whether
they are fit for the purpose of managing the global energy transition (Lee 2023; Johnson 2023).

The obstacles to climate action are clear - and exacerbated further for low-income countries with
high levels of inequality and high climate vulnerability. To the extent that trade and investment trea-
ties present additional obstacles to climate policymaking, they must be reformed and aligned with
the new framework for economic change or removed in favor of new priorities.

CONCLUSION: OPPORTUNITIES AND RESEARCH GAPS

To support best practices in climate policymaking and trade and investment treaty negotiating, the
trade and climate research community must seek to understand the complex relationships between
countries at different income levels, between different sectors in the global and national economies
and between trade rules and climate action. Fortunately, due to several novel sources of data, there
are new opportunities to fill research gaps and provide evidence-based policy recommendations to
policymakers.

The Climate Change Laws of the World and the Global Trade Alert databases both provide helpful
insights into the climate action taking place at national levels (Grantham & LSE 2023; GTA 2023).
The Climate Change Laws of the World focuses on legislation identified through its aim to mitigate
or adapt to climate change. The Global Trade Alert identifies legislation by its sectoral trade impacts.
In both cases, data can identify what countries are doing to address climate change and allow

& At the time of this writing, the EU Commission has formally proposed a coordinated withdrawal from the ECT. For this to
take effect, a qualified majority of EU members must agree to the decision and the EU Parliament must be in support. On its
face, it seems that a qualified majority of EU members are already on board individually, but the official vote to withdraw as a
bloc has not yet occurred (Schaugg, Bernasconi-Osterwalder & Nikiema 2023).
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researchers to evaluate correlations between climate policymaking and real-world environmental
and economic impacts. The Climate Change Litigation database provides an important insight into
how private and public actors are attempting to enforce, as well as resist, national climate policies
(Sabin Center 2023). Existing databases that map investment treaty language across the thousands
of treaties in existence can provide another useful tool to explore the specific legal constraints coun-
tries may face (UNCTAD 2023; Alschner 2021).

Drawing from these resources, the trade and climate research community will be able to:

* Gather more data on emissions, environmental quality, economic growth and inequality as
they correlate with climate policies in different contexts.

*  Continue tracking the new climate-related language in FTAs and I1As, as well as other new-
form economic agreements like Indo-Pacific Economic Framework and the Agreement on
Climate Change, Trade and Sustainability.

*  Map climate policies (country-by-country or globally) onto specific country treaty com-
mitments and common treaty provisions to understand more comprehensively the interna-
tional legal constraints on those policies.

Beyond these resources, many unanswered research questions remain. Some questions are set up to
explore the impact of trade and investment treaties on climate outcomes and climate policymaking,
while others explore the reverse impact - climate priorities’ impact on trade and investment treaties.
Some illustrative research questions are below:

To what extent do trade and investment treaties have direct and indirect effects on climate?

* To what extent does trade liberalization (or economic growth) (in clean/green sectors) cor-
relate with decreased emissions - or what models of predicted trade liberalization or eco-
nomic growth could correlate with decreased emissions?

* To what extent do trade and investment treaty rules put constraints on common climate
mitigation or adaptation policies?

* To what extent do trade and investment treaties put constraints on common companion
policies (those which are not directly related to climate but seek to put guardrails on cli-
mate-friendly policies and investment)?

»  To what extent have countries faced legal challenges (or what new legal challenges have
they faced) as a result of climate and climate-adjacent policymaking?

» To what extent have countries sought to shape their climate policy to conform within actual
or perceived treaty constraints (case studies)?

To what extent are changing climate priorities shaping new trade and investment rules or the way
that countries relate to those rules?

* To what extent are new trade and investment agreements increasing in climate language?

* To what extent are new trade and investment agreements increasing in enforceable climate
commitments (e.g., updating Morin and Jinnah 2018)?

*  To what extent are developing countries seeking new trade and investment treaties to
expand their export markets in new transition materials (new commodities)?

*  What other treaty terms are changing in response to shifting priorities (e.g., sectoral spe-
cific liberalization in transition materials, or investment in new supply chains)?




The new framework for economic change works at two angles - to change how developing country
governments view their role in the global economic transition and to change how developed coun-
tries view their own policies and the policies of developing countries in the same context. Under this
new framework, the global community must act, but it will look different for different states, depend-
ing on their specific characteristics. Action, moreover, must be quick and decisive, as well as inclusive
- acknowledging impacts across the whole economy and seeking to mitigate losses for the most vul-
nerable populations. The trade and investment regime presents tremendous legal challenges which
must be addressed to preserve policy space for diverse and inclusive climate action.

The status quo is antithetical to a sustainable, just and inclusive future. Bold research and even
bolder policymaking are needed to reshape what that future looks like.
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