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“It is the merit of the common law that it decides the case first and determines
the principle afterwards.”! When Oliver Wendell Holmes made this observation,
he recognized that premature pronouncement of doctrine may not capture the
actual reason for decision. Only by assessing the outcomes in a series of deci-
sions can courts identify the driving principle that before was only “obscurely
felt.”?> But what is a virtue for a common law court is a vice for the modern
Supreme Court. The role of today’s Court is to pronounce doctrine for lower
courts to apply.® Like a common law court, the Supreme Court produces law
through its decisions. But the Court does not do so through the iterative process,
in which doctrine is discovered through multiple cases. The Court’s takes one
case to announce rules instead of taking a series of cases to glean a single rule.*
The consequence is that the rules announced sometimes do not capture the actual
principle driving decisions.

No issue better illustrates the phenomenon than Article IIT standing.> Standing
doctrine implements provisions in Article III authorizing federal courts to adju-
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dicate only “Cases” and “Controversies.”® The Constitution does not define
those terms. Instead, courts have developed standing doctrine through a common
law process.” In its current form, the test for standing is that a plaintiff must
demonstrate that: (1) he has suffered an “actual” or “imminent” “injury in fact”
that is “concrete,” “particularized,” and involves the invasion of a “judicially
cognizable interest;”® (2) the injury is “fairly traceable” to the unlawful acts of
the defendant;® and (3) “will likely be redressed by a favorable decision.”!? For
all its components, the test does not accurately capture all standing decisions.!!
Other principles, such as federalism and separation of powers, appear to drive
standing decisions instead of a rigorous application of the three-part standing
test.!?

This is the difficulty lurking behind the curtain for Professor Ernie Young’s
excellent article, Uncertain Enforcement and Standing to Sue.'> The article is a
masterclass on how to maneuver around doctrinal constraints. It builds a clever
theory for establishing standing for plaintiffs bringing pre-enforcement chal-
lenges—suits seeking to set aside laws before they are enforced.!* Most pre-
enforcement challenges are against criminal laws, but some have been against
civil laws that may be enforced by anyone. An example of the latter is the suit
brought by physicians challenging the constitutionality of S.B. 8,!> a Texas stat-
ute authorizing members of the public to bring civil actions for statutory dam-
ages against a person who performs an abortion. !¢

Under current law, standing to bring such cases is notoriously restricted. Cur-
rent standing doctrine requires the plaintiff to show she faces an imminent threat
of enforcement of the challenged law.!” Consequently, huge swaths of plaintiffs
lack standing to bring pre-enforcement challenges. Violators cannot maintain
suit if they face no prospect of prosecution. More important, people who comply
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with the law lack standing because they face no risk of prosecution. Obedience
precludes relief. Similar problems plague plaintiffs seeking to challenge laws
like S.B. 8. A plaintiff may know that she faces an imminent threat of someone
enforcing the law against her, but not precisely who will enforce it. That is not
good enough. Standing’s traceability requirement obliges the plaintiff to identify
the person who will bring the enforcement action.!$

Young argues that standing should not be limited in this way. In his view,
enforcement of a law is not the only injury that a person subject to a law may
face.!” The principal injury he notes is that the enactment of a law may induce a
change in behavior, even when that law is not enforced.?? A law requiring people
to buy health insurance results in more people buying health insurance, even if
that law is not enforced. That kind of alteration in behavior, Young argues, in-
jures the plaintiff because it forces the plaintiff to do something that he otherwise
would not.?!

Reconceptualizing injury to avoid standing problems has been successful in
other circumstances.?? Consider suits alleging unlawful racial discrimination
against job applicants. The obvious injury resulting from that discrimination is
not getting a job. But courts have recognized standing for victims of discrimina-
tion who would not have been offered the job even without discrimination.?? The
theory is that the denial of the opportunity to compete on equal footing, regard-
less whether the discrimination affected whether the applicant ultimately got the
job, constitutes an injury that supports standing.>* The injury is the discrimina-
tion, not the denial of the job because of discrimination.

Young’s argument follows similar logic. The injury is the effect on behavior
resulting from the enactment of the law, not the later enforcement of that law.?>
The argument works equally for criminal laws and for generally enforceable
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have suffered the requisite harm”).
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civil laws like S.B. 8. The injury is suffered regardless of whether the law is
enforced by anyone.

Young also identifies a different wrong giving rise to the injury. It is not the
enforcement of the unconstitutional law; it is the enactment of the unconstitu-
tional law.?¢ The injury—the alteration in behavior to avoid violating the law—
can be traced to that unlawful enactment. It is only because the government en-
acted the statute that the plaintiff changed behavior. And a favorable judgment
against the legislature—for example a declaration that the law is unconstitu-
tional—would redress the harm.

Under current standing doctrine, Young’s theory is unassailable. He has iden-
tified a concrete, particularized injury that is traceable to unlawful acts of the
defendant that a favorable judgment would fix. True, a person’s alteration of
behavior in response to a law is a “self-inflicted” injury; it is a consequence of
that person choosing to incur the costs of compliance.?’ But self-inflicted inju-
ries are real injuries, and they can support standing like any other injury.?® More-
over, Young also notes that other injuries may flow from the enactment of a law,
such as being deemed “a criminal” by others.?’

His theory also has the virtue of avoiding the perverse incentives produced by
the imminent threat requirement for pre-enforcement challenges. Current doc-
trine essentially precludes individuals subject to an unconstitutional law from
challenging that law if they comply with it.3® Only those who violate the law
face the risk of prosecution necessary for standing. The upshot is that those who
violate the law have broader “rights” than those who comply.’! That is not a
problem if the mere enactment of the law causes the injury.

But it is hard to see the Court granting standing in these cases. The problem
is that the doctrinal test does not capture how standing actually operates. Alt-
hough it is not part of the tri-partite standing test, the Supreme Court’s jurispru-
dence reveals that the cause of the injury matters as well. The same injury may
or may not support standing depending on what caused it. Stigma provides an
example. Stigma can support standing if the stigma results from direct discrim-
ination against the plaintiff.3> But the stigma suffered by a plaintiff does not
suffice if it was the result of the plaintiff merely being a member of a discrimi-

26 See id. at 945-46.

27 See Clapper v. Amnesty Int’l USA, 568 U.S. 398, 418 (2013) (holding certain self-in-
flicted injuries do not generate standing).

28 See, e.g., Fed. Election Comm’n v. Ted Cruz for Senate, 9142 S. Ct. 1638, 1647 (2022)
(holding campaign had standing when it changed behavior in response to threatened enforce-
ment).

29 See Young, supra note 13, at 941-42.

30 See id. at 924.

31 See The Western Maid, 257 U.S. 419, 433 (1922) (“Legal obligations that exist but can-
not be enforced are ghosts that are seen in the law but that are elusive to the grasp.”).

32 See Allen v. Wright, 468 U.S. 737, 755 (1984).
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nated group.3? The injury in both circumstances is the same. The difference is in
the cause of the injury. One is direct discrimination; the other is being the mem-
ber of a group in which others have suffered discrimination.

Emotional distress is similar. Emotional injury may support Article III stand-
ing when it results from perceiving pollution or the destruction of nature. For
example, in Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC),
Inc.,?* the Court held that a person had standing to challenge the discharge of
pollutants into a waterway based on their “reasonable” “fear” of the potential
effects of the pollution.?> But emotional distress does not suffice when it is “pro-
duced by observation of conduct with which one disagrees.”3¢ In both instances,
the injury—emotional distress—is the same. The difference is in what caused
the distress.

In denying standing in these cases, the Court has suggested that the injuries
are insufficiently particularized and instead constitute generalized grievances.?”
But that is not descriptively accurate. The stigma a person feels by being part of
a disfavored group is particular to that person. So too is the emotional distress a
person feels when observing unlawful conduct. Others might share similar inju-
ries—all members of the disfavored group may feel a stigma, and others observ-
ing the unlawful conduct might also get upset—but each person uniquely expe-
riences the injury. It is the cause of the injuries that are shared, not the injuries
themselves. Each individual’s injury is personal, but all the injuries derive from
a common source.

It is hard to pin down the exact limitation on shared causes of injury. Not all
commonly caused injuries are invalid. No one thinks, for example, that, if mul-
tiple people are injured by an explosion, no one has standing because the injuries
derived from a common cause.?® The basic gist seems to be that wrongdoing will
not support standing if allowing it to do so would result in the courts having
expansive oversight of other branches of government.3’

3 See id. at 755-56.

34528 U.S. 167 (2000).

35 Id. at 184; see also Rachel Bayefsky, Psychological Harm and Constitutional Standing,
81 BROOK. L. REV. 1555, 1597 (2016) (“To say, as courts have done, that plaintiffs have ‘aes-
thetic’ or ‘conservational’ interests in ‘an area of great natural beauty’ is to call attention to
the positive impact of that area on the plaintiffs’ inner experience, as well as the mental or
emotional loss that would attend the area’s destruction.” (citation omitted) (quoting Sierra
Club v. Morton, 405 U.S. 727, 728 (1972))).

36 Valley Forge Christian Coll. v. Ams. United for Separation of Church & State, Inc., 454
U.S. 464, 485 (1982).

37 See id. at 475-76; Allen, 486 U.S. at 751.

38 See Spokeo, Inc. v. Robins, 578 U.S. 330, 339 n.7 (2016) (“The fact that an injury may
be suffered by a large number of people does not of itself make that injury a nonjusticiable
generalized grievance. The victims’ injuries from a mass tort, for example, are widely shared,
to be sure, but each individual suffers a particularized harm.”).

39 See TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2203 (2021) (“Federal courts do not
exercise general legal oversight of the Legislative and Executive Branches . . . .”).
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Whatever the precise limitation may be, the three-part standing test should
have a fourth component that focuses on the wrongdoing that causes the injury.
And I am skeptical that merely enacting an unconstitutional statute is a sufficient
wrongdoing. Allowing standing in this circumstance has the potential to confer
standing on anyone who modified his behavior or was treated differently by oth-
ers because of the law.*? That might not capture everyone, but it is an enormous
swath of people. Restricting standing in pre-enforcement challenges to imminent
threats constrains the Court to the precise facts of the case of the plaintiff; by
contrast, expanding standing to unconstitutional enactments results in the Court
monitoring the legislative process.

None of this is to suggest that I disagree with Young’s goal. I agree with
Young that plaintiffs should have broader standing to bring pre-enforcement
challenges. My only fear is that making clever arguments under current doctrine
will not get us there. It probably will take a wholesale reworking of the principles
underlying standing.

40 The Court has resisted such an expansive conception of standing. See 4llen, 468 U.S. at
755-56 (“If the abstract stigmatic injury were cognizable, standing would extend nationwide
to all members of the particular racial groups against which the Government was alleged to
be discriminating by its grant of a tax exemption to a racially discriminatory school, regardless
of the location of that school.”). One might be able to overcome that objection if there were a
historical practice of allowing pre-enforcement challenges based on changes in behavior. See
TransUnion LLC, 141 S. Ct. at 2204 (“[H]istory and tradition offer a meaningful guide to the
types of cases that Article IIl empowers federal courts to consider.” (quoting Sprint
Commc’ns Co. v. APCC Servs., Inc., 554 U.S. 269, 274 (2008))). Young does not dig into
that history, presumably because those suits generally did not occur.



