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ABSTRACT

In addition to making rules and deciding outcomes, the legal system
generates, curates, and shares information. When the system gets rules and
outcomes wrong, it is obviously a problem, and much effort (and scholarly
attention) goes into identifying those mistakes and fixing them. But the system
also gets information wrong, a problem mostly overlooked by policymakers and
scholars. Those information mistakes matter too—they are prevalent and
harmful. We show here that even when the mistakes are widely known and the
errors broadly acknowledged, the information very often goes uncorrected. As
a result, people make decisions based on bad information from a system that
should be trustworthy and authoritative.: builders build houses in mislabeled
floodplains, patients use medical devices that are not really safe and effective,
background checks disqualify potential employees based on crimes they did not
commit, and inventors rely on falsified data in patent disclosures, to name a few.

Why are so many legal information mistakes uncorrected? We identify
multiple reasons, including lack of support for public correction mechanisms,
lack of robust private mechanisms, challenges in communication between
institutions, and an overreliance on self-interest. An underlying problem,
though, is that information mistakes just are not given enough focus as the major
trans-substantive problem they are. That is its own mistake, because in a world
where an increasing number of decisions incorporate an increasing amount of
information, mistakes in that information matter more and more. Thankfully,
technology makes that task somewhat easier, as does increased attention toward
improving incentives and allocating responsibility. It is worth tackling the
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problem of the legal system’s uncorrected information mistakes, this Article
charts steps in that direction.
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To erris human . .. !

—Alexander Pope

INTRODUCTION

Law makes mistakes; of course it does.? But when law makes information
errors—when incorrect information appears in a legal document—the errors are
often uncorrected or uncorrectable, even when both error and harm are clear:

e The Wake County Register of Deeds accidentally listed the wrong
owner on Craig Adams’s house; the Register acknowledged the error
and “sympathize[d],” but was “bound by the limitations under North
Carolina law” and could not correct the mistake.

e John Doe was denied security clearance because an FBI record
mistakenly stated that Doe had said on radio that he was a communist;
a trial court agreed that the record was wrong, but the court could not
make the FBI correct the error.*

e Homebuyers who rely on error-riddled Federal Emergency
Management Agency (“FEMA”) flood maps unintentionally buy
homes in flood-prone areas; Congress agreed that the maps were full
of errors and required FEMA to update and correct all mapped areas
every five years, but FEMA has managed to correct less than half of
its map on schedule.’

I« .. to forgive divine.” ALEXANDER POPE, AN ESSAY ON CRITICISM, at 1. 525 (London,
W. Lewis 1711).

2 Even the Supreme Court makes information mistakes. See, e.g., Jacob Gershman, Alito
Misses the Mark in Death-Penalty Dissent, Experts Say, WALL ST. J. (May 28, 2014),
https://www.wsj.com/articles/BL-LB-48161 (noting Justice Alito’s opinion repeated
incorrect statistical figure from misprint of manual). Legal institutions can and do take
measures to prevent information mistakes, but some level of error is unavoidable. See, e.g.,
Establishment Specific Injury & Illness Data (OSHA Data Initiative), OCCUPATIONAL SAFETY
& HEALTH ADMIN., https://www.osha.gov/ords/odi/establishment search.html#explanatory
[https://perma.cc/FQR5-DVAB] (last visited May 31, 2026) (“While OSHA takes multiple
steps to ensure the data collected is accurate, problems and errors invariably exist . . . .”).

3 Diane Wilson, Complete Stranger Obtains Deed to $4M Raleigh Home Without
Homeowner’s Knowledge, ABC11 NEWS (Sep. 11, 2024), https://abc11.com/post/property-
fraud-investigation-complete-stranger-obtains-deed-4m-raleigh-home-homeowners-knowled
ge/15291263 [https://perma.cc/G5P6-YB5N] (“[A]ccording to North Carolina law, the
Register of Deeds does not have a duty to verify the legal sufficiency of a deed when it is
presented for registration . . . .”).

4 Doe v. FBI, 936 F.2d 1346, 1349-50 (D.C. Cir. 1991) (noting trial court found FBI’s
“reference to Doe’s alleged statements on the radio show were inaccurate and misleading, and
ordered the FBI to expunge this information from its files”). The appellate court, however,
reversed and remanded because certain FBI records are not subject to any obligation to
correct. Id. at 1354-55, 1361.

5 An Examination of Federal Flood Maps in a Changing Climate: Joint Hearing Before
the Subcomm. on Env’t and the Subcomm. on Investigations & Oversight of the H. Comm. on


https://perma.cc/G5P6-YB5N
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e  Scientists read patents to learn about cutting-edge technology, but
patents are full of incorrect, fictional, and fraudulent experiments;
examiners or courts sometimes find an experiment or result to be
wrong, but patent law bans corrections of the information.®

e The Food and Drug Administration (“FDA”) can approve a drug and
require a follow-up confirmatory clinical trial; these drugs often fail
the later clinical trial, but FDA does not always require manufacturers
to correct the information on the drug label.’

Although scholars and policymakers recognize that information production
and dissemination are core functions of the legal system,® information integrity
is not a priority in law. Knowledge-producing institutions in other fields have
had deep reckonings with how to minimize and fix mistakes—scientific journals
issue retractions;’ newspapers have policies on corrections;!? public health
NGOs consider corrective information!'—but law has had no such reckoning.
Deprioritization of information integrity is pervasive across areas of law:
Beyond the examples given above, some doctrines bar actions to correct

Sci., Space & Tech., 116th Cong. 7 (2020) [hereinafter Flood Map Hearings] (showing only
42% of FEMA’s flood maps accurately reflect flood risk projections, with 11% of flood maps
going without updates since 1970s and 1980s).

% The law bans addition of new matter in most circumstances, even for purposes of
correction. See, e.g., Giant Powder Co. v. Cal. Powder Works, 98 U.S. 126, 138 (1878).

7 Bishal Gyawali, Benjamin N. Rome & Aaron S. Kesselheim, Regulatory and Clinical
Consequences of Negative Confirmatory Trials of Accelerated Approval Cancer Drugs:
Retrospective Observational Study, 374 BRriT. MED. J. N1959, at 1 (2021) (“Cancer drug
indications that received accelerated approval often remained on formal FDA approved drug
labelling and continued to be recommended in clinical guidelines several years after
statutorily required post-approval trials showed no improvement in the primary efficacy
endpoint.”).

8 See, e.g., Omri Ben-Shahar & Carl E. Schneider, The Failure of Mandated Disclosure,
159 U.PA.L.REV. 647, 652 (2011) (discussing effects of excessive legal and legally mandated
private information); Zachary D. Clopton & Aziz Z. Huq, The Necessary and Proper
Stewardship of Judicial Data, 76 STAN. L. REv. 893, 893 (2024) (discussing importance of
judicial data); David E. Pozen, Freedom of Information Beyond the Freedom of Information
Act, 165 U. PA. L. ReEv. 1097, 1137 (2017) [hereinafter Pozen, Freedom of Information)
(exploring importance and use of agency information); Henry E. Smith, The Language of
Property: Form, Context, and Audience, 55 STAN. L. REv. 1105, 1166-67 (2003) (explaining
information in property law).

® See, e.g., Richard Van Noorden, The Trouble with Retractions, 478 NATURE 26, 26
(2011) (noting frequency of retractions in scientific journals).

10 See, e.g., Scott R. Maier, Setting the Record Straight: When the Press Errs, Do
Corrections Follow?, 1 JOURNALISM PRAC. 33, 33 (2007) (noting three-fourths of journalists
claim to correct errors quickly).

11 See, e.g., Toni G.L.A. van der Meer & Yan Jin, Seeking Formula for Misinformation
Treatment in Public Health Crises: The Effects of Corrective Information Type and Source,
35 HEALTH COMMC’N 560, 561 (2019).
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information,'? the Supreme Court does not consider “the mere existence of
inaccurate information” to be an injury for standing purposes,'? arms of agencies
responsible for checking and correcting information are chronically
underfunded,'# and statutes that mandate information corrections are simply
ignored.!’

There is also a stark contrast between the paucity of discussion on information
errors and the intense scholarly focus on law’s outcome errors, considering how
to recognize, adjudicate, avoid, appeal, and correct them.!® Similarly, vast legal
apparatuses are devoted—with varying degrees of success—to identifying and
fixing outcome mistakes,!” yet there are few analogous mechanisms for
information.

Policymakers pay little attention to information errors,!® and even less to
mechanisms to correct such mistakes.!” We argue that (1) information errors in

12 See 5 U.S.C. § 552a(d)(2)(B) (permitting correction of certain records but exempting
many categories).

13 TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2209-10 (2021).

14 See generally AM. STAT. ASS’N, THE NATION’S DATA AT RiSK: MEETING AMERICA’S
INFORMATION NEEDS FOR THE 21ST CENTURY (2024), https://www.amstat.org/docs/default-
source/amstat-documents/the-nation's-data-at-risk---report.pdf (describing multiple agencies
and how underfunding limits their ability to correct statistical information mistakes).

15 We provide examples from the FCC, FEMA, FDA, and the Patent and Trademark Office
(“PTO”) in Sections I.A-D, infra.

16 See, e.g., Jonathan S. Masur & Lisa Larrimore Ouellette, Deference Mistakes, 82 U.
CHL L. REV. 643, 667 (2015) (cataloging courts’ legal deference errors); Geoffrey P. Miller,
On the Costs of Civil Justice, 80 TEX. L. REv. 2115, 2117 (2002) (discussing tradeoffs
between cost of procedure and that of court error in civil cases); Cass R. Sunstein & Adrian
Vermeule, Interpretation and Institutions, 101 MICH. L. REv. 885, 906 (2003) (assessing
mistakes in court interpretation of statutes); Sofia Ranchordéas, Empathy in the Digital
Administrative State, 71 DUKE L.J. 1341, 1359-60 (2022) (proposing more avenues to correct
mistaken inputs into government forms).

7 E.g., 28 U.S.C. § 1291 (giving appellate courts jurisdiction over appeals from district
courts). Extensive procedures exist to address an agency’s outcome mistakes. See, e.g., Emily
S. Bremer, The Rediscovered Stages of Agency Adjudication, 99 WASH. U. L. REv. 377, 414
(2021) (describing agency hearing procedures for identifying and correcting mistakes);
Thomas W. Merrill, Article I1I, Agency Adjudication, and the Origins of the Appellate Review
Model of Administrative Law, 111 CoLUuM. L. REv. 939, 940 (2011) (discussing judicial
review of agencies).

18 The few articles discussing information errors tend to narrowly focus on one institution
and agree that information correction is a problem. E.g., Richard Craswell, Taking
Information Seriously: Misrepresentation and Nondisclosure in Contract Law and Elsewhere,
92 VA. L. REV. 565, 574 (2006) (discussing error correction between contracting parties);
Richard J. Lazarus, The (Non)Finality of Supreme Court Opinions, 128 HARV. L. REV. 540,
610-11 (2014) (noting Supreme Court commonly revises or corrects information in opinions,
a system that is “haphazard”).

19 One example is the Information Quality Act (“IQA”) of 2001, which requires agencies
to set up mechanisms to allow parties to request correction of erroneous information.
Information Quality Act of 2001, Pub. L. No. 106-554, § 515, 114 Stat. 2763A-153, 2763 A-
153 to -154. But it is little used or discussed. See, e.g., Nathan Cortez, Information Mischief
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legal documents are harmful and impactful, and (2)they too often go
uncorrected. While the problem of information errors is not new, the rising
availability of and dependence on information,?® as well as a push for more
government involvement in creating and disseminating information, make
uncorrected information errors increasingly harmful and a solution increasingly
urgent.?!

We use the term “information error” to refer to an incorrect statement in a
legal document. We are not concerned with culpability; we use “error” merely
to denote information that is not, for whatever reason, correct. We also include
as “errors” information that was accurate or reasonable when first written down
but became inaccurate due to changing circumstances or which later data
revealed to be incorrect.?? We are concerned, broadly, with information that
leaves its audience misinformed. For purposes of illustration, we mostly focus
on uncontroversial mistakes: those where no one claims that the information is
accurate, or where the information has gone through some rigorous adjudicatory
proceeding and been found to be inaccurate. We recognize that the more
complicated scenarios where the mistake has not yet been identified or where
parties disagree on accuracy present different problems,?? but argue that since
there are presently few mechanisms available to fix informational mistakes of
any type, understanding how to address uncontroversial mistakes is a necessary
predicate for tackling disputed mistakes.?*

Under the Trump Administration, 94 CHL-KENT L. REv. 315, 341 (2019) (calling IQA
“underutilized”); Douglas H. Ginsburg & Steven Menashi, Our llliberal Administrative Law,
10 N.Y.U.J.L. & LIBERTY 475, 489 (2020) (noting “lax adherence to the Information Quality
Act”). Another example is the Privacy Act, which requires agencies to create a mechanism
for individuals to request correction to many types of records, but has many practical
challenges that diminish its utility. 5 U.S.C. § 552a(d)(2)(B) (allowing agencies to deny
requests to amend records); Daniel J. Solove, The Limitations of Privacy Rights, 98 NOTRE
DAME L. REv. 975, 1009-10 (2023) (noting reasons subject of records would not identify
mistakes, know how to correct them, or have time to do so).

20 E.g., Pozen, Freedom of Information, supra note 8, at 1098-99 (discussing necessity of
“some mechanism[]” to find and correct information mistakes); Daniel J. Solove, Access and
Aggregation: Public Records, Privacy and the Constitution, 86 MINN. L. REv. 1137, 1140
(2002) (discussing increasing amount of personal information governments and corporations
collect, store, and use).

2! Herring v. United States, 555 U.S. 135, 155 (2008) (Ginsburg, J., dissenting)
(“Electronic databases form the nervous system of contemporary criminal justice
operations. . . . The risk of error stemming from these databases is not slim.”).

22 See infra Section IV.D for discussion of the contours of when changing circumstances
make something a mistake; for now, assume it is a big enough change over the relevant
timeframe that the “mistake” status is clear.

23 For a discussion of how to determine what constitutes an information error, see, for
example, Ryan D. Doerfler, The Scrivener’s Error, 110 Nw. U. L. Rev. 811, 816, 834-35
(2016) (arguing courts are too conservative in determining what constitutes congressional
scrivener’s errors, legislative drafting mistakes).

24 We explore some implications of relaxing this constraint in Part IV, infia (discussing
ways information mistakes lead to outcome mistakes).
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We are also expansive in our view of what constitutes “legal” information—
any information that is published or disseminated by a legal institution. This can
include privately generated information (property deeds or patents) or publicly
generated information (agency reports or court opinions). While our examples
focus mostly on agencies, as extensive information producers, we also touch on
courts?® and the legislature,?® and our arguments apply to all branches of
government. We analyze case studies from very different settings to highlight
the diversity of the problem and its varied predicates and consequences,
emphasizing the real-world impact of information errors and the transsystemic
roadblocks to correcting those errors.

After showing that information errors are prevalent and harmful, we ask why
these errors are not corrected. Although public institutions often recognize the
need to fix information errors, correction mandates are underfunded,
unenforced, and ineffective, and correction mechanisms get politicized and
bogged down.?’” Where there is a market for correction, private parties
sometimes step in—but private error correction is often incomplete, skewed, and
available only to those who pay.?® A particular block to both public and private
information correction is the challenge of inter-institutional communication—
where the error finder and the error fixer are not co-located.? Another challenge
is that information corrections often rely on self-interest to find the error and
drive the correction, leaving uncorrected errors with dispersed impacts or that
affect under-resourced groups.’® Further, communication challenges and the
prevalence of information intermediaries mean that a local information fix does
not translate into a globally effective fix.3! Finally, we consider the notion of
“information anchors,” where the presence of erroneous information anchors
actions or beliefs and thereby becomes de facto uncorrectable.??

The need to correct information mistakes implicates several areas of active
scholarship and policy. First, there is a broad push across all levels of
government to publish more information to promote transparency and to

25 See discussion infia Sections IL.B.1,I1.C.2 (discussing expensive and therefore
sometimes inaccessible nature of court case error-correction processes).

26 See discussion infia Section I1.C.2 (describing congressional correction of court errors
by statute, addressing outcome but not error itself).

27 See discussion infra Section ILA (elucidating inefficiencies in publicly available
correction processes).

28 See discussion infia Section ILB (highlighting role of private parties).

2 See discussion infia Section II.C (comparing successful intra-institutional correction
with weaker inter-institutional correction).

30 See discussion infira Section ILD (showing self-interest both facilitates and distorts
information correction).

31 See discussion infia Section ILE (explaining why correction requires both fixing errors
and communicating fix).

32 See discussion infia Section ILF (describing some errors as effectively uncorrectable).
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encourage entrepreneurial use of the information.’* These goals presumably
work better if the information is accurate, as broader dissemination means that
errors can cause more harm.3* Relatedly, the ability to correct post-publication
errors ties into debates about the level of evidence and review needed pre-
publication.® In addition, misinformation is a deeply felt scourge,*® and trust in
government and the legal system is decreasing,?’ including trust in information
from those institutions.3® Given that law inevitably commits some informational
errors, correcting those errors is an important step to combat misinformation and
restore institutional trust.

Further, although we deal here with relatively uncontroversial mistakes, the
consequences of uncorrected information are much broader. For instance, during
the Flint water crisis, officials first said that the water was safe—and delayed
correcting that statement even after they had information about elevated lead
levels.?® In another example, the CDC issued statements that masking was

33 See, e.g., Memorandum on Transparency and Open Government, 74 Fed. Reg. 4685,
4685-86 (Jan. 21, 2009) (pledging “to disclose information rapidly in forms that the public
can readily find and use”); see also Beth Simone Noveck, Rights-Based and Tech-Driven:
Open Data, Freedom of Information, and the Future of Government Transparency, 19 YALE
HuMm. RTS. & DEV. L.J. 1, 4 (2017); Pozen, Freedom of Information, supra note 8, at 1099;
Solove, supra note 20, at 11.

34 Janet Freilich, Government Misinformation Platforms, 172 U. PA. L. REv. 1537, 1573
(2024) [hereinafter Freilich, Platforms] (highlighting trust and reliance public places on
information released by government).

35 One example is FDA’s drug approval process. FDA has an accelerated procedure that it
uses to provide information about drugs’ uses based on preliminary evidence of safety and
efficacy. The procedure is controversial, in part because it has proven very difficult for FDA
to correct the information post hoc. See W. Nicholson Price I, Drug Approval in a Learning
Health System, 102 MINN. L. REv. 2413, 2423 (2018).

36 E.g., Mark Verstraete, Jane R. Bambauer & Derek E. Bambauer, Identifying and
Countering Fake News, 73 HASTINGS L.J. 821, 823 (2022) (explaining how misinformation
became ubiquitous during 2016 presidential campaign and continues to dominate social
media); Abby K. Wood & Ann M. Ravel, Fool Me Once: Regulating “Fake News " and Other
Online Advertising, 91 S. CAL. L. REv. 1223, 1225 (2018) (highlighting frequency “fake
news” appeared on average person’s social media accounts during 2016 presidential
campaign).

37 Gerard Baker, Opinion, How American Institutions Went from Trust to Bust, WALL ST.
J. (Sep. 8, 2023), https://www.wsj.com/opinion/american-institutions-went-from-trust-to-bus
t-media-schools-business-promises-43¢8d18? (describing collapse of public trust in federal
government and other large institutions); Matt Stevens, Falling Trust in Government Makes
1t Harder to Solve Problems, Americans Say, N.Y. TIMES (July 22, 2019), https://www.nytim
es.com/ 2019/ 07/ 22/ us/ politics/ pew- trust- distrust- survey.html (discussing survey finding
“Americans largely perceive trust in Washington to be shrinking”).

38 Janet Freilich & Aaron S. Kesselheim, Data Manipulation Within the U.S. Federal
Government, 406 LANCET 227, 227 (2025) (describing hidden changes to public health
databases that may be politically motivated).

39 Merrit Kennedy, Lead-Laced Water in Flint: A Step-By-Step Look at the Makings of a
Crisis, NPR (Apr. 20, 2016, at 18:39 ET), https://www.npr.org/sections/thetwo-way/2016/04/
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https://publication.35
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unnecessary at the beginning of the pandemic, even after they had information
to the contrary.*? We argue that better scholarly and institutional familiarity with
mechanisms for correcting more routine information errors will help address
politicized types of information errors. Understanding information errors is even
more important as the current Trump Administration moves quickly to change
how agencies communicate.*!

How, then, should law address information errors? Because information
errors have been broadly overlooked in the literature, there is some low-hanging
fruit—mistakes that are relatively easily correctable. For instance, technology
promises some straightforward fixes, including automatically linking error-
finders and error-correctors or using computers to search out mistakes.*
Another general approach is to make errors “noisier” by reorienting doctrine so
that the harm of the error is felt by parties capable of making a fuss.*> We lay
out both general principles and specific doctrinal changes. Less optimistically,
there are also many mistakes that will require sustained political will and
increased funding to fix.

Finally, not all errors should be corrected: We address considerations that
militate against correcting errors, including the cost of correction, politicization
of correction mechanisms, and questions of institutional burdens and expertise.**
We do not advocate for total error correction but emphasize that, at present,
significantly harmful information errors are too difficult to correct. Figuring out
exactly where the benefits of fixing outweigh the costs of doing so raises its own
host of issues; for now, we emphasize only that there are many problematic
information errors that need fixing, often in ways that seem feasible. We should
not let haziness around the borders impair the urgency of action in the easy cases.

The Article proceeds as follows. Part I paints pictures of what informational
mistakes and information error-correction mechanisms (or lack thereof) look
like in various areas of the law: FEMA and FCC maps (Section I.A), patents
(Section 1.B), criminal records (Section I.C), and medicines (Section [.D). We
then explore why information errors are uncorrected, emphasizing that both
public and private correction options are flawed in Part II. In Part III, we propose
solutions and explore limitations that complicate or weigh against error

20/ 465545378/ lead- laced- water- in-flint- a-step- by-step- look-at- the-makings- of-a-crisis
[https://perma.cc/JIDVI-PTWD].

40 Zeynep Tufekei, Opinion, An Object Lesson from Covid on How to Destroy Public
Trust, N.Y. TIMES (June 8, 2024), https://www.nytimes.com/2024/06/08/opinion/covid-fauci-
hearings-health.html.

41 Eg, Teddy Rosenbluth, Apoorva Mandavilli & Sheryl Gay Stolberg, Trump
Administration Temporarily Mutes Federal Health Officials, N.Y. TIMES (Jan. 22, 2025),
https://www.nytimes.com/2025/01/22/health/trump-health-communications.html (describing
directive requiring political review of federal health communications).

42 See infira Section I11.B (discussing possibility of leveraging technology).

43 See infra Section IILA (explaining benefits of placing burden of error on mistake-
maker).

44 See infira Section II1.C (explaining disadvantages of error correction).
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correction. Part IV addresses larger implications of the problem and the
relationship of error corrections to other themes in law and information.

I.  UNCORRECTED INFORMATION MISTAKES

This Article argues that law makes mistakes of information, as well as of
outcome, and that information mistakes too often go uncorrected. We illustrate
this point with four case studies on (1) maps; (2) patents; (3) criminal records;
and (4) medicines. For each, we begin by showing that information mistakes are
common and then provide evidence that information mistakes matter.
Uncorrected information errors have real-world impact, sometimes as much as
or more than outcome mistakes. Despite these consequences, we then
demonstrate information mistakes too often go uncorrected.

A. Maps

Our first example of information errors and their consequences comes from
the federal government’s flood maps.*> These maps identify flood hazard areas
and are used to set insurance rates, guide building and development regulations,
and help prevent loss of life and destruction of property.*® But flood maps are
riddled with errors—meaning, in this context, flood-prone areas designated as
non-flood zones or vice versa.*’” More than 40% of flood insurance claims in
recent years came from outside of mapped flood zones,*® meaning that the flood
maps designated those areas as having a less than 1% chance of flooding each
year.* Errors occur because of mapping challenges, but also because flood risk

45 See National Flood Insurance Act of 1968 § 1302, 42 U.S.C. § 4001 (“[D]espite the
installation of preventive and protective works and the adoption of other public programs
designed to reduce losses caused by flood damage, these methods have not been sufficient to

protect adequately against growing exposure to future flood losses . . ..”); Flood Disaster
Protection Act of 1973 § 2, 42 U.S.C. § 4002 (“[A]nnual losses throughout the Nation from
floods and mudslides are increasing at an alarming rate . . . .”).

46 Flood Maps, FEMA (Jan. 22, 2024), https://www.fema.gov/flood-maps [https://perma.c
¢/S8ZJ-Q47G].

47 Samuel Oakford, John Muyskens, Sarah Cahlan & Joyce Sohyun Lee, America
Underwater: Extreme Floods Expose the Flaws in FEMA'’s Risk Maps, WASH. PosT (Dec. 6,
2022, at 11:59 ET), https://www.washingtonpost.com/climate-environment/interactive/2022/
fema-flood-risk-maps-failures.

48 See Flood Map Hearings, supra note 5, at 31 (statement of Michael Grimm, Assistant
Adm’r for Risk Mgmt., Fed. Ins. & Mitigation Admin., Fed. Emergency Mgmt. Agency, U.S.
Dep’t of Homeland Sec.).

49 44 CFR. §59.1 (2024).
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changes quickly from climate change and other developments such as paving
roads,* building dams, elevated buildings, levees, and river diversion.!

Time creates information errors; these errors create harm. The New York
Times reported that the maps underestimated flood risk for millions of
properties, leaving low-income communities disproportionately exposed.>? The
Washington Post interviewed victims of catastrophic flooding who “blamed [the
flood maps] for fostering complacency about potential flood risk. . . . “The flood
map just does not even come close to where I was living.””>? Inaccurate flood
maps also have substantial economic costs. Floods are the costliest natural
disaster in the United States.>* Insurance rates and availability are set based on
federal flood maps. A resident whose flooded house was inaccurately labeled as
outside a flood zone said, “I either would have gotten flood insurance or maybe
not bought the house.”?

The frequency of flood map errors and the resultant harm are well recognized,
but the information mistakes are not corrected. For example, to account for
changes in flood risk, statutory guidelines require flood maps to be fully updated
every five years.’® However, this simply does not happen: In recent decades, less
than half of flood maps were reviewed and revised within the five-year window,
and 11% of U.S. flood maps have not been updated in forty years.’’” The
Government Accountability Office (“GAQO”) has written several reports on
errors in flood maps, noting that “challenges . . . to ensur[ing] map accuracy
remain,”® and the Department of Homeland Security’s Office of Inspector

30 Kevin T. Smiley, Outdated and Inaccurate, FEMA Flood Maps Fail to Fully Capture
Risk, KINDER INST. FOR URB. RSCH.: URB. EDGE (Sep. 30, 2020), https://kinder.rice.edu/urban
edge/outdated-and-inaccurate-fema-flood-maps-fail-fully-capture-risk [https://perma.cc/UA
E9-9L2]].

31 Kristian Blickle, Katherine Engelman, Theo Linnemann & Jodo A.C. Santos, Potential
Flood Map Inaccuracies in the Fed’s Second District, FED. RSRv. BANK OF N.Y.: LIBERTY ST.
EcoN. (Nov. 10, 2023), https://libertystreeteconomics.newyorkfed.org/ 2023/ 11/ potential-
flood-map-inaccuracies-in-the-feds-second-district [https://perma.cc/43C3-496Y].

52 Christopher Flavelle, Denise Lu, Veronica Penney, Nadja Popovich & John Schwartz,
New Data Reveals Hidden Flood Risk Across America, N.Y. TIMES (June 29, 2020), https://
www.nytimes.com/interactive/2020/06/29/climate/hidden-flood-risk-maps.html.

33 Qakford et al., supra note 47.

34 FED. EMERGENCY MGMT. AGENCY, FLOODING: OUR NATION’S MOST FREQUENT AND
COSTLY NATURAL DISASTER 1 (2010), https://www.tbiic.gov/public/2010/mat/FloodingHist
oryandCausesFS.PDF.

35 Tik Root, FEMA Maps Said They Weren 't in a Flood Zone. Then Came the Rain, GRIST
(Aug. 8, 2023), https://grist.org/extreme-weather/federal-maps-said-they-werent-in-a-flood-
zone-then-came-the-rain [https://perma.cc/PP2D-NLXJ].

36 42 U.S.C. §4101(e).

57 Flood Map Hearings, supra note 5, at 7 (stating approximately 75% of flood maps not
updated for over five years and 11% of maps not updated since 1970s or 1980s).

38 U.S. GOoV’T ACCOUNTABILITY OFF.,, GAO-11-17, FEMA FLOOD MAPS: SOME
STANDARDS AND PROCESSES IN PLACE TO PROMOTE MAP ACCURACY AND OUTREACH, BUT
OPPORTUNITIES EXIST TO ADDRESS IMPLEMENTATION CHALLENGES 2 (2010), https://www.gao
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General reported that the inaccurate maps cannot “provide members of the
public with a reliable rendering of their true flood vulnerability.”>® Flood map
errors go uncorrected.

Another example of maps with frequent, harmful, and largely uncorrected
information errors comes from the FCC broadband internet maps.®® “These maps
provide the best picture available to date of where broadband is and is not
available across the country”® and are intended to inform consumers,
incentivize internet service providers (“ISPs”) to enhance coverage across the
country, and guide policymakers in investing funds to “close the digital
divide.”%?

Like flood maps, broadband maps are extensively inaccurate—the FCC has
received millions of reports of inaccuracies in its map.®3 The map is mostly based
on data that are self-reported by ISPs. Further, service is mapped at the level of
the census block, meaning that if internet is available anywhere on the block, the
entire block is marked as having service.* Thus, internet service is broadly
overstated in the maps. Acting FCC Chairwoman Jessica Rosenworcel

.gov/ assets/ gao-11-17.pdf; see also U.S. GOV'T ACCOUNTABILITY OFF., GAO-22-104079,
FEMA FLOOD MAPS: BETTER PLANNING AND ANALYSIS NEEDED TO ADDRESS CURRENT AND
FUTURE FLOOD HAZARDS 2 (2021), https:// www.gao.gov/ assets/ gao- 22- 104079. pdf
(explaining flood maps “face[] challenges ensuring they comprehensively reflect current and
future flood hazards”); U.S. Gov’T ACCOUNTABILITY OFfF., GAO-04-417, FLOOD MaP
MODERNIZATION: PROGRAM STRATEGY SHOWS PROMISE, BUT CHALLENGES REMAIN 2 (2004),
https://www.gao.gov/assets/gao-04-417.pdf (“FEMA estimates that as of March 2004 nearly
70 percent of the nation’s flood maps were more than 10 years old and reflected outdated data
that could affect the ability to accurately identify current flood hazard areas.”).

39 OFF. OF INSPECTOR GEN., U.S. DEP’T OF HOMELAND SEC., OIG-17-110, FEMA NEEDS
TO IMPROVE ITS MANAGEMENT OF ITS FLOOD MAPPING PROGRAMS 3 (2017) [hereinafter OIG-
17-110], https://www.oig.dhs.gov/ sites/ default/ files/ assets/ 2017/ OIG -17- 110- Sep17.pdf
[https://perma.cc/Q5RF-5692].

60 Jake Varn & Lily Gong, What Is the FCC’s New Broadband Map and Why Does It
Matter?, PEW (Nov. 18, 2022), https://www.pewtrusts.org/en/research-and-analysis/articles/
2022/11/18/what-is-the-fccs-new-broadband-map-and-why-does-it-matter [https://perma.cc/
333C-WFD8] (suggesting FCC’s new broadband internet map may have “lingering blind
spots”™).

61 Jessica Rosenworcel, The New Broadband Maps Are Finally Here, FED. COMMC’NS
CoMM’N (Nov. 18, 2022), https://www.fcc.gov/news-events/notes/2022/11/18/new-broadba
nd-maps-are-finally-here [https://perma.cc/6EEE-E65V].

02 Id.

3 Joan Engebretson, As FCC Refines Broadband Map Challenge Process, It’s Pretty
Much an Anti-climax, TELECOMPETITOR (Jan. 26, 2024), https://www.telecompetitor.com/as-
fce-refines-broadband-map-challenge-process-its-pretty-much-an-anti-climax [https://perma.
cc/ D3YE- WPAS] (reporting providers received around 3.7 million fixed availability
challenges and 9.2 million serviceable location challenges regarding accuracy of FCC
broadband map).

64 Karl Bode, How Bad Maps Are Ruining American Broadband, VERGE (Sep. 24, 2018,
at 08:28 ET), https://www.theverge.com/2018/9/24/17882842/us-internet-broadband-map-is
p-fce-wireless-competition (explaining if even one house in census block receives broadband
service, then FCC map records entire ZIP code as receiving service).
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acknowledged in 2021 that “for too long, the FCC has lacked the data it needs
about precisely where service is and is not throughout the country.”® At
congressional hearings, legislators from both parties put the problem succinctly:
Senator Jerry Moran: “[TThe accuracy or the value of the map is nearly nil”;%¢
Congressman Peter Welch: “These maps are bogus”;®’ Senator Jon Tester: “The
maps stink.”08

These information errors matter. States are required to use the FCC’s
broadband maps to allocate $42 billion in federal Broadband Equity, Access,
and Development funds to improve internet access in underserved areas; the
maps label people as having service when they don’t, so federal dollars don’t
provide help.%® ISPs are able to access funding and subsidies to support areas
where they claim to have service but do not.® There is bipartisan
acknowledgment that map errors have serious consequences: A group of
senators sought (so far unsuccessfully) to delay distribution of funds until map
errors could be corrected, with sponsor Democratic Senator Jacky Rosen
pushing the bill “to provide communities desperately needed access to high-
speed internet” and co-sponsor Republican Senator John Thune seeking to avoid
“significant overbuilding, which would ultimately fall on the backs of
hardworking taxpayers.””!

There have been sustained efforts to improve the accuracy of the information
in broadband maps. The 2020 Deployment Accuracy and Technological
Availability Act (“Broadband DATA Act”) requires the FCC to update its maps
every six months and creates a process for the agency to hear challenges to map
inaccuracies.”? In response, the FCC created a challenge process that allows state
and local governments, consumers, and service providers to submit corrections

%5 Shara Tibken, Millions of Americans Can’t Get Broadband Because of a Faulty FCC
Map. There’s a Fix, CNET (Feb. 19, 2021, at 05:00 PT), https://www.cnet.com/home/internet
/features/millions-of-americans-cant-get-broadband-because-of-a-faulty-fcc-map-theres-a-
fix [https://perma.cc/J44B-JURO].

% Rebuilding Infrastructure in America: Investing in Next Generation Broadband:
Hearing Before the Subcomm. on Commc 'ns, Tech., Innovation & the Internet of the S. Comm.
on Com., Sci. & Transp., 115th Cong. 55 (2018) (statement of Sen. Jerry Moran).

7 Protecting Consumers and Competition: An Examination of the T-Mobile and Sprint
Merger: Hearing Before the Subcomm. on Commc’ns & Tech. of the H. Comm. on Energy
and Com., 116th Cong. 147 (2019) (statement of Rep. Peter Welch).

8 Oversight of the Federal Communications Commission: Hearing Before the S. Comm.
on Com., Sci. & Transp., 115th Cong. 48 (2018) (statement of Sen. Jon Tester).

% Varn & Gong, supra note 60.

0 Id.

"V Rosen, Thune Introduce Bill to Fix Deeply Flawed Broadband Map, Ensure All States
Receive Fair Share of Funding for High-Speed Internet, JACKY ROSEN: U.S. SEN. FOR NEV.
(Mar. 31, 2023), https://www.rosen.senate.gov/2023/03/3 1/rosen-thune-introduce-bill-to-fix-
deeply-flawed-broadband-map-ensure-all-states-receive-fair-share-of-funding-for-high-spee
d-internet [https://perma.cc/2XSM-JH59].

72 Broadband Deployment Accuracy and Technological Availability Act § 802, 47 U.S.C.
§ 642.
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to information on the map.” Nine states alone submitted hundreds of thousands
of proposed corrections.’

These attempts at correction have not worked. One report explained that
“almost no expert we talked to actually understood which challenges [to
information mistakes]—if any—would fix errors in the map data before it was
used to allocate the largest single federal broadband investment in history.””3
The Electronic Frontier Foundation called the new maps the “same as the old
maps” that predated the correction efforts.”® A group of ISPs accused their
competitors of overstating coverage, filing a complaint with the FCC alleging
“significant errors” in the map despite the challenge process.”” The state of
Vermont complained that the allegedly corrected maps showed nearly 100%
internet coverage in Vermont even though the state’s own figures show that 20%
of residents lack broadband coverage.”® Errors in the broadband maps’
information continue to go uncorrected.

B. Patents

Information is also central to other areas of law, and they too are plagued by
information mistakes that are common, harmful, and linger uncorrected. Take
patents. Patents, granted on new and useful inventions, contain pages of publicly
available information about the invention.” This information is deemed part of
the patent bargain, under which the public pays monopoly prices for a patented

73 Fabric Challenge Process, FCC BROADBAND DATA COLLECTION HELP CTR. (Aug. 13,
2024), https://help.bdc.fcc.gov/he/en-us/articles/8554187214107-Fabric-Challenge-Process.

74 Diana Goovaerts, FCC Broadband Map Challenges Top 350K as Deadline Looms,
FIERCE NETWORK (Jan. 12, 2023, at 17:35 ET), https://www.fierce-network.com/broadband/
fce-broadband-map-challenges-near-350k-deadline-looms (documenting over three-hundred
thousand challenges submitted by New York, Colorado, Pennsylvania, South Carolina, West
Virginia, Georgia, Louisiana, Wisconsin, and Massachusetts).

75 Christopher Mitchell, In Our View: Friday the 13th Mapping Challenge Deadline
Highlights Failed Process, CMTY. NETWORKS (Jan. 17, 2023), https://communitynets.org/cont
ent/ our- view- friday-13th-mapping-challenge-deadline-highlights-failed-process [https://per
ma.cc/4H26-JXPS].

76 Chao Liu, The FCC Broadband Maps: Meet the New Maps, Same as the Old Maps,
ELEC. FRONTIER FOUND. (Jan. 31, 2023), https://www.eff.org/deeplinks/2023/01/fcc-broadba
nd- map- has- problems [https://perma.cc/ 42KL- EN6W] (arguing new maps suffer same
“chronic inaccuracies” as old versions because they still rely on self-reported data from ISPs
that have “incentive to overreport” their service quality).

77 Nicole Ferraro, ‘Significant Errors’ Plague FCC’s Broadband Map, Says ISP Alliance,
LIGHTREADING (Feb. 21, 2024), https://www.lightreading.com/broadband/-significant-errors-
plague-fcc-s-broadband-map-says-isp-alliance [https://perma.cc/4PU4-8H4X].

78 Erin Petenko, The FCC Has a New Broadband Map. Vermont Officials Say It Vastly
Overstates Reality, VTDIGGER (Nov. 22,2022, at 17:29 ET), https://vtdigger.org/2022/11/22/
the-fcc-has-a-new-broadband-map-vermont-officials-say-it-vastly-overstates-reality [https://
perma.cc/KR98-EPKL].

7 See, e.g., Jeanne C. Fromer, Patent Disclosure, 94 Towa L. REv. 539, 563-93 (2009);
Lisa Larrimore Ouellette, Do Patents Disclose Useful Information?, 25 HARV. J.L. & TECH.
545, 550-65 (2012) (summarizing literature on disclosure function of patents).
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invention in exchange for detailed information about how the invention is made
and used, allowing others to build on the technology.®® But information in
patents is very often wrong.

For instance, about 25% of life sciences patents contain fictional experiments
and results.®! Further, of life sciences patents with real experiments, most are
likely not replicable.?? These information mistakes have real consequences:
scientists who encounter incorrect information (and they do)®* may waste time
on experiments that do not work, be led astray in their attempts to build on the
patented invention, or simply stop reading patents—meaning the system cannot
achieve its goal of disclosing useful public information.’* Irreplicable
experiments in patents, like those in scientific articles, lead to squandered
investments and thwarted attempts to move from the lab to successful real-world
applications.®

Yet these errors go uncorrected. For instance, when courts find incorrect
information in a patent, they may invalidate it—making it unenforceable,
thereby correcting the outcome error of a patent granted based on incorrect
information. However, they do not change the text of the patent itself, nor is
there any flag or indication on the patent that it may contain suspect
information.®¢ As an example, in Raytheon Co. v. Roper Corp.,*’ the U.S. Court
of Appeals for the Federal Circuit stated that the patentee’s theory “that
continued convection prevented backflow during autoignition” was incorrect,
but then noted that “a patentee is not responsible for the correctness of such
theories and explanations when their correctness is not related to validity of the

80 Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 480-81 (1974) (“In return for the right
of exclusion . . . patent laws impose upon the inventor a requirement of disclosure.” (citation
omitted)).

81 Janet Freilich, Prophetic Patents, 53 U.C. DAVIS L. REV. 663, 668 (2019).

82 Janet Freilich, The Replicability Crisis in Patent Law, 95 IND. L.J. 431, 433 (2020)
[hereinafter Freilich, Crisis]; Jacob S. Sherkow, Patent Law’s Reproducibility Paradox, 66
DuUKE L.J. 845, 845-48 (2017).

83 E.g., Ouellette, supra note 79, at 573-74 (explaining scientists read patents).

84 Graham v. John Deere Co., 383 U.S. 1, 6 (1966) (“[T]hings which add to the sum of
useful knowledge are inherent requisites in a patent system . . . .”).

85 Freilich, Crisis, supra note 82, at 433; see also Leonard P. Freedman, Iain M. Cockburn
& Timothy S. Simcoe, The Economics of Reproducibility in Preclinical Research, 16 PLOS
BIOLOGY 1002626, at 1(2015) (estimating irreproducible preclinical research costs $28
billion annually in United States); Jack W. Scannell & Jim Bosely, When Quality Beats
Quantity: Decision Theory, Drug Discovery, and the Reproducibility Crisis, 11 PLOS ONE
¢0147215,at 2 (2016).

86 At best, the prosecution history might mention that the patent was involved in litigation.
See 35 U.S.C. § 290 (“The clerks of the courts . . . within one month after the filing of an
action . . . shall give notice thereof in writing to the Director . ... If any other patent is
subsequently included in the action he shall give like notice thereof.”).

87 724 F.2d 951 (Fed. Cir. 1983).
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[patent].”® Put differently, the Federal Circuit stated that as long as there is no
outcome error—that is, no problem with the patent’s validity—information
errors are irrelevant, even if they are undisputed.®® And indeed, the information
error remains in the patent.”°

In another case, the Federal Circuit invalidated patents that were based on
clearly erroneous information, agreeing with an expert witness who testified that
the patentees’ “theoretical mechanism for blowing a fuse was impossible.”!
Because the patent was invalidated, the court resolved the substantive problem
of the alleged infringer’s liability.”> But the court did nothing to correct the
information in the patent itself—the patents-in-suit continue to contain the
incorrect statements.”?

A similar focus on outcomes, but not informational consequences, occurs
during patent examination. If examiners find an information error in the text of
a patent application before it is granted, they may require that the patent
“claims,” a section of the patent that sets its boundaries and coverage, be
amended so that the resulting patent does not cover ground supported by
erroneous information. This narrows the scope of the patent and fixes the
outcome problem, but it does not fix the information in the patent itself. For
instance, U.S. Patent Application No. 2015/0110749 claimed a method of
creating stem cells by exposing cells to one of a broad range of environmental
stimuli.”* The method had generated significant excitement when it was first
published,® but it proved too good to be true: A paper disclosing the method,
originally published in Nature, was retracted because of “critical errors” and

88 Id. at 959 (overturning district court’s holding that disclosure in patent relating to
convection ovens was non-enabling).

89 See id. at 956, 959 (holding “patentee is not responsible for the correctness of [scientific]
theories and explanations™).

%0 U.S. Patent No. 4,028,520 (preserving incorrect scientific theory regarding “auto-
ignition” in published specification).

%l EMI Grp. N. Am,, Inc. v. Cypress Semiconductor, 268 F.3d 1342, 1349 (Fed. Cir. 2001)
(holding claims invalid because “vapor-induced explosion mechanism” described in claims
and specification is inoperative).

92 In these cases, the alleged infringer would not be liable for patent infringement because
the patent was found to be invalid. 35 U.S.C. § 282(b)(2) (stating invalidity is defense to
infringement).

93 See U.S. Patent No. 4,826,785 (describing claimed laser-fuse mechanism in patent
specification).

%4 U.S. Patent Application No. 2015/0110749 (filed Oct. 24, 2014) (describing methods of
generating pluripotent cells through “stress treatment” using environmental stimuli such as
low pH, mechanical trituration, and hypoxia); Haruko Obokata et al., Bidirectional
Developmental Potential in Reprogrammed Cells with Acquired Pluripotency, 505 NATURE
676, 676 (2014) (describing reported stimulus-triggered acquisition of pluripotency).

95 Andrew Pollack, Stem Cell Research Papers Are Retracted, N.Y. TIMES (July 2, 2014),
https://www.nytimes.com/2014/07/03/business/stem-cell-research-papers-are-retracted.html.
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“misconduct.”® The lead author’s university found that she had fabricated and
falsified several images in both the paper and patent.®’

The patent examiner, aware of these problems, rejected the application in part
because it contained “inaccurate or even falsified data,” specifically noting that
a paper with exactly the same figures had been retracted and that the co-authors
had “finally concluded that they cannot stand behind the papers.”®® After this
rejection, the patent applicant amended the claims of the patent so that they did
not cover the contested material.®® This solved the outcome error: the applicant
no longer sought exclusivity over material based on incorrect data. But it did not
solve the informational error, as the incorrect data remains in the patent, and
neither examiner nor applicant made any attempt to correct it, remove it, or
indicate its retraction.!?® Meanwhile, the information in the patent application
continues to be read and used—it has been cited thirty times as of April 2026,
which may indicate that the information error continues to propagate.'%!

Another example is information about patent validity. Somewhere around
30% of granted patents are not actually valid, meaning that the patent examiner
erred in finding that the application met standards of patentability.'9? Validity
can be challenged in court and, if the challenger wins, the patent can no longer
be enforced, which corrects the outcome error—the patent cannot be asserted
against others.!> But patent invalidity also has informational consequences.

% Haruko Obokata et al., Retraction: Stimulus-Triggered Fate Conversion of Somatic
Cells into Pluripotency, 511 NATURE 112, 112 (2014).

7 Dennis Normile, RIKEN Announces Penalties Related to Stem Cell Fiasco, SCIENCE
(Feb. 10, 2015), https://www.science.org/content/article/riken-announces-penalties-related-st
em-cell-fiasco (detailing RIKEN’s disciplinary actions following findings lead author
engaged in research misconduct).

8 Non-Final Office Action, U.S. Patent Application No. 2015/0110749, at 7, 9 (July 6,
2016).

9 U.S. Patent No. 11,963,977 (issued Apr. 23, 2024).

100 J.S. Patent Application No. 2015/0110749 (published Apr. 23, 2015) (illustrating
figure twenty-two of patent is same, other than color, as figure 1c of retracted paper).

101 Per the citation count on Google Patents. Generating Pluripotent Cells de Novo,
GOOGLE PATS., https://patents.google.com/patent/US20150110749A1 [https://perma.cc/55R
T-SL6A] (last visited May 31, 2026).

102 Precise estimates of the number of invalid patents differ depending on the dataset and
methodology used. See, e.g., Joachim Henkel & Hans Zischka, How Many Patents Are Truly
Valid?,48 EUR.J.L. & ECON. 195, 195 (2019) (finding 45% of granted patents invalid); Shawn
P. Miller, Where’s the Innovation: An Analysis of the Quantity and Qualities of Anticipated
and Obvious Patents, 18 VA. J.L. & TECH. 1, 2 (2013) (estimating 28% of patents invalid).
There is considerable scholarship on the harms of erroneously granted patents, mostly focused
on their potential to deter other innovators and their use in nuisance litigation. See, e.g., JAMES
BESSEN & MICHAEL J. MEURER, PATENT FAILURE: HOW JUDGES, BUREAUCRATS, AND
LAWYERS PUT INNOVATORS AT RISK 53-54 (2008) (arguing patent law provides weaker notice
than tangible property law); Michael D. Frakes & Melissa F. Wasserman, Irrational
Ignorance at the Patent Office, 72 VAND. L. REv. 975, 988-89 (2019) (discussing costs of
invalid patents).

103 35 U.S.C. § 271(a) (specifying statute applies only “during the term of the patent™).


https://perma.cc/55R
https://patents.google.com/patent/US20150110749A1
https://www.science.org/content/article/riken-announces-penalties-related-st
https://material.99
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Because patents put third parties on notice of the boundaries of the patent claim,
it is vital that third parties have information indicating whether or not the patent
is valid and in force.'”* But when courts issue an invalidity decision, nothing
changes on the face of the patent, which appears visually indistinguishable from
an in-force patent.!% For instance, in 2023, the Supreme Court invalidated claim
seven of U.S. Patent No. 8,859,741—which covers a class of biologic drugs with
a global market size of approximately $3.2 billion in 2024!'%—affirming the
Federal Circuit’s invalidation of the same.'” But there is no indication of
invalidity on the patent’s header, claim seven, or elsewhere in the patent. It
appears to be entirely valid and in force.

Courts fix the outcome problem of patent invalidity but not the information
problem. Parties to the original litigation will possess information about the
patent’s invalidity, but third parties may not—even though the finding of
invalidity impacts third parties, because an invalidated patent is unenforceable
even against non-parties.!%® Third parties can, of course, look up the judgment.
But in practice, third parties are often surveying large numbers of patents—
perhaps as a “freedom to operate” search, to determine if a new product can be
launched, or to see how crowded a space is before entering a field—and there is
no easy manual or automated way to check for invalidity across a large group of
patents.!® The apparent presence of valid patents, even if some are in fact
invalid, can be a deterrent.'!? Further, governments and businesses use large-
scale patent analytics to understand innovation opportunities and risks—these

104 The importance of this information is clear in patent doctrine—for example, when the
PTO has inadvertently granted an overly broad claim, meaning the claim would be invalid,
the patent owner can seek to have the PTO reissue the patent with corrected claims. 35 U.S.C.
§ 251 (providing for reissue of defective patent). The PTO republishes the patent with the new
and corrected claims—the purpose being to put third parties on notice of the correct
boundaries of the claim. As evidence of this, claims in the reissued patent are enforceable
only from the date of reissue, except for claims that are identical to the original patent.
Spectronics Corp. v. H.B. Fuller Co., 940 F.2d 631, 637-38 (Fed. Cir. 1991).

105 There is a statutory requirement to report patent litigation to the PTO. 35 U.S.C. § 290.
However, the provision is rarely followed. See discussion infra Section I1.D.

106 PCSK9 Inhibitor Market Forecast Outlook (2025-2035), FUTURE MKT. INSIGHTS (Oct.
24, 2025), https://www.futuremarketinsights.com/reports/pcsk9-inhibitors-market [https://pe
rma.cc/6NBX-SCFA].

107 Amgen Inc. v. Sanofi, 143 S. Ct. 1243, 1258 (2023).

108 Blonder-Tongue Labs., Inc. v. Univ. of Ill. Found., 402 U.S. 313, 350 (1971) (holding
once patent found invalid, patentee is estopped from asserting it against another party).

109 Janet Freilich, Patents’ New Salience, 109 VA. L. REV. 595, 611 (2023) [hereinafter
Freilich, Salience] (arguing technology increases breadth of patent review at expense of
depth).

110 See, e.g., Bronwyn H. Hall, Georg von Graevenitz & Christian Helmers, Technology
Entry in the Presence of Patent Thickets, 73 OXFORD ECON. PAPERS 903, 903 (2021) (“[P]atent
thickets are associated with a reduction of first time patenting in a technology.”).
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too sometimes cannot account for patent invalidity if the information isn’t
readily available.'!!

C. Criminal Records

Federal and state governments keep a variety of records related to criminal
proceedings, including police reports, arrest records, trial outcomes, sex
offender registries, and more. This information, regularly collected into
privately run databases, is used for background checks and is often easily
findable online.!'? It is also often wrong.!'? For example, the New York Division
of Criminal Justice Services houses official criminal history records, but one
2015 review of two hundred records found an 83% error rate.''* Sex offender
registries contain names of wrongly convicted and subsequently exonerated
individuals.'!S In a dissent in Herring v. United States,''° Justice Ginsburg noted
that the “risk of error stemming from [law enforcement] databases is not slim”
and that these databases “are insufficiently monitored and often out of date.”!!”

Consider arrests followed by dismissed charges. When someone is arrested,
that arrest is recorded. But when prosecutors decide not to prosecute them
because there’s insufficient evidence, prosecutors often don’t report that
decision—Ileaving the affected individual with an arrest record, but no record
that the charges were dismissed.'!® Thus, cases erroneously appear to still be
pending, even though they’ve been dismissed—an error that can have a major
impact on someone’s life.

Or take federal aggregation of state data. The FBI aggregates criminal record
information from all states, but many states do not fully report their data—a
2012 survey by the Bureau of Justice Statistics, the statistical agency of the DOJ,
found that only twenty states reported more than 75% of their arrest records

T Freilich, Salience, supra note 109, at 625-29.

112 Sarah Lageson, Criminally Bad Data: Inaccurate Criminal Records, Data Brokers, and
Algorithmic Injustice, 2023 U.ILL. L. REv. 1771, 1778.

13 Id. at 1777.

114 CTR. FOR CMTY. ALTS., BOXED OUT: CRIMINAL HISTORY SCREENING AND COLLEGE
APPLICATION ATTRITION 25 n.12 (2015) (describing harms to SUNY applicants).

115 See Shawndra Jones, Setting Their Record Straight: Granting Wrongly Branded
Individuals Relief from Sex Offender Registration, 41 CoLUM. J.L. & Soc. PrROBS. 479, 496
(2008). For an example, see Sarsfield v. City of Marlborough, No. 03-10319, 2006 WL
2850359, at *1 (D. Mass. Oct. 4, 2006) (awarding damages to Massachusetts man left on sex
offender list due to an “administrative error” even after his exoneration by DNA evidence).

116555 U.S. 135 (2008).

7 Id. at 155 (Ginsburg, J., dissenting).

118 U.S. Gov’T ACCOUNTABILITY OFF., GAO-15-162, CRIMINAL HISTORY RECORDS:
ADDITIONAL ACTIONS COULD ENHANCE THE COMPLETENESS OF RECORDS USED FOR
EMPLOYMENT-RELATED BACKGROUND CHECKS 26 (2015) [hereinafter GAO-15-162] (“[O]ne
of the major contributors to arrest records not having final dispositions occurs when
prosecutors decline to prosecute an individual but do not report this information to the state’s
central records repository.”).
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including the final disposition.!'® The FBI also maintains the National Instant
Criminal Background Check System (“NICS”), which enables checks to see
whether individuals are prohibited under federal law from possessing firearms
because, for example, they have been involuntarily committed or are addicted to
controlled substances. But a GAO report found that many states did not submit
all records to the NICS database and were making “little progress providing
critical records for gun background checks.”'?9 Even when states do submit
information, it can contain errors; one 2007 study randomly sampled New York
rap sheets and found that 62% “contained at least one significant error.”!?!
Although the DOJ has tried to create grant programs to improve recordkeeping
at the state level in the hopes that it increases accuracy of information
transmitted to the federal government, state practices “remain deficient.”!??

The harm from errors in criminal records is clear. If someone’s record states
that he has been convicted but that conviction was in fact overturned on appeal,
then he will be erroneously excluded from employment and other activities that
require background checks.!?? If someone’s record states that she has not been
convicted but she in fact has been, then she may be erroneously permitted to
purchase a firearm'?* or work at a daycare.!?

While the presence of information errors in criminal records and associated
databases is well-established,!?° the errors are hard to correct. Wayne Logan and

119 Id. at 18 (surveying states’ attempted progress in complete and accurate reporting to
FBI). Note that some amount of incompleteness is inevitable because there is a lag in
obtaining final dispositions. /d. at 19-20 (“[1]t is not possible for states to have 100 percent
complete records because it can take more than 1 year for criminal felony cases to conclude
and disposition information to be entered . . . .”).

120 U.S. Gov’T ACCOUNTABILITY OFF., GAO-12-684, GUN CONTROL: SHARING PROMISING
PRACTICES AND ASSESSING INCENTIVES COULD BETTER POSITION JUSTICE TO ASSIST STATES IN
PROVIDING RECORDS FOR BACKGROUND CHECKS 34 (2012) (assessing deficiencies and
opportunities for more comprehensive state reporting to support NICS background checks).

121 LEGAL ACTION CTR., THE PROBLEM OF RAP SHEET ERRORS 1-2 (2013) (describing
randomized pilot study conducted by legal nonprofit organization which analyzed errors in
New York state rap sheets).

122 Wayne A. Logan & Andrew Guthrie Ferguson, Policing Criminal Justice Data, 101
MINN. L. REV. 541, 593-95 (2016) (listing federal grants to improve state and local criminal-
record quality including $633 million National Criminal History Improvement Program).

123 See generally JUST. CTR., COUNCIL OF STATE GOV’TS, AFTER THE SENTENCE, MORE
CONSEQUENCES: A NATIONAL REPORT OF BARRIERS TO WORK (2021), https://csgjusticecenter.
org/ wp-content/ uploads/ 2021/02/ collateral- consequences- national- snapshot.pdf [https://
perma.cc/AU3H-4KXW] (cataloging over forty thousand collateral consequences after
conviction).

124 18 U.S.C. § 922(g) (making it unlawful for certain convicts to possess or purchase
firearms).

125 606 Mass. CopE REGS. 14.10 (2025) (disqualifying candidates who have felony
convictions or pending charges in certain categories from employment in childcare settings
in Massachusetts).

126 Criminal Justice Data Banks-1974: Hearings on S. 2542, S. 2810, S. 2963, and S. 2964
Before the Subcomm. on Const. Rts., 93d Cong. 293, 296, 303 (1974) (statement of Richard
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Andrew Ferguson note that “[f]Jrom the dawn of the digital era, courts have
expressed concern over the negative impact of data error” but that concern “has
not translated into concrete legal remedies.”'?’” While the Privacy Act provides
an avenue for correcting some types of records, it exempts records maintained
by “an agency or component thereof which performs as its principal function
any activity pertaining to the enforcement of criminal laws,”'?8 which includes
records from the FBI, Bureau of Prisons, and Parole Commission, and can
include agencies less centrally involved in criminal law enforcement such as the
IRS'? and U.S. Postal Service (“USPS™).130 Wide swaths of records are
therefore uncorrectable under the Privacy Act.

Even for information that is covered by a statutory correction mechanism,
corrections are often effectively unavailable because of implementation
problems. For instance, an FBI regulation explicitly permits individuals to
review their records and “correct[] . . . the alleged deficiency.”'?! Federal rules
require states to notify individuals of their right to challenge and correct criminal
history records, but an FBI audit found that thirty-one of the forty-four audited
states were out of compliance with the requirement.!3? In the context of sex
offender registries, the federal government can sanction states for errors, but “to
date it does not appear that the federal government has ever sanctioned a state
for the acknowledged inaccuracies in the registries.”!?3 In short, criminal records
indisputably have errors that are clearly harmful, but efforts to fix the system
fall short and the errors are often uncorrectable in practice.

D. Medicines

Our final case study comes from FDA. Information is a vital component of
FDA’s work: Much of what FDA does is a form of soft regulation accomplished
almost purely by sharing information,'3* without directly creating legal

W. Velde, Deputy Adm’r for Pol’y Dev., L. Enf’t Assistance Admin.) (“[A]ll criminal justice
agencies, including courts and corrections, [must] assume responsibility for completeness and
accuracy of criminal offender information.”).

127 Logan & Ferguson, supra note 122, at 572.

128 5U.S.C. § 552a(G)(2).

129 E.g., Carp v. Internal Revenue Serv., No. CIV.A. 00-5992, 2002 WL 373448, at *5-6
(D.NJ. Jan. 28, 2002) (holding records in IRS’s Criminal Investigation Management
Information System exempt under § 552a(j)(2)).

130 F g, Anderson v. U.S. Postal Serv., 7 F. Supp. 2d 583, 586 n.3 (E.D. Pa. 1998), aff’d
187 F.3d 625 (3d Cir. 1999) (holding records by U.S. Postal Inspection Service, law
enforcement arm of USPS, exempt under § 552a(j)(2)).

131 28 C.F.R. § 16.34 (2025).

132 GAO-15-162, supra note 118, at 30.

133 Logan & Ferguson, supra note 122, at 597.

134 For a more extensive discussion of how government agencies can incentivize
information creation and dissemination as a form of soft policy, see Janet Freilich & W.
Nicholson Price 11, Data as Policy, 66 B.C. L. REv. 2477, 2488-512 (2025).
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outcomes at all.'33 As Rebecca Eisenberg has written, many of its legal decisions
are driven by the goal of creating high-quality information.!3¢ FDA regularly
issues warning letters to the public about problems with the food supply or with
drug manufacturing or something else, aiming to achieve a public health goal by
publicizing information.'3” Because information is such an important regulatory
tool for FDA, information mistakes have serious consequences.

A classic example (used in multiple studies of agencies using publicity as a
regulatory tool) comes from 1971, when FDA issued an urgent public warning
about potential botulinum toxin in Stokely-Van Camp’s “Finest French Style
Sliced Green Beans” based on a CDC report of presumptive infection of a
Marine Captain and his son.!?® The warning was rescinded two days later,!3°
when it was discovered that only the son had tested positive and that it was a
false positive. Stokely-Van Camp officials argued the company lost millions. !4
FDA argued, unsurprisingly, that its role was to be cautious with public health;
fair enough, and its caution might have been justified. But the information
mistake, even when quickly corrected, led to serious economic consequences.

FDA’s information mistakes can also have major health consequences,
particularly when uncorrected. One example is information used to approve
medical devices. Medical devices can be approved through the “510(k)”
pathway, where the manufacturer need not submit an application showing safety
and efficacy, but instead can rely on existing safety and efficacy information
from predicate devices that are “substantially equivalent.”!*! The purpose is to

135 FDA stands here as a prominent example of agencies regulating informally via
information and publicity, rather than through any formal legal action. See NATHAN CORTEZ,
AGENCY PUBLICITY IN THE INTERNET ERA 30-48 (2015) (providing case study on FDA’s use
of publicity to regulate); Nathan Cortez, Adverse Publicity by Administrative Agencies in the
Internet Era, 2011 BYU L. REv. 1371, 1410-15 [hereinafter Cortez, Adverse Publicity]
(analyzing impact of various categories of FDA publications, including those with and
without formal legal ramifications).

136 Rebecca S. Eisenberg, The Role of the FDA in Innovation Policy, 13 MICH.
TELECOMMS. & TECH. L. REV. 345, 388 (2007) (“Indeed, some otherwise puzzling features of
the FDA’s current regulatory authorities make more sense from the perspective of promoting
provision of information than from the perspective of protecting patients.”).

137 Nathan Cortez identified twenty-three different types of warnings FDA makes about
products or companies—some with legal effect, and some without. Sometimes the item is
recalled; often not. Sometimes FDA just says that the product is not as good as the
manufacturer says it is—and sometimes, that FDA impliedly certifies it is when it lets the
product on the market. Cortez, Adverse Publicity, supra note 135, at 1410-11.

138 Ernest Gellhorn, Adverse Publicity by Administrative Agencies, 836 HARV. L. REV. 1380,
1415 n.142 (1973).

139 14

140 14

141 FDA, THE 510(K) PROGRAM: EVALUATING SUBSTANTIAL EQUIVALENCE IN PREMARKET
NOTIFICATIONS: GUIDANCE FOR INDUSTRY AND FOOD AND DRUG ADMINISTRATION STAFF 5-6,
10-11 (2014), https://www.fda.gov/media/82395/download (“The 510(k) review standard is
comparative, whereas the [predicate device] standard relies on an independent demonstration
of safety and effectiveness.”).
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avoid expensive regulatory requirements where existing information already
shows safety and efficacy.

The problem is that device manufacturers can rely on safety information that
is incorrect. When a device proves to be unsafe, FDA seeks a voluntary recall,
and the manufacturer removes it from the market.!#? This fixes the outcome error
(the unsafe device is no longer on the market), but it does not fix the information
error. The information in the original approval—that the device was safe and
effective—still exists, and FDA permits use of that (now incorrect) information
to prove safety and efficacy for a later device. Put differently, after Device A
has been recalled for safety problems, Device B can use the original approval of
Device A to prove that this sort of medical device is safe. This propagates the
original erroneous information that the first device was safe. Unsurprisingly,
devices that rely on safety data from previously recalled devices are themselves
more likely to be recalled.!#? This problem of uncorrected information has been
known for many years—Representative Markey and Senator Merkley
questioned FDA about the practice in 2012,'#4 but it persists.

Or consider pulse oximeters, which noninvasively measure the level of
oxygen in the bloodstream (the things they clip on your finger at the doctor’s
office). Pulse oximeters have a bias problem, shown in some form in studies
since at least as early as 1992: Because they measure through the skin, they
systematically err when used on patients with darker skin, erroneously showing
that those patients have more oxygen in their blood than they really do.!*’ FDA
has cleared over four hundred pulse oximeters for marketing, all for general use
and without warnings of bias;!4¢ that absence of a warning appears to have been

142 Recalls Background and Definitions, FDA (Mar. 20, 2026), https://www.fda.gov/safety
/industry-guidance-recalls/recalls-background-and-definitions; U.S. GOV’T ACCOUNTABILITY
OFF., GAO-11-468, MEDICAL DEVICES: FDA SHOULD ENHANCE ITS OVERSIGHT OF RECALLS,
3 n.5 (2011) (finding no mandatory recalls in five-year period).

143 Kushal T. Kadakia, Sanket S. Dhruva, César Caraballo, Joseph S. Ross & Harlan M.
Krumbholz, Use of Recalled Devices in New Device Authorizations Under the US Food and
Drug Administration’s 510(k) Pathway and Risk of Subsequent Recalls, 329 JAMA 136, 141-
42 (2023).

144 Letter from Rep. Edward J. Markey & Sen. Jeff Merkley to Jeffrey Shuren, Dir., Ctr.
for Devices & Radiological Health, FDA 1-2 (Aug. 15, 2012), https://web.archive.org/web/
20130304125036/http://markey.house.gov/sites/markey.house.gov/files/documents/Letter%
20t0%20FDA%200n%20501(k)%20databases.pdf (asking FDA to update 510(k) database to
reflect predicate device recalls, including information about “the predicate’s adverse event
reports” to help “manufacturers avoid using recalled devices as [future] predicates™).

145 John W. Severinghaus & Joseph F. Kelleher, Recent Developments in Pulse Oximetry,
76 ANESTHESIOLOGY 1018, 1027 (1992) (“In [B]lack patients, erroneously high readings
(about 3-5%) and a higher incidence of signal detection failure have been reported.”).

146 FDA, REVIEW OF PULSE OXIMETERS AND FACTORS THAT CAN IMPACT THEIR ACCURACY
3-4, 11 (2022), https://www.fda.gov/media/162709/download.
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an information mistake. FDA can and does require this sort of risk warning in
other instances.!#7

The absence of bias warnings has mattered to patients with darker skin for
decades as they have received un-caveated incorrect health information—but the
issue came to a head during the early stages of the COVID-19 pandemic, where
blood oxygen was a major criterion for care, and Black patients were
substantially harmed by this systematic error: they faced hours-long delays in
getting supplemental oxygen, lower chances of hospital admission, and lower
chances of receiving additional therapies.!4

Although this mistake has long been recognized—in a 2013 nonbinding
guidance document, FDA noted that studies supporting a marketing request for
pulse oximeters should have at least two research subjects with dark skin, or
15% of subjects'4—it has proven essentially uncorrectable. After a 2020 report
highlighted the problem,'*® FDA addressed this information-only mistake with
an information-only correction: It issued a Safety Communication in February
2021 telling patients and physicians to be aware of limitations in pulse oximeter
accuracy, including from differences in skin pigmentation.'>! But in many ways
the information mistake remains uncorrected—a November 2023 letter from
twenty-four state attorneys general to FDA noted that despite a public meeting
in 2022 to address these concerns, “pulse oximeters continue to be sold without

147 See, e.g., Pediatric Labeling Changes, FDA (June 4, 2025), https://www.fda.gov/sci
ence-research/pediatrics/pediatric-labeling-changes (describing labeling differences in safety
and efficacy in pediatric populations for drugs and devices). One could argue that the
clearance decisions were themselves outcome mistakes (allowing problematically biased
pulse oximeters onto the market). We think this is a plausible argument, but that it is
debatable: for instance, responses to the problem of bias have largely been to tell patients and
doctors (fixing the information mistake) or to make better pulse oximeters going forward
(improving the technology), not withdrawing existing products from the market (fixing the
putative outcome mistake). Indeed, pulse oximeters are extremely widely used today, despite
knowledge of their potential for bias. Accordingly, we are focusing on the information
mistake.

148 Sylvia E.K. Sudat et al., Racial Disparities in Pulse Oximeter Device Inaccuracy and
Estimated Clinical Impact on COVID-19 Treatment Course, 192 AM. J. EPIDEMIOL. 703, 703
(2023).

149 FDA, PULSE OXIMETERS—PREMARKET NOTIFICATION SUBMISSIONS [510(K)s]:
GUIDANCE FOR INDUSTRY AND FOOD AND DRUG ADMINISTRATION STAFF 6 (2013), https://
www.fda.gov/media/72470/download.

150 Michael W. Sjoding, Robert P. Dickson, Theodore J. Iwashyna, Steven E. Gay &
Thomas S. Valley, Racial Bias in Pulse Oximetry Measurement, 383 NEJM 2477, 2477-78
(2020) (finding Black patients had nearly three times the rate of occult hypoxemia undetected
by pulse oximetry).

15U Pulse Oximeter Accuracy and Limitations: FDA Safety Communication, FDA (Nov.
16,2023), https://web.archive.org/web/2023112005363 1/https://www.fda.gov/medical-devic
es/safety-communications/pulse-oximeter-accuracy-and-limitations-fda-safety-communicati
on (noting report suggesting pulse oximeter inaccuracies for “people with dark skin
pigmentation” and informing patients and health providers this risk of inaccuracy “should be
considered”).
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clear warning labels or other guidance to protect individuals from harm.”!52
Later that month, the agency took further action, announcing a discussion paper
on the topic and a 2024 meeting.!>3 As of this writing, pulse oximeters still bear
no warnings about differential performance based on skin pigmentation.

The pulse oximeter example shows that even FDA, an institution widely
lauded for its careful regulation of drugs and devices and the information
management that this involves,'>* can fail to correct information mistakes. Here,
third parties had raised potential concerns with pulse oximeters many years
before, but it was not until different third parties re-raised the issue with
substantially higher stakes, including leading academics and eventually a
coalition of state attorneys general, that FDA took more steps to correct the error.

Another example is the accelerated approval of cancer drugs. The drug
approval process involves scientific uncertainty, but sometimes policymakers
accept lingering uncertainty as the cost of early access.!>> For instance, while the
traditional drug approval pathway requires evidence of actual clinical benefit,
the accelerated approval pathway allows FDA to approve a drug (most often a
cancer drug) that improves surrogate measures that “are only reasonably likely
to predict actual clinical benefit (that is, improved survival or quality of life).”15¢
FDA decides under known uncertainty, but then requires more evidence under
the accelerated approval pathway: post-approval trials to demonstrate that the
drug does, in fact, help patients. Setting aside whether the initial decision under
conditions of uncertainty was correct, once that information is gathered, it’s
much simpler to know whether the existing approval is a current mistake. If the
accelerated approval was based on the chance of a good outcome, and that
chance doesn’t materialize, the ongoing approval is a mistake and it’s time to
withdraw the approval and correct that mistake. This process recognizes that
accelerated approval increases the chance of an information error and provides
a mechanism to find and correct that error.

That’s not always what happens. FDA frequently lets mistakes go
uncorrected. Bishal Gyawali and colleagues examined ten cancer drugs with
eighteen indications (specific uses) that were approved through accelerated
approval, but whose safe and effective use wasn’t confirmed by post-approval
trials.!>” As of the study’s date, one-third of the indications were still listed in
the drugs’ labeling or had been converted by FDA into regular, non-accelerated

152 Letter from Rob Bonta, Att’y Gen. of Cal. et al., to Robert M. Califf, Comm’r of FDA
1 (Nov. 1, 2023), https://oag.ca.gov/system/files/attachments/press-docs/23PR353%20Health
%20Equity%20General%20Matter%20Multistate.pdf [https://perma.cc/E2TA-CJSD].

153 Jeff Shuren, CDRH Takes Steps to Advance Further Discussions on Pulse Oximeters,
FDA (Nov. 16, 2023), https://www.fda.gov/ medical-devices/ medical- devices- news-and-
events/cdrh-takes-steps-advance-further-discussions-pulse-oximeters.

134 DANIEL CARPENTER, REPUTATION AND POWER: ORGANIZATIONAL IMAGE AND
PHARMACEUTICAL REGULATION AT THE FDA 686-89 (2010).

155 Id. at 445 (discussing development of accelerated review regimes).

156 Gyawali et al., supra note 7, at 1.

57 Id. at 1-2.
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approvals—even though they had failed confirmatory trials from six months to
three and a half years earlier.'>® Only half of the indications had been withdrawn
voluntarily and only one indication was revoked by FDA.!5?

This is a set of uncorrected outcome mistakes integrated with uncorrected
information mistakes; as the study authors put it:

FDA often does not take immediate action on accelerated approval cancer
drugs even when post-approval trials are negative. Without proactive steps
from the FDA, drugs that have no proven clinical benefit and known
toxicities will continue to be used by patients and clinicians who rely on
the FDA to assess the risks and benefits of drugs.!¢°

kkokokok

We focus on four areas of law to facilitate in-depth assessment of the
institutions and information involved and to illustrate different purposes of
information in the legal system. Maps reflect the government providing
information in a fairly pure sense; that is, they are mostly meant to inform
various users. Patents, in contrast, reflect privately generated and government
collated and curated information with the goal of driving future innovation in
particular. Criminal records are information outside of civil law. And
information about medical technologies managed by FDA serves and actually
implements a regulatory purpose.

But information errors—and correction challenges—appear beyond our case
studies and occur across areas of law and branches of government. To name just
a few, the Supreme Court corrects information errors in its opinions in
“haphazard” ways!'®! that sometimes allow incorrect information to
propagate;'6? the SEC process for correcting errors in company disclosures has
flaws;'®3 when courts find typographical errors or ambiguities in statutes, they

158 Id. at 5 (“[Als of July 2021, of the 18 accelerated approval indications with negative
post-approval trials . . . six (33%) remain on the label (two via conversion to regular approval
status and four as continued ‘dangling’ accelerated approval status).”).

159 14

160 Id. at 7.

161 Lazarus, supra note 18, at 610-11.

162 For instance, in Washington ex rel. Seattle Title Tr. Co. v. Roberge, 278 U.S. 116, 121
(1928), the Supreme Court erroneously included the phrase “property within the protection
of the Constitution” which the Court later corrected to read “properly within the protection of
the Constitution,” but the uncorrected version has been cited in error in dozens of briefs and
lower court opinions. Michael Allan Wolf, 4 Reign of Error: Property Rights and Stare
Decisis, 99 WAsH. U. L. REv. 449, 451-52 (2021) (emphasis added).

163 For example, errors (and corrections) to information in SEC disclosures—called
“restatements”—are common. Andrew A. Acito, Jeffrey J. Burks & W. Bruce Johnson, The
Materiality of Accounting Errors: Evidence from SEC Comment Letters, 36 CONTEMP. ACCT.
RscH. 839, 840 (2019). But many disclosure errors either go uncorrected or are not well
communicated. E.g., Suraj Srinivasan, Aida Sijamic Wahid & Gwen Yu, Admitting Mistakes:
Home Country Effect on the Reliability of Restatement Reporting, 90 AcCT. REv. 1201, 1201
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face challenges communicating these information errors to Congress, where the
errors could be fixed, and so the mistakes go uncorrected;'®* the EPA has
struggled to address potentially erroneous statements about chemical toxicity; !
and when appellate courts overrule district court decisions, the erroneous
information in the district court decision remains available, uncorrected, and is
sometimes cited.'®® Uncorrected information errors are ubiquitous in law.

II. WHY ARE INFORMATION MISTAKES UNCORRECTED?

Above, we provided examples of information mistakes that go uncorrected
despite the importance of information to the fields of law discussed and the
serious consequences of many of the information errors. Here, we turn to
underlying structural impediments to information correction to explain why
uncorrected information mistakes are so pervasive.

A. The Public Option: Underenforced, Underresourced

Legal institutions make the information mistakes discussed in this Article;
why do they not correct these mistakes? Although many legal institutions are
aware of information errors and their consequences, and sometimes have rules
to correct mistakes, correction mandates are underenforced and under-
resourced, suggesting that information correction is not an institutional priority.

Flood maps are an example of correction mandates going unfulfilled. As
mentioned above, by statute, flood maps must be fully updated every five years
in order to correct for changing landscapes, developments, and climate that

(2015) (finding “[f]oreign firms from countries with a weak rule of law are less likely” to
correct errors in disclosures); Rebecca Files, Edward P. Swanson & Senyo Tse, Stealth
Disclosure of Accounting Restatements, 84 AccT. REv. 1495, 1495 (2009) (finding some
managers try to hide or downplay error corrections).

164 See Ruth Bader Ginsburg, Communicating and Commenting on the Court’s Work, 83
GEeo. L.J. 2119, 2125 (1995); Robert A. Katzmann & Russell R. Wheeler, 4 Mechanism for
“Statutory Housekeeping”: Appellate Courts Working with Congress, 9 J. ApP. PRAC. &
ProCESS 131, 134 (2007) (discussing judicial housekeeping project to communicate errors
found by courts to Congress). Although endorsed by both the judiciary and Congress, the
project has had little success. Jeff Simard, Stimulating Dialogue Between the Courts and
Congress: Sprucing Up the “Statutory Housekeeping” Project, 99 MINN. L. REV. 1195, 1196
(2015) (“In its current form, however, the project is insufficient.”).

165 One example is the EPA’s controversial decision to change its classification of the
pesticide glyphosate from carcinogenic to “not likely to be carcinogenic.” See Andrea Wright,
Comment, NRDC v. EPA: Ninth Circuit Decision to Remand-Without-Vacatur in Part May
Allow EPA to Re-register Glyphosate Despite Current Public Debate Regarding the
Carcinogenic and Ecological Effects of Roundup Herbicide, 36 TUL. ENV’T L.J. 335, 336
(2023); J. Julius Graefe, Glyphosate’s Fate: Comparing Strategies for the Precautionary
Cancellation of Glyphosate Registrations in the United States and the European Union, 35
ConN. J.INT’L L. 248, 254 (2019).

166 We discuss this extensively in the context of using private citator systems like
LexisNexis’s Shepard’s to flag incorrect information court opinions. See infia Section I11.B.1.
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render the old maps inaccurate.'®” These corrections simply do not happen, with
few consequences. In recent decades, FEMA has not even tried to fully comply
with the correction mandate. The agency’s goal in 2009 was to update 80% of
the flood maps during the next five-year period.!®® By the end of 2014, FEMA
had updated only 49% of the maps.!%® In subsequent years, its progress only got
worse, dropping to 42% of updates achieved in the required five years by
2017.170 New York’s flood maps (including areas that flooded badly during
Hurricane Sandy in 2012) “have not been significantly updated since 1983.”171
Patents are another example. 35 U.S.C. § 290 requires patentees to report
litigation to the PTO within a month of the court’s decision so that the agency
can incorporate the report into the patent’s file history and readers can see
whether a court has found the patent invalid. Despite the statutory mandate, the
requirement is applied “sporadic[ally] at best.”!7> For example, for a patent
invalidated in a 2023 Supreme Court case, the file history includes the fact that
the district court came to a final judgment in the lawsuit, but does not state the
outcome with respect to the patent; did not, as of May 2024, reference the
Federal Circuit or Supreme Court decisions; and said only “see attached [f]inal
[district court] [jJudgment”—which was not attached.!”> Another patent recently
involved in a Supreme Court case similarly has no indication of either the
Federal Circuit holding the patent invalid!7* or a Supreme Court case affirming
that result,!”> but only the district court case—which did not invalidate the

167 42 U.S.C. § 4101(e).

168 OIG-17-110, supra note 59, at 2.

169 Id. at 3.

170 14

71 Flood Maps, NYC, https://www.nyc.gov/site/floodmaps/index.page [https://perma.cc/
6SV4-SUHF] (last visited May 31, 2026).

172 Elec. Frontier Found. & Pub. Knowledge, Comments Regarding Request for
Submission of Topics for USPTO Quality Case Studies 2 (Feb. 12, 2016), https://www.uspto.
gov/sites/default/files/documents/casestudies _a effl 12feb2016.pdf [https://perma.cc/C2NS
-9N4P] (noting “submission of form AOI120 is sporadic at best”). Even when applied
properly, the information about the court’s decisions is still somewhat inaccessible. The “file
history,” also called the “prosecution history,” is a relatively difficult-to-access PTO record
published separately from the patent (this requirement does not fix the information on the face
of the patent but at least makes the information more easily findable).

173 Report on the Filing or Determination of an Action Regarding a Patent, U.S. Patent
Application No. 14/261,087 (June 16, 2020). The reporting requirement has been interpreted
as applying to district courts, not appellate decisions. See, e.g., Flypsi, Inc. v. Dialpad, Inc.,
No. 6:21-CV-0642, 2022 WL 3593132, at *4 (W.D. Tex. Aug. 22, 2022) (“In Compliance
with 35 U.S.C. § 290 and/or 15 U.S.C. § 1116 you are hereby advised that a court action has

been filed in the U.S. District Court. . ..”). However, the PTO states that the statute “is
directed to ‘courts of the United States’” more generally. MPEP § 2207 (9th ed. Rev. 1, Jan.
2024).

174 Helsinn Healthcare S.A. v. Teva Pharms. USA, Inc., 855 F.3d 1356, 1375.
175 Helsinn Healthcare S.A. v. Teva Pharms. USA, Inc., 139 S. Ct. 628, 634 (2019).
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patent.!7® We empirically evaluated patents litigated to a final judgment in 2022
and found that only 38% of patents contained the required litigation report.!”’

Correction requirements are also ignored in criminal law. As mentioned
above, most states are out of compliance with federal rules to notify individuals
about their right to correct their criminal history records.!’® And although the
FBI requires states to create systems to maintain the completeness and accuracy
of criminal records, many states simply do not.!” Private parties also fail to
follow rules requiring corrections: North Carolina required private entities using
its criminal records database to periodically download updates with corrections,
but users routinely ignored the requirement.!80

Or take drugs. As noted above, FDA requires postapproval trials to
demonstrate clinical benefits of drugs which received accelerated approval
based on limited data.!®! Essentially, FDA is requiring companies to figure out
whether that earlier approval was a mistake. But companies often don’t want to
or can’t (it’s not always easy to tell which), and so they don’t. One study looked
at drugs with postapproval study requirements three to seven years after
approval; half hadn’t completed their trials.'®? One drug’s confirmatory trial was
listed as “delayed” sixteen years after its approval.'®3 Between 2008 and 2014,
FDA issued precisely two warning letters for failure to comply with
postapproval trial requirements.'®* Here, FDA’s mandate to generate
information that can be used to correct errors is just not followed.

176 Report on the Filing or Determination of an Action Regarding a Patent, U.S. Patent
Application No. 11/186,311 (documents filed between Oct. 1, 2013 and Oct. 22, 2018).

177 We used the Lex Machina database to find all cases that terminated in 2022 tagged
“patent” with a non-settlement, non-procedural outcome that were additionally tagged with a
finding on infringement, invalidity, or unenforceability. We excluded design patents. For ease
of analysis, we limited the sample to cases that involved just one patent. We then tracked how
many of those patents included a report of the judgment in their file history. See generally
LEXISNEXIS, Lex Machina, https://law.lexmachina.com (last accessed Aug. 2024).

178 See supra note 132 and accompanying text (noting results of FBI audit).

179 Logan & Ferguson, supra note 122, at 597 (noting lack of “federal resolve to police the
states” contributed to flawed criminal record systems within states).

180 Michael Liedtke, When Your Criminal Past Isn’t Yours: Background Check Errors
Have Devastating Consequences, BANGOR DAILY NEWS (Dec. 16, 2011), https://www.bangor
dailynews.com/2011/12/16/news/when-your-criminal-past-isnt-yours-background-check-err
ors-have-devastating-consequences.

181 See supra notes 156-60 and accompanying text (discussing accelerated approval of
cancer drugs).

182 Huseyin Naci, Katelyn R. Smalley & Aaron S. Kesselheim, Characteristics of
Preapproval and Postapproval Studies for Drugs Granted Accelerated Approval by the US
Food and Drug Administration, 318 JAMA 626, 631 (2017) (“Nineteen of 38 confirmatory
study requirements (50%) had been fulfilled as of April 7, 2017.”).

183 Cassandra Willyard, FDA’s Post-Approval Studies Continue to Suffer Delays and
Setbacks, 20 NATURE MED. 1224, 1224 (2014).

184 Id. at 1225.


https://dailynews.com/2011/12/16/news/when-your-criminal-past-isnt-yours-background-check-err
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The ability of public institutions to correct errors is also hampered by
underfunding. A 2024 report by the American Statistical Association found that
many statistical agencies within the federal government lacked “[s]ufficient
resources . . . to carry out, not only basic responsibilities but also the testing and
development to meet demands for . . . revised . . . information.”'%> The report
found that most federal statistical agencies have had their effective funding
reduced in the past decade, while their responsibilities have increased. '8¢

This pattern of underfunding information correction is also clear in our case
studies. After Congress passed the Broadband DATA Act, directing the FCC to
improve the accuracy of broadband maps, the FCC Chairman issued a statement
that “[r]ight now, the FCC does not have the funding to carry out the Act, as we
have warned for some time.”!87 In the context of flood maps, FEMA attributed
its inability to update maps within the required five-year time frame to reduced
funding.!88

Lack of institutional prioritization also manifests in doctrines that elevate
other goals over information correction. For instance, the patent system actually
bans error correction in most contexts in the patent specification.!®® In a case
invalidating Alfred Nobel’s patents on dynamite, the Supreme Court explained
that Congress implemented the ban out of concern that a patent owner would try
“to patch up his patent by the addition of other inventions.”!*® The ban stands
even though courts have acknowledged that it means “the room for correction
[to information in the patent] is not very great.”!°! The concern that inventors
would add new material to their patents in an attempt to sneak in new inventions
outweighs congressional and judicial concern for information errors.

Finally, information is often political in ways that hinder its correction.!°> One
example comes from flood maps. Municipalities do not want their land to be
reclassified into a flood zone because doing so increases insurance prices and
decreases the ability to build on that land.!*® The Washington Post reported that
“[1Jocal governments have been opposed to any maps that show an increasing

185 AM. STAT. ASS’N, supra note 14, at 6.

186 Jd. at 12 (“The majority of principal federal statistical agencies have lost more than
14% of purchasing power over the past 15 years despite increasing responsibilities.”).

187 Press Release, FCC, Chairman Pai Statement on the Broadband DATA Act (Mar. 24,
2020), https://docs.fcc.gov/public/attachments/DOC-363267A1.pdf.

188 OIG-17-110, supra note 59, at 4.

189 The specification cannot be amended to ‘“change[] the invention disclosed or
introduce[] a concept not previously present.” Dart Indus., Inc. v. Banner, 636 F.2d 684, 688
(D.C. Cir. 1980).

190 Giant Powder Co. v. Cal. Powder Works, 98 U.S. 126, 138 (1878).

91 In re Hay, 534 F.2d 917,919 (C.C.P.A. 1976).

192 We discuss political aspects infia in Section IV.E.

193 Evelyn G. Shu, Jeremy R. Porter, Bradley Wilson, Mark Bauer & Mariah L. Pope, The
Economic Impact of Flood Zone Designations on Residential Property Valuation in Miami-
Dade County, J. RISk & FIN. MGMT., Sep. 2022, at 3 (linking flood-risk designations with
higher costs, lower property values, and reduced development).
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[flood] risk.”!%* At a congressional hearing on flood map errors, Congressman
Brian Babin of Texas noted that in “Hardin County, for example, they’re scared
to death [of updated flood maps].”'> In an analogous example, the town
assembly in Juneau, Alaska, voted against adopting updated avalanche maps “to
prioritize personal choice over government regulation.”'® Local governments
can impede the process of correcting errors in flood maps.

Similarly, when FDA tries to correct information mistakes embedded in
approvals, the process can become incredibly contentious. In one prominent
example, Avastin (bevacizumab) was approved for metastatic colorectal cancer
in 2004; four years later, it was approved for metastatic breast cancer through
accelerated approval—even though an expert advisory committee voted against
approval.'”” FDA required confirmatory trials for the drug, which did not go
well, and the advisory committee voted resoundingly to remove the breast cancer
indication.!®® When FDA announced its intention to withdraw the indication, it
was deluged with comments from hundreds of consumers, cancer survivors, and
patient advocacy groups; the drug’s sponsor unsurprisingly also opposed the
withdrawal.'?® FDA’s final decision to withdraw the drug was roundly criticized
by patients and hotly debated by health professionals, consumer groups, and the
media.?0

With respect to FCC broadband maps, the GAO and industry experts have
suggested that changes to data collection methodology could alleviate many of
the inaccuracies.?%! In particular, ISPs could provide service reports at the level
of the household rather than at the level of the census block.?? But ISPs have
pushed back against this measure, citing higher costs and the “considerable new
burdens on broadband providers” the change would require, as companies would

194 Oakford et al., supra note 47 (quoting former FEMA administrator W. Craig Fugate
explaining local governments often resist flood map updates indicating increasing risk).

195 Flood Map Hearings, supra note 5, at 89 (describing local resistance to updated flood
maps because constituents fear economic and regulatory consequences of reclassification).

196 Austyn Gaffney, Scientists Are Mapping Landslide Risk in Alaska. Some Homeowners
Don’t Want to Know, N.Y. TIMES (Oct. 21, 2024), https://www.nytimes.com/2024/10/21/
climate/landslide-risk-alaska-maps.html.

197 Agnes Vitry, Tuan Nguyen, Vikky Entwistle & Elizabeth Roughead, Regulatory
Withdrawal of Medicines Marketed with Uncertain Benefits: The Bevacizumab Case Study,
J. PHARM. POL’Y & PRAC., Dec. 2015, at 1, 2-3.

198 Id. at 3.

199 Id at 3, 5.

200 14 at 5-8.

201 See U.S. GOV’T ACCOUNTABILITY OFF., GAO-18-630, BROADBAND INTERNET: FCC’S
DATA OVERSTATE ACCESS ON TRIBAL LANDS 14 (2018), https://www.gao.gov/assets/gao-18-
630.pdf (describing FCC data-collection methods as overstating tribal broadband access).

202 Jon Brodkin, ISPs Don’t Want to Tell the FCC Exactly Where They Offer Internet
Service, ARS TECHNICA (Oct. 12, 2017, at 17:40 ET), https://arstechnica.com/tech-policy/20
17/10/isps-dont-want-to-tell-the-fcc-exactly-where-they-offer-internet-service.
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have to “devote significant resources to updating their internal records and
sorting data in ways that do not serve a business purpose.”?%3

More generally, public data collection and correction are “vulnerable . . . to
political meddling and improper influence, as has been attempted in the past.”2%4
For instance, the EPA has taken very different approaches to climate change-
related data under different administrations, with efforts to correct or update
EPA information often viewed through a partisan lens.?%> As another example,
the director of the Bureau of Justice Statistics was reassigned after refusing a
DOJ political appointee’s order to rewrite a report on data about police traffic
stops.2% A subsequent GAO investigation found that this created “actual or
perceived political interference in [the Bureau’s] product issuance process for
statistical products.”?%7 Such politicization not only compromises the ability to
correct information mistakes—it also compromises trust in public information
and the legal system and government more broadly.?%®

B. The Private Option: Unavailable, Incomplete

Where information errors have the potential for substantial harm and there is
a private market for avoiding this harm, private options can and do arise to
correct information errors. But private error correction is not a complete solution
to the problem of uncorrected information errors, for the reasons we explain
here.

At the outset, information is often created by legal institutions because there
is insufficient incentive or ability for private parties to do so. Thus, the federal
government is responsible for creating a variety of “information
infrastructure,”?% such as the census, countrywide economic data, employment
statistics, flood maps, and broadband internet maps. For the same reason that
private entities cannot easily generate these datasets themselves, they may not

203 1d

204 AM. STAT. ASS'N, supra note 14, at 7 (noting highly aggregated data can mask
significant local variation and lead to inaccurate assessments affecting funding and regulatory
decisions).

205 Lisa Friedman, EPA to Limit Science Used to Write Public Health Rules, N.Y. TIMES
(Nov. 11, 2019), https://www.nytimes.com/2019/11/1 1/climate/epa-science-trump.html.

206 J.S. GOV’T ACCOUNTABILITY OFF., GAO-07-340, BUREAU OF JUSTICE STATISTICS:
QUALITY GUIDELINES GENERALLY FOLLOWED FOR POLICE-PUBLIC CONTACT SURVEYS, BUT
OPPORTUNITIES EXIST TO HELP ASSURE AGENCY INDEPENDENCE 21-22 (2007), https://bja.ojp.
gov/sites/g/files/xyckuh186/files/media/document/bjs_dq guidelines_police public.pdf
[https://perma.cc/CV6D-CE63].

207 Id. at 14, 22.

208 Id. at 15-16 (concluding political interference in federal statistical agencies erodes
public trust in government information and institutions).

209 BRETT M. FRISCHMANN, INFRASTRUCTURE: THE SOCIAL VALUE OF SHARED RESOURCES
61 (2012) (explaining why information infrastructure is often created by public institutions
rather than private markets); W. Nicholson Price Il, Risk and Resilience in Health Data
Infrastructure, 16 CoLo. TECH. L.J. 65, 75-81 (2017) (discussing government’s role in
creating and maintaining large-scale information infrastructure).
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be able to correct them in ways that are sufficiently comprehensive, rigorous,
accurate, or trustworthy. Information errors also may not be discernible from
public information, leaving private actors with no meaningful ability to correct
them 210

Private information also does not always have the same reach or authority as
government information. For instance, when FDA issues a “black box warning”
(a notice on a drug label of serious safety risks), it is typically synthesizing and
drawing conclusions based on publicly available studies showing that risk.?!!
FDA uses its position to provide this information, even though private
intermediaries can (and do) review the information themselves and draw their
own conclusions about risk. It follows that while private entities could correct
FDA’s mistakes by disseminating their own corrected information, that
information would not have the same reach or authority as FDA’s corrections.

Where private entities do drive information correction, those efforts often
have flaws. Most significantly, private error correction is skewed: audiences
who are disadvantaged will have the most trouble accessing it.2!2 As a result,
leaving corrections to the private market risks differentially providing different
audiences with corrected or uncorrected information. We give examples of
private information correction systems below.

1. Citators

The private information correction system best known to lawyers is the
citator: LexisNexis’s “Shepardizing,” Westlaw’s “KeyCite,” and Bloomberg’s
“Bcite.” When a lower court makes an erroneous decision, it can be appealed
and overturned.?!®> That appeal fixes the outcome consequence—the wrong
result for the parties involved—but not the information consequence—the
incorrect information in the district court decision remains publicly available.
Because ours is a common law system, the information contained in judicial
decisions is highly relevant beyond the parties at hand.?!# Thus, a private system
of citators developed to red flag incorrect information in district court cases.
Using citators is de rigueur for lawyers, to the point that failing to do so can

210 See, e.g., Rebecca S. Eisenberg & W. Nicholson Price I, Promoting Healthcare
Innovation on the Demand Side, 4 J.L. & BIOSCIENCES 3, 10-12 (2017) (describing FDA
collaboration with Kaiser Permanente to gather observational data about painkiller Vioxx but
keeping data private).

211 Michael T. Solotke, Sanket S. Dhruva, Nicholas S. Downing, Nilay D. Shah & Joseph
S. Ross, New and Incremental FDA Black Box Warnings from 2008 to 2015, 17 EXPERT OP.
ON DRUG SAFETY 117, 117 (2018) (“[M]ost safety-related label changes are based on adverse
event reports or clinical trial data.” (footnote omitted)).

212 See AM. STAT. ASS’N, supra note 14, at 4 (“The private sector may produce many useful
statistics, but businesses do not commonly have an economic incentive to produce the kinds
of comprehensive, high-quality data produced by federal statistical agencies.”).

213 See 28 U.S.C. §§ 41-49 (establishing federal courts of appeal).

214 See Frederick Schauer, Precedent, 39 STAN. L. REV. 571, 575-76 (1987).
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constitute malpractice.?!®> This system of flagging information errors works so
well, despite occasional lacunae,?'® that its adoption has been advocated in other
areas where it is difficult for readers to keep up with changing or corrected
information.?!”

But citators have flaws. Most importantly, they are operated by private
companies that charge for access. Although appellate cases can be looked up and
citators are available in some libraries, courts’ effective privatization and
outsourcing of informational error correction limit who can access those
corrections. As a result, those without access—presumably often pro se
litigants—cannot easily determine when a lower court decision contains an
informational error that has been corrected on appeal.2!®

Because making an argument in a common law system relies on knowing
whether a case is still good law,?!? information errors can lead to sanctionable

215 See, e.g., McCandless v. Great Atl. & Pac. Tea Co., 697 F.2d 198, 201 (7th Cir. 1983)
(sanctioning attorney for failing to research case); Cimino v. Yale Univ., 638 F. Supp. 952,
959 n.7 (D. Conn. 1986) (“Counsel is admonished that diligent research, which includes
Shepardizing cases, is a professional responsibility ....” (citation omitted)); Gosnell v.
Rentokil, Inc., 175 F.R.D. 508, 510 n.1 (N.D. Ill. 1997) (“It is really inexcusable for any
lawyer to fail . . . to Shepardize all cited cases . . ..”). For further discussion and additional
cites on this point, see Ellie Margolis, Surfin’ Safari—Why Competent Lawyers Should
Research on the Web, 10 YALE J.L. & TECH. 82, 91-94 (2007).

216 See infra notes 245-52 and accompanying text (observing overridden precedents
remain widely cited after statutory override).

217 See, e.g., Adam Marcus, Alison J. Abritis & Ivan Oransky, How to Stop the Unknowing
Citation of Retracted Papers, 137 ANESTHESIOLOGY 280, 280-81 (suggesting Shepardizing
could be used to prevent accidental citations to retracted papers); Jorge L. Contreras,
Shepardizing Patents, PATENTLY-O (June 16, 2021), https://patentlyo.com/ patent/ 2021/ 06/
contreras- shepardizing- patents.html (arguing for system like Shepardizing to track patent
invalidity).

218 This is related to the question tackled by the Supreme Court in Georgia v.
Public.Resource.Org, Inc., 140 S. Ct. 1498, 1507 (2020). The Court, addressing annotations
to statutes, wrote that “no one can own the law” and “it needs no argument to show . . . that
all should have free access.” Id. (citing Banks v. Manchester, 128 U.S. 244, 253-54 (1888)).
A similar concern has been driving the push to remove paywalls to Public Access to Court
Electronic Records (“PACER”) access. Clopton & Huq, supra note 8, at 918-21 (discussing
how PACER’s fee-based access model limits public access to judicial records and prompted
calls to remove paywalls on court information). This is not to mention errors in dicta, which
are also challenging to correct. Louis Fisher, The Staying Power of Erroneous Dicta: From
Curtiss-Wright to Zivotofsky, 31 CONST. COMMENT. 149, 151 (2016) (describing persistence
of erroneous dicta in judicial decision-making).

219 There is literature on incorrect or outdated precedent, even where the error is not tied
specifically to informational mistakes. See Frederick Schauer, Do Cases Make Bad Law?, 73
U. CHL. L. REv. 883, 911 (2006) (exploring how incorrect precedent shapes development of
common law); Abbe R. Gluck, Intersystemic Statutory Interpretation: Methodology as
“Law” and the Erie Doctrine, 120 YALE L.J. 1898, 1933 (2011) (discussing citations which
are “outdated from a methodological perspective”).
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legal errors??® and life-altering outcome errors, including wrongful convictions
on the basis of overturned cases.??!

2. Other Private Options

Cases are not the only areas where private systems for correcting information
errors arise. Take FDA errors, for which there are a number of private
information correction options. One such mechanism is the physician. If FDA
has approved a drug but the evidence is weak or a new clinical trial shows lack
of efficacy, a doctor may counsel a patient to try a different treatment, even if
FDA has not formally withdrawn the drug. But patients’ access to information
corrections through a physician intermediary will vary considerably, as will
physicians’ access to up-to-date knowledge; indeed, doctors’ imperfect
knowledge is one major reason FDA exists.??

Other organizations also take on the role of error correction in the drug
context. For instance, the National Comprehensive Cancer Network (“NCCN”)
is a network of thirty-three prominent cancer centers that follow a consensus-
based process to develop guidelines for the treatment of different cancers.???
Guidelines are created and updated to take account of new FDA approval
information, as well as other clinically relevant evidence.??* The guidelines are
widely used by oncologists and directly inform payers like Medicare.??> And
when FDA or a company withdraws an indication, NCCN guidelines frequently
take that withdrawal into account, thus sharing that information correction.??¢
(As noted further below, this doesn’t always work; NCCN guidelines depart
from FDA approvals with unfortunate frequency, both suggesting off-label use

220 See, e.g., Salahuddin v. Coughlin, 999 F. Supp. 526, 539-40 (S.D.N.Y. 1998).

221 Larry Cunningham, A Failure to Shepardize? ADI Reverses Conviction, Relying on
Overruled Cases, N.Y. CRIM. L. & Proc. (July 10, 2010), https://nycriminallaw.wordpress.co
m/ 2010/ 07/ 10/ ad1- relies- on-case- later- reversed- by-the-coa [https://perma.cc/H48W-ZB
WA] (reporting appellate division decision that relied on precedent later reversed by New
York Court of Appeals).

222 Daniel Carpenter, Confidence Games: How Does Regulation Constitute Markets?, in
GOVERNMENT AND MARKETS: TOWARD A NEW THEORY OF REGULATION 165-66 (Edward J.
Balleisen & David A. Moss eds., 2010) (arguing approval regulation produces more and
higher-quality information than would otherwise exist).

223 About Clinical Practice Guidelines, NAT'L COMPREHENSIVE CANCER NETWORK,
https://www.nccn.org/ guidelines/ guidelines-process [https:// perma.cc/ ZQE9- HGSH] (last
visited May 31, 2026).

224 Development and Update of Guidelines, NAT’L COMPREHENSIVE CANCER NETWORK,
https://www.nccn.org/guidelines/guidelines-process/development-and-update-of-guidelines
[https://perma.cc/2USA-YNSW] (last visited May 31, 2026).

225 Edward R. Scheffer Cliff, Rachel S. Rome, Aaron S. Kesselheim & Benjamin N. Rome,
National Comprehensive Cancer Network Guideline Recommendations of Cancer Drugs with
Accelerated Approval, JAMA NETWORK OPEN, Nov. 14, 2023, at 2.

226 Gyawali et al., supra note 7, at 2.


https://perma.cc/2USA-YNSW
https://www.nccn.org/guidelines/guidelines-process/development-and-update-of-guidelines
https://perma.cc
https://www.nccn.org
https://perma.cc/H48W-ZB
https://nycriminallaw.wordpress.co
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and failing to reflect FDA withdrawals for particular indications.)??” Insurance
companies may also act as information intermediaries by, for instance, refusing
to cover a drug for an indication whose approval was withdrawn by FDA .28

kkokokk

The optimal role of private options in information correction is context-
dependent. There may be situations where private intermediaries are best
positioned to correct errors and government need not participate. Certainly, if
private intermediaries already provide widespread access and have an incentive
to correct errors, they should be left to it. However, in at least the case studies
we use in this Article, private error correction is flawed. Sometimes private
actors don’t have the necessary information, sometimes they don’t have the
incentive or desire to correct mistakes, and sometimes they correct mistakes only
for those with the wherewithal to pay. There is, therefore, a role for government
in correcting its information errors.

C. Inter- and Intra-Institutional Corrections

Both public and private informational error corrections seem to work better
when the correction is intra-institutional—where the actor catching the mistake
is the same as the actor managing the information. Inter-institutional error
correction poses more challenges. Below, we provide some examples of
successful intra-institutional corrections and unsuccessful inter-institutional
corrections to highlight the importance of institutional structure in tackling
informational error correction at the PTO, courts, and FDA.

1. PTO Decisions

Consider incorrect patent grants by the PTO. As discussed above, patent
validity can be challenged in court.??® Patents can also be challenged before an
internal PTO tribunal called the Patent Trial and Appeal Board (“PTAB”).23° In
PTAB review, the institution correcting the error—here, the PTAB—is part of

227 Id. at 7 (highlighting how “NCCN guidelines are known to make off-label
recommendations based on lower evidentiary standards than the FDA” and finding “drugs
with indications that have been withdrawn or revoked owing to lack of efficacy” still receive
high levels of endorsement); see infra notes 265-67 and accompanying text (noting self-
interest may impede or fail to secure correction).

228 See, e.g., Vitry et al., supra note 197, at 6 (noting Blue Shield of California stopped
covering Avastin for breast cancer after FDA withdrawal of indication); see also David A.
Simon, Off-Label Innovation, 56 GA. L. REv. 701, 740 (2022) (noting insurance companies
may have “capabilities and pertinent information” that can help generate information
necessary to better regulate drugs).

229 See supranotes 103-10 and accompanying text (describing patent invalidity as outcome
correction without corresponding information correction).

230 Greg Reilly, The PTAB’s Problem, 27 TEX. INTELL. PROP. L.J. 31, 32 (2019) (discussing
both court’s and PTAB’s invalidity proceedings).
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the PTO, so the correction is intra-institutional 23! Invalidation at the PTAB has
the same outcome as at the court: the patent is no longer enforceable.?? And the
informational error correction is pretty straightforward: When the PTAB
reviews validity, it appends a certificate with the result of its findings to the
patent.??* The face of the patent?** thus shows the invalidity finding, and the
information error is corrected.?

This result differs significantly from validity review in court. In this scenario,
the institution correcting the error (the court) is different from the institution that
made the error and that would be responsible for publishing the corrected
information (the PTO), so the correction is inter-institutional. The information
error goes uncorrected: Even when the court fixes the outcome error and
invalidates the patent, the information on the patent is not changed.?3¢

2. Court Decisions

Courts make information mistakes too, including what the facts are or what
the law means. When one part of the judiciary corrects another part of the
judiciary through the appellate process, it is a relatively straightforward intra-
institutional correction.??’” And even if courts have effectively outsourced the
role of communicating that correction, citators are reasonably good at red-
flagging overturned cases, subject to the limitations discussed above.?38

Another way that court decisions can be changed is through statutory
overrides—an infer-institutional response. These occur when Congress passes
legislation in response to a court’s statutory interpretation.?3® Overrides are not

21 See id. (discussing Congress’s creation of “series of adversarial administrative
adjudications before the U.S. Patent and Trademark Office’s [] newly created Patent Trial and
Appeal Board”).

232 See id. (emphasizing how PTAB proceedings are “far more effective at invalidating
issued patents” than both litigation at district court level and existing administrative
reexamination procedures).

233 37 C.F.R. § 42.80 (2024).

234 Although not the front page.

235 See, e.g., U.S. Patent No. 8,562,999 K2 (issued Oct. 25, 2021) (appending PTAB
certificate stating certain claims canceled and one claim patentable).

236 See supra notes 86-93 and accompanying text (discussing Federal Circuit cases where
patents contained erroneous information but were not corrected even after formal recognition
of information errors or invalidation).

237 One may quibble over whether different levels of courts are part of the same institution:
We use “intra-” and “inter-” institutional in a general sense to represent closeness of the
institutions at issue.

238 See supra notes 215-21 and accompanying text (discussing how use of citators is
common practice for lawyers though not flaw free).

239 William N. Eskridge, Jr., Overriding Supreme Court Statutory Interpretation
Decisions, 101 YALE L.J. 331,332 n.1 (1991).

A congressional “override” includes a statute that: (1) completely overrules the holding

of a statutory interpretation decision, just as a subsequent Court would overrule an

unsatisfactory precedent; (2) modifies the result of a decision in some material way, such
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characterized as correcting errors,>*? but they are useful examples of inter-
institutional changes or updates to court decisions. A famous example is
Tennessee Valley Authority v. Hill>*' which held that the Endangered Species
Act of 1973 required halting construction of the 70% complete Tellico Dam
project.?*> Congress thought that outcome was wrong, so, in response, it
amended the Endangered Species Act?®? and passed the Energy and Water
Development Appropriation Act of 1980 which explicitly authorized completion
of the Tellico Dam.?#

When Congress passes an override, it changes the outcome: The law is no
longer the court’s interpretation of the old statute but is now the new statutory
text. However, the override process is surprisingly bad at changing the affected
information: the now-incorrect information in the overridden decision still
remains.’¥ An empirical study by Brian Broughman and Deborah Widiss
compares citation rates to overturned (by courts) and overridden (by Congress)
cases.?*6 Broughman and Widiss find that, as one might expect, positive citations
to judicially overruled cases fall rapidly.?*’ By contrast, legislatively overridden

that the same case would have been decided differently; or (3) modifies the consequences

of the decision, such that the same case would have been decided in the same way but

subsequent cases would be decided differently.
1d.

240 Although they can be so characterized—as circumstances where Congress perceives a
judicial decision to be incorrect and therefore chooses to implement a correction—overrides
are more often seen as political decisions and viewed through the lens of inter-branch
dialogue. See Deborah A. Widiss, Response, Identifying Congressional Overrides Should Not
Be This Hard, 92 TEX. L. REV. SEE ALsS0 145, 148 (2014) (“[P]olitical-science literature has
framed overrides primarily as part of an interbranch policy struggle.”); see also James J.
Brudney, Response, Distrust and Clarify: Appreciating Congressional Overrides, 90 TEX. L.
REv. SEE Arso 205, 208-10 (2012) (discussing how statements found in congressional
findings, committee reports, and floor statements illustrate Congress can “elaborate in
reasoned terms its disappointment with Court decisions” when enacting override statutes);
Matthew R. Christiansen & William N. Eskridge, Jr., Congressional Overrides of Supreme
Court Statutory Interpretation Decisions, 1967-2011, 92 Tex. L. Rev. 1317, 1318 (2014);
Richard L. Hasen, End of the Dialogue: Political Polarization, the Supreme Court, and
Congress, 86 S. CAL. L. REV. 205, 209 (2013); Joseph Ignagni & James Meernik, Explaining
Congressional Attempts to Reverse Supreme Court Decisions, 47 POL. RSCH. Q. 353, 358-60
(1994) (positing several hypotheses to explain congressional motivation to override).

241 437U.S. 153, 193 (1978).

22 g

243 Endangered Species Act Amendments of 1978, Pub. L. No. 95-632, § 5, 92 Stat. 3751,
3761.

244 Pub. L. No. 96-69, tit. IV, 93 Stat. 437, 449.

245 See Brian J. Broughman & Deborah A. Widiss, After the Override: An Empirical
Analysis of Shadow Precedent, 46 J. LEGAL STUD. 51, 52 (2017) (“It often takes several years
for Westlaw and LexisNexis to indicate that a new statutory provision affects the validity of
a precedent.”).

246 See id. at 51-53.

247 See id. at 70.
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cases show little change in the number of positive citations after the override.?*3
“Even 10 years after an override has been enacted, most overridden precedents
are still widely cited as controlling law.”?4® Their finding is particularly strong
for nonpolitical overrides—that is, “overrides that are intended to update or
clarify a law”—and applies even to overrides where Congress explicitly
expresses its intent to override the court’s ruling.>>°

Although prior literature suggests that such non-effects might be due to
ideological disputes between courts and Congress, Broughman and Widiss
conclude that it is more likely “driven primarily by information failure.”?3!
When Congress overrides a decision, about 80% of overridden Supreme Court
decisions are not red-flagged by Westlaw and, of those that are, it takes an
average of four years for the override to be flagged.?’? Citators are bad at
catching and disseminating inter-institutional overriding.

3. FDA Decisions

Yet another example of the challenges of inter-institutional error correction
comes from communication between FDA and the PTO. FDA administers a
document called the “Orange Book,” a database of drugs with generic
equivalents and a listing of patents that cover each drug, which brand-name drug
sponsors are required to submit.?>3 That patent listing matters because a generic
drug applicant needs to address every Orange Book-listed patent before its
application can be approved.?>* For any unexpired patent, the generic applicant
must demonstrate invalidity or noninfringement of the patent, and to do that in
the lawsuit, the court applies an automatic thirty-month stay that delays generic
drug approval—a benefit potentially worth billions of dollars to the patent
owner.?> FDA maintains that it cannot correct Orange Book patent listings and

248 Id at 87.

249 Id at 53.

250 1d. at 54 (“[TThe number of citations drops more quickly after restorative overrides—
which repudiate the prior judicial decision as contrary to congressional intent . . . than after
overrides that are intended to update or clarify a law.” (citation omitted)).

251 Id. at 54, 59 (pinpointing information failures such as “multiyear lag[s]” between when
cases are identified as superseded by statute and when court “issues a decision that makes this
connection”).

252 Deborah A. Widiss, How Courts Do—and Don’t—Respond to Statutory Overrides,
JUDICATURE, Spring 2020, at 51, 54 (highlighting how red-flagging on Westlaw only occurs
if Supreme Court “explicitly indicates that the prior decision has been superseded by the
subsequent legislation™).

253 Listing of Patent Information in the Orange Book; Establishment of a Public Docket;
Request for Comments, 85 Fed. Reg. 33,169, 33,170 (June 1, 2020) (discussing 1984 Hatch-
Waxman Act requiring FDA to “make publicly available a list of approved drug products with
monthly supplements” resulting in Orange Book).

254 21 U.S.C. § 355()(2)(A)(vii)(IV).

255 Id. § 355(c)(3)(C). Given that brand name manufacturers may make billions of dollars
each year on patented drugs, this thirty-month extension of their exclusivity period is very
valuable.
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must include whatever manufacturers say—a proposition repeatedly
challenged.?>® Still, this authoritative database determines what generic
companies can and can’t do, a legal function, and also communicates which
patents cover which products, a notice/information function.

And the Orange Book has lots of uncorrected errors that stem from its inter-
institutional nature. Many patents simply don’t cover the drugs they’re appended
to; the FTC is looking into antitrust violations on these grounds and has sent
warning letters to companies regarding over three hundred Orange Book patent
listings.?>7 Other errors concern patent term. 7% of patent term extensions (for
clinical trial and regulatory review delays) are not accurately reflected in the
Orange Book.?’® For patents that received patent term adjustments (for PTO
delays) without also receiving patent term extensions, 15% are not reflected at
all in the Orange Book, and about another 14% are wrong for other reasons.?*°
And remarkably, of the 46% of Orange Book patents that expired early because
the patentee failed to pay the maintenance fee, no early expirations are reflected
in the Orange Book.?®" A major reason errors in the Orange Book go uncorrected
is that the correction is inter-institutional—FDA takes a merely “ministerial”
role in posting information first published by the PTO and then submitted by
manufacturers.?¢!

D. (Over)Reliance on Self-Interest

It is perhaps inevitable that error correction often works best when there is a
party with a stake in the correction.?6? Self-interest drives error finding,
evaluation, and correction: the target of a patent lawsuit will closely consider
whether the patent was erroneously granted; a company whose product was the
subject of an incorrectly placed black box warning will push FDA to review the

256 See infira note 261 and accompanying text (discussing how FDA views itself as taking
ministerial role in posting information).

257 See Press Release, FTC, FTC Expands Patent Listing Challenges, Targeting More Than
300 Junk Listings for Diabetes, Weight Loss, Asthma & COPD Drugs (Apr. 30, 2024), https:
/Iwww ftc.gov/news-events/news/press-releases/2024/04/ftc-expands-patent-listing-challeng
es-targeting-more-300-junk-listings-diabetes-weight-loss-asthma [https:// perma.cc/ 5SCJG-N
LAR].

258 Maya Durvasula, C. Scott Hemphill, Lisa Larrimore Ouellette, Bhaven Sampat & Heidi
L. Williams, The NBER Orange Book Dataset: A User’s Guide, RSCH. POL’Y, Sep. 2023, at
6.

259 14

260 14

261 Caraco Pharm. Lab’ys, Ltd. v. Novo Nordisk A/S, 566 U.S. 399, 406-07 (2012)
(quoting 68 Fed. Reg. 36682-83 (2003)) (explaining FDA takes brand’s use code “as a given”
and “does not independently assess the patent’s scope or otherwise look behind the description
authored by the brand”).

262 See Colin S. Diver, The Optimal Precision of Administrative Rules, 93 YALE L.J. 65,
99 (1983) (“[W]e would expect error-correction to favor interests championed by enforcers
and regulated firms and to undervalue interests of unorganized beneficiaries of government
programs.”).


https://perma.cc
www.ftc.gov/news-events/news/press-releases/2024/04/ftc-expands-patent-listing-challeng
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warning; an individual whose criminal record incorrectly states that a dismissed
case is still pending can pursue a fix; a homeowner who believes they are
incorrectly classified as living in a flood zone will seek to correct the flood map.

Self-interest therefore influences which types of errors get corrected—and
which remain uncorrected. Take the correction of inventorship errors in patents.
When incorrect inventors are listed on a patent, the Patent Act permits patentees
to seek correction of inventorship from either the PTO or the courts.?®> When a
court finds that inventorship is incorrect, it orders a correction, at which point
the patentee can seek a certificate of correction from the PTO, which is appended
to the published patent.?®* Inventorship is an example of courts dictating a
correction to the PTO—the sort of inter-institutional correction that is often
challenging. However, patentees are responsible for communicating the court’s
order to the PTO, and it is in their best interests to do so, as uncorrected incorrect
inventorship is grounds for invalidating a patent.?%> Self-interest is therefore a
useful lever where it is available.

Self-interest, of course, won’t always help—sometimes it leans against
correcting information if the error is in the interests of a party. In other instances,
self-interest simply isn’t enough, because some parties with an interest lack the
ability to get the correction to happen, or only choose to prioritize certain
corrections. In the context of flood maps, FEMA relies on homeowners to
request corrections to map inaccuracies.?®® This creates certain biases. First,
homeowners will presumably only appeal mapping errors that disfavor them
(increase their flood insurance rates), not the reverse. Second, the appeal process
is expensive, so “[lJower-income individuals . . . may be limited to more public
and collective actions to challenge the burden of flood insurance.”?¢’

263 35U.S.C. § 256 (“The court before which such matter is called into question may order
correction of the patent . . . and the Director shall issue a certificate accordingly.”); see, e.g.,
Stark v. Advanced Magnetics, Inc., 119 F.3d 1551, 1554 (Fed. Cir. 1997) (“[S]ection 256
permits the Commissioner [of the PTO] and federal courts to correct erroneous listings of
inventors in an issued patent.”).

264 See, e.g., Blue Gentian, LLC v. Tristar Prods., Inc., 70 F.4th 1351, 1354 (Fed. Cir.
2023) (affirming correction of inventorship under Section 256); U.S. Patent No. 8,291,941
(including certificate of correction naming Gary Ragner as inventor); Egenera, Inc. v. Cisco
Sys., Inc., 972 F.3d 1367, 1378 (Fed. Cir. 2020) (affirming correction of inventorship under
Section 256); U.S. Patent No. 7,231,430 (including certificate of correction adding Schulter
as inventor); Dana-Farber Cancer Inst. v. Ono Pharm. Co., 964 F.3d 1365, 1367 (Fed. Cir.
2020) (affirming correction of inventorship under Section 256); U.S. Patent No. 7,595,048
(including certificate of correction adding Freeman and Wood as inventors).

265 See, e.g., Nox Med. EHF v. Natus Neurology Inc., No. 15-709, 2016 WL 3456973, at
*1-2 (D. Del. 2016) (dismissing invalidity counterclaim because omitted inventorship was
corrected under Section 256).

266 Change Your Flood Zone Designation, FED. EMERGENCY MGMT. AGENCY (Jan. 22,
2026), https://www.fema.gov/flood-maps/change-your-flood-zone [https://perma.cc/SSFU-P
D5Q].

267 Sarah Pralle, Drawing Lines: FEMA and the Politics of Mapping Flood Zones, 152
CLIMATIC CHANGE 227, 232 (2019).
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E. Communication and Intermediaries

Some mistakes are corrected on paper, but the corrections are not well-
communicated, making the information effectively uncorrected.?*® We have
been talking as if the task of “correcting” an information mistake is unitary, but
it requires two different things: not just fixing the mistake in sifu but also making
that information available. The first is not much good without the second, and
sometimes the second doesn’t happen.

The figure below shows usage for cancer drugs where FDA initially approved
the drug’s use to treat a particular condition but later withdrew the approval after
evidence showed that the approval was erroneous. The drugs remained on the
market because they were also approved to treat other conditions.?®® If the
information error was effectively corrected, we might expect drug usage to
decrease after FDA withdrew approval for the erroneously included indication,
because doctors wouldn’t prescribe the drug to treat that condition. However, as
shown in Figure 1, most drugs show no decrease in usage after an indication is
withdrawn. This is consistent with (though doesn’t prove) the corrected
information not being effectively disseminated.

268 See supra note 163-166 (highlighting how various entities, including SEC and EPA,
struggle with addressing errors and correction communication).

269 For more information on the approved uses of a drug, see Drugs@FDA: FDA Approved
Drugs, FDA, https://www.accessdata.fda.gov/scripts/cder/daf (last visited May 31, 2026).


https://www.accessdata.fda.gov/scripts/cder/daf
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Figure 1. Cancer Drug Usage (Medicare) Before and After Indication
Withdrawal.?70
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Notes: includes cancer accelerated approvals with at least one year between
indication approval and withdrawal, where at least one indication remained
approved, and where the withdrawal occurred after 2012 and before 2022. Data
on indication approvals and withdrawals are from FDA’s Cancer Accelerated
Approvals indication withdrawals database; data on dosage units dispensed are
from the Centers for Medicare and Medicaid Services’ Part D Spending by Drug
database.?’!

FDA does communicate these changes: When FDA withdraws approval for a
drug’s indication or has other important updates, it sends “Dear Health Care
Provider” letters en masse to alert providers about the new information.?’”> But

270 This figure is subject to several limitations. First, we are unable to ascertain the change
in doses used after indication approval for most of the drugs. Second, indication withdrawals
can occur after publicization of negative clinical trials on the drug, which may cause doctors
to stop prescribing the drug even before withdrawal by FDA, which would mute the effect of
withdrawal. Third, we do not account for the possibility that drug use would have increased
faster but for the indication withdrawal.

271 See Withdrawn: Cancer Accelerated Approvals, FDA (Dec. 2, 2024), https://www.fda.
gov/drugs/resources-information-approved-drugs/withdrawn-cancer-accelerated-approvals
(listing accelerated approvals for cancer indications that were once, but are no longer, FDA-
approved); Medicare Part D Spending by Drug, CTRS. FOR MEDICARE & MEDICADE SERVS.,
https://data.cms.gov/summary-statistics-on-use-and-payments/medicare-medicaid-spending-
by-drug/ medicare- part-d -spending -by -drug/ data [https:// perma.cc/ NH3Y- NVQZ] (last
visited May 31, 2026) (providing information on spending for drugs prescribed by physicians
and other healthcare providers to Medicare Part D beneficiaries).

272 See generally OFF. OF MED. PoL’Y, FDA, DEAR HEALTH CARE PROVIDER LETTERS:
IMPROVING COMMUNICATION OF IMPORTANT SAFETY INFORMATION (2014), https://www.fda.g


https://www.fda.g
https://perma.cc
https://data.cms.gov/summary-statistics-on-use-and-payments/medicare-medicaid-spending
https://www.fda
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communication doesn’t always work, sometimes for reasons of disbelief or
distrust.?’? Patients who are already taking a drug for an indication that is
withdrawn may strongly believe that the drug works in their particular case, and
thus decide to keep taking it.?’# Trust matters too. The CDC changed its COVID-
19-related guidelines many times during the course of the pandemic, and the
changes were communicated widely—some chose to follow them and others did
not, the latter often because of decreased trust in the institution.?”3

One obstacle to communicating corrections is the presence of information
intermediaries that may not update their own information after a correction. For
instance, the NCCN lists recommended drugs for various cancer indications.?7¢
The NCCN performs its own assessment of information on drugs from many
sources and distills it into recommendations.?”” Half of the drugs whose post-
approval trials failed to demonstrate improvement remained in the NCCN’s
guidelines as recommended treatments at the second-highest recommendation
level.?’® One drug maintained the highest recommendation level despite failure
of the postapproval trial.>’® And the guidelines continued to recommend the one
drug studied whose indication was formally revoked by FDA over the

ov/ media/ 79793/ download (providing guidance on manufacturer or FDA letters alerting
physicians to important new drug information).

273 See Lisa Larrimore Ouellette, W. Nicholson Price II, Rachel Sachs & Jacob S.
Sherkow, How Can Health Regulators Maintain Public Trust When Facing Scientific
Uncertainty?, WRITTEN DESCRIPTION (June 24, 2020), https://writtendescription.blogspot.co
m/ 2020/ 06/ how- can- health- regulators- maintain.html [https:// perma.cc/ 3E56- 86EB]
(explaining challenges in maintaining public trust).

274 See, e.g., Michelle S. Rockwell et al., Demographic Variation in US Outpatient
Hydroxychloroquine and Ivermectin Use During the COVID-19 Pandemic, 44 HEALTH AFFS.
246, 246 (2025) (“Although hydroxychloroquine and ivermectin were considered potentially
effective COVID-19 therapies early in the pandemic, use of these medications continued
despite robust evidence of ineffectiveness, recommendations against their use, and reports of
adverse effects.”).

275 See id. at 247 (“The influence of public figures, misinformation, and distrust of the
health care system and government have also been associated with increased use of non-
evidence-based medications during the pandemic.”).

276 See. NCCN Drugs & Biologics Compendium, NAT’L COMPREHENSIVE CANCER
NETWORK, https://www.ncen.org/compendia-templates/compendia/drugs-and-biologics-com
pendia [https://perma.cc/6NFV-96SM] (last visited May 31, 2026) (“NCCN Drugs &
Biologics Compendium . .. contains authoritative, scientifically derived information
designed to support decision-making about the appropriate use of drugs and biologics in
patients with cancer.”).

277 Gyawali et al., supra note 7, at 2.

278 See id. at 7 (“In some cases, as with bevacizumab in metastatic breast cancer, the
guidelines continue to provide a high level of endorsement even after the FDA revoked the
approved indication. This means that patients and clinicians will likely continue using the
drugs despite no evidence of benefit.”).

279 Id. at 2, 5-6.


https://perma.cc/6NFV-96SM
https://www.nccn.org/compendia-templates/compendia/drugs-and-biologics-com
https://perma.cc
https://writtendescription.blogspot.co
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company’s objection a decade earlier.?®" The accelerated approval information
mistakes had repercussions for years after they were made, and sometimes long
after FDA corrected the interconnected outcome mistake.?8!

Private intermediaries also propagate errors in criminal records. Private
companies bulk-purchase government records and use them to sell background
or credit check services.282 These private intermediaries either create errors
themselves (for which they cannot necessarily be sued),?®? or they fail to update
their databases to correct errors or updates that have been implemented at the
government level.?8* Governments have attempted to solve this problem by
requiring or incentivizing private databases to update information, but the
solutions have not worked well. For instance, Pennsylvania courts produce
periodic updates of expunged records for download by private databases.?$’
When private parties initially download Pennsylvania court data, they
contractually agree to download these updates to correct their databases, but in
practice, many of the private parties simply do not do s0.28¢ North Carolina
similarly required users of its bulk criminal law information database to
download periodic updates—but so many users failed to download the required
updates that the state ceased distributing its database en masse to private
background check companies.?8’

280 The revoked indication was bevacizumab (Avastin) for breast cancer. See id. at 4, tbl. 2
(noting failure of bevacizumab in confirmatory trials and NCCN guideline status in 2021);
see also Janice H. Tanne, FDA Cancels Approval for Bevacizumab in Advanced Breast
Cancer, BRIT. MED. J., Nov. 25, 2011, at 1, 1 (noting FDA revocation of approval in 2011).

281 Indeed, the promulgated information mistake (listing of a recommendation by NCCN)
led to a totally different outcome problem, because Medicare’s obligations to cover particular
drugs is tied to NCCN recommendations. Gyawali et al., supra note 7, at 7.

282 NAT’L CONSUMER L. CTR., BROKEN RECORDS REDUX 3, 9 (2019), https://www.nclc.org/
wp-content/uploads/2022/09/report-broken-records-redux.pdf [https://perma.cc/E768-J42B]
(“The data included in reports often is purchased in bulk through intermediaries or obtained
from websites via web scraping technology.”).

283 See TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2203, 2209-10 (2021) (“The mere
presence of an inaccuracy in an internal credit file, if it is not disclosed to a third party, causes
no concrete harm.”).

284 NAT’L CONSUMER L. CTR., supra note 282, at 19-20 (“Background screeners commonly
report expunged or sealed records.”).

285 Id. at 23 (describing Administrative Office of Pennsylvania Courts’ practice of
“frequently produc[ing] lists of expunged cases to be removed from private databases”).

286 Jd (“When entities (subscribers) enter into contracts to purchase bulk data from the
[Administrative Office of Pennsylvania Courts], they agree to .. .remove expunged cases
from their databases.”); see Motion for Final Approval of Class Action Settlement at 3,
Giddiens v. First Advantage LNS Screening Sols, Inc., No. 2:12-CV-02624 (E.D. Pa. May
14, 2012) (alleging it was only after plaintiff filed lawsuit alleging consumer reporting agency
wrongfully reported expunged record in his background check report that defendant reporting
agency “eliminated any . . . expungement records from its database and reports™).

287 Liedtke, supra note 180 (“State officials [in North Carolina] say some companies paid
$5,105 for the database but refused to pay a mandatory $370 monthly fee for daily updates to


https://perma.cc/E768-J42B
https://2019),https://www.nclc.org
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An intermediary may not incorporate corrected information for many reasons:
ignorance, expense, technological limitations, lack of audience interest, or
political disagreement with the update—the last being a particular concern in the
context of misinformation.

F.  Uncorrectable Information

Sometimes, the presence of information—even if mistaken—creates a reality
on the ground that renders the information effectively uncorrectable. For
example, in the drug context, correcting erroneous information about a drug can
become quite difficult once the drug has been approved for use. The gold
standard for evaluating whether a drug works is to run a randomized controlled
clinical trial, where patients are randomized to get a drug or to get an inactive
placebo.?8® After trials sufficiently demonstrate that the drug works to treat the
disease safely and effectively, FDA may approve it.# But as described above,
a large number of drugs are now approved based on faster approval pipelines
that don’t demonstrate conclusively that the drug works, but instead show some
intermediate step, and approval is packaged with requirements that the sponsor
show later that yes, the drug does really work.??® But what then? The sponsor
has very few incentives to conduct those trials, because the drug is already
approved—trials run the risk of negative results signaling the drug does not
work. Even when the sponsor wants to run the trial, it is hard to recruit
patients.?’! Patients are not particularly interested in a coin-flip between getting
the drug or a placebo in a trial when they can just be prescribed the drug for sure
(in fact, some argue placebo-controlled trials for diseases with existing
treatments are unethical).?92 Even if evidence arises (from trials or elsewhere)

the files—or they would pay the fee but fail to run the update. The updates provided critical
fixes, such as correcting misspelled names or deleting expunged cases.”).

288 Laura E. Bothwell, Jeremy A. Greene, Scott H. Podolsky & David S. Jones, Assessing
the Gold Standard—Lessons from the History of RCTs, 374 NEJM 2175, 2175 (2016).

289 See id.

290 See discussion supra notes 155-60 and accompanying text (discussing FDA’s
accelerated approval process relies on post-approval trials, some of which do not support the
approved use).

21 See Noah Goodson et al., Opportunities and Counterintuitive Challenges for
Decentralized Clinical Trials to Broaden Participant Inclusion, NPJ DIGIT. MED., May 5,
2022, at 1, 1 (“Up to 20% of clinical trials are either terminated early for failing to meet
recruitment targets or are completed while failing to meet the original target.” (footnote
omitted)).

292 See, e.g., Kenneth J. Rothman & Karin B. Michels, The Continuing Unethical Use of
Placebo Controls, 331 NEIM 394, 397 (1994) (arguing placebo-controlled trials are unethical
because “patients ought not . . . face unnecessary pain or disease on account of a medical
experiment”). But see Robert Temple & Susan S. Ellenberg, Placebo-Controlled Trials and
Active-Control Trials in the Evaluation of New Treatments, 133 ANNALS INTERNAL MED. 455,
455-56 (2000) (“[P]lacebo-controlled trials may be ethically conducted even when effective
therapy exists, as long as patients will not be harmed by participation and are fully informed
about their alternatives.”).
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that the drug doesn’t work, withdrawing approval is often fiercely opposed by
patients already taking the drug.?®> And so the initial information—*“this drug
works safely”—becomes very difficult to correct once the approval decision is
made.

Even where there are no barriers to researching the veracity of existing
information or publishing a correction, errors can be psychologically
uncorrectable because mental anchoring biases make changes difficult to
implement.?* In the criminal law context, the mere existence of an arrest may
cause distrust even if the charge was later dismissed. Finally, information can be
politically uncorrectable. Flood maps, once put in place, do not always get
updated, in part because groups satisfied with the facts currently on the map
oppose and bog down the update.293

III. CORRECTING INFORMATION MISTAKES

Given that information mistakes matter and they often go uncorrected, how
should they be better corrected? Correcting information mistakes requires at
least three distinct steps: finding a putative mistake; evaluating whether or not
the claimed mistake is, indeed, a mistake; and correcting the mistake that is
acknowledged to be wrong (which itself has two subtasks: fixing the mistake in
situ and communicating it). There are questions arising about who should
identify a putative mistake. Should it be the actor that made the mistake in the
first place, with their combination of expertise and blinders? Whoever is most
impacted? Some sort of Coasean “cheapest error identifier”? So too are there
questions about how mistakes should be evaluated. Should it be by experts or
formal adjudication? Under what evidentiary threshold? But we focus in this
Article on the challenge of correcting already-identified, clear mistakes, because
we see that as relatively straightforward conceptually, a step necessary for the
others to matter, and a step already feasible to take in many instances.

Because the context, cause, and effect of information mistakes vary, the best
solution will also vary. Our emphasis is on creating a culture of correction—to
increase awareness of information mistakes and mechanisms for their
correction. We suggest two general paths: First, make mistakes “noisier”—that
is, when mistakes create harm, configure institutions so that the harm is felt by
parties capable of correcting it. This creates incentives for those institutions to
take serious mistakes seriously. Second, leverage technology. Because

293 Patients oppose “correction” of what they do not perceive as a mistaken approval. See,
e.g., Vitry et al., supra note 197, at 6 (discussing negative reactions to FDA’s decision to
withdraw approval for bevacizumab as breast-cancer treatment).

294 See, e.g., Ward Edwards, Conservatism in Human Information Processing, in FORMAL
REPRESENTATION OF HUMAN JUDGMENT (1968), as reprinted in JUDGMENT UNDER
UNCERTAINTY: HEURISTICS AND BIASES 359, 359 (Daniel Kahneman, Paul Slovic & Amos
Tversky eds., 2013) (“[Humans] perceive each datum accurately and are well aware of its
individual diagnostic meaning, but are unable to combine its diagnostic meaning well with
the diagnostic meaning of other data when revising their opinions.”).

295 See Oakford et al., supra note 47.
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information mistakes have been largely overlooked by legal scholars and
policymakers, there is a great deal of low-hanging fruit that can be corrected
through relatively simple technological means. Putting these technological
systems into place will create correction infrastructure that defaults to fixing
errors.

These solutions are not necessarily simple to implement, but they are at least
straightforward goals. We acknowledge that our solutions are not complete, and
that some aspects of error correction involve the more amorphous arenas of
political will, enhanced trust and cooperation, better communication, and
fighting misinformation. We also acknowledge the difficulties and
disadvantages of error correction and, after discussing solutions, we turn to
challenges that arise in correcting information, including those that weigh
against information correction or in favor of minimal corrections.

A. Make Mistakes Noisier

In our current system, the harm from information errors often falls on an
individual who must then leap through ridiculous—or even insurmountable—
hurdles. When Morgan Gleason tried to correct a health record that erroneously
stated that she had given birth twice (she had never even been pregnant), “instead
of fixing it, the assistant on the other end of the line insisted that Gleason was
wrong.”?°¢ When an arrest warrant was erroneously issued for Kendra Dawn
Speed of South Carolina instead of Kendra Michelle Speed of California, Kendra
Dawn immediately called the court to get the issue corrected—officials refused
to check by phone, and she had to pay for a next-day flight across the country to
fix the mistake in person.??’” There was no remedy for Kendra Dawn—
prosecutorial immunity precludes suit.?%%

Individuals harmed by errors can’t always fix them; institutional actors who
cause errors often have no incentive to prevent them. To create a culture in which
legal institutions prioritize information integrity, we advocate for making errors
noisier—more noticeable, more consequential—by placing the burden of the
error on the mistake-maker. This will operate in different ways in different
contexts, but we illustrate it across several areas of law here.

One straightforward example—albeit one that has major political
challenges—comes from FDA’s accelerated approvals, where drug companies

2% Christina Farr, This Patient’s Medical Record Said She’d Given Birth Twice—In Fact,
She’d Never Been Pregnant, CNBC (Dec. 9, 2018, at 20:25 ET), https://www.cnbc.com/2018/
12/09/medical-record-errors-common-hard-to-fix.html [https://perma.cc/9WTW-3ULU].

297 Logan & Ferguson, supra note 122, at 589; Brett Kelman, Falsely Branded a Prostitute,
Woman Had to Fix It Herself, USA TODAY (Nov. 16,2015, at 17:12 ET), https://www.usatoda
y.conm/ story/ news/ nation-now/ 2015/ 11/ 16/ prostitution- charge- clerical- error/ 75889020
[https:// perma.cc/ 39SN -YXIJR] (explaining mistake originated in California “law
enforcement . . . confus[ing] Speed with another woman with a similar name”).

298 Logan & Ferguson, supra note 122, at 589.
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often fail to do required studies to check or correct information.??® As a better
alternative, drugs could be approved for a set number of years pending a
confirmatory study, without which approval would expire. While industry and
patient groups would surely vociferously oppose such a measure, it is a
conceptually uncomplicated policy, leveraging self-interest by placing the
consequence of failing to correct mistakes on the most interested parties. And,
in fact, such an approach has been implemented elsewhere; in 2004, the
European Medicines Agency implemented the Conditional Marketing
Authorisation program, where certain drugs with limited evidence of efficacy
are approved only for a renewable one-year period, coupled with requirements
to gather more evidence to confirm the medicine’s efficacy.3%0

Or consider the Orange Book, whose listing of drug patents is riddled with
errors of inclusion and incorrect expiration dates.°! FDA maintains that it has
no power to edit the Orange Book, and that it must rely on drug sponsors to make
changes.3%2 At present, sponsors derive value from having inappropriate or
expired patents listed, so they don’t correct those mistakes (which are pretty easy
to identify).33 Now that the FTC is sending warning letters stating that listing
inappropriate patents constitutes anticompetitive conduct, sponsors may have an
incentive to finally correct those mistakes.3?* Other mechanisms could also help;
if a patent is listed in the Orange Book for more than two months after its
expiration date, perhaps the thirty-month stay should be unavailable for
litigation involving any sponsor patents covering that drug. We might think of
this as something like “punitive estoppel.” Burdens can be shifted to require
private parties to serve a role in managing information; the incentive problem
can be ameliorated by placing the incentive on those private parties to correct
information mistakes, with the expectation that they can then hound institutions
to get the corrections done.

299 See supra notes 181-84 and accompanying text (discussing failure of pharmaceutical
companies to conduct postapproval trials).

300 Conditional Marketing Authorisation, EUR. MEDS. AGENCY, https://www.ema.europa.
eu/en/human-regulatory-overview/marketing-authorisation/conditional-marketing-authorisat
ion [https://perma.cc/HSVD-VDN9] (last visited May 31, 2026). To be fair, the scheme
doesn’t seem to be working very well; in the first ten years of the program, the agency never
revoked or suspended a conditional approval. See EUR. MEDS. AGENCY, CONDITIONAL
MARKETING AUTHORISATION: REPORT ON TEN YEARS OF EXPERIENCE AT THE EUROPEAN
MEDICINES AGENCY 2 (2017), https://www.ema.europa.eu/en/documents/report/conditional-
marketing-authorisation-report-ten-years-experience-european-medicines-agency en.pdf
[https://perma.cc/H934-BJT7].

301 See supra notes 253-61 and accompanying text (discussing common errors in Orange
Book and reasons why these errors go uncorrected).

302 Caraco Pharm. Lab’ys, Ltd. v. Novo Nordisk A/S, 566 U.S. 399, 407 (2012).

303 See supra notes 262-67 and accompanying text (arguing self-interest shapes which
information errors get corrected).

304 Press Release, FTC, supra note 257 (describing FTC’s measures to eliminate “junk
patent listings” from Orange Book).
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In the context of broadband maps, ISPs who consistently overstate service
levels could be penalized.?%> The FCC does have the power to impose such
sanctions, but does not do so at a level sufficient to deter bad information or
incentivize corrections.’¢ Alternatively, ISPs could be required to pay the fees
of individuals who successfully used the challenge process to contest the data
submitted by the ISP, thereby encouraging challenges as well as more accurate
submissions in the first place.

Another way to make mistakes noisier is for policymakers to consider a
variant of qui fam actions, which permit private individuals to sue on behalf of
the government against those who have defrauded it.397 The private party can
receive monetary rewards for bringing the suit.’*® An information-directed
variant would create a penalty for major information errors and standing for
private parties who find the errors to bring suit for a portion of the damages.3%

B. Leverage Technology

Historically, finding and fixing mistakes has been technologically difficult,
particularly when the fix required changing a physical piece of paper.3!?
Technological advances make some information corrections easier. Technology
can also be used to create infrastructure that defaults to corrections or that places
the harm of uncorrected information on the party most able to correct it. Again,
the specifics will vary. Our discussion below both provides some specific
examples and illustrates the general principle that technological systems can
provide relatively politically tractable ways of changing information norms and
culture to better account for information integrity.

Take, for instance, an appellate court overturning a lower court decision.
Appellate courts could electronically notify lower courts when a case is
explicitly addressed (e.g., overruled, vacated, or affirmed) at the appellate level,
at which point the lower court could provide a link to the appellate case in the
published case. This system could be automated so that appellate clerks would
click through an online menu that would generate a link on the lower court’s

305 See supra notes 60-78 and accompanying text (discussing FCC’s error-ridden
broadband internet maps).

306 See, e.g., Barrier Commc’ns Corp., 35 FCC Red. 10186, 10206-07 (2020) (notice of
liability) (Rosenworcel, Comm’r, approving in part and dissenting in part).

307 See False Claims Act, 31 U.S.C. §§ 3729(a), 3730(b)(1).

308 The False Claims Act, U.S. DOJ (Jan. 15, 2025), https://www.justice.gov/civil/false-
claims-act [https://perma.cc/PSYL-VNHX] (“Private citizens who successfully bring qui tam
actions may receive a portion of the government’s recovery.”).

309 Tt can be difficult for plaintiffs to show “concrete injury” (required for standing) from
information harms. See, e.g., TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2209-13 (2021)
(holding most plaintiffs, who had sued credit reporting company for inaccurate credit files,
did not have standing because they failed to demonstrate concrete harm); Spokeo, Inc. v.
Robins, 578 U.S. 330, 333-34 (2016).

310 See, e.g., Lageson, supra note 112, at 1787 (noting, for better or worse, it was harder
to access criminal records when kept on paper).
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website and the Public Access to Court Electronic Records (“PACER”) system.
To be sure, this would not fix all types of informational errors—the role of
precedent is complex, and there are many edge cases where an appellate court
criticizes but does not overrule a lower court opinion—but it would address the
most glaring informational errors. Further, it has the virtue of being achievable.
Although linking appellate and lower court opinions would require some
coordination between courts at different levels, it is both technologically and
politically feasible—some state courts already do it,3!! although federal courts
do not.3'2 This change would require appellate courts not only to make the
substantive fix to the lower court’s error but also to make the informational fix.
Or consider court actions invalidating patents. Although patent owners are
required to communicate information about court decisions to the PTO, they do
not always do so.3!3 Artificial intelligence (“AI”) could ease the task: The PTO
could use Al to search for patent numbers that appear in court decisions and link
the decision to the patent. This is administratively feasible, as the PTO has
existing mechanisms to note amended or cancelled claims when that correction
occurs through internal processes.?'* If the Al reports an error, the PTO could
place the burden for correction on the patent owner, flipping the current
requirement in 35 U.S.C. §290 and engaging patentees’ self-interest in
corrections.’’> Here, as with the appellate-to-lower-court example above,
technology would also help increase inter-institutional communication.
Technological advances can also help correct scientific information in
patents. For example, on the rare occasions where patent applicants correct
errors in the specification during examination,!¢ the correction appears in the

311 For instance, New York state courts have outcomes on appeal appended in bold at the
end of lower court decisions. See, e.g., People v. Pearson, 75 A.D.3d 438, 439 (N.Y. App.
Div. 2010), https://www.nycourts.gov/reporter/3dseries/2010/2010_05978.htm (ending with
“Recalled and vacated, see 78 AD3d 445,” with hyperlink to appellate case).

312 Federal court opinions are publicly available at https://www.govinfo.gov/app/coll
ection/uscourts. However, the opinions do not link to appellate decisions that consider the
case. See, e.g., Markham Concepts, Inc. v. Hasbro, Inc., C.A. No. 15-419, 2021 WL 5161772
(D.R.I. Nov. 5, 2021), https://www.govinfo.gov/content/pkg/USCOURTS-rid-1_15-cv-0041
9/pdf/USCOURTS-rid-1_15-cv-00419-4.pdf [https://perma.cc/VP4A-UXJT] (containing no
indication case about copyrightability of “Game Life” was appealed), aff’d, 71 F.4th 74 (1st
Cir. 2023), https://www.govinfo.gov/content/pkg/lUSCOURTS-cal-19-01927/pdf/USCOUR
TS-cal-19-01927-1.pdf [https://perma.cc/4TSN-S7R8].

313 See supra notes 172-77 and accompanying text (documenting authors’ survey of court
decisions that patent owners failed to fully report to PTO).

314 35 U.S.C. § 251 (authorizing reissuance of any patent that “is, through error, deemed
wholly or partly inoperative or invalid”).

315 See 35 U.S.C. § 290 (“Within one month after the decision is rendered or a judgment
issued the clerk of the court shall give notice thereof to the Director. The Director shall, on
receipt of such notices, enter the same in the file of such patent.”).

316 See, e.g., In re Hay, 534 F.2d 917, 919 (C.C.P.A. 1976) (“§ 251 ... limit[s] . . . the
correction of errors [patent applicants can make during examination], even where those errors
were made in good faith . . . .”).


https://perma.cc/4T5N-S7R8
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https://perma.cc/VP4A-UXJT
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granted patent document.?!” But patent applications are also published and
publicly available.3!® For instance, after an institutional investigation, the Blood
Center of Wisconsin realized that its patent application contained incorrect
figures.’!° The Center’s attorneys disclosed the problem to the patent examiner
and amended both the claims and specification of their patent.>?° When the
patent was granted, it no longer contained the incorrect figures—correcting the
informational problem.3?! But the patent application remains publicly available,
contains the incorrect figures, and nowhere indicates that the figures were
removed because they were incorrect.3?? Given that the PTO is capable of
digitally amending published patent documents, it would be easy to do this for
both the application and granted patent—with the caveat that the changes should
not simply replace the error but should make clear both the original and altered
versions.

In the criminal law context, many errors arise when different levels of
government do not effectively communicate.?? This is, at least in theory, fixable
with technology—a state court’s record system could be automatically linked to
federal records, rather than relying on the state to submit records, which states
often either fail to do or do in formats that cannot easily be integrated with
federal records (some states still submit paper records).32*

Technology is also a lever for government to communicate with private
parties about corrections. A digital system for appellate courts to indicate
overruled opinions could also send out a notice to subscribers that could be used
to automatically update databases hosted by private information intermediaries.
Another more heavy-handed option is to allow private databases access to bulk
data downloads from government websites only if they agree to also update
periodically with corrections.??* This sort of approach—where an intermediary
is required to alter information—has parallels in rules about the right to be

317 Compare U.S. Patent No. 7,314,866 fig. 1 (issued Jan. 1, 2008) (omitting incorrect
figures identified during examination), with U.S. Patent Application No. 2003/0216323 fig. 1
(published Nov. 20, 2003) (containing incorrect figures identified during examination without
noting final granted patent omits figures).

318 35 U.S.C. § 122 (specifying patent applications be published eighteen months after
filing).

319 Retractions, 9 NAT. CELL BIoL. 480, 480 (2007) (“We are retracting these papers
because they contain a significant number of digital image manipulations in the published
figures.”).

320 Request for Continued Examination, U.S. Patent Application No. 10/375,980 (May 10,
2007) (seeking to replace manipulated patent figures with correct drawings).

321 <866 Patent, supra note 317.

322 <323 Patent Application, supra note 317.

323 See supra notes 113-33 and accompanying text (discussing errors in criminal history
records, including in federal aggregations of information collected by states).

324 E g., Lageson, supra note 112, at 1777 (noting Virginia and West Virginia “still use
paper-based methods to report case dispositions to the FBI repository™).

325 This can be difficult to apply in practice. See supra notes 282-87 and accompanying
text (discussing failure of some private databases to adequately update records).
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forgotten, where websites must remove information, and mugshot take-down
requests.’20 In the case of error correction, we note that it will often be
inappropriate to remove or “forget” the information entirely and better to show
both the original error and the correction.??’

Technological improvement also makes mapping errors easier to find and
correct. For instance, as high-resolution satellite imagery and remote sensing
technologies provide better topographical data, flood mapping now allows for
more precise measurement of land elevation and the identification of natural and
man-made features that affect flood patterns.>?® Improvements to hydrological
models that simulate water runoff and can incorporate real-time data predict
flood behavior under different scenarios, and better climate models help predict
long-term changes in weather patterns and anticipate future flood risk.3?*
Technological advances can similarly help correct errors in broadband maps, for
instance deploying Internet of Things sensors or mobile apps to gather real-time
data on network performance and broadband usage to provide more accurate
information about the actual speeds and reliability that customers experience.33°

C. Broader Challenges of Error Correction

Not every information error should be fixed; corrections are hard. Here, we
outline disadvantages of error correction that apply broadly across many types
of correction mechanisms. Sometimes, these disadvantages can be mitigated
with awareness and precautions; sometimes, they militate against correcting
errors at all. The best way to address these problems will depend on the context,

326 See Jeffrey Rosen, The Right to Be Forgotten, 64 STAN. L. REV. ONLINE 88, 88 (Feb.
13, 2012) (discussing proposed European data-protection regulation that could expose
platforms to liability for failing to remove some user-posted content); Michael Polatsek,
Extortion Through the Public Record: Has the Internet Made Florida’s Sunshine Law Too
Bright?, 66 FLA. L. REv. 913, 950-53 (2015) (suggesting Florida’s RICO statute, inter alia,
could be used to create cause of action to stop state’s “Mugshot Racket,” where websites
hoard publicly available criminal records and remove them only in exchange for fee).

327 For a discussion on best practices in retraction, see generally Man-pui Sally Chan,
Christopher Jones & Dolores Albarracin, Countering False Beliefs: An Analysis of the
Evidence and Recommendations of Best Practices for the Retraction and Correction of
Scientific Misinformation, in OXFORD HANDBOOK OF THE SCIENCE OF SCIENCE
COMMUNICATION 340 (Kathleen Hall Jamieson, Dan M. Kahan & Dietram A. Scheufele eds.,
2017).

328 See J.F. Rosser, D.G. Leibovici & M.J. Jackson, Rapid Flood Inundation Mapping
Using Social Media, Remote Sensing and Topographic Data, 87 NAT. HAZARDS 103, 104
(2017).

329 See Concetta Di Mauro et al., Assimilation of Probabilistic Flood Maps from SAR Data
into a Coupled Hydrologic-Hydraulic Forecasting Model: A Proof of Concept, 25
HYDROLOGY & EARTH Sys. Scis. 4081, 4081 (2021).

330 See David Major, Ross Teixeira & Jonathan Mayer, No WAN’s Land: Mapping U.S.
Broadband Coverage with Millions of Address Queries to ISPs, 2020 PrROCS. ASS’N
COMPUTING MACHINERY INTERNET MEASUREMENT CONE. 393, 393.
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so we do not suggest solutions here; rather, we note that these are challenges that
any error-correction mechanism must bear in mind.

Capturing Corrections for Political Purposes: Error correction can appear to
be neutral—it appeals to the notion that there is an ascertainable ground truth,
and deviations from that ground truth can be fixed. Reality is, of course, more
complicated. Efforts to increase data quality can mask attempts to undermine
agency function by burdening those institutions.?3! Correction requirements can
have the inadvertent effect of reducing information dissemination and impeding
agency rulemaking.?3? Opponents of error detection at the EPA argue that such
measures are thinly veiled attempts to discredit science and the agency, and
opportunities to bog down and ultimately prevent rulemaking efforts.333

Unwarranted Trust and Distrust: 1t’s tricky to know whether better error
correction will increase or decrease trust in the legal system, and what the
resulting impacts will be. Because errors are common and error correction
expensive, any system for correcting errors may leave incorrect information
uncorrected.’** If error correction increases trust in legal information, it may
correspondingly increase trust in erroneous legal information if readers assume
such information would be corrected if it were wrong.33> Alternatively, error
correction may decrease overall trust in legal institutions. Audiences for legal
information may view corrections—and the presence of the errors prompting
them—as evidence that the institution is not trustworthy.33¢ This may contribute

31 See David E. Pozen, Transparency’s Ideological Drift, 128 YALE L.J. 100, 143 (2018)
[hereinafter Pozen, Drift] (claiming Data Access Act and Data Quality Act were “justified in
the language of transparency, data integrity, and evidence-based policy making [but] may turn
out to be an industry ‘weapon’ for ‘delaying or derailing agency action’ (quoting Alexander
Nathan Hecht, Administrative Process in the Information Age: The Transformation of Agency
Action Under the Data Quality Act, 31 J. LEGIS. 233, 234 (2005))); Michelle V. Lacko, The
Data Quality Act: Prologue to a Farce or a Tragedy, 53 EMORY L.J. 305, 309-10 (2004)
(arguing Data Quality Act, which on its face about improving information quality, was
actually politically motivated attempt to burden agencies).

332 E g., Stephen M. Johnson, Junking the “Junk Science” Law: Reforming the Information
Quality Act, 58 ADMIN. L. REv. 37, 61-76 (2006) (listing ill-effects of Information Quality
Act, including reduction in information disclosure, more stilted rulemaking, and less public
participation in and transparency about rulemaking).

333 See, e.g., Albert C. Lin, President Trump’s War on Regulatory Science, 43 HARV.
ENv’T L. REV. 247, 298-301 (2019) (criticizing Trump Administration measures to increase
review of science used by EPA); Wendy E. Wagner, The “Bad Science” Fiction: Reclaiming
the Debate over the Role of Science in Public Health and Environmental Regulation, 66 LAW
& CONTEMP. PROBS. 63, 71-79 (2003) (criticizing “good science” reforms).

334 See, e.g., infra notes 341-42 and accompanying text (discussing burdens of correction).

335 For a broader discussion of the effects of unwarranted trust in legal information, see
Freilich, Platforms, supra note 34, at 1573.

336 There is some evidence that an increase in retractions has diminished trust in scientific
institutions. E.g., Farid Anvari & Daniél Lakens, The Replicability Crisis and Public Trust in
Psychological Science, 3 COMPR. RESULTS SOC. PSYCH. 266, 267 (2018) (exploring “crisis of
confidence” in psychology); Joshua Freitag et al., The Corrections Dilemma: Media
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to the broader decrease in trust in public institutions.?3” And even if audiences
retain their overall trust in the institution, error correction can lead to
unwarranted distrust in the document being corrected. If a document has some
acknowledged errors but is otherwise correct, readers may view the entire
document as incorrect.33%

Misinformation: Error correction can also increase misinformation if
mechanisms are used inappropriately. The Congressional Record, for example,
allows members of Congress to review and revise its transcripts of congressional
debates.?3® While originally intended to fix errors, members of Congress have
used their correction privilege to make “wholesale addition to or deletion from
[their] speech[es]. [They] may omit the speech in its entirety or even substitute
a new text,”340

Institutional Burdens: Correcting errors is burdensome. Depending on the
nature and volume of the errors, it may be expensive, require additional
bureaucracy, be time-consuming, and distract institutions from more urgent
priorities.?*! It is easy to envision agencies getting mired in correcting minor
errors with little impact. Excessive requirements for error correction may
impede agencies’ ability to disseminate information and effectively regulate.3*?
Of course, not correcting errors can also be costly, as we show in PartI.
Institutional burdens are therefore not a reason to avoid correcting informational
errors but a reason to calibrate correction mechanisms according to the relative
burdens of errors and corrections.

Expertise and Inter-Institutional Interactions: Instituting mechanisms to
correct informational errors raises the possibility of inter-institutional
corrections, for instance, that courts will correct agency decisions. This places
judges or juries, who are not subject-matter experts, in the position of correcting
agency experts.>*? Correction schemes must consider whether and when it is

Retractions Increase Belief Accuracy but Decrease Trust, 11 J. EXPERIMENTAL POL. ScI. 90,
97 (2024) (finding media retractions cause decreased trust in source).

37 See Pozen, Drift, supra note 331, at 151-52.

338 See, e.g., Pierre Azoulay, Jeffrey L. Furman, Joshua L. Krieger & Fiona Murray,
Retractions, 97 REV. ECON. & STAT. 1118, 1119 (2015) (finding partial retractions, included
in category authors term “shaky shoulders,” are penalized).

339 See N. David Bleisch, The Congressional Record and the First Amendment: Accuracy
Is the Best Policy, 12 B.C. ENV’T AFFS. L. REV. 341, 342 (1985) (explaining revision privilege
first introduced “to remove grammatical errors, inaccuracies and offensive content”).

340 Zon Robinson, Are Speeches in Congress Reported Accurately?, 28 Q.J. SPEECH 8, 10
(1942) (footnote omitted).

341 E g, Wendy E. Wagner, Importing Daubert to Administrative Agencies Through the
Information Quality Act, 12 J.L. & PoL’y 589, 607-11 (2004) (discussing costs of error
correction in EPA context).

342 See Lacko, supra note 331, at 305 (noting potential for Data Quality Act to “undermine
the ability of scores of agencies to provide the public with information” and “undercut
agencies’ ability to promulgate an array of regulations”).

343 This is a particularly fraught topic at present in light of the Supreme Court’s recent
decision discussing when courts should defer to agencies on the basis of the latter’s subject
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appropriate to move responsibility for determining correctness away from
experts.

When Should Information Be Created?: 1f information is prone to errors,
those errors are harmful, and the information is difficult to correct, should the
information be created in the first place? It is ideal to have high-quality, up-to-
date, accurate information, but that is not always possible, and inaccurate
information harms.3* There is a sliding scale between the ability to correct
information mistakes and whether that information should be generated at the
outset.>* This question is oft-debated in the context of FDA’s drug approvals.34¢
FDA could require bulletproof evidence of a drug’s efficacy and safety, but this
evidence is expensive to acquire and delays patient access to potentially
lifesaving treatment. Or FDA could allow approval with less solid, more
preliminary evidence of efficacy and safety, thereby allowing a potentially
useless or dangerous drug onto the market. There are significant advantages to
the latter option, but it is considerably less feasible if FDA cannot correct its
mistakes.

IV. CORRECTIONS AND THE INFORMATION ECOSYSTEM

Here, we turn to some of the larger implications of information mistakes in
the law, relaxing some earlier assumptions that we adopted for the sake of
conceptual clarity. We explore how information mistakes relate to outcome
mistakes (Section IV.A), changing norms and expectations around the
production, accuracy, and use of information (Sections IV.B, IV.C, and IV.D),
and the role of politics in muddying the process of identifying and correcting
information (Section IV.E).

matter expertise. See Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2266-69 (2024);
Sapna Kumar, Scientific and Technical Expertise after Loper Bright, 74 DUKE L.J. 1749,
1773-77 (2025) (noting Loper Bright forces generalist judges to grapple with scientific and
technical concepts in which they do not have expertise).

344 See supra Part 11 (discussing why information mistakes are not always corrected);
supra Part 1 (discussing harms of uncorrected information mistakes).

345 See supra Section LD (illustrating this sliding scale in context of FDA’s different
approval processes).

346 E g, Gyawali et al., supra note 7, at 1; Bishal Gyawali, Joseph S. Ross & Aaron S.
Kesselheim, Fulfilling the Mandate of the US Food and Drug Administration’s Accelerated
Approval Pathway, 181 JAMA INTERNAL MED. 1275, 1276 (2021) (suggesting accelerated
FDA approval for drugs with limited clinical benefit in post-approval trials can undercut
public and physician trust); Huseyin Naci, Katelyn R. Smalley & Aaron S. Kesselheim,
Characteristics of Preapproval and Postapproval Studies for Drugs Granted Accelerated
Approval by the US Food and Drug Administration, 318 JAMA 626, 635 (2017) (arguing
post-approval confirmation of clinical benefit is essential for drugs granted accelerated
approval); Jordan Paradise, Three Framings of “Faster” at the FDA and the Federal Right to
Try, 11 WAKE FOREST J.L. & PoL’Y 53, 82-83 (2020) (“[T]he FDA’s enduring conflict is the
split mission in its enabling act to both protect the public health and to speed innovations.”).
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A. Information or Outcome Mistakes?

This Article began with an exercise in splitting, dividing information mistakes
from outcome mistakes.3#” That division, though useful for conceptual clarity, is
somewhat artificial. As the examples above have shown, the same mistake is
often both an information mistake and an outcome mistake (we summarize
examples in Table 1). When FDA, for instance, approves a drug based on
incorrect information about safety and effectiveness, that is an information
mistake (the incorrect but authoritative statement that the drug is safe and
effective) and an outcome mistake (the drug is marketed for a use when it
shouldn’t be). To be sure, there are pure information mistakes, including when
agencies engage in soft law governance by sharing information with no linked
legal consequences.’*® And there are pure outcome mistakes, such as when a
court gets the facts and law right but errs in application and decides a case
wrong.3* But much of the time, the two will be linked or blended.

We think this rejoining does little violence to our central argument; both pure
information mistakes and the information aspects of blended mistakes are
frequently uncorrected and underconsidered relative to outcomes. But the
linkage between outcome and information does raise questions. The focus on
outcome errors can hide the accompanying impact of information errors—and
fixing outcome errors may or may not fix an information error arising from the
same mistake. As we become an ever more information-dependent society, the
balance of severity between the outcome and information aspects of a linked
error may shift—information aspects may become the more consequential of the
two. Finally, the rise of information may entirely obviate the distinction between
information and outcome in many cases. As information often effectively
becomes outcome, the impact of information errors will increase accordingly.

347 See supra Part I (distinguishing information mistakes from their downstream impact on
outcome mistakes).

348 A prominent form of which is termed “informational regulation.” See ANTONY OGUS,
REGULATION: LEGAL FORM AND EcoNoMIC THEORY 121-22 (1994); Cass R. Sunstein,
Informational Regulation and Informational Standing: Akins and Beyond, 147 U. PA. L. REV.
613, 619 (1999).

349 Cf. supra notes 94-101 and accompanying text (discussing patent case exemplar where
court fixed outcome mistake but not underlying information mistake).
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Table 1. Information/Outcome Mistake Linkages and Their Corrections.

Correction
Type of Mistake Example of the Result
Status
Incorrect FDA warning retracted;
Pure Information Corrected consumers resume purchasing the
product
FDA warns of contamination Incorrect FDA warning stands;
. Uncorrected .
based on bad testing consumers avoid the product
Drug approval for indication based on
Both Outcome and bad data revoked & information
. Both corrected o
Information shared; doctors stop prescribing the
drug for the second indication
FDA approves a drug for a e
P p L 2 Outcome Drug approval for indication based on
second indication based on . .
o . corrected, bad data revoked, but information on
bad data; in fact, the drug is . . s .
. . information the second indication persists and
dangerous and ineffective for .
Lo uncorrected doctors prescribe off-label
the second indication
Drug remains approved for indication
Outcome g PP
uncorrected based on bad data, but black-box
. . warning added to drug labeling; some
information . . .
doctors notice and are rightly cautious
corrected
of the drug
Drug remains approved for indication
with no change; patients take the drug
Both - . .
(and pay for it) while taking risks and
uncorrected . ..
without receiving the supposed
benefits
Pure Outcome Corrected Error of law corrected on appeal
Court gets the law wrong
(and the wrong party gets Uncorrected Error of law uncorrected
the entitlement)

B. The Increasing Pervasiveness of Information—and Information Mistakes

Information is increasingly everywhere and drives an increasing number of
decisions.?? Datasets, both private and public, are used in a huge number of
contexts, from blazingly fast stock market transactions to small fluctuations in
the estimated value of real estate to automated freedom-to-operate patent

350 Feel free to quibble that information has always been everywhere and has always driven
all decisions, just that it’s been in different forms and at different volumes. We hope the point
we’re making about the prevalence of informational resources is clear, nonetheless.
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analyses to Al-driven medical decisions.?>! Data created, curated, and shared by
government actors, either directly or through information proxies, form an
important part of these information-decisional systems. And so information
mistakes created in the legal system are also everywhere and form parts of many
decisions. Problems that were once real but of limited scope—for instance, a
map was incorrect, but it was referred to once in a decade by one or a few
people—are now amplified. The incorrect map might be the basis for different
insurance products which are updated frequently (but on the basis of an
unchanging map), among other uses.

On the other hand, with the rise of an information ecosystem comes the rise
of new tools and solutions that can help resolve legal information mistakes more
readily. Technology makes it almost trivially easy to link two documents, for
instance. Rather than publishing a paper correction and hoping that the
correction eventually makes its way to every copy of the incorrect original, the
authoritative sources of the original information can have an embedded link to a
correction (or the correction itself) associated at the point of electronic access.3%2

This combination of increasing pervasiveness and newly available tools
demands new attention to the old problem of information mistakes; the stakes
are simply higher than before—but are also susceptible to newly useful
technology solutions.

C. Disinformation and the Correction of Information Mistakes

Finally, we relax the assumption that actors in the information ecosystem are
striving for correct information at all and consider the role of disinformation. In
the last Section, we discussed the politicization of corrections and whether
people trust or believe certain pieces of information. Here we go further,
examining what happens to information correction when actors engage in
disinformation: deliberately creating and disseminating false information. A
quick aside on terminology: Some distinguish between misinformation

31 See, e.g., Insider Transactions Data Sets, SEC. & ExCH. COMM’N (Mar. 31, 2026), https:
/Iwww.sec.gov/data-research/sec-markets-data/insider-transactions-data-sets [https://perma.c
¢/K8D9-HZUH] (providing datasets of public filings made by senior executives, directors,
and shareholders); Marcin Hernes, Piotr Tutak, Michal Nadolny & Aleksandra Mazurek, Rea!/
Estate Valuation Using Machine Learning, 246 PROCEDIA COMPUT. SCI. 4592, 4593 (2024)
(explaining machine learning can synthesize data from various sources to inform real estate
valuation); Laura G. Pedraza-Farifia & Ryan Whalen, A Network Theory of Patentability, 87
U. CHL. L. REV. 63, 64 (2020) (illustrating how data from U.S. patent records can be used to
measure patent’s non-obviousness); Michael R. Maclntyre, Richard G. Cockerill, Omar F.
Mirza & Jacob M. Appel, Ethical Considerations for the Use of Artificial Intelligence in
Medical Decision-Making Capacity Assessments, 328 PSYCHIATRY RSCH. 1, 3 (2023) (noting
Al in medical decision-making collects data from patient mannerisms, patient interview,
electronic health records, and diagnostic tests).

352 See, e.g., Dario Galante, Intraoperative Management of Pulmonary Arterial
Hypertension in Infants and Children, 24 CURR. OP. ANAESTHESIOL. 468, 468 (2011)
(embedding corrected link immediately below article title).


https://perma.c
www.sec.gov/data-research/sec-markets-data/insider-transactions-data-sets
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(accidental) and disinformation (deliberate);>>? others use misinformation to
cover both.3** We’re not picky about terms, but we’re talking here about the
deliberate side.?

Disinformation is not a new problem, but it is changing. New information
technology eases the production and dissemination of disinformation. Al can
create deepfakes realistically mimicking photos, audio, or video, upping the ante
on fabricated evidence.?*® Social media and other publication platforms enable
the spread of false information.357

We don’t have a satisfying answer for the problem of disinformation (and if
we did, this wouldn’t be the paper for it). Combating it is hard, and the First
Amendment places hefty limits on government efforts to limit it, as others have
noted before.3*8

The growing pervasiveness of disinformation, however, lends special urgency
to the task of making sure that information created and shared within the legal
system is accurate. In an information environment where many things are wrong,
and many things are deliberately wrong, information shared by the legal system
should be correct. (It should go without saying that actors in the legal field
should not share or facilitate the sharing of deliberately incorrect information,
but it doesn’t, so we say it here.)**® And thus, we return to the importance of
recognizing and correcting information mistakes to provide a source of
trustworthy information amid a sea of less reliable information.

353 E.g., Ryan Calo, Chris Coward, Emma S. Spiro, Kate Starbird & Jevin D. West, How
Do You Solve a Problem like Misinformation?, 7 SCI. ADVANCES 1, 1 (2021).

354 E g, Emily A. Thorson & Stephan Stohler, Maladies in the Misinformation
Marketplace, 16 FIRST AMEND. L. REV. 442, 443 (2017) (describing Russian propaganda as
misinformation).

355 Of course, misinformation, the sharing of incorrect information accidentally, also
matters deeply for the subject matter of this Article.

356 Bobby Chesney & Danielle Citron, Deep Fakes: A Looming Challenge for Privacy,
Democracy, and National Security, 107 CALIF. L. REv. 1753, 1759-63 (2019).

357 See Esma Aimeur, Sabrine Amri & Gilles Brassard, Fake News, Disinformation and
Misinformation in Social Media: A Review, 13 SOC. NETWORK ANALYSIS & MINING, 1, 1-3
(2023) (noting social media increases speed and scope of spreading fake news).

358 E.g., Murthy v. Missouri, 144 S. Ct. 1972, 1996-97 (2024) (finding lack of standing for
plaintiffs protesting government coordination with social media platforms to limit
misinformation); Calo et al., supra note 353, at 1-2 (describing challenges of decreasing
misinformation); Ben Sperry, Knowledge and Decisions in the Information Age: The Law and
Economic Misinformation on Social Media, 59 GONz.L.REV. 319, 376-80 (2023) (discussing
limited government options in response to misinformation on social media).

359 See Claudia E. Haupt & Wendy E. Parmet, Lethal Lies: Government Speech, Distorted
Science, and the First Amendment, 2022 U. ILL. L. REv. 1809, 1813-22, 1836-41 (recounting
government-provided misinformation during COVID-19 pandemic and arguing it should be
conceptualized as professional malpractice); Freilich, Platforms, supra note 34, at 1537-38
(describing role of government-run platforms in facilitating and legitimizing privately shared
false information).
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D. When Is “Outdated” a Mistake?

The discussions above have occasionally elided the impact of time. To be
sure, it’s there—in the pictures we’ve painted, information is developed and
shared at some point, and at a later point there is a realization that the information
contains a mistake, a fixing of that mistake, and a sharing of the fix. But one
might argue that for information reflecting a changing underlying reality, the
mere fact of time passing, and the newly outdated nature of that information, can
itself constitute a mistake. In the stock market, if you query the price of a stock
and get a price that’s an hour old, you would be rightly quite upset. Similarly, if
you asked the Census Bureau the population of the United States, and it simply
provided the results of the 2020 census without either projecting an update or
noting the date of the information, you might feel misled. Are these mistakes?3%0

Two different patterns make the point a little clearer. Consider a house fairly
near a river at two times, “Then” and “Now.” In one pattern, the maker of a flood
map Then misreads the elevation of the house, thinks it’s 1.0 feet above the river
rather than 10 feet above the river, and marks the house as at high flood risk
when it’s not. That’s a mistake Then, and it continues to matter until the mistake
is noticed and fixed. In a second pattern, the flood mapper correctly concludes
that the house, 10 feet above the river, is not at high risk Then—but at some
subsequent point, a dam is demolished upstream, and the river level rises nine
feet, so that the house is at high risk of flooding Now. The world has changed,
and what accurately reflected the world Then no longer does Now. There wasn’t
a mistake Then; is there a mistake Now?

We think that whether outdated information constitutes a mistake depends on
the gap between Then and Now and the timing of intervening events that change
the underlying reality. In a variation of this story, the intervening event is not a
change in reality, but a better understanding of it, such as a drug approval based
on limited clinical trial data that turns out to be rebutted by more accurate, later
data. The more time that passes, the more likely it is that hosting, or presenting,
or even simply leaving alone, the old information constitutes a mistake Now,
even if there were no mistake Then.

What’s too long? Obviously, there’s no single answer; context matters.
Riverbeds are reasonably stable, so it might be quite a long time before the
failure to update an outdated flood map becomes a mistake.?¢! California
wildfires change very fast, and outdated information on where things are burning

360 We could get into deep epistemological debates—does “mistake” denote some sort of
culpable error, such that there’s no mistake when the world changes underneath an initially
correct interpretation that remains unchanged? But we’re not epistemologists and are using
“mistake” in a broad sense to mean information that needs to be changed, so we eschew that
debate here.

361 On the other hand, the actual flow of water through them changes frequently and
matters for things like livestock and cattle—and the U.S. Geological Survey maintains real-
time data on those flows. See National Water Dashboard, U.S. GEOLOGICAL SURV., https://
dashboard.waterdata.usgs.gov/ app/ nwd/ en/?aoi=default [https://perma.cc/KXB9-QE37]
(last visited May 31, 2026).


https://perma.cc/KXB9-QE37
https://dashboard.waterdata.usgs.gov
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can be deeply problematic for evacuations—accordingly, even days-old wildfire
data presented as timely may constitute a mistake.3¢2

Whatever constitutes a reasonable update time before something becomes a
mistake, that definition may be changing as our information systems get faster.
We often expect information to be updated in real time, or something close to it.
And the private sector provides essentially real-time updates for many things,
whether the underlying reality changes quickly (stock prices, blood pressure),
slowly (home prices), or quickly but utterly predictably (the position of
Jupiter).363

The question, then: Why are many legal databases so far behind the norms of
other spheres of information? That lag may well render them full of effective
mistakes Now. Given the existence of modern information technology and the
possibility of linking systems, mistakes that arise from unreasonably outdated
information should be fairly straightforward to cure. The American Statistics
Association notes that federal statistics data are “prone to become outdated in
content and methods because of the statistical agencies’ inability to invest in
continuous testing and improvement”3%*—in today’s information environment,
that needs to change.

E. Politics and Information Mistakes

Finally, we have discussed information, and what constitutes an information
mistake, as if it were largely apolitical. But politics are deeply entwined with
information.?®> This connection, while ancient, is perhaps newly salient in the
era of “fake news,” “tribal epistemology,”3¢¢ and rampant misinformation with
substantial political implications.’¢” We have focused on the easy cases, where,

362 For real-time wildfire data, see WildFireSA, NAT’L INTERAGENCY WILDFIRE ENTER.
GEOSPATIAL PORTAL, https://egp.wildfire.gov/maps (last visited May 31, 2026). See also
Q&A: Causes, Spread and Solutions for California’s Wildfire Crisis, PENN. ST. (Jan. 16,
2025), https://www.psu.edu/news/research/story/qa-causes-spread-and-solutions-californias-
wildfire-crisis [https:/perma.cc/ SYN2-DYUQ] (“Fires in California have been found to
spread up to 14 times faster under high winds, like the Santa Ana winds, which exacerbate
fire intensity and movement.”).

363 E.g., THE SKY LIVE, Where Is Jupiter?, https://theskylive.com/where-is-jupiter (last
visited May 31, 2026).

364 AM. STAT. ASS’N, supra note 14, at 7.

365 See generally MALKA OLDER, INFOMOCRACY (2016) (elucidating through science
fiction tension between theoretically neutral centralized information resources and their
political implications).

366 See David Roberts, Donald Trump and the Rise of Tribal Epistemology, Vox (May 19,
2017, at 09:58 ET), https://www.vox.com/policy-and-politics/2017/3/22/14762030/donald-
trump-tribal-epistemology [https://perma.cc/E4DS-AY9F].

367 See Jessica Silbey, A Matter of Facts: The Evolution of Copyright’s Fact-Exclusion
and Its Implication for Disinformation and Democracy, 70 J. COPYRIGHT SOC’Y 365, 369
(2024) (“Clarification of misinformation and competition for reliable arbiters of truth are
essential to self-governance, democracy, and human flourishing.”).


https://perma.cc/E4DS-AY9F
https://www.vox.com/policy-and-politics/2017/3/22/14762030/donald
https://theskylive.com/where-is-jupiter
https://perma.cc
https://www.psu.edu/news/research/story/qa-causes-spread-and-solutions-californias
https://egp.wildfire.gov/maps
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by construction, something is authoritatively recognized as a mistake.3¢® In such
cases, we hope that mistakes are recognizably mistakes whatever the political
implications. But we recognize that political resonance may expand the space of
effectively contestable mistakes, limiting the set of easy cases and rendering
more contentious the realm of less easy cases. And even “easy” cases can be
contested if politically determined epistemology holds great sway. Climate
change provides a good (if deeply disheartening) example. The existence of
human-driven climate change has become a matter of global consensus.3%
Nevertheless, many politicians in the United States insist that climate change is
not “real,” and laws embody that insistence.’”° Is it an information mistake to
publish flood maps that ignore predicted sea-level rise and increasing severity
of large storms? We would say so. But, dishearteningly, not all actors in the legal
system would agree.?’! To the extent that politics inflect perceptions of
underlying factual truth, fixing information mistakes becomes a more fraught
task. This is reflected in underfunded mandates to correct information—
underfunding is a way to shape information ecosystems by limiting the processes
of information creation and curation.

ConetsBton CONCLUSION (FIXED IT)

The legal system isn’t just about rules and outcomes; it’s also about
information—what a statute means and what it doesn’t, what’s safe medicine
and what is snake oil or poison, which inventions work and which don’t, and
even simply where things are in the world. But when the legal system gets
something wrong, there are much more robust mechanisms, and much more
scholarly attention, when that mistake is about rules or outcomes than when that
mistake is about information.

Overlooking information mistakes in the legal system is a problem because
information matters and information mistakes matter. Innumerable decisions are
based on information provided by the legal system (where to build, what to
invent, who to hire, which drug to take, or what rules to follow, to name just a
few). Basing decisions on incorrect information—from what should be a
trustworthy, authoritative source—can cause significant harms. And so, while
we’ve argued that it’s useful to consider informational mistakes separately from

368 See supra Part1 (highlighting four case studies about information and outcome
mistakes).

369 See Mark Lynas, Benjamin Z. Houlton & Simon Perry, Greater than 99% Consensus
on Human Caused Climate Change in the Peer-Reviewed Scientific Literature, 16 ENV’T
RSCH. LETTERS, Art. no. 114005, at 1, 2-4, 6 (2021) (“[T]here is no significant scientific debate
among experts about whether or not climate change is human-caused.”).

370 E g., Coral Davenport, DeSantis Signs Law Deleting Climate Change from Florida
Policy, N.Y. TIMES (May 15, 2024), https://www.nytimes.com/2024/05/15/climate/desantis-
climate-change-florida.html (reporting Florida state government no longer requires climate
change considerations when crafting energy policy).

371 Thomas Dietz, Political Events and Public Views on Climate Change, 161 CLIMATIC
CHANGE 1, 1 (2020).
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outcome mistakes in the legal system, once the information is out in a world
increasingly dependent on information, the import of that distinction becomes
somewhat more muddled. To be sure, simply providing the wrong information
doesn’t directly affect legal entitlements or statuses the way that a mistaken
decision would, but it drives real-world decisions and harms. The prevalence of
information mistakes thus isn’t a theoretical problem; it demands practical
solutions, whether from changing incentives to identify and correct mistakes,
from increasing communication between legal institutions, or from simply using
technology to link updated documents.

Information mistakes in the legal system matter, and it matters that they’re so
often uncorrected. It’s time to correct them.



