SELF-DEFINITION IN LEGAL SCHOLARSHIP

JESSICA M. EAGLIN®

Am I alaw and technology scholar? A more senior scholar first suggested the
notion to me at a regional junior scholars’ conference in my second year as a
law professor. After reading my draft article on algorithms and criminal sentenc-
ing, this scholar told me something new. “This is a law and technology paper,”
she said. In essence, she suggested, “You are one of us.” At the time I thought,
“Whatever a law and technology scholar is, I don’t think that is me.”

This personal experience informs my read of Ryan Calo’s book, Law and
Technology: A Methodical Approach. First, it illuminates the ambition of his
project. Law and Technology sets forth Calo’s definition of what it means to be
a law and technology scholar based on how select legal scholarship already ap-
proaches law and technology.! Through this definitional project, Calo seeks to
“make [a] case for law and technology as a field” in law.? In so doing, the book
invites identification with the field. Second, the opening story casts some doubt
on this ambition. To the extent that Calo seeks to “confer a sense of coherence
and identity upon this burgeoning . . . field” through identification of a “com-
mon methodology, grounded in what most law and technology scholars already
do,” I see peril. In this brief review, I reflect on why.

Law and Technology is a concise book on how to examine technology in law.
Chapter 1 identifies features about technology which make it challenging in so-
ciety.* Chapter 2 explains why law, and legal scholarship specifically, is a useful
tool through which to engage technology.> Calo suggests that law’s pragmatism
and legal scholars’ comfort with normativity are unique.® Thus legal scholarship
on technology is unique in its effort to “safeguard[] rights and interests in the
face of technological change and to promot[e] human flourishing.”” Chapter 3
lays out a pervasive method of engaging technology in law.? Chapter 4 applies
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the method to a variety of contexts. The book concludes with recommendations
for new directions in the field.’?

Chapter 3 is the heart of the book, and the focus of my review. Calo contends
that legal scholars have a particular method and adopt various modes of analysis
when confronting technology in law.!? He argues that legal scholars of technol-
ogy follow a four-step method: (1) selecting and defining a technology;!! (2) en-
visioning the whom, what, or how of technology’s impact;'? (3) conducting legal
analysis of the tensions or questions that arise from the technology’s applica-
tion;!3 and (4) setting forth an intervention.!# Further, he identifies four arche-
typal categories of law and technology projects: (1) disruption; (2) governance
or tech assessment; (3) internal or critical projects; and (4) empirical research.!>

Going back to my own perceptions of “the field,” reading Law and Technol-
ogy was illuminating. I could see some, but not all, of my own projects through
its lens. In some instances, my work centers on the expansion of algorithms in
criminal law and the tensions it creates.!¢ In other instances, my work centers on
criminal law reforms and their impact on marginalized communities in the era
of mass incarceration, with only passing reference to technical reforms.!” Both
strands consider algorithms, but only one appears consistent with Calo’s sug-
gested law and technology method. Of course, not every project by every scholar
who thinks about technology in law must fit into his definition for the frame to
be helpful. This makes concrete Calo’s ambition. Calo conceptualizes law and
technology as a far-reaching subfield.!® By describing its contours, Law and
Technology begins to define a field. Considering my work through his lens illu-
minates a secondary ambition. In defining the field for ourselves, Law and Tech-
nology also begins to define the “ourselves” who fit within it."°

Yet Law and Technology gives me pause, too. Legal scholarship is a political
project, even though legal scholars don’t often think of it as such.? Its form and
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content shapes and is shaped by many forces.?! Who gets cited and how, and
which ideas gain broad traction in legal scholarship and outside it, depend on
many factors.?? Calo seeks to organize the field of law and technology based on
his interpretation of who constitutes the center of law and technology scholar-
ship already. What are the political implications of defining law and technology
as a subfield in this way and at this moment? Calo’s book does not provide an
answer, but it does beg the question.

One political implication is marginalization. A robust and diverse body of
legal scholarship examines law’s role in maintaining hierarchical structures of
power in society. Scholarship in this tradition will engage with “technology” in
Calo’s sense of “physical or digital artifacts or systems”? because law interacts
with these things in society.?* Yet the driving ambition of work in this tradition
is not to determine “what the rules should be for or in light of technology.”?’ It
is to understand and engage with the ways that law maintains hierarchical rela-
tions of power in contemporary society.?® Understanding technology in society
is an increasingly important byproduct in that larger effort.
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Do these kinds of work fit into Calo’s framing of the field? Perhaps. As he
suggests, critical projects have a place in the law and technology tradition.?” But
in defining technology as just artifacts and identifying a method oriented toward
legal analysis in light of those artifacts, Calo also forecloses dynamic ways this
field could encompass more of such works.?® In turn, such works, which may be
marginalized from other fields already, become more so as more “subfields”
arise. Such marginalization impacts citation practices, invitations to confer-
ences, and more unspoken currency in the legal academy. In turn, the works
themselves can become marginalized in law. This is less a critique of Calo, who
perhaps rightly describes the subfield, and more a reflection on the subfield
which he describes.

This reflection leads me to a different question raised by the book: Is defining
a subfield in law a worthy project? Calo suggests it is,>® and I concur. It helps
junior scholars and illuminates interlocutors. But how and when we define fields
matters, too. Law and Technology underscores just how contested the contours
of “what counts” as law and technology scholarship is in this moment. Calo pro-
vides a useful lens through which to understand that contestation.
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