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ABSTRACT 

In this Article, Professors Chang and Lovelace argue that affirmative action 
litigation is not simply about college admissions but about putting America’s 
racial history—and future—on trial. They highlight the critical role that the 
Supreme Court plays in constructing our nation’s collective memory in which it 
operates, functionally, as a court of history. At stake is historical memory, which 
is used to produce the instant outcome but which then contains and constrains 
future possibilities. The litigation results in an “opinion of the Court” written 
by the victors. The word “opinion” belies the power that the victors have in 
narrating the official history, which becomes authoritative in our precedent-
based system. As a result, racial justice is being written out of the official civil 
rights history narrated in the “opinion of the Court.” 

In Students for Fair Admissions, Inc. v. President & Fellows of Harvard 
College, the Court’s opinion does not use the word “affirmative action,” which 
allows Chief Justice Roberts to ignore how affirmative action was a critical part 
of the civil rights movement. This erasure allows him to characterize the civil 
rights movement and Brown v. Board of Education as if they were only ever 
animated by fealty to colorblindness. Part of constructing this revisionist civil 
rights history includes a repudiation of Korematsu v. United States. The Court, 
in essence, retroactively applies strict scrutiny to arrive at the conclusion that 
Korematsu had been wrongly decided at the very moment that it applies strict 
scrutiny to Harvard’s and the University of North Carolina’s admissions 
policies to wipe out what it perceives to be the stain of race-conscious 
affirmative action. It asserts that this is precisely what Brown called for and 
requires. This parallelism in the application of strict scrutiny to the very 
disparate circumstances of Japanese American incarceration during World War 
II and affirmative action in selective college admissions becomes a central 
feature in the new challenges to race-conscious affirmative action at our 
nation’s military academies. This Article explores the invocation of Korematsu 
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and Brown by litigants and the Court. It offers a corrective history of affirmative 
action to counter the Court’s erasure of that history. 
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INTRODUCTION 

There was a delicious irony when the plaintiff, Students for Fair Admissions 
(“SFFA”), in its challenges to race-conscious affirmative action admissions 
policies at the United States Military Academy (“West Point”) and the United 
States Naval Academy (“Naval Academy”), called upon the Supreme Court to 
mind the lessons of Korematsu v. United States1—namely that “blind judicial 
deference to the military on questions of racial discrimination are ‘gravely 
wrong,’ both legally and historically.”2 The complaints later stated that SFFA 
drew this lesson from the Court in Students for Fair Admissions, Inc. v. President 
& Fellows of Harvard College (“SFFA”).3 There was a less delicious irony when 
the plaintiff in SFFA advanced4—and the Court accepted5—that Brown v. Board 
of Education6 requires a rejection of affirmative action. 

These claims are only sensical if we accept the revisionist civil rights history 
advanced by Chief Justice Roberts in SFFA.7 Roberts put forward a history that 
allowed him to double down on his earlier pronouncement in Trump v. Hawaii8 

1 323 U.S. 214 (1944). It should be noted that Fred Korematsu’s wartime felony conviction 
was vacated four decades later when it was challenged under a writ of coram nobis. See 
Korematsu v. United States, 584 F. Supp. 1406, 1420 (N.D. Cal. 1984) (finding substantial 
record evidence “the government deliberately omitted relevant information and provided 
misleading information in papers before the [Supreme] [C]ourt” and writ of coram nobis 
should be granted to correct errors of fact). 

2 Verified Complaint at 2, Students for Fair Admissions v. U.S. Mil. Acad. at W. Point, 
709 F. Supp. 3d 118 (S.D.N.Y. 2024) (No. 7:23-CV-08262) [hereinafter West Point 
Complaint] (quoting Students for Fair Admissions v. President & Fellows of Harvard Coll. 
(SFFA), 143 S. Ct. 2141, 2162 n.3 (2023)); Verified Complaint at 3, Students for Fair 
Admissions v. U.S. Naval Acad., No. 1:23-CV-02699 (D. Md. Oct. 5, 2023) [hereinafter 
Naval Academy Complaint] (quoting SFFA, 143 S. Ct. at 2162 n.3). 

3 143 S. Ct. 2141 (2023); see West Point Complaint, supra note 2, at 26-27 (referencing 
SFFA as stating Korematsu taught “blind deference to assertions of national security or 
military necessity can lead to ‘gravely wrong’ outcomes and gross violations of civil rights”); 
Naval Academy Complaint, supra note 2, at 26 (same). 

4 See Brief for Petitioner at 1, SFFA, 143 S. Ct. 2141 (No. 20-1199) (“The Court vindicated 
the promise of the Fourteenth Amendment in Brown v. Board of Education, 347 U.S. 483 
(1954), rejecting ‘any authority . . . to use race as a factor in affording educational 
opportunities.’” (quoting Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 
701, 747 (2007))). 

5 See SFFA, 143 S. Ct. at 2159-60. 
6 347 U.S. 483 (1954). 
7 Chief Justice Roberts began his revisionist civil rights history soon after he joined the 

Court in 2005. See Parents Involved, 551 U.S. at 748 (reading Brown as teaching “[t]he way 
to stop discrimination on the basis of race is to stop discriminating on the basis of race”); see 
also Angela Onwuachi-Willig, Roberts’s Revisions: A Narratological Reading of the 
Affirmative Action Cases, 137 HARV. L. REV. 192, 194 (2023) (“Chief Justice Roberts has 
forced a new understanding of what the Equal Protection Clause requires in the affirmative 
action landscape by revising history, precedent, and reality through omissions, misstatements, 
and untruths.”). 

8 138 S. Ct. 2392 (2018). 
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that Korematsu had been overruled in the court of history.9 This in turn 
completed the through line Roberts began early in his tenure on the Court that 
fidelity to Brown requires not just that we “stop discriminating on the basis of 
race,”10 but that “[e]liminating racial discrimination means eliminating all of 
it.”11 

This move by the Chief Justice allowed him to create distance between the 
racial evil of Korematsu and the animus at the heart of the travel ban established 
via an executive order legitimized in Trump,12 which set up the false equivalence 
advanced by SFFA in likening affirmative action in admissions to our nation’s 
service academies to the incarceration of Japanese Americans13 during World 
War II. Any and all differences in treatment on the basis of race are deemed 
equivalent evils. Under this logic, the constitutional error and evil at the heart of 
Japanese American incarceration during World War II is the same constitutional 
error and evil at the heart of race-conscious affirmative action. 

9 See id. at 2423 (declaring Korematsu “gravely wrong” yet deploying its repudiation to 
legitimate deference to executive action with comparable exclusionary effects). Lest there be 
any doubt, Roberts in an early footnote in the Court’s SFFA opinion characterized his 
statement in Trump v. Hawaii as having overruled Korematsu. SFFA, 143 S. Ct. at 2162 n.3. 
But see Lorraine K. Bannai, Korematsu Overruled? Far From It: The Supreme Court Reloads 
the Loaded Weapon, 16 SEATTLE J. SOC. JUST. 897, 897-904 (2018) (contending Trump v. 
Hawaii rhetorically disavowed Korematsu while substantively reviving its core principle of 
deference in name of national security); Jamal Greene, Is Korematsu Good Law?, 128 YALE 
L.J. F. 629, 629-33 (2019) (questioning whether Trump v. Hawaii actually repudiated 
Korematsu, or instead preserved doctrinal framework which enabled it); Richard A. Dean, 
Trump v. Hawaii Is Korematsu All Over Again, 29 GEO. MASON U. C.R. L.J. 175, 182-84 
(2019) (arguing despite Court’s formal disavowal of Korematsu, Trump v. Hawaii replicated 
its core error by deferring to executive judgments which evade meaningful constitutional 
scrutiny); Anil Kalhan, Trump v. Hawaii and Chief Justice Roberts’s “Korematsu Overruled” 
Parlor Trick, MEDIUM (July 3, 2018), https:// medium.com/ @kalhan/ trump-v-hawaii-and-
chief-justice-robertss-korematsu -overruled -parlor-trick -8cdb687f8de5 (“In fact, a careful 
reading of both Trump v. Hawaii and Korematsu demonstrates that the Court has overruled 
precisely nothing.”). 

10 Parents Involved, 551 U.S. at 748. 
11 SFFA, 143 S. Ct. at 2161. 
12 See Trump, 138 S. Ct. at 2399. 
13 During World War II, the government in its curfew and exclusion orders referred to “all 

persons of Japanese ancestry, including alien and non-alien.” Brian Niiya, Civilian Exclusion 
Orders, DENSHO ENCYCLOPEDIA (June 12, 2020, at 16:43 ET), https://encyclopedia.densho.o 
rg/Civilian_exclusion_orders. The wartime incarcerated civilian population is often described 
as including two-thirds who were American citizens to highlight the injustice to this particular 
population. One effect of this framing is that it may discount the injustice for the one-third 
who were not American citizens. This ignores that none of the one-third, who were 
immigrants, were racially eligible to become citizens. See Ozawa v. United States, 260 U.S. 
178, 198 (1922). We use Japanese American to refer to the entire group—citizen and non-
citizen. 

https://encyclopedia.densho.o
https://medium.com
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Affirmative action advances racial justice; Japanese American incarceration14 

was racial injustice. The two are incomparable, yet SFFA would have us think 
differently. In September 2023, in the wake of SFFA, SFFA sued West Point 
and the Naval Academy for the military academies’ use of affirmative action in 
admissions.15 SFFA’s lawsuits noted that the military academies provide racial 
preferences to “Hispanics,” “Asians,” and “African-Americans” in admissions 
so that the military can create a senior leadership that reflects the racial 
demographics of the country and the military’s enlisted ranks.16 SFFA asserted 
that these admissions practices violate the Fifth Amendment of the 
Constitution.17 However, SFFA made more explosive allegations. SFFA alleged 
that in Korematsu, the Supreme Court sanctioned Japanese American 
incarceration by deferring to the military’s consideration of race.18 SFFA 
maintained that permitting the military to consider race in military academy 
admissions would be akin to perpetuating the vile racism the Court legitimized 

14 Though the forced placement of Japanese Americans in what the government 
euphemistically called “relocation centers” has often been referred to as “internment,” the 
current preferred usage is “incarceration.” See Yoshinori H.T. Himel, Americans’ Misuse of 
“Internment,” 14 SEATTLE J. SOC. JUST. 797, 813-16 (2016) (explaining difference between 
internment as legal concept and mass incarceration of Japanese Americans); accord 
Terminology, DENSHO, https://densho.org/terminology/#incarceration [https://perma.cc/PJL3 
-YWRV] (last visited May 31, 2026) (noting “internment” inaccurately describes 
incarceration of Japanese American citizens during World War II); World War II 
Incarceration of Japanese and Japanese Americans: Introduction, NAT’L ARCHIVES (May 13, 
2025), https:// www.archives.gov/ research/ aapi/ ww2 [https:// perma.cc/ 8LQN- ZHE2] 
(signaling official governmental recognition of “incarceration” as accurate term for World 
War II confinement of Japanese Americans). 

15 On December 10, 2024, shortly after a federal judge ruled against SFFA and in favor of 
the Naval Academy, SFFA filed suit (against the U.S. Air Force Academy) in the U.S. District 
Court for the District of Colorado. See Complaint at 1, Students for Fair Admissions v. U.S. 
Air Force Acad., No. 1:24-CV-03430 (D. Colo. Dec. 10, 2024) [hereinafter Air Force 
Complaint]. Korematsu featured prominently, again. See id. at 2-3, 28. On May 9, 2025, 
Secretary of Defense Pete Hegseth directed the military service academies to “[a]pply no 
consideration of race, ethnicity, or sex.” Memorandum from Pete Hegseth, Sec’y of Def., to 
Senior Pentagon Leadership Def. Agency and DOD Field Activity Dirs., Certification of 
Merit-Based Military Service Academy Admissions 1 (May 9, 2025), https://media.defense. 
gov/ 2025/ May/ 09/ 2003707514/ -1/-1/1/ CERTIFICATION- OF- MERIT- BASED-MILIT 
ARY-SERVICE-ACADEMY-ADMISSIONS.PDF. Shortly after this, SFFA voluntarily 
dismissed both lawsuits. See Vimal Patel, West Point and Air Force Academy Affirmative 
Action Lawsuits Are Dropped, N.Y. TIMES (Aug. 11, 2025), https://www.nytimes.com/2025/ 
08/11/us/west-point-air-force-academy-affirmative-action-lawsuits.html. 

16 See West Point Complaint, supra note 2, at 24; Naval Academy Complaint, supra note 
2, at 23. 

17 Cf. Bolling v. Sharpe, 347 U.S. 497, 499 (1954) (noting although Fifth Amendment does 
not have explicit safeguard of “equal protection of the laws,” as set forth in Fourteenth 
Amendment, “discrimination may be so unjustifiable as to be violative of due process”). 

18 See West Point Complaint, supra note 2, at 27; Naval Academy Complaint, supra note 
2, at 26. 

https://www.nytimes.com/2025
https://media.defense
https://perma.cc
www.archives.gov
https://perma.cc/PJL3
https://densho.org/terminology/#incarceration
https://Constitution.17
https://ranks.16
https://admissions.15
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during Japanese American incarceration.19 SFFA’s lesson was clear: Never trust 
the military when using race. The history of Korematsu was instructive. 
According to SFFA, such “blind deference to . . . military necessity [on 
questions of racial discrimination] can lead to ‘gravely wrong’ outcomes and 
gross violations of civil rights.”20 

All should be troubled by such use of Korematsu. This unfortunate analogy 
between Korematsu and affirmative action is much more than factually 
inaccurate; the comparison itself is deeply violent. Japanese American 
incarceration ripped families from their homes, businesses, and communities. 
The government herded Japanese Americans into overcrowded, dirty, barbed-
wire-ringed camps located in desolate parts of the country.21 Incarcerated 
Japanese Americans often lived in tarpaper and wooden frame barracks, and 
these hastily and poorly built quarters subjected Japanese Americans to extreme 
weather, pests, and little personal privacy.22 They received inadequate 
healthcare and suffered from disease and premature death.23 The government 
stamped Japanese Americans as disloyal and national security threats but then 
forced them to pledge their allegiances to the U.S. flag. Japanese American 
incarceration was hell. SFFA’s mobilization of Korematsu trivializes the horrors 
of Japanese American incarceration and must be condemned as a bold affront to 
history and human dignity. 

SFFA’s willingness to pervert the history of Japanese American incarceration 
is part of the organization’s broader attempt to co-opt civil rights history.24 

19 See West Point Complaint, supra note 2, at 27 (purporting affirmative action and 
detainment of Japanese Americans engender analogous harm); Naval Academy Complaint, 
supra note 2, at 26 (same). 

20 See West Point Complaint, supra note 2, at 26; Naval Academy Complaint, supra note 
2, at 26. 

21 See Donna K. Nagata, Jacqueline H.J. Kim & Kaidi Wu, The Japanese American 
Wartime Incarceration: Examining the Scope of Racial Trauma, 74 AM. PSYCH. 36, 36-37 
(2019). 

22 See Mayya Komisarchik, Maya Sen & Yamil R. Velez, The Political Consequences of 
Ethnically Targeted Incarceration: Evidence from Japanese American Internment During 
World War II, 84 J. POL. 1497, 1511 (2022) (describing Japanese Americans’ abhorrent living 
conditions in internment camps during World War II). 

23 See Natasha Varner, Epidemics in American Concentration Camps: From the “White 
Plague” to COVID-19, DENSHO (May 19, 2020), https://densho.org/catalyst/epidemics-in-am 
erican-concentration-camps-from-the-white-plague-to-covid19 [https://perma.cc/LWU5-QU 
EW] (delineating contributions to poor health in internment camps, including shared dining 
and bathing locations, insufficient medical supplies and healthcare staff, and psychological 
distress). 

24 See, e.g., Press Release, Students for Fair Admissions, Students for Fair Admissions 
Applauds Supreme Court’s Decision to End Racial Preferences in College Admissions (June 
19, 2023), https://studentsforfairadmissions.org/wp-content/uploads/2023/06/SFFA-Scotus-
Opinion- Issued- Press-Release-June-2023.pdf [https:// perma.cc/ 6Y9Y-KPRF] (contending 
affirmative action programs “undermine[] the integrity of our country’s civil rights laws”). 
After SFFA, the plaintiffs celebrated the decision, stating that “these opinions reestablish the 
founding principles of the 1964 Civil Rights Act which clearly forbids treating Americans 

https://perma.cc
https://studentsforfairadmissions.org/wp-content/uploads/2023/06/SFFA-Scotus
https://perma.cc/LWU5-QU
https://densho.org/catalyst/epidemics-in-am
https://history.24
https://death.23
https://privacy.22
https://country.21
https://incarceration.19
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SFFA’s purported mission “is to support and participate in litigation that will 
restore the original principles of our nation’s civil rights movement.”25 

Throughout SFFA’s anti-affirmative action litigation, the organization has made 
many misleading or inaccurate statements about civil rights history.26 However, 
SFFA’s brand of litigation—one that relies heavily on historical analogies— 
begs larger theoretical questions: Who owns civil rights history and what role 
does law play in that ownership? 

Law serves as a crucial site for the struggle for historical memory.27 It 
functions as a battleground where narratives about the past are constructed, 
contested, and legitimized. Courts and other legal institutions, because they have 
power, are able to construct authoritative narratives of the past through legal 
decisions. These legal decisions become repositories that help shape how 
societies remember and interpret historical moments. In this way, courts are able 
to affirm or reject certain interpretations of history. This view of the law is 
consistent with the notion of constitutional memory recently introduced by 
Professor Reva Siegel.28 

Law also operates as a crucial site for reparative justice, where collective 
memory can be reconciled or revised through legal mechanisms like public 
apologies, restitution, and compensation. Legal battles over reparations are not 
merely about financial compensation but also about publicly acknowledging 
historical wrongs and reconfiguring collective memory around those injustices. 
Such efforts allow courts to memorialize historical suffering and validate the 
lived experiences of marginalized communities. 

differently by race.” Id. The press release also quoted (misused) President Lyndon Johnson’s 
remarks during the signing ceremony of the Act. Id. Note that this misrepresentation of civil 
rights history is a longstanding conservative tactic. 

25 About, STUDENTS FOR FAIR ADMISSIONS [hereinafter SFFA, About], https://studentsfor 
fairadmissions.org/about [https://perma.cc/9EGX-D3F6] (last visited May 31, 2026). 

26 See, e.g., Air Force Complaint, supra note 15, at 15 (“[R]acial violence and unrest had 
been negligible within the U.S. armed forces stationed in Vietnam prior to 1967 . . . .”). 

27 See, e.g., Mark Tushnet, Parents Involved and the Struggle for Historical Memory, 91 
IND. L.J. 493, 494-96 (2016) (analyzing Parents Involved as case study in how law serves as 
battleground over interpretation and ownership of civil rights history). Law gains a different 
and more pernicious valence when it is used to control what can be remembered. See NIKOLAY 
KOPOSOV, MEMORY LAWS, MEMORY WARS: THE POLITICS OF THE PAST IN EUROPE AND RUSSIA 
16 (2018) (“[M]inor harms of a racist nature, if constantly repeated, can produce pernicious 
long-term effects (by lowering a person’s status, etc.).”). 

28 See Reva B. Siegel, The Politics of Constitutional Memory, 20 GEO. J.L. & PUB. POL’Y 
19, 21 (2022). Advancing “constitutional memory” is something that “is not coextensive with 
history, and often excludes history, sometimes intentionally” and those who seek to interpret 
the Constitution “are continuously producing constitutional memory as they make claims on 
the past to guide decisions about the future—as they tell stories about the nation’s past 
experience to clarify the meaning of the nation’s commitments, to guide practical reason, and 
to help express the nation’s identity and values.” Id. at 21. As Siegel noted: “We could 
describe constitutional memory as a form of collective memory forged through constitutional 
interpretation.” Id. at 21 n.5. 

https://perma.cc/9EGX-D3F6
https://fairadmissions.org/about
https://studentsfor
https://Siegel.28
https://memory.27
https://history.26
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This Article returns to civil rights history to explore several deep and rich 
ironies in SFFA’s anti-affirmative action lawsuits against West Point and the 
Naval Academy. SFFA’s claim that it wears the mantle and is the true 
torchbearer of the civil rights movement can only be made true through the 
violent erasure of history. SFFA’s argument misunderstands that affirmative 
action developed because of the civil rights movement—not despite the civil 
rights movement. Civil rights leaders supported affirmative action as a tool to 
address systemic inequality that persisted even after the military desegregated. 
They understood that true equality required more than just dismantling 
discriminatory laws. Equality also required proactive steps to level the playing 
field. Simply put, although SFFA claims to celebrate the civil rights icons and 
claims that it is restoring the original principles of “our” civil rights movement, 
its anti-affirmative action lawsuits are rejecting the solutions proposed by the 
very leaders of the movement it heralds. 

Suing the military academies to reclaim the legacy of the civil rights 
movement was perhaps a curious choice. The military was ground zero for 
affirmative action. Affirmative action in the military began in the 1960s as part 
of a broader federal effort to promote equal opportunity and advance U.S. 
national security interests.29 On the other hand, SFFA’s lawsuits against the 
military academies made perfect sense as the next logical step to stamp out race-
conscious affirmative action in any guise given that the military academies were 
exempted from the Court’s ruling in SFFA. An additional consideration might 
come from the iconic role that the military academies, especially West Point, 
play in our nation’s history. West Point’s importance as a symbol made it a 
critical site for SFFA to carry forward its war against affirmative action.30 

This Article proceeds as follows. Part I explores the question of who owns 
civil rights history and the role that law plays in constructing that history. Part II 
then turns to civil rights history as narrated by Chief Justice Roberts in SFFA. 
The Courts opinion delivered by the Chief Justice, though containing a carve out 

29 See infra Part III. 
30 In thinking about West Point as a symbol, we draw from the literature on iconography 

and monuments. See MARITA STURKEN, TANGLED MEMORIES: THE VIETNAM WAR, THE AIDS 
EPIDEMIC, AND THE POLITICS OF REMEMBERING 1 (1997) (“Cultural memory is produced in the 
United States in various forms, including memorials, public art, popular culture, literature, 
commodities, and activism.”); SANFORD LEVINSON, WRITTEN IN STONE: PUBLIC MONUMENTS 
IN CHANGING SOCIETIES 55-56 (1998) (explaining how institutions embedded in national 
symbolism acquire outsized importance and how legal disputes over them shape public 
memory and political meaning). See generally KARAL ANN MARLING & JOHN WETENHALL, 
IWO JIMA: MONUMENTS, MEMORIES, AND THE AMERICAN HERO (1991) (describing 
iconography of Iwo Jima Monument, a U.S. Marine Corp War Memorial and contestation 
over national symbols). This focus on West Point does not denigrate the important role that 
the Naval Academy plays with its long, rich history. West Point is arguably different, 
including in its role in educating many of the Confederacy’s military leaders and officers. 
Notably, Confederate generals are not included on its website as “Notable Graduates.” See 
Notable Graduates, U.S. MIL. ACAD. W. POINT, https://www.westpoint.edu/about/history-of-
west-point/notable-graduates (last visited May 31, 2026). 

https://www.westpoint.edu/about/history-of
https://action.30
https://interests.29
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for this nation’s service academies, nevertheless provides a version of civil rights 
history that allows SFFA in the current litigation to claim the mantle of the civil 
rights movement. Part III provides a mostly forgotten history of the origins of 
affirmative action in the military. In doing so, it refutes the notion that 
affirmative action was somehow aberrational or inconsistent with the civil rights 
movement’s original principles. Part IV offers implications for racial justice 
after SFFA. Last, Part V steps back to examine narratives of racial progress more 
generally. 

I. WHO OWNS CIVIL RIGHTS HISTORY? 
This Article poses an impossible question: Who owns civil rights history? In 

posing this question, we are not talking about the crude issue of ownership that 
arose in the context of a lawsuit by the Rosa and Raymond Parks Institute for 
Self Development against the Target Corporation for selling seven books about 
Rosa Parks (most of which were directed to children), a plaque that included a 
picture of Rosa Parks, and a movie about Rosa Parks.31 The lawsuit alleged that 
Target sold these books without the knowledge or consent of the Parks Institute 
and sought an injunction and money damages for the unauthorized sale of 
products bearing the image and likeness of Rosa Parks.32 This lawsuit was not 
concerned about how the story of Rosa Parks would be told or how Rosa Parks 
would be portrayed.33 This Article is not about crude issues of ownership related 
to financial gain. Instead, we pose this question in the context of this country’s 
national history,34 of which civil rights is a vital part. 

There is a voluminous literature on the writing of history, including the actual 
definition of history.35 We reject the notion that history is merely a catalogue of 
events; history, as we take it, is not a recounting of “this happened . . . and then 

31 See Rosa & Raymond Parks Inst. for Self Dev. v. Target Corp., 812 F.3d 824, 832 (11th 
Cir. 2016) (affirming grant of summary judgment for Target). 

32 See id. at 827-29. 
33 See Rosa & Raymond Parks Inst. for Self Dev. v. Target Corp., 90 F. Supp. 3d 1256, 

1263 (M.D. Ala. 2015) (“The Parks Institute does not claim that any of the biographical works 
cast Rosa Parks in a false or defamatory light—separate causes of action for the dissemination 
of inaccurate information.”), aff’d, 812 F.3d 824 (11th Cir. 2016). It is of note that the Parks 
Institute only sued Target and not those who created the items in question, which included an 
autobiography coauthored by Rosa Parks. 

34 There is a rich literature on the construction of our nation’s traditions and history, 
including how the nation’s history and sense of self have changed over time, especially during 
times of crisis. See generally JOHN BODNAR, REMAKING AMERICA: PUBLIC MEMORY, 
COMMEMORATION, AND PATRIOTISM IN THE TWENTIETH CENTURY (1992); MICHAEL KAMMEN, 
MYSTIC CHORDS OF MEMORY: THE TRANSFORMATION OF TRADITION IN AMERICAN CULTURE 
(1991); STURKEN, supra note 30. 

35 See generally ERIC HOBSBAWM, ON HISTORY (1998) (situating historical practice within 
broader debates about interpretation, perspective, and relationship between past and present); 
MICHEL DE CERTEAU, THE WRITING OF HISTORY (Tom Conley trans., 1992) (theorizing history 
as interpretive practice shaped by absence, memory, and narrative). 

https://history.35
https://portrayed.33
https://Parks.32
https://Parks.31
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that happened.” History is always already a narrative project.36 By project, we 
mean that whether admitted or not, a relator of history is situated in the world, 
which negates the possibility of pure detachment or objectivity.37 A relator of 
history has an objective, a story or narrative they seek to tell, a story or narrative 
that is told by a situated self who is a member of a polity.38 The relating of history 
is, in this sense, always already a narrative project in the service of some 
objective, whether revealed or not. 

The relating of a nation’s history is especially fraught.39 National histories are 
part of the ongoing project of internal nation-building.40 Here, Benedict 
Anderson’s notion of nation as an “imagined political community” is 
illuminating, particularly with regard to the ways in which a nation “is imagined 
as a community, because, regardless of the actual inequality and exploitation that 
may prevail in each, the nation is always conceived as a deep, horizontal 
comradeship.”41 The flattening of inequality into a shared comradeship is critical 
to foster the kind of patriotism that leads a nation’s members to fight and be 
willing to give their lives for their country.42 This begs the question of how, in 
the face of persistent inequality, one constructs such a national history. 

One tactic is to whitewash history.43 W.E.B. Du Bois, in his masterwork Black 
Reconstruction in America, observed that “facts of American history have in the 

36 We are not talking here about narrative history, which is its own kind of project that we 
understand to be “the telling of a story to explain and analyze events and human agency in 
order to increase understanding.” Eileen H. Tamura, Narrative History and Theory, 51 HIST. 
EDUC. Q. 150, 150 (2011). 

37 Cf. THOMAS NAGEL, THE VIEW FROM NOWHERE 3-11 (1989) (arguing all world accounts 
are necessarily shaped by observer’s situated perspective rather than fully detached “view 
from nowhere”). 

38 Even if the relator is not part of the U.S. polity and might claim a measure of detachment 
or objectivity, the relator is still a member of a polity and is not immune from their own biases 
and narrative objects. Cf. ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 72 (Francis 
Bowen ed., Henry Reeve trans., Dover Publications, Inc. 2002) (1862) (discussing how ideas 
and judgments are shaped by social conditions). 

39 Cf. BENEDICT ANDERSON, IMAGINED COMMUNITIES: REFLECTIONS ON THE ORIGIN AND 
SPREAD OF NATIONALISM 5-7 (rev. ed. 2006) (describing nation as “imagined political 
community”); Stephen E. Gottlieb, In the Name of Patriotism: The Constitutionality of 
“Bending” History in Public Secondary Schools, 62 N.Y.U. L. REV. 497, 499 (1987) 
(situating litigation over school curricula as forum for contesting national history and claims 
of ideological indoctrination). 

40 See generally BODNAR, supra note 34 (demonstrating how historical commemoration 
serves political work of nation-building through controversy surrounding the Vietnam 
Veterans Memorial). 

41 ANDERSON, supra note 39, at 7. 
42 See id. (linking national sacrifice to imagined leveling of social inequality through 

“horizontal comradeship”); Gottlieb, supra note 39, at 498-501 (explaining how concerns 
about “indoctrination” operate to suppress accounts of historical inequality in name of 
preserving common civic commitments). 

43 See Kimberlé Williams Crenshaw, This Is Not a Drill: The War Against Antiracist 
Teaching in America, 68 UCLA L. REV. 1702, 1713-20 (2022) (critiquing efforts to address 

https://history.43
https://country.42
https://nation-building.40
https://fraught.39
https://polity.38
https://objectivity.37
https://project.36
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last half century been falsified because the nation was ashamed. The South was 
ashamed because it fought to perpetuate human slavery. The North was ashamed 
because it had to call in the black men to save the Union, abolish slavery and 
establish democracy.”44 The falsified history was carried forward by what came 
to be known as the Dunning School, whose namesake William A. Dunning at 
Columbia University “taught that the Civil War had been a tragic 
misunderstanding and that Reconstruction had been a scurrilous punishment 
foisted upon helpless white southerners by arrogant Yankees who exploited 
African Americans by giving them citizenship rights.”45 The harm done by this 
generation of historians, who worked with and trained under Dunning and who 
disseminated the falsehoods about Reconstruction in their scholarship and 
classrooms, cannot be overstated. 

Black Reconstruction in America, published in 1935, offered an important 
corrective.46 Another important corrective history was John Hope Franklin’s 
From Slavery to Freedom: A History of American Negroes, published in 1947.47 

Each of these accounts filled a critical gap during a time when professional 
historians of American history tended, for the most part, to ignore Black 
Americans.48 But even these efforts did little to alter “American History,” with 
Du Bois and Franklin relegated to the sub-disciplinary studies. American 
History remained largely whitewashed. And today, we are in the midst of 
renewed efforts to whitewash history, as evident in contemporary fights over the 
teaching of history.49 

entrenched racial inequality by sanitizing or erasing its historical foundations rather than 
confronting them); Kimberlé Crenshaw, The Panic over Critical Race Theory Is an Attempt 
to Whitewash U.S. History, WASH. POST (July 2, 2021), https://www.washingtonpost.com/ 
outlook/critical-race-theory-history/2021/07/02/e90bc94a-da75-11eb-9bbb-37c30dcf9363_s 
tory.html (arguing contemporary efforts to confront racial inequality are frequently met with 
attempts to sanitize or whitewash national history by suppressing its teaching). 

44 W.E. BURGHARDT DU BOIS, BLACK RECONSTRUCTION IN AMERICA: AN ESSAY TOWARD 
A HISTORY OF THE PART WHICH BLACK FOLK PLAYED IN THE ATTEMPT TO RECONSTRUCT 
DEMOCRACY IN AMERICA, 1860-1880, at 711 (1935). 

45 Glenda Elizabeth Gilmore, Which Southerners? Which Southern Historians?: A Century 
of Teaching Southern History at Yale, YALE REV., Jan. 2011, at 56, 60. 

46 See generally DU BOIS, supra note 44 (seeking to “tell and interpret” events of 1860-
1880 “with especial reference to the efforts and experiences” of Black Americans). 

47 See generally JOHN HOPE FRANKLIN, FROM SLAVERY TO FREEDOM: A HISTORY OF 
AMERICAN NEGROES (1947). 

48 See JOHN HOPE FRANKLIN, RACE AND HISTORY: SELECTED ESSAYS 1938-1988, at 1 
(1989) (“Afro-American history, which was formally launched as a serious field of study in 
1915 by Carter G. Woodson, had its most significant growth in the decades following World 
War II.”). 

49 There tends to be a cyclic nature to the efforts to “reform” history and to “whitewash” 
it. Consider The 1619 Project, launched in August 2019, which took off during and after the 
George Floyd protests in 2020, and which quickly faced backlash. See About The 1619 
Project, 1619 PROJ., https://1619education.org/about-1619-project (last visited May 31, 
2026). 

https://1619education.org/about-1619-project
https://www.washingtonpost.com
https://history.49
https://Americans.48
https://corrective.46
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Another tactic is to manipulate the temporal frame.50 Justice Bradley’s 
opinion in The Civil Rights Cases is an exemplar of this mode of reasoning. 
Focusing on the immediate aftermath of the Civil War and the adoption of the 
Reconstruction Amendments, Justice Bradley declared: 

When a man has emerged from slavery, and by the aid of beneficent 
legislation has shaken off the inseparable concomitants of that state, there 
must be some stage in the progress of his elevation when he takes the rank 
of a mere citizen, and ceases to be the special favorite of the laws, and when 
his rights as a citizen, or a man, are to be protected in the ordinary modes 
by which other men’s rights are protected.51 

A consequence of a falsified history or a limiting of the temporal framework is 
that the factual predicate for remedial relief is erased, diminished, or narrowed.52 

The civil rights movement and its demands for justice, many of which have 
been made in our nation’s courts, make the Supreme Court, oddly, a court of 
history. And in this court of history, though Supreme Court Justices are not 
historians, they are able to relate “authoritative” histories because of the 
institutional role of the Court in our precedent-based system. Thus, it is 
important to understand their roles as arbiters of facts, interpreters of precedent, 
and creators of “official histories” through the issuance of decisions.53 These 
official histories are then used to adjudicate matters immediately before the 
Court, as well as to expand or circumscribe what is possible in future matters. 

Civil rights history is a critical component of this nation’s history and 
provides racial progress narratives that function as a form of atonement for this 
nation’s original sin. The Court, though, plays a conflicted role in civil rights 
history. It is simultaneously an actor and a relator of its own history. The next 
Part takes up the Roberts Court as actor and relator. 

II. CIVIL RIGHTS HISTORY, AS REMEMBERED AND RELATED BY CHIEF 
JUSTICE ROBERTS IN SFFA V. HARVARD 

According to Chief Justice Roberts, “[t]he way to stop discrimination on the 
basis of race is to stop discriminating on the basis of race”54 and “[e]liminating 

50 See Robert S. Chang, Reverse Racism!: Affirmative Action, the Family, and the Dream 
That Is America, 23 HASTINGS CONST. L.Q. 1115, 1117 & n.7 (1996) (“The forces that would 
destroy affirmative action offer a . . . notion of fairness located within a narrow temporal 
framework that allows consideration only of the immediate parties to the transaction in 
question.”); Charles R. Lawrence III, The Epidemiology of Color-Blindness: Learning to 
Think and Talk About Race, Again, 15 B.C. THIRD WORLD L.J. 1, 7 n.24 (1995) (“Categorical 
historical analysis seeks to narrow the historical record and context of a case, while humanistic 
historical reasoning situates cases within a more expansive and wider historical and social 
context.”). 

51 Civil Rights Cases, 109 U.S. 3, 25 (1883). 
52 See infra Part V (discussing whitewashing and rewriting of history involved in current 

Trump Administration’s efforts to dismantle diversity, equity, and inclusion (“DEI”)). 
53 See Siegel, supra note 28, at 21. 
54 Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 748 (2007). 

https://decisions.53
https://narrowed.52
https://protected.51
https://frame.50
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racial discrimination means eliminating all of it.”55 These two quotes operate as 
bookends: The first is from Parents Involved in Community Schools v. Seattle 
School District No. 156 in 2007 during the second year of the Roberts Court; the 
second is from SFFA in 2023. Each reflects civil rights history as remembered 
and related by the Chief Justice. 

A. An Equal Protection Story 
Chief Justice Roberts begins his opinion in SFFA by discussing the 

ratification of the Fourteenth Amendment and its Equal Protection Clause. He 
quickly interpolates Brown by quoting from the Supplemental Brief for the 
United States on Reargument in that case and its position that “[t]he 
Constitution . . . ‘should not permit any distinctions of law based on race or 
color,’”57 which it drew from “the history of the adoption of the Equal Protection 
Clause.”58 

Then, ignoring the Court’s early ambivalence—dare we say hostility—to the 
ambit of that Clause, Roberts declares, “[a]t first, this Court embraced the 
transcendent aims of the Equal Protection Clause,” pointing to a quote from 
Strauder v. West Virginia:59 “[T]he law in the States shall be the same for the 
black as for the white; that all persons, whether colored or white, shall stand 
equal before the laws of the States.”60 From here, Chief Justice Roberts quickly 
draws from Yick Wo v. Hopkins61 and Truax v. Raich62 to highlight the colorblind 
bona fides of the Equal Protection Clause that is not just protective of Black 
people, but also of Chinese and Austrian persons, and notes dictum from 
Strauder that even Celtic Irishmen would be equally protected.63 

But then there was Plessy v. Ferguson64 and the dark shadow of its “separate 
but equal regime.”65 Chief Justice Roberts relates the discomfort of the Court as 
it, in his words, sought to alleviate the perniciousness of separate but equal by 

55 Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (SFFA), 143 
S. Ct. 2141, 2161 (2023). 

56 551 U.S. 701 (2007). 
57 SFFA, 143 S. Ct. at 2159 (quoting Supplemental Brief for the U.S. at 41, Brown v. Bd. 

of Educ., 347 U.S. 348 (1954) (Nos. 1, 2, 4, 8, and 10)). 
58 Id. 
59 100 U.S. 303 (1880) (holding state law barring Black people from jury service violated 

Equal Protection Clause). 
60 SFFA, 143 S. Ct. at 2159 (quoting Strauder, 100 U.S. at 307). 
61 118 U.S. 356 (1886) (holding unequal enforcement of city ordinance regarding laundry 

permitting violated Equal Protection Clause). 
62 239 U.S. 33 (1915) (holding state limits on number of immigrants private businesses 

could employ violated Equal Protection Clause). 
63 See SFFA, 143 S. Ct. at 2159. 
64 163 U.S. 537 (1896) (holding separate but equal accommodations for white and Black 

people in Separate Car Act did not violate Equal Protection Clause). 
65 SFFA, 143 S. Ct. at 2159 (citing Plessy, 163 U.S. at 537). 

https://protected.63
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leaning into the “equal” part, citing Missouri ex rel. Gaines v. Canada66 and 
McLaurin v. Oklahoma State Regents for Higher Education.67 

The coup de grâce is delivered when Chief Justice Roberts quotes Robert L. 
Carter’s oral argument from when Brown was first heard by the Court in 1952 
as saying “no State has any authority under the equal-protection clause of the 
Fourteenth Amendment to use race as a factor in affording educational 
opportunities among its citizens”68 and quotes Brown v. Board of Education 
(“Brown II”):69 “‘full compliance’ with Brown required schools to admit 
students ‘on a racially nondiscriminatory basis.’”70 

Chief Justice Roberts then provides a whirlwind tour of the Court working to 
fulfill its new equal protection mandate. First up is Gayle v. Browder,71 followed 
by Mayor and City Council of Baltimore v. Dawson.72 Starting with Gayle is 
curious because it was decided a full year after Dawson, but is perhaps a nod to 
the historical importance of the Montgomery Bus Boycott and the activists who 
made such important racial change possible.73 An additional oddity of starting 
with Gayle is that the Court, by deciding the case per curiam, merely stated 
“[t]he motion to affirm is granted and the judgment is affirmed,”74 with no 
explanation other than citations to Brown, Dawson, and Holmes v. City of 
Atlanta.75 Holmes, like Dawson and Gayle, was also decided per curiam with no 
explanation. Apparently, there was no need for the Court to spend any time on 
these matters. Perhaps there is some comfort in that the Court found them to be 
easy cases requiring no explanation. However, the Court lost an opportunity to 
memorialize the facts, to document the courageous stances of the plaintiffs and 
the actions by the respective state and local governments, and perhaps most 
importantly, to condemn the actions by the state and local governments. But in 
starting with Gayle, which arose out of the Montgomery Bus Boycott and in 
which Dr. Martin Luther King, Jr. played an important role, Roberts subtly 
invokes Dr. King’s legacy. 

Chief Justice Roberts goes on, hopscotching through decades of disparate 
cases: Hernandez v. Texas!76 Loving v. Virginia!77 Palmore v. Sidoti!78 He even 

66 305 U.S. 337 (1938). 
67 339 U.S. 637 (1950). 
68 SFFA, 143 S. Ct. at 2160. 
69 349 U.S. 294 (1955). 
70 SFFA, 143 S. Ct. at 2160 (quoting Brown II, 349 U.S. at 300-01). 
71 352 U.S. 903 (1956). 
72 350 U.S. 877 (1955). 
73 See Jennifer Smith, Colorism: Shades of Freedom: The Legal Implications of Colorism 

in the United States Justice System, 32 S. CAL. REV. L. & SOC. JUST. 283, 316-20 (2023) 
(discussing Montgomery Bus Boycott’s plaintiffs, strategies, and internal tensions). 

74 Gayle, 352 U.S. at 903 (per curiam). 
75 350 U.S. 879 (1955). 
76 347 U.S. 475 (1954). 
77 388 U.S. 1 (1967). 
78 466 U.S. 429 (1984). 

https://Atlanta.75
https://possible.73
https://Dawson.72
https://Education.67
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includes Washington v. Davis79 as advancing the core lesson of Brown, even 
though Davis is largely reviled by those seeking to advance racial justice.80 

According to Roberts, the Court went all in on fulfilling Brown’s promise. 
Roberts also goes back in time, returning to Yick Wo and Shelley v. Kraemer81 

as “see also” cites for a sentence he plucks from Loving: “Our cases had thus 
‘consistently denied the constitutionality of measures which restrict the rights of 
citizens on account of race.’”82 This consistent thread Chief Justice Roberts 
observes becomes part of his revisionist civil rights history. 

But let us return to Chief Justice Roberts’s characterization of Brown. Under 
his reading—reliant upon the literalness of “admission to the public schools on 
a nonracial basis”—Brown becomes transmogrified into a decontextualized 
school admissions case.83 This sets up, ultimately, the following syllogism for 
Roberts. 

Table 1. Chief Justice Roberts’s Syllogism. 

Major Premise The Equal Protection Clause requires admission to [public] schools on 
a nonracial basis. 

Minor Premise 
Board of Education of Topeka 
refused to admit Black students 

to certain public schools. 

Harvard and the University of 
North Carolina (“UNC”) engage in 
race-conscious affirmative action 

in admissions decisions. 
Conclusion The racial basis violates the Equal Protection Clause. 

Thus, Harvard’s and UNC’s policies violate Brown. The construction and 
deployment of this syllogism allows for a false equivalence whereby race-
conscious affirmative action becomes the legal, and perhaps even moral, 
equivalent of racial segregation. Finishing what he began in Parents Involved, 
Roberts is finally able to effectuate his mission to stop discrimination on the 
basis of race by eliminating all of it, though excepting our nation’s military 

79 426 U.S. 229 (1976). 
80 See, e.g., Angela Onwuachi-Willig, From Loving v. Virginia to Washington v. Davis: 

The Erosion of the Supreme Court’s Equal Protection Intent Analysis, 25 VA. J. SOC. POL’Y 
& L. 303, 307 (2018) (“Washington v. Davis dealt a devastating blow to the future of civil 
rights litigation: its intent requirement essentially made it impossible for plaintiffs to prove an 
equal protection violation.”); Mario L. Barnes, “The More Things Change . . .”: New Moves 
for Legitimizing Racial Discrimination in a “Post-Race” World, 100 MINN. L. REV. 2043, 
2077 (2016) (criticizing Court’s refusal to “peek under the veneer of facial neutrality in the 
law or treat impact as sufficient evidence of intent” in cases like Washington v. Davis). 

81 334 U.S. 1 (1948). 
82 Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (SFFA), 143 

S. Ct. 2141, 2161 (2023) (quoting Loving, 388 U.S. at 11-12). 
83 Brown v. Bd. of Educ. (Brown II), 349 U.S. 294, 300-01 (1955). 

https://justice.80
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academies from the decision’s holding.84 Time will tell whether the Court is just 
taking its time, following Brown II’s direction—all deliberate speed—in 
eliminating all racial discrimination. 

B. The Institutional Legitimacy Imperative 
Chief Justice Roberts is often regarded as an institutionalist who is concerned 

with ensuring the legitimacy and prestige of the Supreme Court.85 As Chief 
Justice, he engages in impression management.86 This occurs in and out of court 
opinions. 

When placed into this context, the Court’s self-serving narration of the course 
of its post-Plessy jurisprudence comes into focus. Without narrating all the cases 
when the Court went all in on Plessy, Chief Justice Roberts focuses on Gaines 
and McLaurin, cases that tested the Justices’ commitments to equality under the 
controlling separate but equal regime. This is a story in which the Court, though 
not always taking bold steps, participated in a racial script wherein progress is 
inevitable, even if it occurs in fits and starts. 

In this story, the Court is able to admit its errors because they take place within 
a story of the Court as a key institutional actor in a system that, despite its faults, 
is—inevitably and ontologically—self-correcting. Telling this story about the 
Court is an imperative for Roberts and is critical to his project of defending and 
maintaining the Court’s institutional role as, ultimately, a civil rights hero in 
SFFA and beyond. 

But to maintain this narrative, Chief Justice Roberts needed to cabin 
Korematsu. His hand was forced in Trump v. Hawaii, when he declared that 
Korematsu was overruled in the court of history, and then in SFFA, when he 
declared its actual overruling in a court of law. Overruling Korematsu was a 
necessary corrective to the blemish that interrupted the racial progress narrative 

84 See SFFA, 143 S. Ct. at 2166 n.4 (“No military academy is a party to these cases . . . and 
none of the courts below addressed the propriety of race-based admissions systems in that 
context. This opinion also does not address the issue, in light of the potentially distinct 
interests that military academies may present.”). 

85 See, e.g., Rachel Bayefsky, Judicial Institutionalism, 109 CORN. L. REV. 1297, 1298-99 
(2024) (“Chief Justice John Roberts is frequently described as an ‘institutionalist’ who seeks 
to be a ‘custodian of the court’s prestige and authority.’” (quoting Adam Liptak, June 24, 
2022: The Day Chief Justice Roberts Lost His Court, N.Y. TIMES (June 24, 2022), https:// 
www.nytimes.com/2022/06/24/us/abortion-supreme-court-roberts.html)). 

86 Various academic fields, such as social psychology, offer potentially helpful 
frameworks to understand the ways individuals work to present themselves in a certain light 
to other social actors. In this regard, sociologist Erving Goffman’s framework is probative. 
See generally ERVING GOFFMAN, THE PRESENTATION OF SELF IN EVERYDAY LIFE (1956) 
(explaining how individuals actively manage impressions they convey to others to sustain 
desired social role). Goffman’s framework has been extended to organizations. See, e.g., A. 
Amin Mohamed, William L. Gardner & Joseph G.P. Paolillo, A Taxonomy of Organizational 
Impression Management Tactics, 7 ADVANCES IN COMPETITIVENESS RSCH. 108, 109 (1999) 
(discussing growing academic interest in applying “impression management theory from 
social psychology . . . to organizational settings”). 

www.nytimes.com/2022/06/24/us/abortion-supreme-court-roberts.html
https://management.86
https://Court.85
https://holding.84
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in SFFA. Yet in doing so, Roberts seemingly did not anticipate how SFFA would 
attempt to deploy Korematsu in challenging race-conscious affirmative action at 
our nation’s military academies. 

And in failing to use the words “affirmative action” in his SFFA opinion, 
Chief Justice Roberts sidestepped and effectively erased the origins of 
affirmative action. Understanding its origins is critical to analyzing SFFA’s 
challenges to the race-conscious admissions policies at our nation’s military 
academies. 

III. TAKING AFFIRMATIVE ACTION 

Brown was a landmark Supreme Court decision for reasons beyond its impact 
on K-12 education. The Court’s ruling reshaped legal and popular 
understandings of equal protection, and enterprising civil rights leaders seized 
on this new articulation of equal protection.87 These leaders attempted to import 
fresh understandings of equal protection into other areas of American life, 
including public places of enjoyment,88 intrastate buses,89 federal contracting, 
and employment.90 Moreover, civil rights leaders saw that making equal 
protection real required more than simple governmental recitations of 
nondiscrimination principles.91 Government officials needed to take positive and 
decisive steps to realize equal protection and help the United States, then 
fighting the Cold War, live up to its democratic creed and win hearts and minds 
in foreign countries.92 This Part recovers that history and shows how a diverse 
group of interests—those of civil rights activists, businessmen, and politicians— 
converged to establish what became known as affirmative action. 

A. Executive Order 10,925 
In Brown’s wake, the NAACP struggled mightily to desegregate the nation. 

Massive resistance dominated the post-Brown years. U.S. Representative Adam 

87 See H. Timothy Lovelace, Jr., King Making: Brown v. Board and the Rise of a Racial 
Savior, 57 AM. J. LEGAL HIST. 393, 395 (2017) (emphasizing how Dr. Martin Luther King, 
Jr.’s speech celebrating Brown v. Board articulated implications it would have on future of 
civil rights and segregation). 

88 See Mayor of Balt. City v. Dawson, 350 U.S. 877 (1955) (per curiam) (affirming Fourth 
Circuit opinion declaring segregation in public beaches and bathhouses unconstitutional). 

89 See Gayle v. Browder, 352 U.S. 903 (1956) (per curiam) (affirming decision finding 
statutes and ordinances requiring segregation of Alabama’s bus system unconstitutional). 

90 See Exec. Order No. 10,925, 3 C.F.R. 448 (1961) (establishing President’s Committee 
on Equal Employment Opportunity and requiring federal contractors to take “affirmative 
action” in employment practices). 

91 See infra Section III.A. 
92 See Renee Romano, Moving Beyond “The Movement that Changed the World”: 

Bringing the History of the Cold War into Civil Rights Museums, 31 PUB. HISTORIAN 32, 35 
(2009) (“As Dean Rusk, Secretary of State under President Kennedy, explained in 1961, ‘The 
biggest single burden that we carry on our backs in our foreign relations in the 1960s is the 
problem of racial discrimination here at home.’”). 

https://countries.92
https://principles.91
https://employment.90
https://protection.87
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Clayton Powell, Jr. of New York began working with the NAACP to find 
alternative ways to ensure equal protection in schools and beyond. Beginning in 
the late 1950s, Powell attempted to attach an amendment to various federal 
funding bills stipulating that no federal funds could be used in any program that 
practiced racial discrimination.93 This amendment, popularly referred to as the 
Powell Amendment, functioned as a potential mechanism that could enforce 
desegregation indirectly, as it tied the receipt of federal funds to compliance with 
nondiscriminatory practices.94 The Powell Amendment never received serious 
support from the Eisenhower Administration or Congress in the 1950s, yet the 
Amendment highlighted possible roles the executive and legislative branches 
could play in ending federally subsidized racist conduct.95 

The presidential election of John F. Kennedy offered civil rights activists new 
opportunities to advance their agendas. In December 1960, after President 
Kennedy’s election and amidst growing civil rights demonstrations, the National 
Urban League (“NUL”) issued a report to the President-elect entitled “The Time 
is Now.”96 The report emphasized the “unparalleled feeling of urgency” among 
activists “as to the need for reconstruction of the American social order.”97 It 
had been nearly one hundred years since slavery’s abolition and Black people 
were still waiting for first-class citizenship. The report continued: “[T]he time is 
ripe for imaginative, determined steps to correct social and economic inequities 
constituting a denial of the American heritage.”98 The NUL’s activism centered 
on economic justice, but the organization appropriated the NAACP’s fight for 
legal equality, calling for government officials to pursue “speed unqualified” in 
all arenas of life.99 The NUL underscored that it was demanding the government 
act with “speed unqualified . . . because the past six and a half years indicate that 
‘Deliberate Speed’ bears the same resemblance to speed that ‘Separate But 
Equal’ bore to equal for decades.”100 

The NUL emphasized that when Kennedy took office, he did not have to wait 
for federal courts to promote civil rights; rather, he possessed the authority to 
act directly through executive power to eliminate discrimination in federally 

93 See The Powell Amendment, HARV. CRIMSON (Mar. 1, 1956), https://www.thecrimson.c 
om/article/1956/3/1/the-powell-amendment-pwhen-president-eisenhowers [https://perma.cc/ 
6DHY-ZYQW]. 

94 See id. (“The brainstorm of New York Congressman Adam Clayton Powell, this 
amendment would withhold federal funds from any school district that refused to obey the 
Supreme Court decision prohibiting segregation in public schools.”). 

95 See id. 
96 Letter from Henry Steeger, Sr., President, Nat’l Urb. League & Lester B. Granger, Exec. 

Dir., Nat’l Urb. League, to John F. Kennedy, President-Elect (Dec. 29, 1960) (on file with 
authors). 

97 Id. at 1. 
98 Id. 
99 Id. at 3. 
100 Id. 

https://perma.cc
https://www.thecrimson.c
https://conduct.95
https://practices.94
https://discrimination.93
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supported programs.101 To this end, the NUL charted two primary courses for 
the Kennedy Administration: (1) divest federal capital from employment, 
contracts, training, and other areas, where such funds “condone, encourage, or 
tolerate discrimination of any kind”;102 and (2) establish an executive branch 
committee to implement and oversee a forceful, nondiscriminatory employment 
policy, cautioning that “the ‘subtle approach’ . . . will never be effective.”103 The 
report returned to lessons the NUL learned from Brown’s implementation or the 
lack thereof. “A faltering start in ‘the right direction’ or with ‘all deliberate 
speed’ is no longer good enough,” the NUL explained.104 “There must be full 
speed ahead. And the leadership must come from the top.”105 

In January 1961, the Southern Regional Council followed the NUL’s demand 
for imminent executive action. The Atlanta-based organization submitted a 
forty-eight-page report to President Kennedy, stating that he should not only set 
the “moral tone” for a “national intent to move vigorously to end all 
discrimination and disadvantages of race,” but also deploy his presidential 
power “under the Constitution and existing statutes” to advance civil rights.106 

The Southern Regional Council urged President Kennedy to use executive 
authority to ensure implementation of Brown.107 The organization also 
encouraged the President to establish a “watchdog” office for civil rights to 
ensure that federal officials were taking a proactive approach to racial 
equality.108 This office would provide continual reviews of federal agencies’ 
racial practices, adopt a “policing role of enforcing non-discrimination,” and 
even make “positive contributions toward equal employment opportunities.”109 

Such action could include making a “special effort to recruit qualified Negroes” 
and developing new criteria in hiring and promotion decisions.110 “In the 
absence of a fair employment act,” the Southern Regional Council implored, 
“the executive department might well give serious exploration to other means as 
well as punitive sanctions for preventing discrimination.”111 

Dr. King joined the chorus of civil rights organizations demanding that 
President Kennedy use his executive authority to promote anti-discrimination. 

101 Id. at 13. 
102 Id. at 26. 
103 Id. at 7. 
104 Id. at 26. 
105 Id. 
106 SOUTHERN REGIONAL COUNCIL, THE FEDERAL EXECUTIVE AND CIVIL RIGHTS 1, 10 

(1961). 
107 Id. at iii (coaxing President Kennedy to “publicly affirm his full support of the Supreme 

Court’s 1954 decision and his intention to employ his executive powers as needed to assure 
orderly compliance with it”). 

108 Id. at 5 (proposing functions of prospective watchdog office, including to investigate 
complaints and collaborate with government officials, inter alia). 

109 Id. at 13. 
110 Id. at 14. 
111 Id. at 34. 
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In an article entitled “Equality Now: The President Has the Power,” published 
only weeks after Kennedy’s inauguration, King stated that he was disappointed 
by continued federal inaction on civil rights.112 He wrote: “In 1954, the Supreme 
Court declared school segregation to be unconstitutional. Yet, since then federal 
executive agencies and vast federal legislative programs have given millions of 
dollars yearly to educational institutions which continue to violate the Supreme 
Court decision.”113 King’s analysis followed the logic of the Powell 
Amendment, and his article stressed that this problem was not simply confined 
to the field of education; the federal government tarnished its image at home and 
abroad, as it awarded billions of tax dollars to government contractors and other 
employers that practiced Jim Crow. King lamented, “We must face the tragic 
fact that the federal government is the nation’s highest investor in 
segregation.”114 

As pressure mounted on President Kennedy, he heeded the calls to act and 
issued Executive Order 10,925, which declared that “discrimination because of 
race, creed, color, or national origin is contrary to the Constitutional principles 
and policies of the United States,” and required government contractors to “take 
affirmative action to ensure that applicants are employed, and that employees 
are treated during employment” in a nondiscriminatory manner.115 Executive 
Order 10,925 also established the President’s Committee on Equal Employment 
Opportunity (“PCEEO”).116 The PCEEO would be chaired by the Vice 
President, then Lyndon Johnson, and tasked with ensuring the implementation 
of the executive order.117 

Hobart Taylor, the Kennedy Administration lawyer credited with placing the 
expression into Executive Order 10,925, described affirmative action’s origins. 
“I was searching for something that would give a sense of positiveness to 
performance under that Executive Order, and I was torn between the words 
‘positive action’ and the words ‘affirmative action.’ . . . I took ‘affirmative’ 
because it was alliterative,” Taylor revealed.118 “I wanted to carry out the idea 
that people should do something,” he underscored, “but mostly I had in mind 
that it would come to be interpreted and come to have conceptual meaning with 
the passage of time.”119 For Taylor, affirmative action should provide the 

112 See Martin Luther King, Jr., Equality Now: The President Has the Power, NATION, Feb. 
4, 1961, at 91 [hereinafter King, Equality Now], reprinted in A TESTAMENT OF HOPE: THE 
ESSENTIAL WRITINGS OF MARTIN LUTHER KING, JR. 152, 158 (James Melvin Washington ed., 
1986) (arguing federal government’s failure to act after Brown stemmed from unwillingness 
to exercise existing executive power). 

113 Id. at 152. 
114 Id. at 153. 
115 Exec. Order No. 10,925, 3 C.F.R. 448 (1961). 
116 See id. 
117 See id. 
118 Interview by Stephen Goodell with Hobart Taylor, Jr. 12-13 (Jan. 6, 1969) (on file with 

authors). 
119 Id. at 13. 
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impetus and the right teeth to add to broad calls for equal opportunity.120 His 
words and actions would change the direction of the civil rights movement 
forever. 

B. Lockheed and the Making of Plans for Progress 
The fanfare surrounding President Kennedy’s promises to end discrimination 

in federal contracting and employment had barely begun to die down when 
Executive Order 10,925 was put to the test. Shortly after President Kennedy 
announced Executive Order 10,925, the Lockheed Aircraft Corporation, an 
aerospace manufacturer based in Marietta, Georgia, was awarded a $1 billion 
federal defense contract.121 One newspaper called the contract, “in short, the 
biggest thing that has happened to Georgia economically since Lockheed 
originally decided to locate in Marietta.”122 There was one problem, however. 
Lockheed’s Marietta plant was reportedly “one of the most rigidly segregated 
plants in the South.”123 

On April 7, 1961, the day Executive Order 10,925 went into force, Herbert 
Hill, NAACP Labor Director, filed the first formal complaint to the PCEEO on 
behalf of the Marietta plant workers.124 Armed with affidavits from the plant’s 
400 Black employees, the complaint charged that Lockheed’s “Jim Crow” 
plant125 was “operated on a rigid racially segregated basis,”126 and that Black 
employees were “barred from apprenticeship training programs; kept in menial 
jobs; denied promotion; kept in segregated work sections; confined to 
segregated facilities (including toilets and cafeterias) and . . . even obliged to 
punch segregated time clocks.”127 

The mismatch between the government’s words and actions did not go 
unnoticed, and the contract quickly came under attack. The NAACP called the 
billion-dollar contract “a ‘shameful mockery’ of President Kennedy’s order 

120 Id. at 14 (“So affirmative action now means . . . that you don’t sit there and have your 
employment door open—it means that you have to go out and use appropriate means to find 
minority people to employ.”). 

121 See John W. Finney, 100 Turbojets Ordered by U.S. for World-Wide Troop Airlifts, 
N.Y. TIMES, Mar. 14, 1961, at 1. 

122 Harold Davis, Lockheed News Had Press Corps Fidgeting Like Nervous Nellies, 
ATLANTA J., Mar. 19, 1961, at 62. 

123 Editorial, $1,000,000,000 BIAS!: President May Move Against Ga. Company, N.Y. 
AMSTERDAM NEWS, Apr. 16, 1961, at 1. 

124 See Government Pledges Racial Inquiry at Georgia Jet Plant, WASH. POST, Apr. 8, 
1961, at A4. 

125 Says U.S. Should Cancel Plane Contract to Ga. Jim Crow Plant, N.Y. AMSTERDAM 
NEWS, Apr. 8, 1961, at 9; see Ask U.S. to Cancel Billion Dollar Pact with Georgia Plant, 
MICH. CHRON., Apr. 8, 1961, at 8 (criticizing Kennedy administration for work with “rigid 
racially segregated” Lockheed plant). 

126 Ask U.S. to Cancel Billion Dollar Pact with Georgia Plant, supra note 125, at 8. 
127 At Georgia Jet Plant: Job Policy Could Halt $1 Billion Contract, NEW J. & GUIDE, Apr. 

15, 1961, at 2. 
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against anti-Negro discrimination on Government work.”128 Within a week, a 
coalition of current and former Black Lockheed employees “launched an all-out 
campaign to eliminate what they call[ed] unfair, discriminatory, and segregated 
practices in all levels of plant operations.”129 The workers maintained that if 
President Kennedy was committed to anti-discrimination in federal employment 
and contracting, it was imperative that he demonstrate this commitment through 
concrete actions. 

During the PCEEO’s inaugural meeting, then Vice President Johnson 
announced that in response to the NAACP’s complaint and “in light of the 
President’s executive order,” Air Force officials and John Feild, PCEEO 
Executive Director, would investigate the Lockheed Marietta plant’s allegedly 
discriminatory employment practices.130 An initial visit to the Lockheed 
Marietta plant confirmed the NAACP’s allegations, but weeks into the probe, 
tides seemed to be shifting.131 Lockheed was reportedly cooperating with the Air 
Force and PCEEO throughout the investigative process, and according to 
Johnson “a good many steps ha[d] already been taken” to end bias at 
Lockheed.132 Lockheed had recently desegregated restrooms and drinking 
fountains, and the segregated cafeterias were replaced with a desegregated 
stand-up lunch counter.133 While Hill was less than impressed by these 
“peripheral” changes, the PCEEO commenced negotiations with Lockheed to 
establish a long-term, voluntary equal employment opportunity plan for the 
corporation and avoid rescission of Lockheed’s federal contract.134 

Driving the negotiations was PCEEO member Robert Troutman. Troutman 
was an Atlanta attorney and socialite, the former law school roommate of 
Kennedy’s late brother, and an early supporter in Kennedy’s bid for the 
presidency.135 President Kennedy reportedly appointed Troutman to the PCEEO 

128 Peter Braestrup, N.A.A.C.P. Fights Big Jet Contract: Taking Bias Charge Against 
Lockheed to U.S. Panel, N.Y. TIMES, Apr. 7, 1961, at 1. 

129 Harmon G. Perry, Campaign Launched on Lockheed Plant Bias, ATLANTA DAILY 
WORLD, Mar. 29, 1961, at 1. 

130 Johnson Promises No Bias at Lockheed, ATLANTA CONST., Apr. 12, 1961, at 3; see also 
Carroll Kilpatrick, Kennedy Urges Firm Stand on Negro Jobs, WASH. POST, Apr. 12, 1961, at 
A7 (reporting government “mean[s] business” about ending racially discriminatory practices 
in federal employment). 

131 See Peter Braestrup, Lockheed Drafts Equal-Jobs Plan: Federal Aides Begin Talks with 
Aircraft Concern, N.Y. TIMES, May 14, 1961, at 76. 

132 Johnson Asserts Steps Have Been Taken Against Bias at Lockheed Plant in Georgia, 
WALL ST. J., May 3, 1961, at 7; see also Peter Braestrup, Lockheed Prodded by NAACP, 
ATLANTA CONST., May 9, 1961, at 2 (noting Vice President Johnson said “new steps” were 
being taken to end bias at Lockheed). 

133 See Lockheed, U.S. Hold Talk on Bias: Kennedy Aide Seeks to Work Out Plan to Open 
Training Program to Negroes, ATLANTA J., May 14, 1961, at 20. 

134 Braestrup, supra note 131, at 76. 
135 See SOUTHERN REGIONAL COUNCIL, PLANS FOR PROGRESS: ATLANTA SURVEY 2 (1963) 

[hereinafter SOUTHERN REGIONAL COUNCIL, SPECIAL REPORT] (“Robert B. Troutman, Jr., an 
Atlanta lawyer and member of the President’s Committee, has been credited with conceiving 



  

      

 

         
          

        
        

        
          
         

    
       

    
     

      
  

          
       

         
        

      
    

   
           

      
    

      
  

         
      

      
        

 
          

 
             

         
     

 
    

          
 
        

         
    

           
       

752 BOSTON UNIVERSITY LAW REVIEW [Vol. 106:729 

because he thought “it would be good to have such a Southerner as a 
member.”136 Troutman was convinced that voluntary compliance was the way 
forward at Lockheed, and in fact, he was convinced that a cooperative effort 
between industry and the government would bring about much greater 
equality.137 According to Troutman, “[c]ompulsion is not the thing. I’m a 
lawyer. I can show you how to get around the executive order. It’s got to be 
voluntary.”138 The idea was that Troutman, as a government-industry liaison, 
could just “pitch the whole subject of the Negro in American life statistically” 
to the “leaders of American industry,” and the companies would—“seeing the 
problem on their own with no pressure from anybody, purely because they 
thought it was good and proper”—commit to long-range plans for progress by 
voluntary affirmative action, without the need for threats or compulsion from 
the federal government.139 

Troutman billed the proposed program as simply corporations engaging in 
racial goodwill, but behind closed doors, corporate leaders realized that there 
would be economic benefits to participating in the PCEEO program. 
Corporations could enhance their chances of securing government contracts by 
joining the program and demonstrating their commitment to fair employment 
practices. Moreover, joining the program helped corporations demonstrate 
compliance with Executive Order 10,925 and thus became a means of potentially 
warding off legal challenges and additional federal scrutiny. And for corporate 
leaders and politicians who were wary of government interference in business— 
conservative ideologues like Troutman’s associates, Senators Richard Russell 
and Herman Talmadge from Georgia—the voluntary nature of the program 
avoided potentially catastrophic political fallout.140 

Troutman’s efforts came to fruition on May 25, 1961.141 The PCEEO named 
its signature program “Plans for Progress,” and Lockheed and the PCEEO signed 
and issued a joint statement memorializing Lockheed’s declared intention to 
follow the “national policy that all persons are entitled to equal employment 

and carrying out the Plans, and became chairman of a sub-committee charged with spreading 
them.”). 

136 Civil Rights Maverick: Robert Battey Troutman Jr., N.Y. TIMES, June 23, 1962, at 21. 
137 See Interview by John F. Stewart with John G. Feild (Jan. 16, 1967) (on file with 

authors) (describing how Kennedy Administration and Lockheed worked together to ensure 
compliance). 

138 SOUTHERN REGIONAL COUNCIL, SPECIAL REPORT, supra note 135, at 2. 
139 Interview by David F. Powers with Robert Troutman, Jr. (Feb. 2, 1965) (on file with 

authors). 
140 See Slow Job Progress Criticized by Hill, AFRO-AM., Apr. 14, 1962, at 3 (expressing 

concern over “reactionary conservative forces” in Congress “strangl[ing] the anti-
discrimination employment program in its infancy”). 

141 See Lockheed, U.S. in Civil Rights Job Agreement, L.A. TIMES, May 26, 1961, at 23 
(reporting agreement between Lockheed and federal government). 
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opportunity, regardless of their race, creed, color, or national origin.”142 The 
statement then announced that Lockheed would voluntarily begin a company-
wide program to promote equal opportunity.143 

Some PCEEO members and Kennedy Administration officials might have 
been motivated to establish Plans for Progress simply because ending racial 
discrimination was morally right. However, the Administration recognized that 
civil rights was not just a moral issue, but also a foreign policy issue.144 Racial 
segregation undercut the United States’ position in the Cold War and prompted 
a critical question: How could the United States preach about democracy abroad 
when it practiced Jim Crow at home?145 Racism in the United States fueled 
Soviet propaganda and aroused serious skepticism in newly independent 
African, Asian, and Latin American countries about the United States’ 
dedication to purported democratic values.146 

The PCEEO’s creation of Plans for Progress offered the Kennedy 
Administration a new and powerful foreign policy tool at a pivotal moment in 
the Cold War. As Feild explained during a meeting of the U.S. Information 
Agency, a State Department public diplomacy arm, “stories of racial 
discrimination in the United States are the best propaganda weapon the 
Communists have.”147 On the other hand, “the true story of [progress being made 
by] racial minorities [in the United States] is the best weapon to offset such 
propaganda.”148 Plans for Progress, as the program’s name indicated, 
symbolized the United States’ full intentions to advance racial justice. Feild 
praised Plans for Progress’s ability to speed “the rate of hiring of Negroes and 
Latin-Americans and Orientals,” and he urged State Department officials to 

142 Press Release, Off. of the White House Press Sec’y, Joint Statement on “Plan for 
Progress” Between Lockheed Aircraft Corp. & President’s Comm. on Equal Emp. 
Opportunity 1 (May 25, 1961) (on file with authors) [hereinafter Lockheed Joint Statement]. 

143 See id. at 1 (“The Lockheed Aircraft Corporation intends, to the best of its ability, to 
follow fully this policy as stated by the President, and has voluntarily embarked on a 
company-wide program to expand and strengthen its efforts to promote equal employment 
opportunity.”). 

144 See Mary L. Dudziak, Desegregation as a Cold War Imperative, 41 STAN. L. REV. 61, 
110-11 (1988) (“Racial segregation interfered with the Cold War imperative of winning the 
world over to democracy . . . .”). 

145 See Michael Krenn, The Unwelcome Mat: African Diplomats in Washington, D.C., 
During the Kennedy Years, in WINDOW ON FREEDOM: RACE, CIVIL RIGHTS, AND FOREIGN 
AFFAIRS, 1945-1988, at 163, 174-75 (Brenda Gayle Plummer ed., 2003) (describing how 
Soviet press ridiculed United States for continued segregation). 

146 See Dudziak, supra note 144, at 88-90, 92-94 (providing examples of Soviet press 
coverage of racism in United States resulting in concern about “effect[s] of domestic race 
discrimination . . . on the anti-American or procommunist leanings of other nations”). 

147 Race Gains Called Weapon to Fight Red Propaganda, AFRO-AM., Oct. 7, 1961, at 16. 
148 Id. 
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mobilize this “story of minority group people being hired in all categories” to 
improve the United States’ image internationally.149 

C. Contracting for Civil Rights 
Lockheed’s contract opened: “The President of the United States has stated a 

national policy that all persons are entitled to equal employment opportunity, 
regardless of their race, creed, color, or national origin.”150 Lockheed did not 
admit that it had practiced any racial discrimination. It simply vowed “to the best 
of its ability, to follow fully this policy as stated by the President” and the 
contract underscored that the corporation “ha[d] voluntarily embarked on a 
company-wide program to expand and strengthen its efforts to promote equal 
employment opportunity.”151 

But while Lockheed pledged that it would not consider a person’s “race, 
creed, color, or national origin” in employment decisions, the corporation’s new 
plans went well beyond mandating nondiscrimination.152 The corporation 
expressly agreed to take race-conscious steps to ensure racial equality within the 
corporation. This might have seemed like a contradiction, but neither the 
PCEEO nor Lockheed saw this as a tension. Lockheed needed to devise actual 
undertakings to “more rapidly attain the goal of equal employment 
opportunity.”153 

Under Plans for Progress, Lockheed committed to “aggressively seek out 
more qualified minority group candidates,” and the corporation’s recruitment 
plan highlighted its desire to increase minority employment in high-level 
professional, technical, administrative, clerical, and factory positions.154 

Lockheed underscored the pivotal roles that college placement and state 
employment offices would play in the corporation’s minority recruitment 
efforts. Lockheed pledged to request that college placement and state 
employment officers not only notify potential applicants of Lockheed’s new 
nondiscrimination policy, but also “refer to [Lockheed] minority group students 
who appear qualified for employment.”155 

Lockheed’s plan emphasized the need to develop strong pipelines at every 
educational level if the corporation were to fulfill its long-term racial 
employment goals. Lockheed stated that it would seek to hire summer school 
teachers “who are members of minority groups” to introduce minority students 
to industry needs and Lockheed’s facilities.156 The plan called for greater 

149 Used Against Communism: Race Progress of Minorities to Combat Propaganda, 
LOUISVILLE DEF., Oct. 5, 1961, at 21. 

150 Lockheed Joint Statement, supra note 142, at 1. 
151 Id. 
152 Id. 
153 Id. 
154 Id. at 1-2. 
155 Id. at 2. 
156 Id. at 3. 
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minority participation in Lockheed’s apprenticeship, co-operative educational 
programs. In addition, Lockheed recognized that its existing training programs 
would not be sufficient to fulfill the corporation’s short-term racial employment 
goals. Accordingly, Lockheed declared that it would help establish additional 
vocational training programs, collaborate with educational authorities to identify 
appropriate course content and instructors for these programs, and encourage 
minority participation in these programs.157 

Lockheed also vowed to reshape other practices inside of the corporation. 
Lockheed’s plan stated that the corporation would reassess its openings for 
salaried careers to guarantee “that all eligible minority group employees have 
been considered for placement and upgrading.”158 Moreover, the corporation 
vowed to value current skill as it considered promotions. It pledged to “re-
examine personnel records of minority group employees” to ensure that minority 
employees’ “skill and potential beyond current job requirements have been 
properly identified therein for use in filling job openings.”159 

The Plans for Progress negotiations did not merely bind Lockheed; the 
PCEEO undertook contractual obligations to Lockheed as well. The PCEEO 
agreed that it would collaborate with the Department of Labor and the 
Department of Health, Education, and Welfare to assign personnel to assist 
Lockheed in nondiscriminatory recruitment and minority participation in 
educational programs.160 The PCEEO additionally agreed to enlist labor unions, 
military officials, and other contracting agencies to help Lockheed execute its 
bold, new agenda.161 

There were many concerns over how Lockheed might measure its success 
under Plans for Progress. The concluding paragraph of Lockheed’s agreement 
answered this concern. The plan stated: 

With regard to the annual review of progress contemplated in this Plan, it 
is not intended that specific numerical targets or goals shall be set. 
Nonetheless, it is intended that evaluation will be made, in part, in terms of 
increases in the numbers of minority persons hired, promoted, involved in 
training and occupying responsible positions within the Corporation.162 

Plans for Progress expanded soon thereafter. In July 1961, the PCEEO secured 
voluntary affirmative action plans from the next eight largest federal contractors: 
The Boeing Company, Douglas Aircraft Company, General Electric Company, 
The Martin Company, North American Aviation, Radio Corporation of America 
(“RCA”), United Aircraft Corporation, and Western Electric Company.163 These 

157 See id. 
158 Id. at 2-3. 
159 Id. at 3. 
160 See id. at 5 (setting forth pledge to assist with training minority recruits and employees). 
161 See id. (listing parties PCEEO agreed to coordinate with in executing its agenda). 
162 Id. at 6. 
163 See generally Joint Statement on “Equal Employment Opportunity Plan for Progress” 

Between The Boeing Company and President’s Committee on Equal Employment 
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new Plans for Progress corporations employed more than 760,000 persons 
altogether.164 The Kennedy Administration touted these agreements as 
unprecedented public-private partnerships that would secure equal employment 
opportunity.165 

Lockheed’s plan served as the general blueprint for the newest Plans for 
Progress corporations, but each corporation eventually developed an affirmative 
action plan tailored to the corporation’s specific needs. These corporations 
typically agreed to publicize their commitment to “providing equal employment 
opportunity for all workers without regard to race, creed, color or national 
origin.”166 At the same time, the corporations relied on race-conscious measures 
to advance the goal of nondiscrimination. These corporate plans often 
underscored the crucial roles that local employment offices, college placement 
centers, minority serving schools, “minority group newspapers,” and 
“representatives of recognized minority groups” could all play in improving 
minority recruitment.167 The plans dedicated personnel, including company vice 
presidents and division leaders, to review corporations’ training programs and 
transfer and promotion practices.168 More ambitiously, some plans called for 

Opportunity (July 12, 1961) (on file with authors) [hereinafter Boeing Joint Statement]; Joint 
Statement on “Plan for Progress” Between Douglas Aircraft Company, Inc. and President’s 
Committee on Equal Employment Opportunity (July 12, 1961) (on file with authors) 
[hereinafter Douglas Aircraft Joint Statement]; Joint Statement on “Plan for Progress” 
Between General Electric Company and President’s Committee on Equal Employment 
Opportunity (July 12, 1961) (on file with authors) [hereinafter General Electric Joint 
Statement]; Joint Statement on “Plan for Progress” Between The Martin Company and 
President’s Committee on Equal Employment Opportunity (July 12, 1961) (on file with 
authors) [hereinafter Martin Joint Statement]; Joint Statement on “Equal Employment 
Opportunity Plan for Progress” Between North American Aviation, Inc. and President’s 
Committee on Equal Employment Opportunity (July 12, 1961) (on file with authors) 
[hereinafter North American Aviation Joint Statement]; Joint Statement on “Plan for 
Progress” Between Radio Corporation of America and President’s Committee on Equal 
Employment Opportunity (July 12, 1961) (on file with authors) [hereinafter Radio Joint 
Statement]; Joint Statement on “Plan for Progress” Between United Aircraft Corporation and 
President’s Committee on Equal Employment Opportunity (July 12, 1961) (on file with 
authors) [hereinafter United Joint Statement]; Joint Statement on “Plan for Progress” Between 
Western Electric Company Incorporated and President’s Committee on Equal Employment 
Opportunity (July 12, 1961) (on file with authors) [hereinafter Western Electric Joint 
Statement]. 

164 See Press Release, John D. McCully, Dir. of Info., President’s Comm. on Equal Emp. 
Opportunity, Plans for Progress (July 14, 1961) (on file with authors) [hereinafter PCEEO 
Press Release]. 

165 See id. (noting President Kennedy described joint statements as “historic step 
forward”). 

166 See, e.g., Western Electric Joint Statement, supra note 163, at 1 (“It is the policy of the 
Western Electric Company that all applicants for employment and all employees are recruited, 
hired and assigned on the basis of merit without discrimination because of race, creed, color 
or national origin.”). 

167 PCEEO Press Release, supra note 164. 
168 See, e.g., Western Electric Joint Statement, supra note 163, at 2. 
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company management to study job areas “in which Negro employment is 
unusually low” and even recommended that corporations institute race-
conscious, “pilot [job] placements” to “emphasize the importance of utilizing 
qualified Negroes” in positions where they had been historically 
underrepresented.169 

Most Plans for Progress contracts proceeded with language similar to 
Lockheed’s pledges. The corporations agreed to keep the PCEEO informed of 
their progress, and the PCEEO agreed to help locate public and private resources 
that might aid each corporation in achieving its goals.170 The contracts likewise 
concluded in a striking fashion. The corporations and the PCEEO resolved that 
while there would not be “specific numerical targets or goals” for minority 
employment, a corporation’s progress would be measured “in part, in terms of 
increases in the numbers of minority persons hired, promoted, involved in 
training and occupying responsible positions within the Corporation.”171 

As new corporations joined Plans for Progress, they cited diverse reasons for 
their decisions to participate in the program. Although corporations like 
Lockheed had a history of racial discrimination, the eight corporations that 
joined Plans for Progress in July 1961 were adamant that they had no history of 
racial discrimination. Corporations like North American Aviation, a major 
aerospace corporation, simply claimed that it was invested in addressing the 
“increasing concern over racial problems, both nationally and 
internationally.”172 North American Aviation’s plan explained that “[t]he 
problem of discrimination [was] complex” and that the corporation had no 
control over the societal factors driving racial stratification in employment.173 

Nonetheless, in the areas of employment that North American Aviation could 
control, the corporation promised to make an even “greater contribution to the 
employment opportunities for Negroes and other members of minority groups” 
and “extend this effort by taking increased affirmative action.”174 For North 
American Aviation, corporate commitments could no doubt help the nation 
realize the “American ideal of equal employment opportunity.”175 

Other corporations used their plans not only to map their future strategies but 
also to showcase past commitments to racial justice. RCA’s plan stated that it 
had practiced nondiscrimination in its hiring and promotion since the 
corporation’s inception.176 The corporation then commended itself for adopting 

169 PCEEO Press Release, supra note 164. 
170 See id. (reporting PCEEO will coordinate with other government and private groups to 

assist companies with implementation). 
171 See, e.g., North American Aviation Joint Statement, supra note 163, at 5. 
172 Id. at 1. 
173 Id. 
174 Id. 
175 Id. 
176 See Radio Joint Statement, supra note 163, at 1 (stating “from the very beginning of its 

organization . . . RCA consistently has maintained” policy guaranteeing equal access to 
employment opportunities). 
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racially progressive policies well before the creation of the PCEEO. The RCA’s 
plan boasted the corporation already had “12 years of recruiting at Negro 
colleges,” provided “[s]cholarship support for Negro candidates at colleges and 
technical institutes, and regular contributions to the United Negro College 
Fund,” and had partnered with civil rights organizations like the NUL to promote 
minority employment.177 For RCA and the PCEEO, these race-conscious efforts 
exemplified nondiscrimination in action and modeled how other corporations 
could ultimately help the United States progress in race relations. 

Plans for Progress received widespread praise. President Kennedy hailed 
these voluntary agreements as “historic” milestones in the civil rights 
movement.178 As the Administration recruited new corporations to the program, 
it held highly publicized White House ceremonies to announce and celebrate 
these new corporate initiatives.179 Through “voluntary action,” Kennedy 
explained, the country could “make real and measurable progress toward the 
goal of equal opportunity in employment for all Americans.”180 Johnson 
similarly described Plans for Progress as a “real milestone in the development 
of equal opportunity for all.”181 He also highlighted the Cold War implications 
of Plans for Progress. During a White House ceremony, as eight leading defense 
contractors signed their agreements, Johnson proclaimed, “America, as a world 
leader, has the responsibility to show the peoples of the world that democracy 
works for every American.”182 He maintained: “America, as a competitor in the 
space-age race, must make full use of its best available workers by giving every 
American a chance to develop his full work potential.”183 For Johnson, when 
these corporations joined Plans for Progress, they were “proclaiming to all the 
world that we mean what we say [when] we pledge equal employment 
opportunity for all regardless of race, creed, color or national origin.”184 

During the program’s early years, the most vocal critics of Plans for Progress 
were not segregationists. Perhaps surprisingly, some civil rights activists were 
the program’s most serious critics. Chief among them was Hill, who asserted 

177 Id. at 3. 
178 PCEEO Press Release, supra note 164. 
179 See Peter Braestrup, 12 More Concerns Vow Job Equality: Agree to Sign Program of 

President’s Committee, N.Y. TIMES, Nov. 25, 1961, at 21 (celebrating public-private 
partnership to increase “Negro and Mexican-American manpower in [the] defense industry” 
and federal compliance reporting system requiring employers to “show the percentage of 
Negroes to other employe[e]s in various job classifications”). 

180 ‘Plan for Progress’ to Eliminate Racial Bias, CHI. DAILY DEF., June 7, 1961, at 9; see 
also Peter Braestrup, Lockheed Signs Equal-Jobs Pact: Agrees to a Plan Advancing Negro 
Opportunities, N.Y. TIMES, May 26, 1961, at 20. 

181 John H. Averill, 12 Defense Firms Sign Anti-Bias Job Pledges: Kennedy Congratulates 
Contractors on Efforts to Provide Equal Opportunity, L.A. TIMES, Dec. 1, 1961, at 5. 

182 Gov. Contractors Undertake Problem of Discrimination, LOUISVILLE DEF., Aug. 3, 
1961, at 15. 

183 Id. 
184 Id. 
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that while Executive Order 10,925 was “a vast improvement . . . over the orders 
of preceding Presidents in barring employment discrimination,” Plans for 
Progress had not actually produced significant changes in minority 
employment.185 Hill explained that the program had failed to deliver on its 
promise, because it diverted attention away from the government taking full 
responsibility to end employment discrimination. Plans for Progress was just a 
“euphemism for what i[n] previous administrations was called ‘Voluntary 
compliance.’”186 More provocatively, Hill argued that Plans for Progress 
corporations largely regarded their pledges as “a way of securing immunity from 
real compliance with the anti-discrimination provisions of their government 
contracts.”187 

Hill blamed Troutman for devising a racial justice program that produced so 
few results, and disapproved of the close friendship that Troutman, a PCEEO 
member, maintained with Senators Talmadge and Russell, two of the country’s 
leading segregationists.188 Hill maintained that Plans for Progress’s weak 
compliance structure and Troutman’s relationships with Russell and Talmadge 
were evidence that Troutman was compromised and, in effect, “a ‘saboteur’ of 
the committee’s avowed purpose.”189 Hill persisted, arguing that the country 
needed a new legal framework, not mere corporate assurances, to protect the 
rights of minority workers.190 

D. Plans for Progress and the March for Civil Rights Legislation 
Plans for Progress steadily grew. By late summer 1963, there were more than 

one hundred Plans for Progress corporations.191 Some corporations endorsed 
Plans for Progress because they believed that the program might be good for 
business. Goodyear Tire & Rubber Company, for example, highlighted the 
financial boon from hiring Black employees for sales roles in certain areas. The 
manager described that in each store location with a Black salesperson, “[q]uite 
a few colored people have dropped in and said ‘I bought this set of tires from 
you because you have a Negro salesman.’”192 

185 Slow Job Progress Criticized by Hill, supra note 140, at 3. 
186 Id. 
187 Id. 
188 See id. For more information about Senators Russell and Talmadge, see Walter Shapiro, 

The U.S. Senate’s Oldest Office Building Honors a Racist, NEW REPUBLIC (Apr. 26, 2021), 
https://newrepublic.com/article/162173/senate-office-building-racist-richard-russell [https:// 
perma.cc/7WF5-WTX6]; On This Day—Dec 18, 1952: Resistance to Racial Integration, 
EQUAL JUST. INITIATIVE, https://calendar.eji.org/racial-injustice/dec/18 [https://perma.cc/CP 
8M-RVD6] (last visited May 31, 2026). 

189 Hill Hits Troutman as Racist, NEW PITT. COURIER, July 14, 1962, at 23 (reporting on 
speech Hill made in which he “virtually called for” Troutman to be removed from PCEEO). 

190 See id. (“[Hill] said also that the NAACP is presently outlining plans to go to the courts 
to ‘build a new body of labor law to protect the fundamental rights of the Negro Worker.’”). 

191 Johnson Cites Progress of Equal Hiring Program, AFRO-AM., Sep. 21, 1963, at 16. 
192 SOUTHERN REGIONAL COUNCIL, SPECIAL REPORT, supra note 135, at 14. 

https://perma.cc/CP
https://calendar.eji.org/racial-injustice/dec/18
https://newrepublic.com/article/162173/senate-office-building-racist-richard-russell
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Meanwhile, civil rights groups remained steadfast that the United States 
needed greater racial repair. Whitney Young, NUL Executive Director, 
demanded a domestic Marshall Plan.193 Young urged the nation to broaden and 
deepen its definition of “equal opportunity” and create a “broad-scale crash 
program of special effort”—what he termed “affirmative action”—in 
employment, education, housing, social services, and political appointments.194 

Such “immediate and massive active action . . . [would] close the economic, 
educational and social gap presently existing between Negro and white 
citizens.”195 The Chicago Defender reported, “[Young] emphasized the 
proposed action is imperative to overcoming the damaging effects and explosive 
potentials of 300 years of deprivation and denial of the Negro community of 
America.”196 

Days before the March on Washington, Jack Greenberg, one of the attorneys 
in Brown and Marshall’s successor at the NAACP Legal Defense Fund, 
responded to criticisms of affirmative action in an article for the New York 
Times.197 As reported in the article, Greenberg proclaimed: “Given the 
discriminatory job market of years past and the fact that Negroes have lacked 
opportunity and incentive to train for jobs from which they were excluded, there 
is a need for affirmative action to involve them in currently all-white 
employment.”198 Yet Greenberg went further: “Where a white man and a Negro 
are equally qualified, given the need to compensate for past discrimination, the 
Negro ought to get the job.”199 Greenberg emphasized that while he did not 
believe in hiring an applicant “solely because of race” or an applicant who was 
not qualified at all, achieving racial equality in society required using race-
conscious methods.200 “A rough rule of thumb in terms of numbers or 
percentages can help determine when the affirmative approach no longer will be 
needed.”201 

As Congress debated the pending civil rights bill, Dr. King published Why We 
Can’t Wait. In the book, he praised the NUL’s Marshall Plan for the Negro and 
made his case for affirmative action. “Among the many vital jobs to be done, the 
nation must not only radically readjust its attitude toward the Negro in the 
compelling present, but must incorporate in its planning some compensatory 

193 Urban League Drafts New 10-Point Integration Plan, CHI. DAILY DEF., June 12, 1963, 
at 9. 

194 Id. 
195 Id. 
196 Id. 
197 See Jack Greenberg, An N.A.A.C.P. Lawyer Answers Some Questions, N.Y. TIMES, 

Aug. 18, 1963, at 16, 85-86. 
198 Id. at 86. 
199 Id. 
200 Id. (acknowledging while hiring incompetent employees would “boomerang in a brief 

time,” training African Americans to be qualified for these jobs would not be difficult). 
201 Id. 
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consideration for the handicaps he has inherited from the past,” King declared.202 

“Whenever this issue of compensatory or preferential treatment for the Negro is 
raised, some of our friends recoil in horror. The Negro should be granted 
equality, they agree; but he should ask nothing more.”203 King reasoned that 
such an approach, while seemingly reasonable, was certainly not realistic. “For 
it is obvious that if a man is entered at the starting line in a race three hundred 
years after another man, the first would have to perform some impossible feat in 
order to catch up with his fellow runner.”204 

Voices inside of Congress also weighed in on affirmative action. In Brown’s 
wake, the Powell Amendment was not widely accepted.205 However, by 1964, 
Powell’s idea became the basis for Title VI of the pending civil rights bill.206 

Title VI authorized the federal government to remove federal funding from 
any institution that engaged in racial discrimination.207 In a 1964 interview 
with Robert Penn Warren, author of the magisterial book, Who Speaks for the 
Negro?, Powell endorsed affirmative action in hiring.208 He told Warren: 

In ‘40 or ‘41, I led the nonviolent picket campaign against [a] bus company 
in New York, because it woldn’t [sic] employ Negroes except as 
maintenance workers, and cleanrers [sic]. [In a later agreement with the 
Transport Workers Union and the president of the bus company], we 
agreed that the bus company would hir [sic] two Negroes for every white, 
until a reasonable had been hired; from that moment which is over 20 years 
ago, I have had not one single complaint from a Negro in the company or 
applying to the company, and today [the Transport Workers Union 
President] has 10,000 Negro union members in the Transport Workers 
Union, and that is proof positive, that prefernetial [sic] hiring does work.209 

202 MARTIN LUTHER KING, JR., WHY WE CAN’T WAIT 134 (1964) [hereinafter KING, WHY 
WE CAN’T WAIT]. 

203 Id. 
204 Id. 
205 See Powell’s Amendments, HARV. CRIMSON (May 20, 1963), https://www.thecrimson.c 

om/ article/ 1963/ 5/ 20/ powells- amendments-prep-adam-clayton-powells [https:// perma.cc/ 
H5TY-FW27] (explaining and criticizing Representative Powell’s continued introduction of 
“discrimination amendments” to civil rights laws which made enactment of these laws 
politically unfeasible). 

206 See C.R. DIV., U.S. DOJ, TITLE VI LEGAL MANUAL 2 (2016) (“[Title VI’s] enactment 
would avoid for the future the occasion for further legislative maneuvers like the so-called 
Powell amendment.”). 

207 See Civil Rights Act of 1964, Pub. L. No. 88-352, tit. VI, 78 Stat. 252, 252-53 
(codified as amended at 42 U.S.C. §§ 2000d to 2000d-7) (“Compliance . . . may be 
effected [] by the termination of . . . such program or activity to any recipient as to whom 
there has been an express finding . . . of a failure to comply . . . .”). 

208 See Interview by Robert Penn Warren with Adam Clayton Powell, Jr. 2-3 (1964) (on 
file with authors) (discussing Powell’s work regarding civil rights and vision for civil rights 
in America moving forward). 

209 Id. 

https://perma.cc
https://www.thecrimson.c
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On July 2, 1964, President Johnson signed the civil rights bill into law.210 

Johnson played a central role in the advancement of the bill. As the PCEEO’s 
inaugural Chair, he pushed Congress to pass the bill, and the PCEEO became 
the Equal Employment Opportunity Commission pursuant to the new 
legislation.211 The 1964 Civil Rights Act would be one of President Johnson’s 
signature achievements. 

In 1965, Johnson issued Executive Order 11,246, which expanded and 
mandated nondiscriminatory practices in hiring and employment among U.S. 
government contractors and required these contractors to take affirmative action 
to provide equal employment opportunity without regard to race, color, religion, 
sex, or national origin.212 Executive Order 11,246 also required the Secretary of 
Labor to “provide administrative support for the execution of the program 
known as the ‘Plans for Progress.’”213 

Plans for Progress began to find strong reception from a wide range of 
institutions during the 1960s. Some states initiated statewide programs modeled 
after Plans for Progress or established close working relationships between state 
employment officials and the PCEEO.214 Colleges and universities began to host 
Plans for Progress conferences and trainings, and these events forged new ties 
between corporations, faculty participants, and students seeking employment.215 

Although not federal contractors, some colleges and universities, including 
Wayne State University, joined Plans for Progress to demonstrate their 
commitments to equal employment practices.216 

210 See This Day in History: President Johnson Signs Civil Rights Act, HISTORY (July 16, 
2025), https:// www.history.com/ this- day-in-history/ july-2/ johnson- signs- civil- rights- act 
[https://perma.cc/KU5T-JC66]. 

211 See Exec. Order No. 10,925, 3 C.F.R. 448 (1961) (“The Committee shall be composed 
as follows: . . . The Vice President of the United States, who is hereby designated Chairman 
of the Committee and who shall preside at meetings of the Committee.”); Civil Rights Act of 
1964, Pub. L. No. 88-352, § 705(a), 78 Stat. 258 (“There is hereby created a Commission to 
be known as the Equal Employment Opportunity Commission . . . .”). 

212 See Exec. Order No. 11,246, 3 C.F.R. 339 (1965) (“The contractor will take affirmative 
action to ensure that applicants are employed, and that employees are treated during 
employment, without regard to their race, creed, color, or national origin.”). 

213 Id. 
214 See Hearings Before the Select Subcomm. on Lab. of the H. Comm. on Educ. & Lab. 

on H.R. 11976, H.R. 8547, and H.J. Res. 607, 88th Cong. 437 (1964) (statement of Thomas 
Roumell, Dir., Mich. Emp. Sec. Comm’n) (noting “close relationship . . . established [by 
Michigan Employment Security Commission] with the President’s Committee on Equal 
Employment Opportunities” and Michigan’s “active program for recruitment of Negro 
college graduates”). 

215 See PRESIDENT’S COMM. ON EQUAL EMP. OPPORTUNITY, THE FIRST NINE MONTHS: 
REPORT OF THE PRESIDENT’S COMMITTEE ON EQUAL EMPLOYMENT OPPORTUNITY 17 (1962) 
(discussing how universities, primarily Historically Black Colleges and Universities 
(“HBCUs”) like Xavier University in New Orleans, hosted career conferences in partnership 
with Plans for Progress). 

216 See PRESIDENT’S COMM. ON EQUAL EMP. OPPORTUNITY, REPORT TO THE PRESIDENT 109 
(1963) (discussing university participation in Plans for Progress). 

https://perma.cc/KU5T-JC66
www.history.com
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In 1965, affirmative action arrived on campus in other ways. President 
Johnson delivered Howard University’s 1965 commencement address, and in so 
doing made moral and foreign policy cases for affirmative action. Johnson 
proclaimed: “Our enemies may occasionally seize the day of change, but it is the 
banner of our revolution they take. And our own future is linked to this process 
of swift and turbulent change in many lands in the world.”217 He then reminded 
the audience of civil rights legislation he helped shepherd as evidence of 
America’s racial progress. This “long series of victories” illustrated that “the 
barriers to . . . freedom are tumbling down.”218 

“But freedom is not enough.”219 President Johnson’s proclamation would ring 
for generations to come. “You do not wipe away the scars of centuries by saying: 
Now you are free to go where you want, and do as you desire, and choose the 
leaders you please.”220 Johnson, borrowing from Dr. King in Why We Can’t 
Wait, declared: “You do not take a person who, for years, has been hobbled by 
chains and liberate him, bring him up to the starting line of a race and then say, 
‘you are free to compete with all the others,’ and still justly believe that you have 
been completely fair.”221 Johnson continued: “Thus it is not enough just to open 
the gates of opportunity. All our citizens must have the ability to walk through 
those gates.”222 He maintained: “We seek not just freedom but opportunity. We 
seek not just legal equity but human ability, not just equality as a right and a 
theory but equality as a fact and equality as a result.”223 

However, while President Johnson championed affirmative action at Howard 
University, minority enrollment at predominantly white institutions was only 
growing slowly.224 The assassination of Dr. King in 1968 changed that 
trajectory. Racial unrest gripped the nation after King’s assassination, and many 
segments of society began to reckon with racism in new ways.225 A writer in the 
New York Times captured this development. “In the two weeks following the 
assassination of Dr. Martin Luther King, colleges and universities across the 
nation have been creating programs to aid the education of Negroes in the slain 

217 President Lyndon B. Johnson, Commencement Address at Howard University: To 
Fulfill These Rights (June 4, 1965), in 1965 PUB. PAPERS 635, at 636. 

218 Id. 
219 Id. 
220 Id. 
221 Id.; see KING, WHY WE CAN’T WAIT, supra note 202, at 134. 
222 Johnson, supra note 217, at 636. 
223 Id. 
224 See Christina Hudson, Black Collegiate Education in the United States (1828-2019), 

BLACKPAST (Jan. 25, 2022), https://blackpast.org/african-american-history/black-collegiate-
education-in-the-united-states-1837-2019 [https://perma.cc/DL2E-5CUA] (“As late as 1967 
[HBCUs] enrolled approximately 80% of Black college and university students throughout 
the United States.”). 

225 See, e.g., Audrey Weaver, Dr. King’s Dream: The Dream of Thousands: ‘What Can 
Our Legacy Be?’ Followers Ask, CHI. DAILY DEF., Apr. 20, 1968, at 29 (discussing how 
educational equality will serve as “cornerstone” to honoring King). 

https://perma.cc/DL2E-5CUA
https://blackpast.org/african-american-history/black-collegiate
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civil rights leader’s memory.”226 Stanford University committed to a $1 million 
program to double its minority student population during the next admissions 
cycle.227 The University of California, Berkeley, which at the time enrolled 
fewer than 500 Black students and approximately 140 Mexican American 
students out of a total student body of 28,000, pledged to use greater affirmative 
action in admissions.228 Yale University’s president and trustees took a broad, 
community-centered approach to commemorating King’s legacy. Yale further 
committed to provide resources to “New Haven’s fight against ‘discrimination, 
poverty, poor education, [and] poor housing.’”229 Harvard University’s Graduate 
School of Education established “a student-faculty Committee for Special 
Recruiting” with express hopes that the school would be able to admit greater 
numbers of Black, Native American, and Puerto Rican students.230 The 
Committee emphasized that its work would not only benefit its campus but also 
prepare minority educational leaders who would serve communities throughout 
the country. One year later, Harvard Law School adopted new admissions 
policies. It created a holistic, race-conscious admissions plan.231 

E. Affirmative Action, Vietnam, and the Johnson Era 
President Harry Truman initiated the desegregation of the military in 1948 

through Executive Order 9,981,232 yet segregation by commission persisted 
within the ranks. The notable absence of minority cadets at the military 
academies further compounded this issue. The service academies stood as 
revered institutions in American life, epitomizing excellence and embodying 

226 F.M.H., Colleges Rushing Help for the Negro Student, N.Y. TIMES, Apr. 21, 1968, at 
E9; see also John W. Anderson, The Universities Seize an Opportunity, WASH. POST, Apr. 14, 
1968, at B6 (describing how King’s assassination changed national discussion on university 
campuses from Vietnam War to race). 

227 See F.M.H., supra note 226, at E9. 
228 See Anderson, supra note 226, at B6 (summarizing what multiple universities, 

including Berkeley, Harvard, Michigan, Stanford, and Yale, did to increase enrollment of 
minority individuals). 

229 F.M.H., supra note 226, at E9. 
230 Id.; David Blumenthal, Ed School Seeks Minority Groups, HARV. CRIMSON (Apr. 19, 

1968), https://www.thecrimson.com/article/1968/4/19/ed-school-seeks-minority-groups-pthe 
[https://perma.cc/TP93-SR2H] (describing Harvard’s School of Education initiative to recruit 
minority students through targeted urban outreach led by Black students, supported by 
dedicated funding, with admissions decisions delegated to special committee and no separate 
academic track for admitted students). 

231 See Michelle N. Amponsah & Emma H. Haidar, How the ‘Harvard Plan’ Shaped 
College Admissions and Campus Diversity, HARV. CRIMSON (Apr. 14, 2023), https://www.the 
crimson.com/article/2023/4/14/harvard-plan-admissions-history [https://perma.cc/T6AN-TD 
VF] (detailing Harvard’s development of race-conscious, holistic admissions and targeted 
outreach efforts in late 1960s and 1970s to expand racial, geographic, and socioeconomic 
diversity on campus). 

232 Exec. Order No. 9,981, 13 Fed. Reg. 4313 (July 28, 1948) (declaring national policy of 
equality of treatment and opportunity in armed services). 

https://perma.cc/T6AN-TD
https://crimson.com/article/2023/4/14/harvard-plan-admissions-history
https://www.the
https://perma.cc/TP93-SR2H
https://www.thecrimson.com/article/1968/4/19/ed-school-seeks-minority-groups-pthe
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national ideals of leadership and civic duty. During Jim Crow, many believed 
that Black students, already seen as second-class citizens, were not fit to attend 
these prestigious institutions. West Point’s record on racial inclusion was 
profoundly inadequate; the Naval Academy’s performance was particularly dire. 
While West Point graduated at least token numbers of Black cadets in the 
nineteenth century,233 the Naval Academy did not graduate its first Black cadet 
until well into the twentieth century, more than three-quarters of a century after 
West Point had begun to slowly desegregate.234 

In 1965, just weeks after Johnson’s commencement address at Howard, Roy 
Wilkins of the NAACP complained to the President about the lack of Black 
cadets at the military academies, especially the Naval Academy. Johnson 
charged Defense Secretary Robert McNamara and Navy officials with 
investigating this problem.235 Admiral Draper Kauffman, then the newly 
installed Superintendent of the Naval Academy, recalled the fallout over the 
Naval Academy’s low Black enrollment: 

I have to confess I’d given the problem no thought whatsoever until the 
roof fell in on August 8th. On that day the permanent secretary of the 
NAACP, Roy Wilkins, whom I later got to know quite well, went to 
President Johnson and said he had found a very positive and conspicuous 
example of discrimination in the armed forces. West Point and the Air 
Force Academy each had more than thirty blacks cadets with enrollments 
of about 3,000, while the Naval Academy with 4,200 midshipmen had only 
eight blacks. The president promptly called the secretary of defense and 
directed him to double that eight immediately and ensure that henceforth 
the navy would at least match the other two services.236 

Navy officials began to recognize that the Naval Academy needed to intensify 
its recruitment efforts substantially if it were to enroll more minority candidates. 
The Navy adopted previously underutilized strategies to secure admissions 
nominations for minority candidates overlooked by congressional 

233 See Featured Resources: A Closer Look: Black History Month, U.S. MIL. ACAD. LIBR., 
https://library.westpoint.edu/featuredresources/BlackHistoryMonth [https://perma.cc/3JRM-
BFTN] (last visited May 31, 2026) (“Between 1870-1900, the Academy admitted 12 African 
American cadets. These young men experienced racial prejudice, hazing, ostracism, and 
silence. Only three of the 23 cadets were about to surmount and endure the harsh treatment 
and graduated.”). 

234 See Taira Payne, Wesley Brown—The First: The First African American Graduate of 
the U.S. Naval Academy, U.S. NAVAL INST. (Feb. 2022), https://www.usni.org/magazines 
/naval-history-magazine/2022/february/wesley-brown-first (heralding first African American 
graduate of Naval Academy, who did not enroll until 1945, one century after Academy’s 
founding, and noting “handful of black midshipmen had previously been appointed to the 
school in Annapolis, but all were either pushed out or left of their own volition prior to 
graduation”). 

235 See Johnson Orders Study on Annapolis Negroes, N.Y. TIMES, Aug. 4, 1965, at 19. 
236 John W. Bodnar, How Long Does It Take to Change a Culture? Integration at the U.S. 

Naval Academy, 25 ARMED FORCES & SOC’Y 289, 297-99 (1999). 

https://www.usni.org/magazines
https://perma.cc/3JRM
https://library.westpoint.edu/featuredresources/BlackHistoryMonth
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representatives. In 1966, the Navy proactively reached out to all 38,000 high 
schools and junior colleges across the United States.237 Additionally, the 
Department of Defense’s Director for Civil Rights targeted selected Black high 
schools, and the Naval Academy directly engaged with over 1,200 Black 
National Merit Scholars.238 

Recognizing the need for more structured and systemic approaches, the Navy 
soon established the Broadened Opportunity for Officer Selection and Training 
(“BOOST”) program.239 This initiative aimed to enhance minority enrollment in 
both the Naval Reserve Officers Training Corps and the Naval Academy.240 

BOOST provided a one-year intensive course at the Naval Academy Preparatory 
School, where candidates received additional instruction to better position them 
for admission into officer selection programs.241 

Moreover, the Navy implemented the Minority Officer Recruiting Effort 
(“MORE”), which was designed to bolster the recruitment and commissioning 
of minority officers by focusing on Historically Black Colleges and Universities 
(“HBCUs”) and other institutions with significant minority populations.242 

According to one report, “[t]he Navy almost tripled the number of Negro officers 
commissioned under its Minority Officer Recruiting Effort (MORE) between 
[fiscal year] ‘67 and [fiscal year] ‘68.”243 Lieutenant Commander Wendell N. 
Johnson, appointed as the Navy’s Minority Recruiting Officer, ambitiously 
stated that MORE would persist until the representation of minority group 
officers in the Navy mirrored the proportions of minorities in the general 
population—a challenging goal, given that at the time, Black commissioned 
officers comprised only 0.47% of the Navy’s approximately 81,000 active-duty 
officers.244 

Johnson’s investigation highlighted that West Point faced significant 
challenges in enrolling Black cadets during this era. Throughout the 1950s, the 
number of Black cadets in all four classes never exceeded twenty, representing 

237 See id. at 300. 
238 See id. at 300-01 (documenting use of institutional authority to accelerate racial 

integration at Naval Academy through housing pressure on local establishments, faculty 
integration, admissions reforms circumventing discriminatory congressional nominations, 
and targeted national recruitment initiatives, resulting in sharp increase in Black graduates 
between 1966 and 1971 and establishment of Broadened Opportunity for Officer Selection 
and Training (“BOOST”) preparatory program). 

239 See id. at 300. 
240 See id. 
241 See id. (noting participants completed year of structured academic preparation and 

support before entering formal officer-accession tracks); see also Navy Project Accepts S.A. 
Youth, S.A. EXPRESS-NEWS, June 15, 1969, at 17A (documenting path of Navy’s first 
candidate for BOOST program). 

242 See James Baumgarner, Navy Steps Up Minority Group Officer Program, ARMED 
FORCES J., Sep. 7, 1968, at 27. 

243 Id. 
244 See id. 
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less than 1% of the entire student body.245 Only two Black cadets graduated from 
West Point in 1967, and by 1968, a mere sixty-eight Black cadets had graduated 
since the Academy’s establishment 166 years prior.246 

West Point initiated a recruitment drive to increase minority enrollment in 
1968 due to growing criticisms.247 Lieutenant Colonel Manley Rogers, West 
Point’s new admissions officer, instituted extensive outreach through mass 
mailings to potential minority applicants, engaged school principals, and 
guidance counselors, and hosted recruitment events nationwide.248 Additionally, 
West Point began requesting applicants’ racial identities on its application 
form.249 These efforts bore fruit, culminating in the enrollment of a then-record 
nine Black cadets in 1968, followed by forty-seven the subsequent year.250 

Meanwhile, the Vietnam War raged. The war exacted a heavy toll on soldiers 
of color, perpetuating the harsh racial disparities in civilian life in the armed 
forces. Black men were drafted and died at disproportionately high rates 
compared to their white counterparts, as Black soldiers represented a larger 
proportion of combat troops than that of military members overall.251 There were 
significant racial tensions within military units as white officers regularly 
mistreated minority soldiers, and when major racial fights frequently ensued, the 
military justice system often imposed disparately harsh penalties on minority 
soldiers.252 These stark disparities spurred further civil rights advocacy within 
the military and across the United States, and the increasingly controversial war 
sparked debates about the racial costs of military engagements abroad. As troop 
morale and cohesion suffered, some military leaders who were skeptical of 
affirmative action came to embrace the idea that the commissioned and non-
commissioned officer ranks should mirror the nation’s demographics. 

245 See Matthew F. Delmont, Opinion: This Lawsuit Is About Far More than What 
Happens at West Point, CNN (Sep. 27, 2023, at 18:56 ET), https://www.cnn.com/2023/09/27/ 
opinions/ west-point-race-based-admissions-lawsuit-military-delmont/index.html [https://per 
ma.cc/5XT3-85HW]. 

246 See id. 
247 See BETH BAILEY, AN ARMY AFIRE: HOW THE US ARMY CONFRONTED ITS RACIAL 

CRISIS IN THE VIETNAM ERA 265 (2023) (“The DoD announced that any school that practiced 
racial discrimination would lose its ROTC funding, and the three military 
academies . . . launched what Ebony characterized as a ‘massive national recruitment 
campaign.’”). 

248 See id. (“The new admissions officer, Lt. Col. Manley Rogers, launched what he called 
a ‘vigorous program to encourage minority group candidates’ . . . . That year West Point sent 
a mass mailing to potential minority candidates. And it restored the question about racial 
identity to the application form . . . .”). 

249 See id. at 265-66 (noting West Point restored racial-identification questions to 
“recognize immediately minority group applicants” and provide “whatever assistance is 
appropriate”). 

250 See id. at 266; see also West Point Graduates Record ‘Nine,’ NEW PITT. COURIER, June 
22, 1968, at 12 (showing photographs of nine Black cadets in West Point class of 1968). 

251 See BAILEY, supra note 247, at 115-16. 
252 Id. at 97, 115-16. 

https://per
https://www.cnn.com/2023/09/27
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Affirmative action transformed into a troop management tool and advanced 
national security interests.253 Affirmative action also showed minority soldiers 
that there were actual pathways to military leadership and that they were not 
mere “cannon fodder.”254 As the United States fought for democracy in Vietnam, 
diversifying military leadership signaled to the world that the United States truly 
valued racial justice and was an inclusive democracy. 

Nonetheless, a small but vocal minority of movement activists opposed all 
military service as part of their opposition to the Vietnam War, despite the 
important role that Black military service had played in advancing the civil rights 
movement. For these activists, militarism ran counter to the nonviolence 
practiced in the United States and raised critical questions about why racial 
minorities needed to further their struggles for equality on the backs of 
Vietnamese peasants.255 The Student Nonviolent Coordinating Committee 
(“SNCC”) was the first major civil rights organization to dissent on the war, a 
stance that splintered the civil rights coalition responsible for that decade’s 
landmark federal civil rights legislation.256 Wilkins quickly disassociated the 
NAACP from SNCC in a widely published opinion editorial entitled “SNCC 
Does Not Speak for the Whole Movement.”257 Whitney Young publicly broke 
with SNCC, arguably in a display of political expediency. “If we are not with 
[President Johnson] on Vietnam,” Young lectured, “then he is not going to be 
with us on civil rights.”258 Dr. King, spurred by SNCC, declared his opposition 
to the war. For King, the war was not only immoral; the war also diverted much-
needed federal funds away from building the Beloved Community at home, itself 
a project of racial and economic repair.259 

F. Affirmative Action, Vietnam, and the Nixon Era 
After President Richard Nixon’s election, the government continued to 

wrestle with how the treatment of minority soldiers in the military exposed deep-
rooted racism in the United States. Nixon expanded the use of affirmative action 
to help manage these escalating racial conflicts in the ranks and improve the 

253 Id. 
254 Id. at 272. 
255 See JAMES FORMAN, THE MAKING OF BLACK REVOLUTIONARIES 445-47 (1972) 

(discussing how Vietnam War radicalized Black activists by disproportionately drafting and 
killing Black men and prompting some to reject military service as incompatible with 
nonviolence and racial justice). 

256 See id. 
257 Roy Wilkins, SNCC Does Not Speak for the Whole Movement, L.A. TIMES, Jan. 17, 

1966, at A5. 
258 FORMAN, supra note 255, at 369. 
259 See George McGovern, Introduction to Beyond Vietnam, in A CALL TO CONSCIENCE: 

THE LANDMARK SPEECHES OF DR. MARTIN LUTHER KING, JR. 133, 134-36 (Clayborne Carson 
& Kris Shepard eds., 2001) (conveying how Vietnam War betrayed America’s moral 
commitments, diverted resources from racial justice, and disproportionately harmed poor and 
Black communities). 
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nation’s foreign image. A detailed Department of Defense memorandum 
produced at the turn of the 1970s, “Department of Defense Equal Opportunity 
and Affirmative Actions in the Area of Race Relations,” captured the military’s 
redoubled efforts to enforce and enhance policies of equal opportunity in the 
various military branches.260 

According to the Department of Defense, the Navy had demonstrated 
remarkable racial progress through initiatives such as MORE, successfully 
doubling the number of Black officers within two years.261 The Nixon 
Administration also praised BOOST for actively preparing growing numbers of 
applicants from underprivileged racial and ethnic backgrounds for entry into the 
Naval Academy. The Air Force instituted more aggressive affirmative action 
measures by appointing Equal Opportunity Officers at every major command. 
These Officers were charged with overseeing compliance and advising on race-
related matters. Furthermore, the Air Force initiated a series of visits to review 
the status of race relations and equal opportunity across its major commands.262 

But for the Department of Defense, affirmative action was not simply about 
increasing the number of commissioned officers of color; affirmative action 
required the branches to expand educational opportunities within ranks to foster 
a more inclusive military. The Nixon Administration’s memorandum praised the 
Army for integrating sensitivity training into its educational programs and 
enhancing community relations efforts to secure fair treatment of all military 
personnel by local communities.263 The Army institutionalized race relations 
seminars at every major installation by the decade’s end, and introduced a 
comprehensive race relations course into its training curriculum.264 According 
to the Administration, the new Army-wide Race Relations Conference 
exemplified the branch’s dedication to systematically addressing and improving 
race relations within its ranks.265 Additionally, the Department of Defense 
spearheaded the development of a college-level Black History course available 
to all military personnel and offered through individual correspondence or group 
classes at Air Force bases.266 This newly established course addressed the 
historical oversight and misrepresentation of Black contributions to the country 

260 See generally Off. of the Sec’y of Def., Fact Sheet: Dep’t of Def. Equal Opportunity 
Programs and Affirmative Actions in the Area of Race Rels. (Dec. 18, 1970) (on file with 
authors) [hereinafter DoD Fact Sheet]. 

261 See id. at 3. 
262 See id. at 2. 
263 See Seeks Racial Harmony: Equality Given Highest Priority by Army Secty., NEW J. & 

GUIDE, Mar. 14, 1970, at 2 [hereinafter Seeks Racial Harmony]. 
264 See James S. White, Race Relations in the Army, MIL. REV., July 1970, at 10 (describing 

educational programs aimed at developing “better understanding and awareness of the 
underlying facets influencing current racial problems”). 

265 See id. at 4-5 (describing Army efforts throughout 1960s to mitigate racial tensions). 
266 See DoD Fact Sheet, supra note 260, at 1. 



  

      

 

    
   

   
     

         
     

        
         

        
         

       
           

    
     

        
     

 

   
          

      
      

         
      

   
             

      
    

         
     
          

          
      

 
                

                 
 

     
 
   
           

          
              

           
               

 

770 BOSTON UNIVERSITY LAW REVIEW [Vol. 106:729 

and fulfilled what the Nixon Administration and soldiers of color deemed a 
critical educational need.267 

For the Nixon Administration, affirmative action entailed better recognition 
of soldiers’ diverse cultural backgrounds. According to the memorandum, the 
Department of Defense now required exchanges on post “to stock cosmetics, 
clothing and literature of particular interest to minority personnel.”268 Also, the 
Department of Defense now “permitt[ed] the wearing of the Afro hair style as 
long as it is evenly tapered and does not interfere with the wearing of military 
headgear.”269 It added: “The Armed Forces Network has included programs 
related to [B]lack history and culture” and even “doubled the amount of ‘soul’ 
music played on the air.”270 The Administration believed another key strategy 
was to use the Department of Defense publications to amplify minority 
perspectives and provide a richer, more diverse representation of views within 
the military. The Department of Defense viewed these initiatives across its 
branches as a way to advance civil rights within the military environment and 
presumably as a means to showcase the nation’s democratic commitments, both 
domestically and globally.271 

IV. BUNKERS AND BOARDROOMS 

There are many ways to consider whether the Roberts Court’s and SFFA’s 
anti-affirmative action positions reflect the racial justice legacies of the civil 
rights movement. One straightforward way is to assess their application of strict 
scrutiny, the doctrine developed in Korematsu. In other words, would civil rights 
advocates of the 1960s recognize the Roberts Court’s application of and SFFA’s 
use of Korematsu in the fight over affirmative action? 

At the outset, one must easily conclude that civil rights advocates would reject 
SFFA’s bold, anti-affirmative claims. SFFA maintains that race-conscious 
admissions policies always violate the Constitution and run counter to the 
principles of the civil rights movement. SFFA argues as if affirmative action did 
not begin during the civil rights movement and because of that movement.272 

This whitewashing of civil rights history is, at minimum, misinformation. 
The Roberts Court applied strict scrutiny more carefully than SFFA desired 

in SFFA. The Court, while gutting affirmative action, held that educational 

267 See Seeks Racial Harmony, supra note 263, at 2 (“We are insuring that the role the 
Negro plays in all levels of the Army is accurately reflected in our training aids and recruiting 
literature.”). 

268 DoD Fact Sheet, supra note 260, at 1. 
269 Id. 
270 Id. at 7. 
271 See id. at 5 (stating Secretary of Army “publicly reaffirm[ing], the Army’s commitment 

to insuring that all Army personnel are afforded equality of opportunity and treatment”). 
272 SFFA, About, supra note 25 (“Our mission is to support and participate in litigation that 

will restore the original principles of our nation’s civil rights movement: A student’s race and 
ethnicity should not be factors that either harm or help that student to gain admission to a 
competitive university.”). 
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diversity remains a compelling governmental interest.273 Nonetheless, it must be 
stressed that this interest, as the Court understands it today, was not a compelling 
governmental interest during the civil rights movement. The educational 
diversity rationale only emerged in 1978 when Justice Powell rejected remedial 
rationales for affirmative action.274 The educational diversity rationale is no 
doubt the product of living constitutionalism—ironically, a judicial 
methodology ostensibly rejected by most on the current Court.275 

In fact, one might find it curious that the Court’s majority even relied on strict 
scrutiny at all in SFFA, given the influence that originalism enjoys with the 
Justices. Korematsu was decided in 1944. The Fourteenth Amendment was 
ratified in 1868.276 Developments in 1868, not 1944, should guide originalist 
analysis. Furthermore, the Court depicted Brown, decided in 1954, as its 
jurisprudential lodestar in SFFA, but this begs a more critical question: Why use 
strict scrutiny to analyze affirmative action in SFFA if the Court is so reliant on 
Brown? Brown did not cite Korematsu at all, nor did Brown apply strict scrutiny. 
More troubling for the Court’s originalists, why use Brown to approach the 
issues in SFFA? Brown expressly repudiated a backward-looking approach to 
equal protection analysis. The Court in Brown declared: “In approaching this 
problem, we cannot turn the clock back to 1868 when the Amendment was 
adopted . . . . We must consider public education in the light of its full 
development and its present place in American life throughout the Nation.”277 

In SFFA, for a majority so intent on relying on civil rights history to decide 
affirmative action’s fate, their methodology falls apart and far short of serious 
historical analysis, raising questions about the intellectual honesty underlying 
the opinion. 

During the civil rights movement, advocates cited three justifications for 
affirmative action. Activists made a moral case for affirmative action, asserting 
that it was ethically right for the government and other societal actors to repair 
past racial harms and legacies. The military and corporations made their 
respective cases for affirmative action, rooting their interests in a mix of Cold 
War and economic concerns.278 

This Part compares the early justifications for affirmative action—concerns 
over morality, the military, and markets—against the Roberts Court’s and 

273 Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (SFFA), 
143 S. Ct. 2141, 2164-65 (2023). 

274 Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 311-12 (1978) (“[A diverse student 
body] clearly is a constitutionally permissible goal for an institution of higher education.”). 

275 See ERWIN CHEMERINSKY, WORSE THAN NOTHING: THE DANGEROUS FALLACY OF 
ORIGINALISM 12 (2022) (describing ideological composition of current Supreme Court 
bench). 

276 Brown v. Bd. of Educ., 347 U.S. 483, 492 (1954) (“[W]e cannot turn the clock back to 
1868 when the [Fourteenth] Amendment was adopted . . . .”). 

277 Id. at 492-93. 
278 See supra Part III. 
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SFFA’s perspectives on these justifications. This Part then places the Roberts 
Court’s and SFFA’s approaches to narrow tailoring in historical perspective. 

What emerges from this analysis is a better appreciation for how courts can 
construct authoritative narratives of the past and how judicial interpretations of 
history can narrow or widen the scope of civil rights protections. SFFA litigated 
much more than two admissions policies; it litigated the meaning of the civil 
rights movement and retrofitted landmark decisions such as Korematsu and 
Brown to burden today’s civil rights advocates. Nonetheless, if SFFA was 
genuinely interested in returning to the “original principles of the nation’s civil 
rights movement” and the Roberts Court was truly committed to guaranteeing 
equal protection as leaders in the civil rights movement understood equal 
protection, then both SFFA and the Court would come to different conclusions 
about their positions on race-conscious admissions.279 

What also emerges from historicizing SFFA is a more complicated picture of 
racial progress over time. On one hand, there have been significant increases in 
the numbers of racial minorities in higher education, the military, and corporate 
America since affirmative action’s inception. This is unequivocally a story of 
racial progress. On the other hand, the Court invalidated affirmative action 
policies that would have been constitutional more than six decades ago. How 
can we interpret the reality that there were more constitutionally permissible 
ways to achieve racial equality in admissions in 1963 compared to in 2023? 

Conventional accounts of racial progress hold that progress will inevitably 
occur because Americans are committed to perfecting the nation’s democratic 
ideals.280 In SFFA, the Court invalidated affirmative action policies that the 
architects of modern equal protection doctrine would have embraced. Such a 
perspective runs counter to traditional narratives around racial justice, reveals 
how few legal tools racial justice advocates can now wield, and serves as caution 
to those who feel the nation has overcome its racial woes. 

279 See SFFA, About, supra note 25; Students for Fair Admissions, Inc. v. President & 
Fellows of Harvard Coll. (SFFA), 143 S. Ct. 2141, 2175-76 (2023). 

280 See Jack M. Balkin, Brown v. Board of Education: A Critical Introduction, in WHAT 
BROWN V. BOARD OF EDUCATION SHOULD HAVE SAID: THE NATION’S TOP LEGAL EXPERTS 
REWRITE AMERICA’S LANDMARK CIVIL RIGHTS DECISION 3, 5 (Jack M. Balkin ed., 2002) 
(arguing America is “continually striving for democratic ideals from its founding”). But see 
Derrick A. Bell, Jr., Comment, Brown v. Board of Education and the Interest-Convergence 
Dilemma, 93 HARV. L. REV. 518, 523-24, 528 (1980) (arguing what appears to be racial 
progress often results from elite interest convergence rather than inevitable democratic 
progress). 
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A. Affirmative Action’s Justifications 

1. Moral Cases 
In SFFA, the Justices sparred about the meaning of Brown and who should be 

considered Brown’s heirs.281 The Justices were fighting not simply for the 
constitutional high ground but also for the moral high ground, as those on the 
“right” side of history could depict their opponents as today’s segregationists. 
The contestation over Justice Thurgood Marshall’s legacy drove this debate, and 
given Marshall’s centrality in the Brown litigation, it is obvious why he looms 
large here. Marshall unapologetically supported affirmative action, authoring a 
stinging, historically driven opinion in Regents of University of California v. 
Bakke.282 Justice Thomas’s and, more generally, the Court’s unwillingness to 
engage with Marshall’s Bakke opinion are shocking. It must be understood as 
nothing short of disrespectful and a profound form of historical denial. 

However, there were many more civil rights lawyers involved in Brown not 
named Thurgood Marshall. Such a heavy focus on Marshall obscures other 
opportunities to show the wealth of Brown litigators who expressly championed 
affirmative action: Constance Baker Motley,283 Robert Carter,284 Oliver Hill,285 

and Jack Greenberg.286 

The Justices turned to movement activists as a way to establish the moral high 
ground in the affirmative action debate. The Court’s majority channeled King’s 
legacy implicitly.287 The choice to invoke King on affirmative action is perhaps 

281 Compare SFFA, 143 S. Ct. at 2164 (“The Davis program therefore flatly contravened 
a core ‘principle imbedded in the constitutional and moral understanding of the times’: the 
prohibition against ‘racial discrimination.’” (quoting Regents of Univ. of Cal. v. Bakke, 438 
U.S. 265, 418 n.21 (1978))), with id. at 2263 (Sotomayor, J., dissenting) (“As has been the 
case before in the history of American democracy, ‘the arc of the moral universe’ will bend 
toward racial justice despite the Court’s efforts today to impede its progress.” (quoting Martin 
Luther King, Jr., Our God Is Marching On!, Address at the Conclusion of the Selma-to-
Montgomery March on the Steps of the Alabama State Capitol (Mar. 25, 1965))). 

282 438 U.S. 265 (1978); see, e.g., SFFA, 143 S. Ct. at 2232 (Sotomayor, J., dissenting) 
(“The Court’s recharacterization of Brown is nothing but revisionist history and an affront to 
the legendary life of Justice Marshall, a great jurist who was a champion of true equal 
opportunity, not rhetorical flourishes about colorblindness.”). 

283 See Georgia’s Irascible Federal Judge, AFRO-AM., July 9, 1963, at 4 (chronicling 
Motley’s activism, expressed with “considerable heat,” about school segregation). 

284 See Juanita Bratcher, Things Looking Up for Minority Contractors, CHI. DAILY DEF., 
Oct. 10, 1987, at 13 (reporting Robert Carter’s role as master of ceremonies at Black 
Contractors United Seventh Annual Awards Dinner and involvement with organizational 
efforts to uplift Chicago Black business community). 

285 See Explorations in Black Leadership: Transcripts Oliver Hill, UNIV. OF VA. ARTS & 
SCIS., https://blackleadership.virginia.edu/transcript/hill-oliver [https://perma.cc/M3PY-FER 
L] (last visited May 31, 2026) (recounting Hill’s involvement in Brown and explaining 
influence and benefits of affirmative action). 

286 See Greenberg, supra note 197, at 16, 85-86. 
287 See supra Section II.A. 

https://perma.cc/M3PY-FER
https://blackleadership.virginia.edu/transcript/hill-oliver
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cliché. One man was not an entire civil rights movement; a diverse group of civil 
rights activists had views on affirmative action, and King’s views, properly 
understood, do not support the majority’s conclusions. 

The dissent also recalled Dr. King’s legacy, and while more thoughtful than 
the majority’s channeling, it was not as robust as it might have been. In her 
dissent, Justice Sotomayor mobilized King’s legacy in citing a very familiar 
passage from King’s “I Have a Dream” speech. Justice Sotomayor declared, 
quoting King in part: “A racially integrated vision of society, in which 
institutions reflect all sectors of the American public and where ‘the sons of 
former slaves and the sons of former slave owners [are] able to sit down together 
at the table of brotherhood,’ is precisely what the Equal Protection Clause 
commands.”288 

To be sure, Justice Sotomayor did not need to acknowledge King’s arguments 
to advance her vision of equal protection. She offered a powerful rejoinder to 
the Court’s originalists, firmly rooting her reading of equal protection in such 
laws as the Freedmen’s Bureau Act.289 One might imagine that she cited King’s 
“I Have a Dream” speech to respond to conservative misappropriations of this 
speech. Nonetheless, there are many writings and speeches outside of the “I 
Have a Dream” speech that she might have invoked to bolster her analysis. 
While Justice Sotomayor was essentially correct in asserting that King’s vision 
aligns with core notions of equal protection, there was no need to make any 
analytical leap using the “I Have a Dream” speech to draw the connection. What 
Sotomayor missed—and what the remainder of the Court and amici curiae all 
missed—was King’s explicit and consistent views on race-conscious measures 
expressed in his writings and historical record. 

King clearly stated, for instance, that Brown’s guarantee of equal protection 
accorded with his demands for relief for the victims of historical and continuing 
societal discrimination. King traveled to India following Brown, and there he 
studied the Indian government’s programs that directly benefitted Dalits, the 
disadvantaged group then known as “untouchables.”290 King wrote that he was 
“surprised and delighted to see that India has made greater progress in the fight 
against caste ‘untouchability’ than we have made here in our own country 
against race segregation.”291 He maintained: “Both nations have federal laws 
against discrimination (acknowledging, of course, that the decision of our 
Supreme Court is the law of our land).”292 He then emphasized a critical point 
of divergence: 

288 Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (SFFA), 
143 S. Ct. 2141, 2250 (2023) (Sotomayor, J., dissenting). 

289 See id. at 2227-30. 
290 See Martin Luther King, Jr., My Trip to the Land of Gandhi, EBONY, July 1959, at 84, 

reprinted in 5 THE PAPERS OF MARTIN LUTHER KING, JR. 231, 236 (Clayborne Carson, Tenisha 
Armstrong, Susan Carson, Adrienne Clay & Kieran Taylor eds., 2005) (describing King’s 
visit and analogizing American and Indian nonviolent civil rights movements). 

291 Id. 
292 Id. 
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[T]here are great differences between what India has done and what we 
have done on a problem that is very similar. . . . The [Indian] government 
has thrown its full weight behind the program of giving the [Dalits] an 
equal chance in society—especially when it comes to job opportunities, 
education and housing.293 

King, drawing inspiration from reparative justice in India, called for greater 
reckoning with societal discrimination.294 In 1961, he penned an article that 
expounded upon his experiences in India. He explained: 

A recent visit to India revealed to me the vast opportunities open to a 
government determined to end discrimination. When it confronted the 
problem of centuries-old discrimination against the “untouchables,” India 
began its thinking at a point that we have not yet reached. Probing its moral 
responsibilities, it concluded that the country must atone for the immense 
injustices imposed upon the untouchables. . . . Thus, millions of rupees are 
set aside each year to provide scholarships, financial grants and special 
employment opportunities for the untouchables.295 

King was adamant that remedial programs were not forms of reverse 
discrimination. In his article, King added: “To the argument that this is a new 
form of discrimination inflicted upon the majority population, the Indian people 
respond by saying that this is their way of atoning for the injustices and 
indignities heaped in the past upon their seventy million untouchable 
brothers.”296 

More disturbingly, somehow missing in all of the SFFA litigation is that King 
expanded on this insight in Why We Can’t Wait by discussing reparative justice’s 
role in college admissions. In India, Prime Minister Jawaharlal Nehru told King 
that “if two applicants compete for entrance into a college or university, one of 
the applicants being an untouchable and the other of high caste, the school is 
required to accept the untouchable.”297 King explicitly praised this admissions 
practice—a practice that goes well beyond using race as one of many factors like 
Harvard and UNC had done—and believed that this system should serve as a 
model for the United States.298 

293 Id. 
294 See id. at 236-38. In Brown, the Court condemned segregation for stigmatizing Black 

schoolchildren. Brown v. Bd. of Educ., 347 U.S. 483, 494 (1954). During King’s trip to India, 
he began to identify as an “American untouchable,” and used the Court’s insights in Brown 
to compare the racial stigmas caused by segregation to the religious stigmas caused by 
casteism. See A KNOCK AT MIDNIGHT: INSPIRATION FROM THE GREAT SERMONS OF REVEREND 
MARTIN LUTHER KING, JR. 91 (Clayborne Carson & Peter Holloran eds., 1998) (“Yes, I am 
an untouchable, and every Negro in the United States of America is an untouchable. And this 
is the evilness of segregation: it stigmatizes the segregated as an untouchable in a caste 
system.”). 

295 King, Equality Now, supra note 112, at 158. 
296 Id. 
297 KING, WHY WE CAN’T WAIT, supra note 202, at 135. 
298 See id. 



  

      

 

              
       

  
           

              
       

      
           

      
      

     
     

 
           

     
     
        

   
        

          
            

     
    
       
           

          
       

     
            

   
           
      

      
        

      

 
         

    
             

             
           

           
             

          
 

776 BOSTON UNIVERSITY LAW REVIEW [Vol. 106:729 

King did not retreat from this position. In Where Do We Go From Here: 
Chaos or Community?, King’s last book published less than a year before his 
assassination, he proclaimed: 

[A]bsolute justice for the Negro simply means . . . that the Negro must 
have “his due.” . . . It is . . . important to understand that giving a man his 
due may often mean giving him special treatment. I am aware of the fact 
that this has been a troublesome concept for many liberals, since it conflicts 
with their traditional ideal of equal opportunity and equal treatment of 
people according to their individual merits. But this is a day which 
demands new thinking and the reevaluation of old concepts. A society that 
has done something special against the Negro for hundreds of years must 
now do something special for him, in order to equip him to compete on a 
just and equal basis.299 

Moreover, it is difficult to understand the development of affirmative action 
in higher education without revisiting King’s legacy. Colleges and universities 
across the United States expanded the use of race in admissions and scholarship 
awards following King’s assassination. Indeed, one could easily frame 
affirmative action in higher education as a tribute to King.300 

The SFFA litigants and the Roberts Court might have considered the history 
of affirmative action by revisiting Plans for Progress. But they did not do so. 
However, they are not alone in overlooking Plans for Progress in these 
affirmative action cases. Justices on the Burger and Rehnquist Courts, including 
those Courts’ progressive Justices, never considered the relationship between 
Plans for Progress and race-conscious admissions. In Bakke, for example, there 
were spirited debates over the historical context and debates surrounding the 
passage of the 1964 Civil Rights Act.301 An important fact would have been 
illuminating in this debate: The same Congress that adopted Title VI also 
appropriated funds to support Plans for Progress. 

Affirmative action was widely embraced by civil rights activists in the 1960s. 
If anything, as the complaints about Plans for Progress demonstrated, activists 
wanted much more, not less, from affirmative action. Activists were routinely 
critical of Plans for Progress’s emphasis on voluntary compliance and the lack 
of enforcement mechanisms to ensure corporate compliance. Critics argued that 
without legal or financial consequences for non-compliance, many companies 
could, and did, make superficial commitments to affirmative action without 

299 MARTIN LUTHER KING, JR., WHERE DO WE GO FROM HERE: CHAOS OR COMMUNITY? 95 
(Beacon Press 2010) (1968). 

300 F.M.H., supra note 226, at E9 (“In the two weeks following the assassination of Dr. 
Martin Luther King, colleges and universities across the nation have been creating programs 
to aid the education of Negroes in the slain civil rights leader’s memory.”). 

301 See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 328-40 (1978) (analyzing 
1964 Civil Rights Act legislative history to demonstrate Title VI prohibits only racial criteria 
violative of Fourteenth Amendment and does not bar remedial preferences for racial 
minorities). 
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implementing substantial changes.302 This voluntary approach was seen as 
inadequate to address deeply entrenched racial discrimination in employment 
practices.303 

The most significant concern here is that the moral case for affirmative action 
stemmed from much larger demands for reparative justice. Even moderate civil 
rights organizations like the NUL demanded a “Marshall Plan for the Negro”— 
a fact lost in the affirmative action litigation and in nearly all legal scholarship.304 

Viewed from this perspective, the permissive use of race as one of many factors 
in college admissions might seem little more than a racial pittance. 

2. Military Cases 
In a footnote, the Court exempted the military academies from SFFA “in light 

of the potentially distinct interests that military academies may present.”305 The 
Court’s footnote produced odd results. As Justice Sotomayor’s dissent 
highlighted, some of the national security interests that impact the military 
academies also impact civilian universities, as many civilian universities house 
Reserve Officers’ Training Corps (“ROTC”) programs.306 Sotomayor might 
have doubled down on her sharp assessment. ROTC programs, including those 
at civilian universities such as UNC, are the largest single source of 
commissioned officers each year. Civilian universities commission more than 
8,500 officers annually, and this number exceeds the number of officers 
commissioned annually by all of the military academies combined.307 Should a 
student’s campus determine how much equal protection that student receives? 
More pointedly, the Court’s reluctance to address race-conscious admissions in 
the military academies has produced an awkward situation where college 
applicants of color may receive more equal protection or less based on whether 
they are willing to attend a military academy and subsequently risk their lives 
for their country. 

The Court merely stated that educational diversity remains a compelling 
governmental interest but provided virtually no analysis of the relationship 

302 See Slow Job Progress Criticized by Hill, supra note 140, at 3 (citing Herbert Hill’s 
criticism of Plans for Progress for not creating widespread opportunities for Black workers 
and instead giving contractors immunity from real compliance with anti-discrimination 
provisions). 

303 See id. (tying Plans for Progress’s lack of progress to its regime of “[v]oluntary 
compliance”). 

304 For the lone reference in legal scholarship, see Tomiko Brown-Nagin, Does Protest 
Work?, 56 HOW. L.J. 721, 729 (2013). 

305 Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (SFFA), 
143 S. Ct. 2141, 2166 n.4 (2023). 

306 See id. at 2260-61 (Sotomayor, J., dissenting) (affirming amici assertions that Corps 
(ROTC) programs at civilian institutions also provide pipeline of highly qualified and racially 
diverse officers). 

307 See KRISTY N. KAMARCK, CONG. RSCH. SERV., IF11235, DEFENSE PRIMER: SENIOR 
RESERVE OFFICERS’ TRAINING CORPS 1 (2024). 
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between national security interests and educational diversity. Sotomayor, on the 
other hand, did precisely the opposite. She declared that “history teaches that 
racial diversity is a national security imperative. During the Vietnam War, for 
example, lack of racial diversity ‘threatened the integrity and performance of the 
Nation’s military’ because it fueled ‘perceptions of racial/ethnic minorities 
serving as “cannon fodder” for white military leaders.’”308 Sotomayor’s analysis 
was historically accurate, and, if anything, was a modest assessment of the 
relationship between affirmative action and national security. This relationship 
was tighter than what she or amici curiae noted. National security concerns were 
at the heart of Plans for Progress years before heavy United States involvement 
in Vietnam. 

Nonetheless, the litigation over affirmative action at the military academies 
threatened to recycle and perpetuate poorly historicized arguments about 
affirmative action and national security. For example, in SFFA’s complaints 
against West Point and the Naval Academy, SFFA contended that “racial 
animosity had been negligible within the U.S. armed forces” before 1967 when 
the military’s use of affirmative action grew.309 The historical record is replete 
with evidence plainly contradicting this false assertion.310 In any event, SFFA 
had a more potent tool to wield against the military academies: precedent and a 
revisionist account of the Equal Protection Clause’s history. 

SNCC and the Southern Christian Leadership Conference criticized the 
Vietnam War while larger and older civil rights organizations such as the 
NAACP and NUL supported the war and affirmative action in the military.311 

Obviously, the Vietnam War ended, but many core concerns surrounding the 
military remain for today’s racial justice advocates. Should racial justice 
advocates even be fighting for affirmative action in the military, particularly 
given that one might see military operations harming people of color abroad and 
at home? What does it mean that the Court was willing to extend some 
affirmative action, at least temporarily, to racial minorities who serve in bunkers 
but not to those who seek to ascend to boardrooms and beyond?312 How truly 
inclusive is the military and might stories around the military’s integration 

308 See SFFA, 143 S. Ct. at 2261 (Sotomayor, J., dissenting). 
309 West Point Complaint, supra note 2, at 13. 
310 See supra Section III.E. 
311 Martin Luther King, Jr., Statement at the S.C.L.C. Convention (Aug. 12, 1965) (on file 

with authors) (expressing opposition to Vietnam War); Memorandum from Gloster B. Current 
to Roy Wilkins, John A. Morsell & Henry L. Moon (May 18, 1967) (on file with authors) 
(“National NAACP has announced a policy of ‘hands off’ the Vietnam War issue on the 
grounds that it will divert time and energy from the civil rights movement.”); Interview by 
Thomas Harrison Baker with Whitney Young, Jr. (June 18, 1969) (on file with authors) 
(acknowledging King’s increasingly critical views on Vietnam War). 

312 See SFFA, 143 S. Ct. at 2279 (Jackson, J., dissenting) (“The Court has come to rest on 
the bottom-line conclusion that racial diversity in higher education is only worth potentially 
preserving insofar as it might be needed to prepare Black Americans and other 
underrepresented minorities for success in the bunker, not the boardroom . . . .”). 
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success function as cover for the forms of exclusion that some minority soldiers 
endure?313 Winning the military academy litigation appeared to be crucial to 
saving some form of affirmative action, but at what cost? From at least one racial 
justice framework, this tension truly posed an interest convergence dilemma.314 

3. Market Cases 
In SFFA, the Court wrote little about the market case for diversity, a 

centerpiece of the majority’s reasoning in Grutter v. Bollinger.315 Justice 
Sotomayor’s dissent reminded the Court’s majority of the relationship. She 
stated, citing Grutter: “Racially integrated schools improve cross-racial 
understanding, ‘break down racial stereotypes,’ and ensure that students obtain 
‘the skills needed in today’s increasingly global marketplace . . . through 
exposure to widely diverse people, cultures, ideas, and viewpoints.’”316 

The market case for affirmative action was present at affirmative action’s 
origins and, perhaps more interestingly, tied to the national security cases for 
affirmative action. In a rapidly decolonizing world, foreign policymakers 
understood that if the United States sought to defeat communism and spread 
capitalism, it must show that capitalism could and did work for racial minorities 
globally.317 The United States hoped to model that free markets were essential 
to ensuring free people. Plans for Progress was an important way to open 
markets for racial minorities and demonstrate capitalism’s potential for newly 
independent countries. 

The earliest Plans for Progress corporations created affirmative action plans 
that stressed targeted minority recruitment. Plans for Progress corporations 
established pipelines with college placement offices, held recruiting fairs at 
HBCUs, and expressly requested that state employment offices help identify 
promising minority candidates for hiring.318 Colleges and universities served as 

313 See Mario L. Barnes, “But Some of [Them] Are Brave”: Identity Performance, the 
Military, and the Dangers of an Integration Success Story, 14 DUKE J. GENDER L. & POL’Y 
693, 695 (2007) (asserting although U.S. military has made progress in alleviating effects of 
racial discrimination in its ranks, special attention must be paid to “unique challenges that 
face service members disadvantaged along multiple dimensions of difference”). 

314 See Derrick Bell, Diversity’s Distractions, 103 COLUM. L. REV. 1622, 1622, 1624-25 
(2003) (questioning concept of diversity as viable means of ensuring affirmative action in 
post-secondary school admissions and arguing it distracts from achieving true racial justice). 

315 539 U.S. 306 (2003); see SFFA, 143 S. Ct. at 2166 (mentioning briefly exchange of 
ideas and development of new knowledge, which Harvard and UNC asserted as educational 
benefits pursued through disputed conduct). For an explanation of the market case, see 
Grutter, 539 U.S. at 331-33. 

316 SFFA, 143 S. Ct. at 2233 (Sotomayor, J., dissenting). 
317 See Gina-Gail S. Fletcher & H. Timothy Lovelace, Jr., Corporate Racial Responsibility, 

124 COLUM. L. REV. 361, 389 (2024) (citing speech by President Kennedy in which he 
claimed Jim Crow undermined United States “worldwide struggle” against communism). 

318 See Whitney M. Young, Jr., To Be Equal: Revolution in the Office, CHI. DEFENDER, 
Oct. 10, 1964, at 9 (noting American businesses undergoing civil rights revolution with 
addition of employees of color in offices); Neil Maxwell, Business Group Visits Negro 
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regular hosts for Plans for Progress programs.319 Professors played integral roles 
in organizing and facilitating Plans for Progress conferences and training 
students and corporate staff in best affirmative action practices.320 The PCEEO 
added that more racially diverse workforces often had a better knowledge of 
various consumer desires, could help maximize shareholder wealth, and produce 
more creative business solutions.321 

But where were the results? Although Plans for Progress corporations agreed 
to affirmative action plans that emphasized minority recruitment and hiring, 
their minority employment records were typically disappointing. The NAACP 
complained that Plans for Progress yielded “high returns in press notices and 
only superficial and token results in new job opportunities.”322 For the NAACP, 
corporations joined Plans for Progress to improve their chances to land new 
federal contracts and insulate them from scrutiny that might lead to the recission 
of their existing contracts. It considered the voluntary approach “a totally 
inadequate substitute” for compulsory enforcement models.323 

Today, racial justice advocates may raise similar concerns about diversity 
recruiting and hiring. Despite some corporations’ espoused commitments to 
building a diverse workforce, their records often did not match their rhetoric.324 

What happens, then, when there are no market cases for diversity? Is diversity 
still compelling for corporations? 

Colleges to See Where Aid Is Needed: Companies Expect Contributions to Yield Recruiting 
Benefits, Along with Some Social Gains, WALL ST. J., Jan. 11, 1968, at 1 (reporting fifteen 
businessmen representing major corporations visiting Virginia State College, a predominantly 
black institution, to recruit technically trained students). 

319 See, e.g., Business Firms, WSU to “Educate” Counselors, MICH. CHRON., Aug. 22, 
1964, at A14 (noting eleven Plans for Progress firms collaborated with Detroit businessmen 
and Wayne State University to educate public school counselors and administrators about job 
opportunities for minority youth). 

320 See id. (reporting three-week-long, full-time seminars for officials of junior and senior 
high schools with high percentage of Black students). 

321 Id.; see also supra Section III.B (noting economic benefits as one incentive for 
corporations to work with PCEEO). 

322 Nat’l Ass’n for the Advancement of Colored People, The National Association for the 
Advancement of Colored People Appraises the First Year of the President’s Committee on 
Equal Employment Opportunity 2 (Apr. 6, 1962) (on file with authors) [hereinafter NAACP 
Appraises]. 

323 Nat’l Ass’n for the Advancement of Colored People, Resolutions Adopted by the 53rd 
Annual Convention of the NAACP at Atlanta, Georgia 16 (July 2-8, 1962) (on file with 
authors) (“The voluntary approach is virtually useless.”). 

324 See Fletcher & Lovelace, supra note 317, at 365 (noting some corporations backtracked 
on antiracism commitments two years after pledging reforms in response to George Floyd’s 
murder). 
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B. Narrow Tailoring 

1. Racial Balancing 
The Court invalidated Harvard’s and UNC’s affirmative action policies 

because the policies were not narrowly tailored. The Court declared: 
“‘[O]utright racial balancing’ is ‘patently unconstitutional’” because “[a]t the 
heart of the Constitution’s guarantee of equal protection lies the simple 
command that the Government must treat citizens as individuals, not as simply 
components of a racial, religious, sexual or national class.”325 Further, the Court 
maintained: “By promising to terminate their use of race only when some rough 
percentage of various racial groups is admitted, respondents turn that principle 
on its head.”326 

To be certain, neither Harvard nor UNC relied on racial quotas to admit 
students, as doing so would have violated Bakke. However, what SFFA perhaps 
did not realize is that many civil rights leaders, federal officials, and corporations 
were not nearly as concerned with this issue during the 1960s—a fact that would 
trouble the Roberts Court’s simple reading of “racial balancing.” In fact, many 
civil rights leaders hoped for racial balance. As Greenberg told the New York 
Times, he believed that an institution’s racial “numbers or percentages [could] 
help determine when the affirmative approach no longer will be needed.”327 

Plans for Progress closely tracked “white” and “non-white” progress in 
employment for hundreds of corporations. The PCEEO collected employment 
data on the “white” and “non-white” percentages of all jobs at the start of Plans 
for Progress and the “white” and “non-white” percentage of all new jobs during 
a designated Plans for Progress period.328 These documents also collated racial 
data on a corporation’s employees who held salaried jobs—such as supervisors, 
administrators and clerical workers—and employees who held hourly jobs— 
such as craftsmen, operatives, and laborers.329 The data detailed the percent “of 
Negro Unemployment to Total Unemployment” and the percent “of Negro 
Population to Total Population” and over time this data included more specific 
racial categories, such as “Mexican,” “Oriental,” and “Puerto Rican.”330 Finally, 
while most Plans for Progress contracts did not require that corporations 
establish “specific numerical [racial] targets or goals,” these contracts stated that 
federal officials would evaluate a corporation’s performance “in part, in terms 

325 Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (SFFA), 
143 S. Ct. 2141, 2172 (2023) (first quoting Fisher v. Univ. of Tex. at Austin, 570 U.S. 297, 
311 (2013); and then quoting Miller v. Johnson, 515 U.S. 900, 911 (1995)). 

326 Id. at 2172. 
327 Greenberg, supra note 197, at 86. 
328 See, e.g., Memorandum from Joseph Kruse, Plans for Progress Subcomm., to Burke 

Marshall, Assistant Att’y Gen., at attach. (Mar. 14, 1963) (on file with authors) (providing 
employment statistics of fifty-five companies participating in Plans for Progress). 

329 See id. 
330 Memorandum from Joseph Kruse, supra note 328, at attach. 
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of increases in the numbers of minority persons hired, promoted, involved in 
training and occupying responsible positions within the Corporation.”331 

The Court in SFFA firmly rejected racial balancing, deeming it a violation of 
the Equal Protection Clause.332 Notably, the very civil rights entities and icons 
foundational to modern conceptions of equal protection—the PCEEO, civil 
rights leaders, and the President who once chaired the PCEEO and signed the 
Civil Rights Act of 1964, just to name a few—were proponents of what could 
be construed as racial balancing. For the Roberts Court and SFFA, this presents 
a clear contradiction. The Court and SFFA should either consistently disavow 
racial balancing or reconsider their embrace of the civil rights luminaries who 
supported such measures. 

2. Race as a Negative Factor and Stereotype 
In SFFA, the Court declared that Harvard’s and UNC’s race-conscious 

admissions policies “fail[ed] to comply with the twin commands of the Equal 
Protection Clause that race may never be used as a ‘negative’ and that it may not 
operate as a stereotype.”333 For the Court, race was not merely a benign “plus” 
factor—it also harmed groups that did not benefit from affirmative action. The 
Court held: “College admissions are zero-sum. A benefit provided to some 
applicants but not to others necessarily advantages the former group at the 
expense of the latter.”334 Moreover, the Court condemned what it considered 
admissions officials’ use of overly broad and arbitrary racial categories that do 
not reflect the differences within each racial group.335 

The Court’s holdings invite threshold questions about the use of race as a 
classification. How committed is the Roberts Court to anti-racial classification 
principles? Would the Court, for example, declare race-based suspect 
descriptions unconstitutional? United States v. Brignoni-Ponce336 has never 
been overruled, and race-based suspect descriptions remain a ubiquitous 
harm.337 A recent decision by the Court on its emergency or shadow docket 
suggests that the Court, rather than overruling Brignoni-Ponce, will instead 
double down on permissive race-based suspect discrimination, at least in the 

331 Douglas Aircraft Joint Statement, supra note 163, at 6. 
332 See Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (SFFA), 

143 S. Ct. 2141, 2172 (2023) (declaring “racial balancing” “patently unconstitutional”). 
333 Id. at 2168. 
334 Id. at 2169. 
335 See id. at 2210-11 (Gorsuch, J., concurring) (criticizing racial classifications as relying 

on “incoherent” and “irrational stereotypes”). 
336 422 U.S. 873 (1975). 
337 See id. at 885-87 (permitting consideration of “Mexican appearance” as relevant factor 

in determining whether reasonable suspicion justified stop so long as it was not sole factor); 
see also Rebecca Yin, Note, Bans with No Bite: Why Racial Profiling Bans Are Unable to 
Create Racial Justice in Policing, 43 CARDOZO L. REV. 1677, 1683-85 (2022) (arguing bans 
on racial profiling fail to neutralize racial disparities in traffic enforcement). 
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area of immigration enforcement. In Noem v. Vasquez Perdomo,338 the Court 
granted an emergency stay of a district court’s preliminary injunction to prevent 
immigration officers from engaging in immigration stops that Justice 
Kavanaugh in a concurring opinion writes were determined by “the following 
factors or combination of factors: (i) presence at particular locations such as bus 
stops, car washes, day laborer pickup sites, agricultural sites, and the like; (ii) the 
type of work one does; (iii) speaking Spanish or speaking English with an 
accent; and (iv) apparent race or ethnicity.”339 Justice Kavanaugh buried the lede 
and mischaracterized the district court’s order. For one, the district court order’s 
first listed factor was apparent race or ethnicity, and the second was whether 
Spanish or English is spoken with an accent, followed by the two factors Justice 
Kavanaugh leads with.340 Perhaps more importantly, Justice Kavanaugh’s use of 
the plural—“factors or combination of factors”—elides that the district court 
found that the plaintiffs had “provided ample evidence that seizures occurred 
based solely upon the four enumerated factors, either alone or in 
combination.”341 Though this is just a sole-authored concurrence on an 
emergency stay application, if the Court permits what has been termed 
“Kavanaugh stops,”342 this would be a dangerous escalation of race-based 
suspicion in immigration enforcement. 

That said, state actors have used racial categories for centuries in more 
progressive ways, including for remedial purposes during Reconstruction. Some 
classifications, like “freedman,” were broad, and the Freedmen’s Bureau 
provided race-based benefits to those who had not been recently emancipated.343 

For the Court’s originalists, if the Framers of the Equal Protection Clause relied 
on even broader racial categories than those used today, then what distinguishes 
the constitutionality of these older racial classifications from Harvard’s and 
UNC’s classifications? Plans for Progress certainly relied on what the Roberts 
Court would describe as broad racial categories.344 And as Justice Marshall 
poignantly noted in Bakke, it is ironic that while racial classifications historically 
used to disadvantage minorities rarely raised concerns, their use to benefit these 

338 146 S. Ct. 1 (2025) (Kagan, J., in chambers). 
339 Id. at 2 (Kavanaugh, J., concurring). 
340 See Vasquez Perdomo v. Noem, 790 F. Supp. 3d 850, 897 (C.D. Cal. 2025). 
341 Id. at 890 (emphasis added). 
342 This phrase was coined by Professor Anil Kalhan. See LAW DORK: THE PODCAST: 

Talking About “Kavanaugh Stops” with Law Prof Anil Kalhan, Who Coined the Term 
(Substack, Oct. 27, 2025), https://www.lawdork.com/ p/ talking-about-kavanaugh-stops-with 
[https://perma.cc/4MPC-4VAW]. 

343 See Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (SFFA), 
143 S. Ct. 2141, 2228 (2023) (Sotomayor, J., dissenting) (showcasing Freedmen’s Bureau 
expenditures surpassing $400,000 on education of Black people). 

344 See supra Section III.C (detailing Plans for Progress’s race-conscious goal of 
increasing opportunity and employment of minorities). 

https://perma.cc/4MPC-4VAW
https://www.lawdork.com
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same groups suddenly became contentious.345 Would the Roberts Court or SFFA 
still be willing to claim the legacy of the civil rights movement? 

3. Affirmative Action’s Sunset 
Citing Grutter, the Court in SFFA held that Harvard and UNC’s affirmative 

action plans were not narrowly tailored, because these plans lacked a “logical 
end point.”346 Justice O’Connor, writing for the majority in Grutter, declared: 
“It has been 25 years since Justice Powell first approved the use of race to further 
an interest in student body diversity . . . . We expect that 25 years from now, the 
use of racial preferences will no longer be necessary to further the interest 
approved today.”347 The Court maintained in SFFA that without a clear endpoint, 
affirmative action policies could continue indefinitely, and this practice would 
offend core notions of equal protection, which seek to minimize, rather than 
perpetuate, racial distinctions.348 

The Court’s analysis of affirmative action’s durational limits is deeply 
troubling from a racial justice standpoint. First, the twenty-five year durational 
limit on affirmative action suggested in Grutter was dicta and thus non-
binding.349 The Roberts Court’s opportunistic use of dicta as the basis for a 
substantive ruling undermines the institutional legitimacy of the Court. 
Moreover, this practice raises serious concerns about the Court’s commitment 
to results-oriented decision-making. 

Second, a plain reading of O’Connor’s dicta clearly demonstrates this point. 
In this passage, O’Connor merely expressed an expectation that affirmative 
action might become unnecessary in twenty-five years.350 This was an 
articulation of hope and not, as SFFA holds, a mandated endpoint for affirmative 
action. 

SFFA mobilizes O’Connor’s racial expectations that rest on a flawed racial 
teleology. O’Connor’s analysis assumes that racism is not an ingrained feature 
of American life, and that racism would vanish within a generation. 
Unfortunately, neither assumption has proven true. Nearly a generation after 
Grutter, persistent racial disparities in various sectors like health, education, 

345 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 387 (1978) (Marshall, J., 
concurring) (“[D]uring most of the past 200 years, the Constitution as interpreted by this Court 
did not prohibit the most ingenious and pervasive forms of discrimination against the Negro. 
Now, when a State acts to remedy the effects of that legacy of discrimination, I cannot believe 
that this same Constitution stands as a barrier.”). 

346 SFFA, 143 S. Ct. at 2170 (quoting Grutter v. Bollinger, 539 U.S. 306, 342 (2003)). 
347 Grutter, 539 U.S. at 343. 
348 SFFA, 143 S. Ct. at 2170-73 (describing “‘eliminating’ [the use of] race as a criterion” 

as “ultimate goal”). 
349 See Grutter, 539 U.S. at 343. 
350 See id. 
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wealth, and the criminal justice system contradict O’Connor’s forecast.351 Racial 
progress is never inevitable. 

Furthermore, the Roberts Court’s focus on affirmative action’s endpoint is 
particularly curious given the Court’s staunch originalists. Originalists argue 
that if a governmental act was constitutional at the time of a constitutional 
amendment’s adoption, it should remain constitutionally sound.352 During 
Reconstruction, the federal government created the Freedmen’s Bureau, 
explicitly benefiting Black Americans.353 As Justice Sotomayor powerfully 
asserts in her SFFA dissent, the less ambitious, race-conscious admissions 
policies at Harvard and UNC should remain constitutionally permissive under 
the same logic, obviating the need for an articulated logical ending point.354 

Additionally, SFFA recycles O’Connor’s puzzling citation to Nathaniel 
Nathanson and Christian Bartnik’s article, “The Constitutionality of Preferential 
Treatment for Minority Applicants to Professional Schools,”355 to legitimize the 
Court’s views on affirmative action’s ending point.356 In their Chicago Bar 
Record article, Nathanson and Bartnik weighed the benefits and drawbacks to 
affirmative action and concluded that “[i]t would be a sad day indeed, were 
America to become a quota-ridden society.”357 Why would the Court cite and 
prioritize a 1977 opinion piece written by a law professor and law student for a 
Chicago Bar Association journal over doctrinal analysis? How important is 
judicial rigor for the Court when deciding civil rights cases? The flippant 
approach in Grutter and SFFA to determining affirmative action’s durational 
limits shows utter disregard for and further marginalizes the practice and study 
of civil rights. 

Finally, civil rights history challenges SFFA’s emphasis on a set durational 
limit for affirmative action. Plans for Progress contracts typically did not require 
that corporations establish “specific numerical [racial] targets or goals” but 
rather stated that federal officials would evaluate a corporation’s performance 
“in part, in terms of increases in the numbers of minority persons hired, 

351 See generally WILLIAM A. DARITY, JR. & A. KIRSTEN MULLEN, FROM HERE TO 
EQUALITY: REPARATIONS FOR BLACK AMERICANS IN THE TWENTY-FIRST CENTURY (2d ed. 
2022) (discussing enduring racial inequalities). 

352 See CHEMERINSKY, supra note 275, at 14-15. 
353 See SFFA, 143 S. Ct. at 2228 (Sotomayor, J., dissenting) (“[T]he Freedmen’s Bureau 

Act, enacted in 1865 and then expanded in 1866, . . . established a federal agency to provide 
certain benefits to refugees and newly emancipated freedmen.”). 

354 See id. at 2228-29 (describing enactment of “race-conscious laws to fulfill the 
[Fourteenth] Amendment’s promise of equality” simultaneously with Fourteenth 
Amendment’s adoption). 

355 Nathaniel L. Nathanson & Casimir J. Bartnik, The Constitutionality of Preferential 
Treatment for Minority Applicants to Professional Schools, 58 CHI. BAR REC. 282 (1977). 

356 See SFFA, 143 S. Ct. at 2165 (“The Court [in Grutter] recognized . . . ‘[e]nshrining a 
permanent justification for racial preferences’ . . . ‘would offend . . . fundamental equal 
protection principle[s].’”(quoting Grutter v. Bollinger, 539 U.S. 306, 342 (2003))). 

357 Nathanson & Bartnik, supra note 355, at 293. 
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promoted, involved in training and occupying responsible positions within the 
Corporation.”358 Greenberg, along similar lines, believed that an institution’s 
racial “numbers or percentages can help determine when the affirmative 
approach no longer will be needed.”359 King was wary of putting Black freedom 
on a timetable, and believed that racial repair required full remediation and 
national atonement.360 Civil rights leaders took diverse but robust approaches to 
the question of how long racial remedies should last. In turn, it is essential to 
note that the approaches to durational limits of race-conscious remedies, which 
SFFA and the majorities in Grutter and SFFA condemn, would have likely 
heartened the movement’s architects. 

V. RACIAL AWAKENINGS? 
Racial justice advocates and their foes are finding fresh ways to use civil 

rights history to determine the constitutionality of race-conscious remedies and 
to define the terms on which America will make racial progress.361 The latest 
iteration of this struggle is the war over “woke.” The term “woke” carries 
teleological underpinnings and describes a person’s purposeful journey to a 
more socially aware and enlightened state.362 

Black activists developed the concept to convey racial consciousness.363 In 
1923, Pan-Africanist leader Marcus Garvey implored Black people to “wake up” 
and collaborate across the Black diaspora to seek racial liberation.364 In 1938, 
Huddie Ledbetter, a singer better known as Lead Belly, warned Black people to 
“stay woke” at the end of a major protest song.365 In 1962, William Melvin 

358 Boeing Joint Statement, supra note 163, at 5-6. 
359 Greenberg, supra note 197, at 86. 
360 See KING, WHY WE CAN’T WAIT, supra note 202, at 130 (“We will make progress if we 

accept the fact that four hundred years of sinning cannot be canceled out in four minutes of 
atonement. Neither can we allow the guilty to tailor their atonement in such a manner as to 
visit another four seconds of deliberate hurt upon the victim.”). 

361 See Yuvraj Joshi, Racial Time, 90 U. CHI. L. REV. 1625, 1633 (2023) (arguing Supreme 
Court “enacted and universalized dominant perspectives on time” which set durational limits 
on constitutionality of race-conscious remedies). 

362 See What Does Woke Mean?, MISSION DIVERSE (Mar. 13, 2023), https://missiondiverse 
.org/ what- does- woke- mean-explained [https:// perma.cc/ 8T9Z- HETZ] (describing origins 
and meaning of term “woke”). 

363 See id. (“[The] earliest known examples of wokeness revolve[] around the idea of Black 
consciousness ‘waking up’ to a new reality of racial equality activism which dates back to the 
early 20th century.”). 

364 See PHILOSOPHY AND OPINIONS OF MARCUS GARVEY 6 (Amy Jacques-Garvey ed., 2009) 
(ebook) (“Wake up Ethiopia! Wake up Africa! Let us work towards the one glorious end of a 
free, redeemed and mighty nation. Let Africa be a bright star among the constellation of 
nations.”). 

365 See SMITHSONIAN FOLKWAYS RECORDINGS, Lead Belly - “Scottsboro Boys,” at 4:26 
(YouTube, July 2, 2015), https://www.youtube.com/watch?v=VrXfkPViFIE [https://perma.c 
c/Y8TJ-BPB3] (“I advise everybody to be a little careful when they go on through that, but 
stay woke keep your eyes open.”); MISSION DIVERSE, supra note 362 (“[I]n 1938, Blues 

https://perma.c
https://www.youtube.com/watch?v=VrXfkPViFIE
https://perma.cc
https://missiondiverse
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Kelley published an essay, entitled “If You’re Woke You Dig It,” in the New 
York Times to explain how some white people had co-opted Black language.366 

Even Dr. King used the concept of being awake in his speech “Remaining 
Awake Through a Great Revolution.”367 King declared that “a great revolution 
is taking place in our world today. . . . sweeping away the old order of 
colonialism. . . . [and] sweeping away the old order of slavery and racial 
segregation.”368 He stressed to his audience that they needed to “remain awake 
and to achieve the proper mental attitudes and responses that the new situation 
demands.”369 Hip hop artists and, later, Black Lives Matter activists revived the 
term “woke” to speak to late twentieth and twenty-first century struggles for 
racial equality.370 The term has also been extended to describe awareness of 
social injustices in other areas, including gender, sexual identity, accessibility, 
class, ideology, and religion.371 

However, during the recent backlash against diversity, equity, and inclusion 
(“DEI”) efforts, racial conservatives have caricatured and attempted to rebrand 
the term “woke.”372 Millions of Americans now view the term negatively.373 

musician Huddie Ledbetter, a.k.a. Lead Belly released a protest song in support of the 
Scottsborro Boys, nine 13 to 20-year-old young black boys who were illegally and falsely 
imprisoned, because they were seen with two white women, and falsely accoused [sic] of 
raping them.”). 

366 William Melvin Kelley, If You’re Woke You Dig It: No Mickey Mouse Can Be Expected 
to Follow Today’s Negro Idiom Without a Hip Assist, N.Y. TIMES, May 20, 1962, at SM45 
(describing origins, evolution, and cultural importance of African American Vernacular 
English and its growing adoption by white Americans). 

367 Martin Luther King, Jr., Commencement Address for Oberlin College: Remaining 
Awake Through a Great Revolution (June 1965) (inviting graduating class to “remain awake 
through a great revolution”). 

368 Id. 
369 Id. 
370 See MISSION DIVERSE, supra note 362 (showcasing Childish Gambino’s use of term 

“woke” in 2016 song “Redbone” and term’s reemergence alongside Black Lives Matter 
movement). 

371 See id. (“The term ‘woke’ has since been adopted by various other underrepresented 
communities to describe individuals who are aware of issues such as; gender inequality, 
LGBTQ+ inequalities, ageism, ableism and other social justice issues.”). 

372 See Ishena Robinson, How Woke Went from “Black” to “Bad,” NAACP LEGAL DEF. 
FUND (Aug. 26, 2022), https://www.naacpldf.org/woke-Black-bad [https://perma.cc/XR2U-
TW65] (“When people during the civil rights movement began saying ‘Black power,’ all of a 
sudden it became a term that people equated with communism and anti-white sentiment—and 
then it eventually gave birth to ‘white power’ . . . .”). 

373 See Ingrid Jacques, What Does ‘Woke’ Mean? For Conservatives, It’s So Much More 
than Political Correctness., USA TODAY (Mar. 10, 2023, at 05:30 ET), https://www.usatoday. 
com/story/opinion/columnist/2023/03/10/what-does-woke-mean-republicans/11427923002 
[https://perma.cc/7CH7-WHU5] (citing USA Today poll finding 40% of all people surveyed, 
and 56% of Republicans surveyed, negatively view term “woke”). 

https://perma.cc/7CH7-WHU5
https://www.usatoday
https://perma.cc/XR2U
https://www.naacpldf.org/woke-Black-bad
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They view wokeness as unnecessary policing of others’ words and an attempt to 
create an “overly politically correct” society.374 

Lawmakers and policymakers are key in these battles over wokeness and 
national racial progress. They, too, are sparring over civil rights history in order 
to remake the legal landscape and reimagine a political community’s identity.375 

Accordingly, the litigation over affirmative action in college admissions is but a 
piece of a much larger reckoning around how far the nation has come and where 
it will go. This Part opens a conversation about how competing conceptions of 
racial progress are guiding racial equity debates in other areas of American life: 
the now so-called “woke” military and corporate America. Recent 
developments, particularly placed within historical context, again suggest that 
perhaps the United States has not advanced in the fight against racism as much 
as some might have us believe. 

A. Trump and Executive Order 14,151 
Notably, on Martin Luther King, Jr. Day in 2025, newly inaugurated President 

Donald Trump issued an executive order mandating the end of the federal 
government’s “woke” DEI efforts.376 He weaponized civil rights history not only 
to undermine federal DEI but also to whitewash the past and chart a white 
nationalist future for the country. President Trump styled the executive order as 
one that “faithfully advances the Constitution’s promise of colorblind equality 
before the law,” and blamed DEI for “[r]eversing the progress made in the 
decades since the Civil Rights Act of 1964 toward a colorblind and competence-
based workplace.”377 But the executive order’s “fact sheet” was marred with 
historical inaccuracies. President Trump’s order revoked Executive Order 
11,246, the 1965 executive order President Johnson issued to expand affirmative 
action, because of President Trump’s belief that affirmative action violates the 

374 Id. (“Political correctness is part of the right’s aversion to wokeness. Yet ‘woke’ has 
come to hit on much deeper societal concerns, and that’s why it has become a touchstone for 
many conservatives.”). 

375 For example, Florida Governor Ron DeSantis described Florida as “where woke goes 
to die,” and spearheaded the state’s adoption of the Stop W.O.K.E. Act. Chelsea Bailey & 
Brandon Drenon, Florida’s Battle over How Race Is Taught in Schools, BBC NEWS (Mar. 10, 
2023), https://www.bbc.com/news/world-us-canada-64815035 [https://perma.cc/XG24-ZBH 
5] (highlighting opinions of educators who expressed Stop W.O.K.E. Act made it difficult to 
teach classes on slavery and civil rights movement and created climate of uncertainty and 
fear). 

376 Exec. Order No. 14,151, 90 Fed. Reg. 8339 (Jan. 29, 2025) (characterizing DEI 
programs as “immoral discrimination” and outlining how various federal agencies are to end 
those programs). 

377 Fact Sheet: President Donald J. Trump Protects Civil Rights and Merit-Based 
Opportunity by Ending Illegal DEI, WHITE HOUSE (Jan. 22, 2025) [hereinafter White House 
Fact Sheet], https://www.whitehouse.gov/fact-sheets/2025/01/fact-sheet-president-donald-j-
trump-protects-civil-rights-and-merit-based-opportunity-by-ending-illegal-dei [https://perma 
.cc/WS2W-L6ZC]. 

https://perma
https://www.whitehouse.gov/fact-sheets/2025/01/fact-sheet-president-donald-j
https://perma.cc/XG24-ZBH
https://www.bbc.com/news/world-us-canada-64815035
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Civil Rights Act of 1964.378 Yet, Johnson did not believe Executive Order 
11,246 contravened the Civil Rights Act of 1964. The same President who 
signed the Civil Rights Act of 1964 issued Executive Order 11,246, declaring 
that its expansion of affirmative action conformed to the requirements of the 
Civil Rights Act of 1964.379 

But this historical erasure goes further than most Americans realize. 
Executive Order 11,246 provided additional federal support for Plans for 
Progress.380 During Jim Crow, even some segregationists, like those at Lockheed 
or southern Democrats, accepted the legality of Plans for Progress.381 President 
Trump branded DEI as “radical,”382 but many civil rights activists and lawyers 
believed that federal efforts like Plans for Progress were racially moderate at 
best.383 Remembering Plans for Progress provides an important lens to 
appreciate how racially regressive President Trump’s executive order is, and 
more explosively, how ideologically close he is to the most virulent 
segregationists. 

President Trump’s order additionally mandated that the Attorney General and 
the Secretary of Education issue guidelines that would export SFFA’s ruling to 
other American institutions.384 The racial fables from SFFA found new life 
outside of the Court and renewed the assaults on the historical facts and powerful 
legacies of the civil rights movement. 

B. The “Woke” Military? 
DEI opponents have increasingly launched powerful attacks on the military 

for allegedly being too “woke.”385 The idea of a “woke” military refers to the 
criticism that the military is now preoccupied with DEI initiatives at the expense 

378 See id. (claiming “radical DEI” has “revers[ed] the progress made in the decades since 
the Civil Rights Act of 1964”). 

379 Exec. Order No. 11,246, 3 C.F.R. 339 (1965) (outlining steps to be taken by federal 
agencies to ensure nondiscrimination in government employment and contracting). 

380 See id. (“The Secretary of Labor shall provide administrative support for the execution 
of the program known as the ‘Plans for Progress.’”). 

381 See Lockheed, U.S. in Civil Rights Job Agreement, supra note 141, at 23 (quoting 
Lockheed president Courtlandt Gross’s statements acknowledging work with Kennedy 
Administration culminating in signing of voluntary Plans for Progress agreement). 

382 White House Fact Sheet, supra note 377. 
383 See Slow Job Progress Criticized by Hill, supra note 140, at 3 (discussing NAACP 

labor secretary Herbert Hill’s opinion of Plans for Progress as ineffectual and diversionary); 
NAACP Appraises, supra note 322, at 2 (asserting Plans for Progress did not produce “large-
scale opportunities for Negro workers that have been so long denied them”). 

384 See White House Fact Sheet, supra note 377 (labeling executive mandate part of larger 
effort to protect civil rights and expand individual opportunity). 

385 See, e.g., Fox News Staff, Rachel Campos-Duffy: The Problem with Having a “Woke” 
Military, FOX NEWS (Apr. 1, 2021, at 20:24 ET), https://www.foxnews.com/media/rachel-
campos -duffy-the- problem-with-having -a-woke-military [https:// perma.cc/ ZB7S-9VH7] 
(lambasting “Progressive” changes to military policies as “toxic” and “steeped in Marxism 
and anti-[A]mericanism”). 

https://perma.cc
https://www.foxnews.com/media/rachel
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of the military’s core mission.386 DEI opponents wield the term “woke” as a 
strategy to criticize military officials for supporting affirmative action, anti-
racism trainings, gender equality policies, and LGBTQ+ service members.387 

“Anti-woke” activists and governmental officials alike claim that DEI efforts 
reflect an unfortunate politicization of the military and that such liberal bias 
harms military recruitment, morale, and troop readiness.388 

Nonetheless, many military leaders and other DEI advocates assert that DEI 
strengthens the military by reflecting the diverse society it serves and ensuring 
all service members can thrive.389 They maintain that DEI efforts improve 
teamwork, respect, and retention, all of which are essential for operational 
success. Others emphasize that “anti-woke” rhetoric is a distorted caricature of 
civil rights culture and its weaponization is a form of bigotry.390 They warn that 
framing DEI efforts as harmful may create a divisive and unduly politicized 
environment.391 Such framing might also discourage potential recruits, 
particularly racial minorities, from joining the military.392 

Whether one supports or opposes the military’s DEI initiatives, it is 
imperative to note that military leaders did not somehow become aware of 
institutional inequities overnight and then implement overly progressive 

386 See Tommy Tuberville, Biden Is Infecting Our Military with Woke Politics While the 
World Implodes, DAILY CALLER (June 30, 2024, at 10:09 ET), https://dailycaller.com/2024/06 
/30/opinion-biden-is-infecting-our-military-with-woke-politics-while-the-world-implodes-se 
n-tommy-tuberville [https://perma.cc/CPT6-VLXR] (bemoaning “detrimental impacts to 
military readiness and lethality” resulting from policy changes under President Biden, 
including DEI training). 

387 See id. 
388 See id. (suggesting military leaders were unable to address “recruiting crisis” because 

of “focus on woke policies”). 
389 See Jim Garamone, Diversity, Equity, Inclusion Are Necessities in U.S. Military, U.S. 

DEP’T OF DEF. (Feb. 9, 2022), https://web.archive.org/web/20220209222431/https://www.def 
ense.gov/News/News-Stories/Article/Article/2929658/diversity-equity-inclusion-are-necess 
ities-in-us-military (describing DEI as assisting in problem solving, encouraging innovative 
thought, and making U.S. military operations more successful); Michael X. Garrett, Military 
Diversity: A Key American Strategic Asset, ARMY UNIV. PRESS MIL. REV., May-June 2021, at 
14-21 (explaining diverse and inclusive military forces are effective, resilient, attract and 
retain talent, build trust, and represent American values abroad). 

390 See Thom Hartmann, Here’s What It Means to Be Anti-Woke: You’re Pro-Bigot, 
COMMON DREAMS (June 6, 2023), https://www.commondreams.org/opinion/here-s-what-it-m 
eans -to -be -anti -woke -you-re -pro -bigot [https:// perma.cc/ KC5G- RY2F] (analogizing 
weaponization of “woke” terminology to President Nixon’s “War on Drugs” because it 
“demonize[s] people who aren’t straight white men”). 

391 See A Proxy War: Attacks on Diversity in the Military Target American Civil Rights, 
HUMAN RTS. FIRST (Aug. 2023), https://humanrightsfirst.org/ wp-content /uploads /2024/01/ 
DEI- fact- sheet_ Aug- 2023.pdf [https:// perma.cc/ BX6G- BTEE] (outlining dangers of 
misinformation and harmful rhetoric around DEI as it pertains to U.S. military). 

392 See id. (“The anti-DEI campaign encourages the DoD to ignore extremism and internal 
practices that create inequitable and even dangerous environments for Black, Brown, women, 
LGBTQ+ and other minority servicemembers.”). 

https://perma.cc
https://humanrightsfirst.org
https://perma.cc
https://www.commondreams.org/opinion/here-s-what-it-m
https://ense.gov/News/News-Stories/Article/Article/2929658/diversity-equity-inclusion-are-necess
https://web.archive.org/web/20220209222431/https://www.def
https://perma.cc/CPT6-VLXR
https://dailycaller.com/2024/06
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programs for soldiers. Rather, many of the DEI initiatives now facing backlash 
have a much longer genealogy. During the Vietnam War, military leaders 
confronted serious and sustained problems around inclusion, particularly in the 
context of racial justice.393 These leaders responded by instituting a variety of 
affirmative action plans to build a more representative and cohesive military.394 

The “woke” caricature relies on a faulty and deeply racist conception of time. 
Perhaps what is most striking about historicizing the “woke” military debates 

is the insight gained when one considers when the military’s affirmative action 
programs became significantly broader and more aggressive. The Nixon 
Administration, spurred by national security concerns, supported the use of race 
in military academy admissions and increased military recruitment at HBCUs. 
President Nixon also established Black studies courses and other culturally 
sensitive educational programs on bases, created special administrative positions 
to manage racial problems in the military, initiated community relations 
programs to ensure that the communities surrounding bases treated minority 
soldiers equitably, and provided minority soldiers with greater access to cultural 
products.395 In fact, under Nixon, all of these race-conscious measures 
dramatically expanded. From this vantage point, the President who played a 
pivotal role in advancing the Southern Strategy and championing the views of 
the so-called “Silent Majority” looks like a determined racial liberal when 
compared to today’s opponents of affirmative action.396 

C. The “Woke” Corporations? 
In 2020, following George Floyd’s murder, many corporations publicly 

embraced racial equity and expressed support for the Black Lives Matter 
movement. This wave of corporate commitments suggested for some a new era 
of corporate racial responsibility—one where corporations aligned their 
business practices with espoused racial justice values.397 What the history of 

393 See Maria Wilhelm, An Angry Vietnam War Correspondent Charges that Black 
Combat Soldiers Are Platoon’s M.I.A.s, PEOPLE, Apr. 20, 1987, at 101 (illuminating instances 
of racism on Vietnam battlefields bubbling up into violent conflict between American 
soldiers); Stories of War: Vietnam War 1964-1975, AFR. AM. VETERANS MONUMENT, https:// 
aavmwny.org/war/vietnam-war [https://perma.cc/69M4-NQHT] (“Between 1969 and 1971, 
hundreds of reported racial incidents crippled the armed forces’ ability to fight.”). 

394 See Stories of War, supra note 393 (“Leaders realized they had to make changes. In 
December 1970, the Defense Department declared that officers who failed to act against 
discrimination would be relieved of command. The Department of Defense took steps to 
address the shortage of Black officers in all branches.”). 

395 See DoD Fact Sheet, supra note 260, at 1-2 (articulating variety of positive and 
affirmative actions taken by Department of Defense to promote equal opportunities for racial 
minorities). 

396 See BAILEY, supra note 247, at 252-53, 272-73 (expounding on Nixon Administration’s 
efforts to support equal opportunity at federal level). 

397 See Fletcher & Lovelace, supra note 317, at 363-64 (chronicling public initiatives by 
major companies like Amazon, Nike, Walmart, Apple, and Delta to prioritize racial equity 
and justice for society’s benefit). 

https://perma.cc/69M4-NQHT
https://aavmwny.org/war/vietnam-war
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Plans for Progress illustrates is that contemporary calls for corporations to 
participate in racial justice movements echo claims made during earlier racial 
reckonings.398 For example, during the 1960s, civil rights activists, politicians, 
and business leaders sought to develop structured, measurable ways to address 
racial inequities in corporate recruitment, hiring, retention, compensation, and 
promotion.399 This history makes clear that, while some corporate leaders have 
become more vocal about racial justice in recent years, corporate DEI did not 
emerge from a vacuum. Corporations have long been critical sites for racial 
justice activism.400 Accordingly, as corporate DEI opponents seek to reclaim the 
legacy of the civil rights movement, they must also remember how civil rights 
efforts like Plans for Progress helped lay the groundwork for modern corporate 
DEI initiatives. 

The history of Plans for Progress offers current racial justice advocates 
lessons as well. One major debate during Plans for Progress’s development was 
whether corporate affirmative action should be mandatory or voluntary.401 The 
program ultimately settled on voluntary affirmative action, but over time, this 
brand of compromise has demonstrated the limits of relying on corporate whims 
to advance racial justice.402 Voluntary affirmative action programs failed to 
produce the significant racial demographic shifts that activists had hoped for. As 
Plans for Progress proceeded in the 1960s, civil rights advocates criticized these 
initiatives as proceeding too slowly, acting more as racial window dressing than 
meaningful reform.403 Given the present compositions of most corporations, 
unfortunately, these criticisms of voluntary affirmative action still resonate 
today.404 

398 See id. at 365-66 (comparing modern fleeting corporate commitments to 1960s-era 
responsive corporate social responsibility). 

399 See id. at 366. 
400 See id. at 365 (noting businesses were sites of anti-segregation protests and demands 

for corporate social responsibility actions during civil rights movement). 
401 See, e.g., Slow Job Progress Criticized by Hill, supra note 140, at 3 (elevating criticisms 

of Plans for Progress as unsuccessful in light of Kennedy Administration’s reluctance to press 
for mandatory implementation of nondiscrimination policies). 

402 See Paul H. Norgren, Government Contracts and Fair Employment Practices, 29 L. & 
CONTEMP. PROBS. 225, 236 (1964) (“A survey of Plans for Progress signers . . . revealed the 
same pattern of predominant noncompliance. Thus there is serious question as to whether the 
voluntary approach, as embodied in the Plans for Progress program, has produced any 
significant reduction in racial job inequality up to now.” (footnote omitted)). 

403 See Slow Job Progress Criticized by Hill, supra note 140, at 3 (relaying charges from 
Herbert Hill of Plans for Progress’s failure to produce results and usage to divert energy and 
attention away from government anti-discrimination actions). 

404 See Jessica Guynn, 4 Years After George Floyd’s Death, Has Corporate America Kept 
Promises to Black America?, USA TODAY (June 3, 2024, at 15:44 ET), https://www.usatoday. 
com/story/money/2024/05/31/dei-backlash-george-floyd-death-anniversary/73899737007 
[https://perma.cc/A4Z7-6D2R] (noting small gains in Black employment after corporate anti-
racist pledges following Floyd’s murder). 

https://perma.cc/A4Z7-6D2R
https://www.usatoday


  

       

 

           
       

       
     

         
     

       
 

    
     

           
       

        
 

            
        

            
       

        
     

       
        
 

         
         

          

 
             
          

     
          

   
             

       
  

          
      

          
             

          
       
         

               
    

  

793 2026] WHO OWNS CIVIL RIGHTS HISTORY? 

Now several years removed from the 2020 racial justice protests, the nation 
is bearing witness to the acute consequences of relying on voluntary racial 
justice initiatives in a slightly different way. Many of the corporations that won 
praise for embracing racial justice after George Floyd’s murder have now 
reneged on their commitments in the face of growing public backlash.405 Again, 
racial justice efforts dependent on market incentives, social trends, or corporate 
goodwill—rather than government mandates—will likely continue to be flimsy 
and ephemeral. 

Finally, white supremacists have not only challenged corporate DEI in the 
court of public opinion; they have also unleashed their backlash in courts. Many 
DEI opponents are currently seeking to export SFFA’s holding to end the 
purported “woke” takeover of corporations and of America itself.406 They have 
recently filed a wide range of lawsuits challenging the legality of DEI 
initiatives.407 

Remembering the history of Plans for Progress in the litigation over allegedly 
“woke” corporations again sheds light on key themes in civil rights history: that 
white supremacy is stubborn and racial progress is not promised. Some racial 
conservatives during the civil rights movement, despite their personal feelings, 
were willing to concede that corporations could implement voluntary affirmative 
action plans as a way to stave off mandatory ones.408 Furthermore, they 
stomached voluntary affirmative action plans in corporations because they 
argued that the government could not and should not “interfere” with business 
interests.409 

Conversely, modern white supremacists are willing to go where yesteryear’s 
white supremacists were unwilling to go—the legal regulation of the private 
sphere. Once, white supremacists were adamant that government should not 

405 See Geoff Bennett & Courtney Norris, How Some Companies Are Scaling Back DEI 
Initiatives After Conservative Backlash, PBS NEWS HOUR (Aug. 27, 2024, at 18:20 ET), 
https://www.pbs.org/newshour/show/how-some-companies-are-scaling-back-dei-initiatives-
after-conservative-backlash [https://perma.cc/2N34-QV3G] (discussing companies such as 
Lowe’s, Harley-Davidson, John Deere, and others backtracking on diversity initiatives 
following conservative activism). 

406 See Peter Whoriskey & Julian Mark, DEI Programs Toppled Amid a Surge of 
Conservative Lawsuits, WASH. POST (June 27, 2024), https://www.washingtonpost.com/bus 
iness/2024/06/27/conservative-lawsuits-topple-affirmative-action-dei (reporting on barrage 
of federal lawsuits initiated by right-leaning public interest groups intended to dismantle 
corporate and government programs focused on affirmative action). 

407 See id. (“Encouraged by the Supreme Court’s conservative majority, [the Wisconsin 
Institute for Law & Liberty] and other groups have filed more than 100 lawsuits since 2021 
challenging racial preferences and other efforts to address demographic disparities in 
business, government and education . . . .”). 

408 See U.S. Anti-Bias Job Program Held Ineffectual by NAACP, ATLANTA DAILY WORLD, 
Apr. 8, 1962, at 1 (characterizing voluntary action as way to secure immunity from mandatory 
compliance with anti-discrimination provisions in government contracts). 

409 See id. 

https://www.washingtonpost.com/bus
https://perma.cc/2N34-QV3G
https://www.pbs.org/newshour/show/how-some-companies-are-scaling-back-dei-initiatives
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intrude on business interests.410 Today’s white supremacists are eager to use the 
government to intrude on business interests to end corporate DEI, because they 
perceive private resources are unfairly redirected to people of color. DEI 
initiatives have become more lucrative. This development demonstrates that 
white supremacy is durable and flexible. White supremacists, as social 
movement actors, are willing to innovate their tactics to end the purported 
“woke” takeover of corporations to redefine law and national narratives around 
racial progress. 

CONCLUSION 

The question of who owns civil rights history is neither abstract nor simply 
academic. In our precedent-based system, the majority gets to narrate its version 
of history that then becomes official. Legal opinions become the repositories of 
our nation’s collective memory. The litigants and the Justices in affirmative 
action cases vie with each other to make their version of our nation’s civil rights 
history the prevailing one. Because our Constitution was founded on the original 
sin of slavery,411 and despite the second founding in the form of the 
Reconstruction amendments,412 the question of what will be required to redeem 
the nation from the original sin and the persistent sin of white supremacy 
requires a fidelity to facts that is missing in the Court’s SFFA opinion. In taming 
Korematsu and twisting Brown, the Court has constructed a revisionist civil 
rights history, in some ways akin to what the Dunning School did in constructing 
a revisionist Reconstruction history. We offer this Article as a corrective. 

410 See Fletcher & Lovelace, supra note 317, at 386 (indicating business owners who 
refused to desegregate feared impacts of federal interference in public accommodations). 

411 It was also founded on conquest. See generally NED BLACKHAWK, THE REDISCOVERY 
OF AMERICA: NATIVE PEOPLES AND THE UNMAKING OF U.S. HISTORY (2023) (explaining in 
detail American democracy’s rise from dispossession of American Indians). 

412 See generally ERIC FONER, THE SECOND FOUNDING: HOW THE CIVIL WAR AND 
RECONSTRUCTION REMADE THE CONSTITUTION (2019) (examining origins, enactment, 
meaning, and objectives of Reconstruction amendments as “second founding”). 


