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INTRODUCTION 

When the United States Supreme Court concluded in the 2010 case Citizens 
United v. FEC1 that “the Government may not suppress political speech on the 
basis of the speaker’s corporate identity,”2 scholars cried foul.3 Four years later, 
when the Court determined in Burwell v. Hobby Lobby Stores, Inc.4 that a federal 
agency could not “demand that three closely held corporations provide health-
insurance coverage for methods of contraception that violate the sincerely held 
religious beliefs of the companies’ owners,”5 scholars once again took 
exception.6 In the main, critics saw these cases as reactionary attacks on 
democratic progress. Notwithstanding such criticisms, these two corporate-
rights cases furnish the best legal resources for repulsing governmental intrusion 
into university rights and prerogatives. The “whole-of-government attack”7 that 
the United States unleashed on universities in 2025, along with the battery of 
lawsuits the government initiated in early 2026,8 press us “to dig deeper and be 
clearer in [our] own mind[s] about what [we] believe and why [we] believe it.”9 

Digging deeper into the university’s corporateness unearths an untapped vein of 
arguments pre-packaged for deployment by universities. This Essay shows how 
universities can explain what they believe about who they are and why that 
matters—by using Citizens United and Hobby Lobby in court, and by defending 
their corporate rights out of court. 

As I argued in a pair of articles in the summer of 2025, universities need to 
go corporate.10 This means understanding the university’s fundamental 

1 558 U.S. 310 (2010). 
2 Id. at 365. 
3 For an account of the scholars’ response, see, for example, James A. Gardner, Anti-

Regulatory Absolutism in the Campaign Arena: Citizens United and the Implied Slippery 
Slope, 20 CORN. J.L. & PUB. POL’Y 673, 674 (2011). One famous legal theorist called the case 
“appalling.” Ronald Dworkin, The “Devastating” Decision, N.Y. REV. BOOKS (Feb. 25, 
2010), https://www.nybooks.com/articles/2010/02/25/the-devastating-decision. 

4 573 U.S. 682 (2014). 
5 Id. at 689-90. 
6 See, e.g., Leslie C. Griffin, Hobby Lobby: The Crafty Case That Threatens Women’s 

Rights and Religious Freedom, 42 HASTINGS CONST. L.Q. 641, 642 (2015) (arguing Hobby 
Lobby endangers civil rights and wrongly permits citizens to impose their religious faith on 
others). 

7 Michael S. Schmidt, Michael C. Bender & Alan Blinder, Why Trump and Harvard Have 
Not Reached a Deal, N.Y. TIMES (Dec. 3, 2025), https://www.nytimes.com/2025/12/03/us/po 
litics/trump-harvard.html. 

8 See Michael C. Bender & Alan Blinder, Lawsuits Are the New Trump Tactic in the Fight 
to Overhaul Education, N.Y. TIMES (Apr. 1, 2026), https://www.nytimes.com/2026/04/01/us/ 
trump-lawsuits-education-agenda.html. Among these lawsuits are two against Harvard, 
presenting a fresh opportunity for the University to raise the matter of its corporate rights. See 
id. 

9 LEE C. BOLLINGER, UNIVERSITY: A RECKONING 5-6 (2026). 
10 See Michael Banerjee, Universities Need to Go Corporate, INSIDE HIGHER ED (July 2, 

2025) [hereinafter Banerjee, Universities], https://www.insidehighered.com/opinion/views/ 

https://www.insidehighered.com/opinion/views
https://www.nytimes.com/2026/04/01/us
https://www.nytimes.com/2025/12/03/us/po
https://www.nybooks.com/articles/2010/02/25/the-devastating-decision
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corporateness and why it matters. Corporation is a general term meaning a 
multitude legally permitted to act as one, and all universities are corporations.11 

At bottom, corporations are enclaves of “collective self-realization,”12 defined 
by their always-incomplete separateness and always-imperfect independence 
from the authorities that charter them. In the university context, the corporation 
supplies “an institutional shell around the business of learning.”13 The various 
collectivities nested within that separate and independent enclave exercise 
certain freedoms.14 That external corporate shell is, in the end, the reason why 
“the federal government doesn’t actually have the power to shut down Harvard 
University,”15 or any other university. 

I wrote in one of the aforementioned articles that “Citizens United is actually, 
under the corporate framework, the university’s friend.”16 By that time, Neal 
Hutchens, a major authority on higher-education law, had suggested this in a 

2025/ 07/ 02/ university-autonomy-stems-corporate-rights-opinion [https://perma.cc/ KU4W-
8XCU] (“As state governments, along with the federal government, apply new and in some 
ways unprecedented pressure, universities can no longer ignore their powerful claims to 
corporate rights. Continuing to do so may incur costs none of us are willing to pay.”); Michael 
Banerjee, What Harvard’s Lawsuit Should Have Said, 16 CALIF. L. REV. ONLINE 51, 64-65 
(2025) [hereinafter Banerjee, Harvard’s Lawsuit] (contending Harvard’s 2025 lawsuit against 
federal government should have harnessed Citizens United to claim First Amendment rights 
in its corporate capacity). 

11 See Banerjee, Harvard’s Lawsuit, supra note 10, at 51-52. The history of the university 
and the history of the corporation are deeply intertwined. As legal scholar Adam Sitze wrote 
recently: “‘The thirteenth century was the age of the universities because it was the age of 
corporations,’ but it was the age of corporations because, in it, popes and emperors began 
granting exemptions, protections, and privileges to intergenerational guilds of teachers and 
learners who thereby obtained the right to call themselves a universitas.” Adam Sitze, 
Imagining What’s Lacking, CULTURAL CRITIQUE ONLINE (2025), https://manifold.umn.edu/ 
read/ cc-frame-014-rev-04/section/36c208a1-6309-4650-9499-ea60491a15da [https://perma. 
cc/X9BA-56YH] (citations omitted) (quoting JACQUES LE GOFF, INTELLECTUALS IN THE 

MIDDLE AGES 65 (Teresa Lavendar Fagan trans., 1993)). 
12 CHRISTOPHER KUTZ, PUBLICS IN ACTION: THE SELF-MAKING OF CIVIC LIFE 121 (2025); 

see also PAUL HORWITZ, FIRST AMENDMENT INSTITUTIONS 113 (2012) (“The key is not to treat 
universities as miniature democracies, subject to all the First Amendment doctrines that apply 
elsewhere in public debate, but rather as largely autonomous realms.”). 

13 J.K. Hyde, Universities and Cities in Medieval Italy, in THE UNIVERSITY AND THE CITY: 
FROM MEDIEVAL ORIGINS TO THE PRESENT 13, 19 (Thomas Bender ed., 1988). 

14 This poses problems for public authorities who disagree with what universities do with 
their freedom. For example, U.S. Assistant Attorney General for Civil Rights Harmeet 
Dhillon said in a July 2025 statement that “[t]he United States Department of Justice has a 
zero-tolerance policy toward illegal discrimination in publicly-funded universities.” Jessica 
Blake, How Trump Uses the DOJ as Tool of ‘Fear-Mongering,’ INSIDE HIGHER ED (July 7, 
2025), https://www.insidehighered.com/ news/ government/ politics-elections/ 2025/ 07/ 07/ 
trump-deploys-justice-dept-ramp-attacks-higher-ed [https://perma.cc/VY9N-Z9H3]. 

15 Ross Douthat, The Grand Strategy Behind Trump’s Crackdown on Academia, N.Y. 
TIMES (Sep. 25, 2025), https://www.nytimes.com/ 2025/ 09/ 25/ opinion/ trump- academia-
victim-may-mailman.html. 

16 Banerjee, Harvard’s Lawsuit, supra note 10, at 64. 

https://www.nytimes.com
https://perma.cc/VY9N-Z9H3
https://www.insidehighered.com
https://perma
https://manifold.umn.edu
https://perma.cc
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statement regarding Harvard’s April 2025 lawsuit against the United States: 
“While not an academic-freedom case, . . . Citizens United would seem to give 
strong support that Harvard, as a private corporation, should have strong First 
Amendment rights.”17 Peter Lake, another major authority, agreed some months 
later, writing that “[c]olleges should make more use of a landmark 2010 
precedent in today’s battles on campus—Citizens United v. FEC.”18 Then, in 
early 2026, the City of Cambridge, Massachusetts, argued in its amicus brief 
supporting Harvard in one of the University’s lawsuits against the federal 
government that “corporate entities like Harvard have First Amendment 
rights,”19 citing Citizens United. Clearly, the idea that universities hold rights in 
their corporate capacities under the First Amendment is catching on.20 

Yet no scholar has detailed how universities can use Citizens United or how 
universities can avail themselves of other corporate-rights cases like Hobby 
Lobby.21 This Essay is the first to explain how universities can use these famous 
cases to defend their academic freedom, the foundation of which is corporate 
rights. In doing so, it argues for a reconceptualization of the relationship between 
universities and democracy. Instead of arguing that universities and their 

17 Eric Kelderman, 3 Big Questions at the Heart of Harvard’s Legal Battle with Trump, 
CHRON. HIGHER EDUC. (May 2, 2025), https://www.chronicle.com/article/3-big-questions-at-
the-heart-of-harvards-legal-battle-with-trump. 

18 Peter F. Lake, Why Colleges Can No Longer Trust the Courts, CHRON. HIGHER EDUC. 
(Oct. 22, 2025), https://www.chronicle.com/ article/ why- colleges- can- no- longer- trust-the-
courts. 

19 Brief of City of Cambridge as Amicus Curiae in Support of Plaintiff-Appellee & 
Affirmance at 17, President & Fellows of Harvard Coll. v. U.S. Dep’t of Homeland Sec., No. 
25-1627 (1st Cir. Jan. 16, 2026) (citing Citizens United v. FEC, 558 U.S. 310, 343 (2010)). 

20 While the primary religious-freedom rights that universities can claim are recognized in 
their state constitutions, space does not permit discussion of those rights here. For a brief 
account of these state constitutional rights, see Banerjee, Harvard’s Lawsuit, supra note 10, 
at 63 n.56. 

21 Importantly, Citizens United and Hobby Lobby are not the only cases that universities 
might consider using in this manner. Professor Daniel Farber posits that First National Bank 
of Boston v. Bellotti, 435 U.S. 765 (1978), could provide a more appropriate precedent than 
Citizens United because the former concerned speech on issues of public import. See E-mail 
from Daniel Farber, Sho Sato Professor of L., U.C. Berkeley Sch. of L., to Michael Banerjee 
(Feb. 3, 2026, at 12:14 ET) (on file with author). Professor Michael Meranze suggests that 
National Rifle Association of America v. Vullo, 144 S. Ct. 1316 (2024), might serve 
universities better than Citizens United. See E-mail from Michael Meranze, Professor 
Emeritus of Hist., UCLA, to Michael Banerjee (Feb. 9, 2026, at 17:18 ET) (on file with 
author). Professor Meranze identifies Evelyn Douek’s 2025 blog post as the relevant guide to 
understanding Vullo’s potential in the university context. See E-mail from Michael Meranze, 
Professor Emeritus of Hist., UCLA, to Michael Banerjee (Feb. 16, 2026, at 16:20 ET) (on file 
with author); Evelyn Douek, Federal Funding as a Jawbone, KNIGHT FIRST AMEND. INST. 
COLUM. U. (June 10, 2025), https://knightcolumbia.org/blog/federal-funding-as-a-jawbone 
[https://perma.cc/YPA7-W6C9]. Professors Farber and Meranze could well be correct, which 
reaffirms the promise of “[a]nalyzing these problems under the corporate framework.” 
Banerjee, Harvard’s Lawsuit, supra note 10, at 58 n.32. In short, analyzing these problems in 
this manner presents fresh possibilities. 

https://perma.cc/YPA7-W6C9
https://knightcolumbia.org/blog/federal-funding-as-a-jawbone
https://www.chronicle.com
https://www.chronicle.com/article/3-big-questions-at
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peculiar freedoms ought to receive special treatment under the First 
Amendment, as Harvard does in its lawsuit,22 universities need to lead with the 
rights that they share with others. Professor Lake was correct in saying the view 
that universities are “different, special, and deserving of special status under the 
First Amendment” now appears “quaint—and dangerous.”23 He further 
indicated that “[t]he most powerful legal arguments in this century may lie not 
in attempting to reclaim or salvage the past but in imagining higher education 
on an equal playing field with other persons and corporations with respect to 
rights inuring to identity.”24 Thus, “universities are entitled to no less protection 
under the First Amendment than any person or association of persons—or 

22 See Banerjee, Harvard’s Lawsuit, supra note 10, at 62. 
23 Lake, supra note 18. Professor Bollinger also emphasizes identity. See BOLLINGER, 

supra note 9, at 114 (noting one reason for universities to litigate claims “is that it offers the 
opportunity most clearly articulate what values you are fighting for, what identity you claim, 
and what determination you possess to defend these principles” (emphasis added)). 

The claim to “special standing” under the First Amendment faces increasing challenges. 
BOLLINGER, supra note 9, at 113. Legal scholar Marc DeGirolami writes in a forthcoming law 
review article that “[t]he conventional wisdom about free speech as the central purpose of the 
university . . . is so commonly accepted as to seem platitudinous. But it is wrong. It has little 
historical warrant and suffers from deep misconceptions about the place of speech in the 
university.” Marc O. DeGirolami, The Traditional University and the Free Speech University, 
NOTRE DAME L. REV. (forthcoming 2026) (manuscript at 4), https://papers.ssrn.com/sol3/ 
papers.cfm?abstract_id=5882243. More fundamentally, the claim to special First Amendment 
rights has a problem arising from the First Amendment itself: the Amendment’s complete 
silence on universities, scholars, and academic freedom. See Samuel Goldman, Why 
Universities Keep Losing the Argument, CHRON. HIGHER EDUC. (Feb. 19, 2026), https:// 
www.chronicle.com/article/why-universities-keep-losing-the-argument (“The place to look 
for an alternative [to technological and business justifications for the university] . . . is not 
grandiose pronouncements about the importance of the academy or courts’ adoption of a 
tendentious ‘modern meaning of the First Amendment’ that includes a privileged status for 
universities even though they are never mentioned in the text.”). This silence might explain 
why “[t]he idea that universities have this special standing is . . . not a fully developed 
doctrine in the jurisprudence of the First Amendment.” BOLLINGER, supra note 9, at 89. 

Notwithstanding these serious issues, certain scholars advance the claim to special status 
with ever-increasing erudition. For example, a February 2026 law review note by a very 
talented law student, Nicholas Garfinkel, responds to the First Amendment’s silence by 
arguing that academic freedom was called something else in the past. See generally Nicholas 
W. Garfinkel, Note, Academic Freedom by Other Names: Historical Foundations for the First 
Amendment Right, 104 TEX. L. REV. 611 (2026) (examining historical contours of academic 
freedom as First Amendment right). After stating that “few commentators have systematically 
excavated the constitutional pedigree of academic freedom,” Mr. Garfinkel argues that a 
“robust historical foundation” drawn “from the Copyright Clause, debates over the national 
university, and Contract Clause cases, through English and American blasphemy 
prosecutions, to modern Supreme Court doctrine” could “help address pressing disputes that 
now imperil the academic enterprise.” Id. at 613-14. These interesting arguments 
notwithstanding, if we want our universities to emerge intact from the second quarter of the 
twenty-first century, scholars will have to come to grips with the fact that the First 
Amendment does not say what we might wish it did. 

24 Lake, supra note 18. 

https://www.chronicle.com/article/why-universities-keep-losing-the-argument
https://papers.ssrn.com/sol3
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corporation.”25 Emphasizing that which links universities to other corporations 
is, for better or worse, the order of the day. 

The key to this strategy’s promise is the fact that “the university’s educational 
freedom—the freedom to decide questions relating to admissions, teaching, and 
research—depends on its governmental freedom—the freedom of the 
corporation to constitute and govern itself.”26 The scholar’s freedom to teach, 
research, and publish according to scholarly judgment depends on the freedom 
of the corporation of which the scholar is a part. These extraordinary scholarly 
freedoms are ultimately based on ordinary rights.27 Scholars must come to grips 
with this if they are to coherently argue for what former Columbia University 
president Lee Bollinger recently called the “freedom of the university.”28 At the 
end of the day, the university’s freedom depends on corporate rights that the 
university shares with many others. 

By defending the corporate rights on which our educational freedoms depend, 
and thereby associating those special educational freedoms with the workaday 
rights of other corporations, “ordinary Americans can say that academic freedom 
is their freedom, too.”29 Scholars have recently urged us to develop new ways to 
defend universities and academic freedom.30 The corporate theory of university 
freedom, which emphasizes that the freedom of the university depends on 
corporate rights, is a straightforward, practical, and historically grounded theory 

25 Id. (emphasis omitted). 
26 Banerjee, Harvard’s Lawsuit, supra note 10, at 61. 
27 Americans’ peculiar respect for corporate rights is an underappreciated precondition for 

American universities’ excellence. Although authors regularly identify the importance of the 
university’s “autonomy,” they rarely point to that autonomy’s source. See, e.g., MIGUEL 

URQUIOLA, MARKETS, MINDS, AND MONEY: WHY AMERICA LEADS THE WORLD IN UNIVERSITY 
RESEARCH 17 (2020) (“[America’s] private institutions are largely independent, and most of 
its public schools enjoy substantial autonomy as well.”). Take the first part of the title of 
Professor Urquiola’s book: Markets, Minds, and Money. Each is undoubtedly important to 
the university research enterprise, but what enables universities to enter markets, to appoint 
minds, and to possess money in the first place? The answer is: universities’ corporateness and 
the rights flowing therefrom. 

28 BOLLINGER, supra note 9, at 9. 
29 Adam Sitze, We Need a New Theory of Academic Freedom, INSIDE HIGHER ED (July 22, 

2025), https://www.insidehighered.com/ opinion/ views/ 2025/ 07/ 22/ we- need- new-theory-
academic-freedom-opinion [https://perma.cc/4W66-WXPW]. 

30 See Lee C. Bollinger, Universities Need a New Defense, CHRON. HIGHER EDUC. (Jan. 6, 
2026), https:// www.chronicle.com/ article/ universities- need- a- new- defense (asserting 
universities must develop novel arguments “captur[ing] the foundational role of the university 
in the American constitutional system”); Sitze, supra note 29 (claiming universities should 
root academic freedom arguments in same principles underlying judicial independence and 
religious liberty); Austin Sarat, We Need New Ways to Protect Academic Freedom, INSIDE 

HIGHER ED (Jan. 29, 2025), https://www.insidehighered.com/opinion/views/2025/01/29/we-
need-new-ways-protect-academic-freedom-opinion [https://perma.cc/8ZPN-PYSJ] (arguing 
universities “must provide new protections against external threats, especially when it comes 
to extramural speech by members of their faculties”). 

https://perma.cc/8ZPN-PYSJ
https://www.insidehighered.com/opinion/views/2025/01/29/we
https://www.chronicle.com
https://perma.cc/4W66-WXPW
https://www.insidehighered.com
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of university freedom for the twenty-first century.31 It learns from the past 
without living in it.32 

As another former university president remarked last year, “[u]niversities 
need to remember that they are, in a sense, institutional citizens of the United 
States.”33 Put differently, universities, in some ways, number among the People. 
But they also, in some ways, belong to the People.34 Whether universities will 
remain intact through the 2020s will depend on how well they negotiate these 
twin tensions. The corporate theory of university freedom and the corporate-
rights cases discussed below can help. 

This Essay proceeds as follows. Part I specifies how universities can use 
Citizens United, Part II details how universities can use Hobby Lobby, Part III 
shows how to advance corporate rights outside the courtroom, and Part IV 
argues that the university’s role in American democracy is preparing students to 
inhabit and constitute corporations in a corporately organized democratic 
society. 

I. USING CITIZENS UNITED 

Citizens United concerned a federal statute prohibiting “corporations and 
unions from using their general treasury funds to make independent 
expenditures for speech defined as an ‘electioneering communication’ or for 
speech expressly advocating the election or defeat of a candidate.”35 Citizens 
United, a nonprofit corporation with an annual budget of $12 million looking to 
advertise its documentary about a presidential candidate, sought a judgment 
declaring that the aforementioned statute was unconstitutional as applied to the 

31 This theory is not based on “arguments to ‘trust us’—or that higher education is 
‘special’—they are based on a distrust of governmental overreach that was woven into the 
fabric of the Constitution from its inception.” Lake, supra note 18. This historical grounding 
is another reason the corporate theory of university freedom is superior to the First 
Amendment theory of academic freedom. 

32 Banerjee, Harvard’s Lawsuit, supra note 10, at 63-64 (“What I call the corporate theory 
of academic freedom explains the meritocratic and communal regulation of academic 
expression internal to the corporation while also explaining the individualistic and egalitarian 
speech of the university itself.”). 

33 Francie Diep, Evan Goldstein & Eric Kelderman, “The Best Day Higher Ed Has Had 
in a Year”: Larry Summers on the Columbia Settlement, and Why It’s a Good Model for 
Harvard, CHRON. HIGHER EDUC. (July 24, 2025), https://www.chronicle.com/article/the-best-
day- higher- ed- has- had- in- a-year (quoting Lawrence Summers on Columbia settlement 
restoring federal funding). 

34 See Evan Goldstein & Len Gutkin, “Universities Have Become Isolated and Arrogant”: 
E. Gordon Gee on How the Sector Got into Trouble, CHRON. HIGHER EDUC. (Nov. 13, 2025), 
https:// www.chronicle.com/ article/ universities- have- become- isolated- and- arrogant 
(“Institutions should be more cognizant of the fact that, particularly public universities, belong 
to the people of that state.” (quoting E. Gordon Gee)). 

35 Citizens United v. FEC, 558 U.S. 310, 318-19 (2010); 2 U.S.C. § 441b (2006) (current 
version at 52 U.S.C. § 30118), invalidated by, Citizens United, 558 U.S. 310. 

https://www.chronicle.com
https://www.chronicle.com/article/the-best
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documentary.36 The Court, considering the facial validity rather than just the as-
applied validity of the law,37 concluded that its “prohibition on corporate 
independent expenditures is . . . a ban on speech.”38 Because “[s]peech is an 
essential mechanism of democracy” and “[t]he right of citizens to inquire, to 
hear, to speak, and to use information to reach consensus is a precondition to 
enlightened self-government and a necessary means to protect it,” the Court 
reasoned that “political speech must prevail against laws that would suppress it,” 
including “restrictions distinguishing among different speakers, allowing speech 
by some but not others.”39 Moreover, because “First Amendment protection 
extends to corporations,” including in “the context of political speech,” it 
follows that “political speech does not lose First Amendment protection ‘simply 
because its source is a corporation.’”40 Thus, the Court “rejected the argument 
that political speech of corporations or other associations should be treated 
differently under the First Amendment simply because such associations are not 
‘natural persons.’”41 

The Court’s logic applies to universities because universities are 
fundamentally corporate. The ancient and enduring definition of a university is 
a corporation of professors and students.42 Professors today might object to 
embracing the corporate framework to understand the university because it 
would appear to yoke the university to the business corporation. True, doing so 
requires that universities align themselves, in the aforementioned limited way, 
with business corporations. But the term corporation is not property of the 
business corporation, which emerged many centuries after the university 
corporation.43 Moreover, using the corporate framework aligns universities with 
“[c]hurch corporations, municipal corporations, non-profit corporations,”44 and 
many others,45 thereby strengthening the claim that universities seek not special 
but equal treatment. 

36 See id. at 319-22 (noting Citizens United sought declaratory judgment against FEC 
relating to on-demand documentary about a presidential candidate). 

37 See id. at 333 (“[I]t is necessary then for the Court to consider the facial validity of 
§ 441b. Any other course of decision would prolong the substantial, nationwide chilling effect 
caused by § 441b’s prohibitions on corporate expenditures.”). 

38 Id. at 339. 
39 Id. at 339-40. 
40 Id. at 342 (quoting First Nat’l Bank of Bos. v. Bellotti, 435 U.S. 765, 784 (1978)). 
41 Id. at 343 (quoting Bellotti, 435 U.S. at 776). 
42 See ERNST H. KANTOROWICZ, THE FUNDAMENTAL ISSUE: DOCUMENTS AND MARGINAL 

NOTES ON THE UNIVERSITY OF CALIFORNIA LOYALTY OATH 16 (1950) (“A university . . . could 
hardly exist without professors and students, who are essential, actually the only essential part 
of a university.”). 

43 See David Ciepley, Beyond Public and Private: Toward a Political Theory of the 
Corporation, 107 AM. POL. SCI. REV. 139, 141 (2013) (noting corporate form granted to 
entities like universities and monasteries before being granted to businesses). 

44 Banerjee, Harvard’s Lawsuit, supra note 10, at 52. 
45 For a more complete list of examples of corporate bodies, see infra Part IV. 
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Consider a recent case presenting an opportunity to put corporate rights into 
service. In April 2025, Harvard sued the federal government after the latter 
“demand[ed] that Harvard change its governance, hiring and admissions 
practices, and faculty viewpoint diversity—on pain of losing research 
funding.”46 In its complaint, Harvard argued “that the federal government’s 
threat to withhold funding ‘unless Harvard restructured its internal governance, 
changed its hiring and admissions practices to strike [the government’s] 
preferred balance of viewpoints, and modified what it teaches its students to 
align with [the government’s] views’ violated its rights under the First 
Amendment.”47 

Harvard could have also claimed First Amendment rights in its corporate 
capacity under Citizens United, but that case was not cited in its complaint. 
Specifically, Harvard could have argued that it is an ancient corporation that has 
held rights in its corporate capacity since 1650, when the Massachusetts Bay 
Colony granted its charter, and has held its corporate rights under constitutional 
protection since 1780, when the People of Massachusetts ratified their 
Constitution.48 Because “[t]he right of citizens to inquire, to hear, to speak, and 
to use information to reach consensus is a precondition to enlightened self-
government and a necessary means to protect it,”49 citizens have the right to hear 
Harvard’s speech under the First Amendment, notwithstanding its corporate 
identity. This argument is not only internally coherent, but it also enables 
Harvard to make common cause with other corporate entities, as American 
universities have wisely done in past centuries.50 

46 Id. at 51; see Letter from Josh Gruenbaum, Comm’r, Fed. Acquisition Serv., Sean R. 
Keveney, Acting Gen. Couns., U.S. Dep’t Health & Hum. Servs. & Thomas E. Wheeler, 
Acting Gen. Couns., U.S. Dep’t Educ., to Alan M. Garber, President, Harv. Univ. & Penny 
Pritzker, Lead Member, Harv. Corp. (Apr. 11, 2025), https://www.harvard.edu/research-fun 
ding/ wp-content/ uploads/ sites/16/ 2025/04/Letter-Sent-to-Harvard-2025-04-11.pdf [https:// 
perma.cc/UQ23-VL5Q]. Federal officials later asserted that the April 11 Letter was sent in 
error. Michael S. Schmidt & Michael C. Bender, Trump Officials Blame Mistake for Setting 
Off Confrontation with Harvard, N.Y. TIMES (Apr. 18, 2025), https://www.nytimes.com/2025 
/04/18/business/trump-harvard-letter-mistake.html. 

47 Banerjee, Harvard’s Lawsuit, supra note 10, at 52 (quoting Complaint for Declaratory 
& Injunctive Relief at 30, President & Fellows of Harvard Coll. v. U.S. Dep’t of Health & 
Hum. Servs., 798 F. Supp. 3d 77 (D. Mass. 2025) (No. 25-CV-11048)). 

48 See id. at 53 (positing Harvard’s complaint should have made argument that it is an 
ancient corporation, based on state constitution, and therefore unregulated by Administrative 
Procedure Act); see also Harvard Charter of 1650, HARV. LIBR. (Sep. 9, 2025, at 16:27 ET), 
https://guides.library.harvard.edu/c.php?g=880222&p=6323072 [https://perma.cc/6ZVC-FH 
9Z] (describing 1650 charter’s creation of Harvard Corporation); MASS. CONST. pt. II, ch. V, 
§ I (ratifying and confirming Harvard’s corporate “powers, authorities, rights, liberties, 
privileges, immunities and franchises”). 

49 See Citizens United v. FEC, 558 U.S. 310, 339 (2010). 
50 See infra Part III (describing eighteenth-century example of university asserting 

corporate rights). 

https://perma.cc/6ZVC-FH
https://guides.library.harvard.edu/c.php?g=880222&p=6323072
https://www.nytimes.com/2025
https://www.harvard.edu/research-fun
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The next Part takes the analysis a step further, arguing that certain universities 
can put Hobby Lobby to work to protect themselves from government intrusion. 

II. USING HOBBY LOBBY 

Universities with religious foundations should consider using Hobby Lobby 
to repulse intrusion on their rights. Hobby Lobby addressed whether the 
Department of Health and Human Services, a federal agency, could “demand 
that three closely held corporations provide health-insurance coverage for 
methods of contraception that violate the sincerely held religious beliefs of the 
companies’ owners.”51 The Court held that the agency could not because the 
regulations violated the Religious Freedom Restoration Act of 1993 
(“RFRA”),52 “which prohibits the Federal Government from taking any action 
that substantially burdens the exercise of religion unless that action constitutes 
the least restrictive means of serving a compelling government interest.”53 

Rejecting the agency’s claim that for-profit corporations cannot avail 
themselves of the RFRA’s protections, the Court reasoned that the statute plainly 
does not discriminate “against men and women who wish to run their businesses 
as for-profit corporations in the manner required by their religious beliefs.”54 

The “RFRA prohibits the ‘Government [from] substantially burden[ing] a 
person’s exercise of religion even if the burden results from a rule of general 
applicability’ unless the Government ‘demonstrates that application of the 
burden to the person’” meets certain requirements.55 The Court then turned to 
the Dictionary Act, which it “must consult ‘[i]n determining the meaning of any 
Act of Congress, unless the context indicates otherwise.’”56 The Dictionary 
Act’s definition of “person” includes “corporations, companies, associations, 
firms, partnerships, societies, and joint stock companies, as well as 
individuals.”57 Thus, the term “person,” as used in the RFRA, includes 
corporations and, since “no conceivable definition of the term includes natural 
persons and nonprofit corporations, but not for-profit corporations,” embraces 
the relevant for-profit corporations.58 

In Hobby Lobby, it was undisputed that the RFRA covered nonprofit 
corporations.59 Universities can therefore invoke Hobby Lobby to protect 
themselves against federal-government actions impinging on their exercise of 

51 Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 688-90 (2014). 
52 42 U.S.C. §§ 2000bb- to 2000bb-4. 
53 Hobby Lobby, 573 U.S. at 690-91. 
54 Id. at 691. 
55 Id. at 705 (alterations in original) (quoting 42 U.S.C. § 2000bb-1(a), (b)). 
56 Id. at 707 (quoting 1 U.S.C. § 1). 
57 Id. at 707-08 (quoting 1 U.S.C. § 1). 
58 Id. at 708. 
59 The Court listed previous cases in which nonprofit corporations brought claims under 

the Religious Freedom Restoration Act of 1993 (“RFRA”) and the Free Exercise Clause of 
the First Amendment. See id. at 708. 
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religious freedom. Last year, Georgetown University Law Center missed an 
opportunity to do just that. In February 2025, the interim U.S. Attorney for the 
District of Columbia sent a letter to the Dean of Georgetown Law, claiming that 
the school “continues to teach and promote DEI,” meaning diversity, equity, and 
inclusion, which the U.S. Attorney thought was “unacceptable.”60 The U.S. 
Attorney then asked two questions: “First, have you eliminated all DEI from 
your school and its curriculum? Second, if DEI is found in your courses or 
teaching in anyway, will you move swiftly to remove it?”61 The U.S. Attorney 
informed the dean that “no applicant for our fellows program, our summer 
internship, or employment in our office who is a student or affiliated with a law 
school or university that continues to teach and utilize DEI will be considered.”62 

In response, the Georgetown Law Dean wrote that “[a]s a Catholic and Jesuit 
institution, Georgetown University was founded on the principle that serious and 
sustained discourse among people of different faiths, cultures, and beliefs 
promotes intellectual, ethical, and spiritual understanding.”63 Moreover, to the 
Dean, “this principle is a moral and educational imperative,” which “defines our 
mission as a Catholic and Jesuit institution.”64 Thus, while the U.S. Attorney’s 
letter “challenges Georgetown’s ability to define our mission as an educational 
institution,” the First Amendment “guarantees that the government cannot direct 
what Georgetown and its faculty teach and how to teach it.”65 Crucially, the 
Dean then wrote that “[g]iven the First Amendment’s protection of a university’s 
freedom to determine its own curriculum and how to deliver it, the constitutional 
violation behind this threat is clear, as is the attack on the University’s mission 
as a Jesuit and Catholic institution.”66 As the Dean intimated, Georgetown holds 
First Amendment rights as a religious corporation, and it may invoke those rights 
to do more than just defend its DEI programming67—it can use those rights to 
defend against any governmental intrusion touching matters relating to its 
religious mission. 

60 Letter from Edward R. Martin, Jr., U.S. Att’y for D.C., U.S. DOJ, to William M. 
Treanor, Dean, Geo. Univ. L. Ctr. 1 (Feb. 17, 2025), https://www.ncronline.org/files/2025-03 
/3.7.24%20Ed%20Martin%20letter%20%20to%20Georgetown%20law.pdf [https:// perma.c 
c/6LTP-3LQP]. 

61 Id. 
62 Id. 
63 Letter from William M. Treanor, Dean & Exec. Vice President, Geo. Univ. L. Ctr., to 

Edward R. Martin, Jr., Interim U.S. Att’y for D.C., U.S. DOJ 1 (Mar. 6, 2025), https://www.w 
ashingtonpost.com/documents/06480bde-06ed-419f-841e-762c8198b508.pdf. 

64 Id. 
65 Id. 
66 Id. at 2 (emphasis added). 
67 See Josh Moody & Sara Weissman, Religious Freedom as a Defense for DEI?, INSIDE 

HIGHER ED (Mar. 13, 2025), https://www.insidehighered.com/news/institutions/religious-coll 
eges/ 2025/ 03/ 13/ religious-freedom-defense-dei [https://perma.cc/X9SB-EPE7] (discussing 
use of religious-freedom arguments to defend university diversity practices). 

https://perma.cc/X9SB-EPE7
https://www.insidehighered.com/news/institutions/religious-coll
https://ashingtonpost.com/documents/06480bde-06ed-419f-841e-762c8198b508.pdf
https://www.w
https://www.ncronline.org/files/2025-03
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While the letter offered a brilliant rejoinder to the U.S. Attorney’s pretended 
authority to inquire into Georgetown Law’s Catholic and Jesuit approach to legal 
education, the letter could have been strengthened by invoking Hobby Lobby. 
Specifically, the letter might have argued that the federal government may not, 
through the U.S. Attorney, substantially burden Georgetown Law’s exercise of 
its religious freedom, including, but not limited to, its diversity programs. 68 

Hobby Lobby’s promise is on full display in an ongoing case involving the 
University of Pennsylvania (“Penn”). In November 2025, the Equal 
Employment Opportunity Commission petitioned a federal court to enforce the 
agency’s subpoena of the names and other information of members of Jewish 
organizations and employees in Penn’s Jewish Studies Program.69 In January 
2026, certain organizations whose members would appear in the subpoenaed 
materials sought to intervene, arguing, among other things, that “enforcement of 
the subpoena would deter individuals from affiliating with, supporting, or 
participating in Jewish religious organizations or activities,” citing Hobby 
Lobby.70 These intervenors—or, better yet, Penn—might have argued that the 
University itself holds religious-freedom rights under the RFRA.71 In the spring 
of 2026, a federal judge ordered Penn to hand over the subpoenaed records and 
the University appealed.72 

68 See Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 690-91 (2014) (stating RFRA 
proscribes government action that “substantially burdens” religious freedom, except when 
action is “least restrictive means of serving a compelling government interest”). 

69 See Application for an Order to Show Cause Why U.S. Equal Employment Opportunity 
Commission’s Administrative Subpoena Should Not Be Enforced at 1, U.S. Equal Emp. 
Opportunity Comm’n v. Trustees of Univ. of Pa., No. 25-CV-06502, 2026 WL 885480 (E.D. 
Pa. Mar. 31, 2026) (seeking show-cause order and enforcement of administrative subpoena 
against University of Pennsylvania); Memorandum of Law in Support of Application for an 
Order to Show Cause Why the EEOC’s Administrative Subpoena Should Not Be Enforced at 
8-10, Trustees of Univ. of Pa., 2026 WL 885480 (cataloging agency requests for, and 
university responses to, information on Jewish organizations and complaints of faith-based 
discrimination filed by Jewish employees). 

70 See Proposed Intervenors’ Opposition to the Application for an Order to Show Cause at 
16, Trustees of Univ. of Pa., 2026 WL 885480. 

71 Alternatively, Austin Sarat’s interesting suggestion that Penn use the Supreme Court’s 
1958 decision in NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958), could generate 
a favorable decision since NAACP concerned the rights of NAACP members and, in the 
context of the Commission’s subpoena, would presumably address the concerns of Penn’s 
“members.” See Austin Sarat, “Extraordinary and Unconstitutional” Indeed, INSIDE HIGHER 

ED (Jan. 30, 2026), https://www.insidehighered.com/ opinion/ views/ 2026/ 01/ 30/ demand-
jewish-employee-lists-unconstitutional-opinion [https://perma.cc/4PW3-UZ8K]. 

72 See Trustees of Univ. of Pa., 2026 WL 885480, at *1; see also Emma Whitford, Judge 
Orders Penn to Give EEOC Names of Employees in Jewish Groups, INSIDE HIGHER ED (Mar. 
31, 2026), https://www.insidehighered.com/news/government/courts/2026/03/31/penn-must-
give -eeoc -names -employees -jewish -groups [https:// perma.cc/ 2RXF -M2MF] (reporting 
federal trial court ordering Penn to comply with subpoena and public’s immediate reactions); 
Carmen Russell-Sluchansky, Penn Appeals a Federal Court Ruling Requiring the University 
to Turn Over Information Related to Jewish Staff, WHYY (Apr. 15, 2026, at 14:55 ET), 

https://perma.cc
https://www.insidehighered.com/news/government/courts/2026/03/31/penn-must
https://perma.cc/4PW3-UZ8K
https://www.insidehighered.com
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While this Essay has thus far focused on how universities can appeal to courts 
using their corporate rights, the more important task is “building a case to the 
public.”73 The next Part shows how universities can build such a case. 

III. EVERYDAY CORPORATE RIGHTS 

Corporate rights are for “everyday use,”74 not just use in court. Professor 
Bollinger wrote that “[w]e must articulate and emphasize the notion of the 
freedom of the university at every opportunity.”75 Scholars should articulate and 
emphasize the corporate theory of university freedom every chance they get, and 
rise with “alacrity” whenever that freedom is imperiled.76 Moreover, universities 
should seek protection from any public authorities positioned to offer it. Today, 
this means appealing to states and the United States (in that order). But it also 
means appealing, when appropriate, to public authorities that might not come 
immediately to mind, including counties, cities, towns, villages, and Tribal 
Nations.77 

Executives from mayors to governors could prove particularly helpful, as they 
were in late February 2026 in New York. Federal immigration authorities arrested a 
Columbia University student without a warrant inside a Columbia dormitory after 
gaining access by, according to Columbia’s acting president, “misrepresent[ing]” 
their visit as a search for a “missing person.”78 Later that same day, the Department 
of Homeland Security released the student after a meeting between the Mayor of 

https://whyy.org/articles/university-of-pennsylvania-jewish-staff-eeoc [https://perma.cc/6EN 
2-CG45] (chronicling Penn’s appeal to federal appellate court). 

73 Banerjee, Harvard’s Lawsuit, supra note 10, at 61; see also Lake, supra note 18 (“It is 
time to focus more on winning strategies in the court of public opinion and developing greater 
support in that forum.”). 

74 Cf. Dylan C. Penningroth, Everyday Use: A History of Civil Rights in Black Churches, 
107 J. AM. HIST. 871, 875-76 (2021) (explaining incorporation empowered Black church 
members by enabling everyday exercise of civil rights through corporate person). 

75 BOLLINGER, supra note 9, at 111. 
76 See PEARL KIBRE, SCHOLARLY PRIVILEGES IN THE MIDDLE AGES: THE RIGHTS, 

PRIVILEGES, AND IMMUNITIES OF SCHOLARS AND UNIVERSITIES AT BOLOGNA, PADUA, PARIS, 
AND OXFORD 90 (Hassell St. Press 2021) (noting medieval scholars’ “alacrity” in resisting 
infringement of their corporate rights and prerogatives). 

77 See Michael Banerjee, Land-Grant Universities, 103 WASH. U. L. REV. ONLINE 129, 139 
(2026) [hereinafter Banerjee, Land-Grant Universities] (noting certain Tribal Nations 
supported University of Michigan with early land grants). 

78 Claire Shipman, Important Update from Columbia University, COLUM. UNIV. OFF. 
PRESIDENT (Feb. 26, 2026), https://president.columbia.edu/news/important-update-columbia-
university; see also Claire Shipman, A Message from Acting President Claire Shipman, 
COLUM. UNIV. OFF. PRESIDENT (Feb. 26, 2026) [hereinafter Shipman, Message], https://presi 
dent.columbia.edu/ news/ message- acting- president-claire-shipman-0 (reporting Columbia 
University student taken by Department of Homeland Security was eventually released from 
federal custody). 

https://dent.columbia.edu
https://presi
https://president.columbia.edu/news/important-update-columbia
https://perma.cc/6EN
https://whyy.org/articles/university-of-pennsylvania-jewish-staff-eeoc
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New York City and the President of the United States.79 Columbia’s acting president 
thanked both the Mayor and the Governor of New York in a video message released 
that day.80 

Consider a little-known example from 230 years ago. In 1796, the Virginia 
Legislature issued a charter that reorganized Liberty Hall, which is now 
Washington and Lee University, and thereby “dispossessed the old Board; 
named a new Board to include the Governor of Virginia; reorganized the 
curriculum and established a dual control of Faculty and Board of Trustees.”81 

The following year, the Trustees of Liberty Hall denied that the legislation 
bound them. During a January 1797 meeting concerning “the late Act of the 
Legislature of Virginia erecting Liberty Hall into a College,” the Trustees, “after 
maturely considering its contents[,] unanimously declared it as their opinion” 
that it was “an unjustifiable infringement of the Rights of the Corporation of 
Liberty Hall and an instance of Tyrannical imposition in the Legislature.”82 

At their next meeting, the Trustees laid out their reasons for resisting the act: 
The Virginia legislation reorganizing Liberty Hall into a college “is not only 
unjust in its nature but dangerous in its tendency: the same principle . . . in one 
case may be extended to every such corporation throughout the State” and 
“[t]heir charters may be violated and their estates in whatever way acquired may 
be wantonly sported with just as caprice or folly may dictate.”83 The Trustees’ 
argument tapped into a general concern about state authority over corporations.84 

The following year, the Virginia Legislature repealed the offensive act and 
restored Liberty Hall’s charter, so long as “the said Academy shall hereafter be 
called and known by the name of Washington.”85 One important lesson we might 
glean from the Liberty Hall Trustees’ experience is that getting political about 
corporate rights is perfectly academic. This is because safeguarding rights is 
what universities are all about. 

79 See Sharon Otterman, Columbia Student Is Released from ICE After Mamdani-Trump 
Meeting, N.Y. TIMES (Feb. 27, 2026), https://www.nytimes.com/2026/02/26/nyregion/colum 
bia-university-ice-student.html. 

80 See Shipman, Message, supra note 78. 
81 James Morrison Hutcheson, Virginia’s “Dartmouth College Case,” 51 VA. MAG. HIST. 

& BIOGRAPHY 134, 135 (1943). 
82 Id. 
83 Id. at 136. 
84 Underneath this general concern is the freedom of the people constituting and inhabiting 

those corporations. Regarding the Pennsylvania Legislature’s late-eighteenth-century seizures 
of bank and university charters, carried out “in the name of the People,” historian Bernard 
Bailyn asked: “But who were the People? . . . To eliminate all privilege from private groups 
was . . . tantamount to giving it all to the State. But what was the State in a republican 
government? Should it have powers against the people themselves?” BERNARD BAILYN, 
EDUCATION IN THE FORMING OF AMERICAN SOCIETY 47 (1960). 

85 Hutcheson, supra note 81, at 137. 

https://www.nytimes.com/2026/02/26/nyregion/colum
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Each century in the history of the American university features a marquee 
year, a year that stands for its century: 1650, 1754, 1819, and 1967. 86 The 
twenty-first century’s marquee year is 2025. One lesson last year offers is that 
claims to special rights based on professional expertise will not prevent public 
authorities from encroaching on university prerogatives. Claiming academic 
freedom based on expertise is important—perhaps essential—but only within 
the university. Outside the university, those claims cannot help but fall flat. 
Indeed, one could plausibly conclude that the events of 2025 disproved the oft-
repeated hypothesis (and it is merely a hypothesis) that academic freedom is “a 
special concern of the First Amendment.”87 

2025 also threw into doubt the theory (and it is merely a theory) of the private 
university. A Columbia University professor wrote recently that universities, 
“private and public, are deeply intertwined with the federal government.”88 That 
government traversed with ease the theoretical gap between the public and the 
private universities as it extracted $221 million from Columbia,89 $50 million 
from Brown University (although Brown’s payout will benefit work programs 
over ten years),90 $60 million from Cornell University (a $30 million fine plus 
$30 million to help farmers lower production costs),91 and $75 million from 

86 1650 is when Harvard received its charter from Massachusetts Bay Colony, as noted 
above. See HARV. LIBR., supra note 48. 1754 is when Columbia received its charter from King 
George II. See Governing Documents, COLUM. UNIV. OFF. OF THE SEC’Y, https://secretary. 
columbia.edu/content/governing-documents (last visited May 2, 2026). 1819 is when the 
Supreme Court decided the landmark case Trustees of Dartmouth College v. Woodward, 17 
U.S. 518 (1819). And 1967 is when the Court decided Keyishian v. Board of Regents of the 
University of the State of New York, 385 U.S. 589 (1967). There are of course many other 
candidate years. 

87 Keyishian, 385 U.S. at 603. Professor Lake wrote recently that universities have 
experienced “[a] fall from legal grace,” the “spirit” of emblematic twentieth-century 
academic-freedom cases having “died.” Lake, supra note 18. In early 2026, another professor 
wrote that “[t]he golden era of autonomy for universities is probably not going to return.” 
Nicholas Lemann, The Unmaking of the American University, NEW YORKER (Mar. 9, 2026), 
https://www.newyorker.com/ magazine/ 2026/ 03/ 16/ the- unmaking- of- the- american- univ 
ersity. I am grateful to Adam Sitze for drawing my attention to this article. 

88 Lemann, supra note 87. 
89 See Douglas Belkin, Columbia Agrees to Pay More Than $200 Million to Settle Trump 

Fight, WALL ST. J. (July 23, 2025, at 23:03 ET), https://www.wsj.com/us-news/education/ 
columbia-reaches-deal-with-trump-administration-to-restore-federal-funds-2e3cfdc6. 

90 See Douglas Belkin, Liz Essley Whyte & Natalie Andrews, Brown University Reaches 
$50 Million Deal with Trump Administration, WALL ST. J. (July 30, 2025, at 18:17 ET), 
https://www.wsj.com/us-news/education/brown-trump-deal-federal-funds-research-50-milli 
on-25b1e8bd. 

91 See Josh Moody, Cornell Settles with the Trump Administration, INSIDE HIGHER ED 

(Nov. 7, 2025), https://www.insidehighered.com/ news/ government/ politics-elections/2025/ 
11/07/cornell-settles-trump-administration [https://perma.cc/J4B4-W2GD]. 

https://perma.cc/J4B4-W2GD
https://www.insidehighered.com
https://www.wsj.com/us-news/education/brown-trump-deal-federal-funds-research-50-milli
https://www.wsj.com/us-news/education
https://www.newyorker.com
https://columbia.edu/content/governing-documents
https://secretary
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Northwestern University. 92 Notably, each of these universities calls itself private 
and had at least $400 million in public research funding for the federal 
government to suspend: Columbia with $400 million, Brown with $510 million, 
Cornell with $1 billion, and Northwestern with $790 million.93 The New York 
Times reported in July 2025 that Harvard has considered paying up to 
$500 million to end hostilities with the federal government, which had frozen 
billions of dollars of funding to the University.94 This report was confirmed by 
a December 2025 letter from the Harvard President to the U.S. Education 
Secretary.95 Crossing this theoretical gap again, the federal government fined the 
University of California, Los Angeles, $1 billion for allegedly tolerating 
antisemitism. 96 Then, in early 2026, President Trump announced in a social 
media post that the government was “now seeking One Billion Dollars in 
damages [from], and want[s] nothing further to do, into the future, with Harvard 
University.”97 Until that future arrives,98 “the universities’ . . . thick dependency 
on the government”99 will guarantee the latter safe passage across the thin 
theoretical gap between public universities and those calling themselves private. 

Philosopher Christopher Kutz argued last year that four things “should count 
most for the publicness of a university—public funding, public accountability, 

92 See Michael C. Bender, Northwestern Agrees to a Deal with Trump Administration, 
N.Y. TIMES (Nov. 28, 2025), https://www.nytimes.com/2025/11/28/us/politics/northwestern-
deal-trump-administration.html. 

93 See Katherine Knott, 5 Charts Breaking Down Trump’s Funding Freezes Against 
Universities, INSIDE HIGHER ED (Aug. 28, 2025), https://www.insidehighered.com/news/gove 
rnment/2025/08/28/trumps-funding-freezes-against-universities-5-charts [https://perma.cc/N 
T3M-SDM5] (depicting levels of frozen funding imposed by federal government on major 
research universities). 

94 See Michael C. Bender, Alan Blinder & Michael S. Schmidt, Harvard Is Said to Be 
Open to Spending Up to $500 Million to Resolve Trump Dispute, N.Y. TIMES (July 28, 2025), 
https://www.nytimes.com/2025/07/28/us/politics/trump-harvard-payment.html. 

95 See Michael S. Schmidt, Alan Blinder & Michael C. Bender, In Private Letters, Harvard 
and Trump Administration Escalate Duel, N.Y. TIMES (Dec. 24, 2025), https://www.nytim 
es.com/2025/12/24/us/trump-harvard-letters-deal.html (“If we can reach agreement on those 
other terms, we are prepared to invest $500 million in the work force development programs 
we discussed and I described.”). 

96 See Natalie Andrews & Sara Randazzo, Trump Wants $1 Billion Settlement from UCLA, 
WALL ST. J. (Aug. 8, 2025, at 16:14 ET), https://www.wsj.com/us-news/education/ucla-settle 
ment-trump-f80d8f16?. 

97 Hugo C. Chiasson & Elise A. Spenner, Trump Calls for $1 Billion Settlement from 
Harvard, HARV. CRIMSON (Feb. 3, 2026), https://www.thecrimson.com/article/2026/2/3/trum 
p-harvard-1-billion-claim [https://perma.cc/T8MR-JV6V]. 

98 The U.S. Department of Defense’s discontinuance of officer training programs at 
Harvard, Princeton, and several other universities might provide a glimpse into that future. 
See Chris Cameron, Pentagon to Curb Ties with Top Universities and Think Tanks, N.Y. 
TIMES (Mar. 2, 2026), https://www.nytimes.com/2026/02/28/us/politics/pentagon-universiti 
es-think-tanks.html. 

99 Lemann, supra note 87. 

https://www.nytimes.com/2026/02/28/us/politics/pentagon-universiti
https://perma.cc/T8MR-JV6V
https://www.thecrimson.com/article/2026/2/3/trum
https://www.wsj.com/us-news/education/ucla-settle
https://es.com/2025/12/24/us/trump-harvard-letters-deal.html
https://www.nytim
https://www.nytimes.com/2025/07/28/us/politics/trump-harvard-payment.html
https://perma.cc/N
https://www.insidehighered.com/news/gove
https://www.nytimes.com/2025/11/28/us/politics/northwestern
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public benefits, and public accommodation.”100 After examining each, he 
concluded that “our strategies of distinction have failed: both public and private 
universities make use of both public and private funding sources, both are 
subject to public and private forms of accountability, and both can produce both 
public and private goods.”101 For Professor Kutz, the public university’s 
“defining quality is its ability to create and reflect a special kind [of] public, one 
that reflects the polity that supports it while embodying a commitment to 
learning and research.”102 While community distinguishes the public university 
from the private one in Professor Kutz’s view, the scholarly community’s 
corporate personification unites them here. 

2025’s refutation of the special-concern hypothesis and challenge to the 
private-university theory show why scholars need to develop coherent, 
commonsense arguments that make common cause across universities, whether 
“public” or “private,” and with other corporations.103 Universities must advance 
these admittedly “deflationary”104 arguments not only in court, but also out of 
court, every day. Advancing these arguments out of court requires us to clarify 
the role of the university in American democracy. The next Part offers one way 
to do so. 

IV. THE UNIVERSITY AND DEMOCRACY 

The university prepares students for corporate life—for life spent voluntarily 
bound to others in the corporate bodies through which collectivities actualize 
themselves. True, “voluntary associations, including churches, [are] where 
much of the education in corporate life still occurs,”105 but the university is the 
only association characterized by preparation for life in and as corporations. The 
importance of this sort of preparation in a corporately organized democracy like 
the United States cannot be overstated. 

100 KUTZ, supra note 12, at 129. 
101 Id. at 121; see also HORWITZ, supra note 12, at 141 (noting public-private “distinction 

is not always helpful”). 
102 KUTZ, supra note 12, at 129. 
103 Bollinger highlights the need for all universities—what he calls “the collective 

whole”—to act as one, but warns that “[w]e spend far too much time these days trying to 
distinguish individual institutions from others.” BOLLINGER, supra note 9, at 94, 120. The 
distinction presenting the greatest impediment to this much-needed collective action is the 
one created by the theory of the private university. I should note that conceding universities’ 
“fundamental publicness” does not entail state or federal control. Banerjee, Land-Grant 
Universities, supra note 77, at 160. Because Citizens United’s “application to public 
universities remains murky,” we would do well to emphasize that the term “private 
corporation” does not appear anywhere in Citizens United and to minimize reliance on the 
private-university theory. See Lake, supra note 18. 

104 STANLEY FISH, VERSIONS OF ACADEMIC FREEDOM: FROM PROFESSIONALISM TO 

REVOLUTION 20 (2014). 
105 AMANDA PORTERFIELD, CORPORATE SPIRIT: RELIGION AND THE RISE OF THE MODERN 

CORPORATION 195 (2018). 
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After the Revolutionary War, “the new government of the United States rested 
on contract law, and on state-chartered corporations protected by contract law, 
to an extent unprecedented in human history.”106 Indeed, “[t]he rate of 
incorporation was unprecedented and ever accelerating.”107 And “[b]eginning 
with the rapid increase in state-issued charters in the 1790s, corporations became 
primary vehicles of national organization.”108 In the middle of the nineteenth 
century, the eruption of incorporation showed no signs of relenting: “By 1857, 
one Illinois jurist could quip that ‘more corporations were created by the 
legislature of Illinois at its last session than existed in the whole civilized world 
at the commencement of the present century.’ And Illinois was by no means 
exceptional.”109 To the extent that America is “a nation of joiners,”110 as one 
historian famously observed, it is equally a nation of incorporators. The 
university thrives in such an environment. 

Today, American universities prepare graduates for life in and as a head-
spinning variety of corporate entities. 111 Specifically, they prepare students for 
corporate life by admitting students to their corporations to study and then 
conferring on students membership in the same, enacted and memorialized by 
the degree.112 In short, preparing students for corporately organized communal 
life remains the university’s peculiar purpose. 

106 Id. at 93. 
107 David Ciepley, Democracy and the Corporation: The Long View, 26 ANN. REV. POL. 

SCI. 489, 490 (2023). 
108 PORTERFIELD, supra note 105, at 95. 
109 Ciepley, supra note 107, at 490 (citation omitted) (quoting F. W. MAITLAND, STATE, 

TRUST AND CORPORATION 3 n.4 (David Runciman & Magnus Ryan eds., 2003)). 
110 Arthur M. Schlesinger, Biography of a Nation of Joiners, 50 AM. HIST. REV. 1, 1 (1944). 
111 These include boroughs, towns, villages, cities, counties, churches, universities, 

colleges, social clubs, church societies, schools, credit unions, trusts, fraternities, sororities, 
hospitals, local unions, learned societies, fire and rescue companies, homeowners’ and 
condominium associations, relief funds, neighborhood associations, libraries, conservatories, 
orchestras, professional associations, museums, trustees, joint-stock companies, mutual-
benefit funds, chambers of commerce, athletic associations, newspapers, charities, benefit 
funds, cooperatives, political parties, railroads, foundations, radio stations, eating clubs, firms, 
housing-development corporations, businesses, banks, Alaska Native corporations, law 
corporations, artist corporations, and corporate agencies of state and federal governments like 
the Office of Hawaiian Affairs and the Tennessee Valley Authority. See, e.g., HAW. REV. 
STAT. § 10-4 (1979) (“There shall be an office of Hawaiian affairs constituted as a body 
corporate which shall be a separate entity independent of the executive branch.”); 16 U.S.C. 
§ 831 (1933) (“[T]here is created a body corporate by the name of the ‘Tennessee Valley 
Authority.’”). On associational life in American history, see KEVIN BUTTERFIELD, THE 

MAKING OF TOCQUEVILLE’S AMERICA: LAW AND ASSOCIATION IN THE EARLY UNITED STATES 

1 (2015) (“Confronted with a problem, or simply seeking a way to socialize with other like-
minded people, men and women in the United States have chosen, remarkably often, to create 
a formally organized club or association to meet the need.”). 

112 See KIBRE, supra note 76, at xiii (“‘With all the rights, privileges, and immunities 
thereunto pertaining,’ has become a phrase strikingly familiar to countless generations of 
American holders of academic degrees.”). The power to confer degrees is among the public 
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The activities of students, who established the first university,113 evince an 
ongoing penchant for corporate organization. Walking across Harvard’s 
Cambridge, Massachusetts, campus and its environs, one would encounter 
several student corporations, if unwittingly. For one’s reading pleasure, one 
might procure the latest edition of the Harvard Law Review, published by the 
corporation known as The Harvard Law Review Association;114 the Harvard 
Crimson, published by The Harvard Crimson, Inc.;115 the Harvard Lampoon, 
published by The Harvard Lampoon, Inc.;116 or the Harvard Law Record, 
published by The Harvard Law School Record Corporation.117 One might take 
in a performance by the Harvard Business School Show, presented by Harvard 
Business School Show, Inc.;118 the Harvard-Radcliffe Gilbert and Sullivan 
Players, coordinated by Harvard Gilbert & Sullivan Players, Inc.;119 or the 
Harvard Glee Club, organized by Harvard Glee Club, Inc.120 One might then 

authorities exercised by universities, regardless of what they call themselves. See John H. 
McNeely, Degrees Conferred by Private Institutions, 5 J. HIGHER EDUC. 436, 436 (1934) 
(observing “20 of the 48 states have enacted laws for the exercise of supervision over the 
degree-conferring right of privately controlled institutions of higher education located within 
their borders” because “an obligation in the interest of public welfare rests on the state to 
maintain a minimum quality of higher education and to deny institutions without adequate 
academic programs the right to grant degrees”). The degree issued by the scholarly 
corporation is perhaps more universally recognized across the globe than any other credential. 

113 See Walter Rüegg, Themes, in 1 A HISTORY OF THE UNIVERSITY IN EUROPE: 
UNIVERSITIES IN THE MIDDLE AGES 3, 6 (Hilde De Ridder-Symoens ed., 1992) (noting 
University of Bologna, an “association[] of students,” was oldest university “[i]f one regards 
the existence of a corporate body as the sole criterion”). 

114 See The Harvard Law Review Association, Articles of Incorporation (Mass. Sec’y of 
the Commonwealth Mar. 27, 1902) (on file with the Boston University Law Review). 

115 See The Harvard Crimson, Inc., Articles of Org. (Mass. Sec’y of the Commonwealth 
Nov. 2, 1966) (on file with the Boston University Law Review). 

116 See The Harvard Lampoon, Inc., Restated Articles of Organization (Mass. Sec’y of the 
Commonwealth May 26, 1976) (on file with the Boston University Law Review). 

117 See The Harvard Law School Record Corporation, Restated Articles of Organization 
art. II (Mass. Sec’y of the Commonwealth, Corps. Div. Mar. 5, 2012) (on file with the Boston 
University Law Review). 

118 See Harvard Business School Show, Inc., Articles of Organization (Mass. Sec’y of 
State Apr. 1, 1983) (on file with the Boston University Law Review) (assuming responsibility 
for producing annual Harvard Business School Show). The corporation called Harvard 
Business School Show, Inc., is itself part of the corporation called Student Clubs of HBS, Inc. 
See HBS Show, HARV. BUS. SCH., https://www.hbs.edu/mba/student-life/activities-governme 
nt-and-clubs/student-clubs/hbs-show [https://perma.cc/4V6W-NVUZ] (last visited May 2, 
2026). 

119 See Harvard Gilbert & Sullivan Players, Inc., Articles of Organization (Mass. Sec’y of 
Commonwealth Mar. 24, 1978) (on file with the Boston University Law Review) (“This 
Corporation is organized and shall be operated exclusively for the purpose of promoting 
public education regarding, and public understanding and appreciation of, dance, music, and 
other performing arts . . . and, in pursuit of this aim, . . . sponsor[ing] performances . . . .”). 

120 See Harvard Glee Club, Inc., Articles of Organization (Mass. Sec’y of the 
Commonwealth Nov. 16, 1973) (on file with the Boston University Law Review) (stating 

https://perma.cc/4V6W-NVUZ
https://www.hbs.edu/mba/student-life/activities-governme
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purchase merchandise at the Harvard COOP, “[f]ounded by a group of Harvard 
students” and run by the cooperative corporation styled the Harvard Co-
operative Society;121 or from the competing Harvard Shop, a student-run store 
operated by The Harvard Shop, Inc.,122 which is itself part of the larger student 
corporation named Harvard Student Agencies, Inc.123 Other examples of 
students’ corporate proclivities may be found at Harvard and universities across 
the country. The efflorescence of student associational life, which frequently 
expresses itself corporately, testifies to the ongoing relevance of corporate 
organization and training among students. Preparing students for corporately 
organized communal life in an ever-changing democratic society is the 
university’s role in American democracy. 

CONCLUSION 

Universities should put Citizens United and Hobby Lobby to work. While 
deploying these cases might seem unsavory (or worse) to many, universities 
must “work with the state of the law as it is and not as it might be or once was.”124 

This includes working, in limited ways, with law some might deem reactionary. 
The university’s activities have long “made it the anxious concern” of 
extramural authorities near and far. 125 But thanks to Americans’ peculiar respect 

purpose of organization is “[t]o promote the appreciation, interest and enjoyment of good 
music by singing, learning and communicating”). The Harvard Glee Club alumni have 
organized themselves into a corporation called Harvard Glee Club Alumni, Inc. See Harvard 
Glee Club Alumni, Inc., Articles of Amendment (Mass. Sec’y of the Commonwealth Oct. 30, 
2021) (on file with the Boston University Law Review). 

121 See Who We Are, COOP, https://thecoop.com/#who-we-are [https://perma.cc/LFG8-A 
964] (last visited May 2, 2026); see also Harvard Co-operative Society, Restated Articles of 
Organization (Mass. Sec’y of State Dec. 8, 1987) (on file with the Boston University Law 
Review) (asserting organization formed “[t]o buy, sell and otherwise deal in merchandise” 
and “operate as a cooperative for the benefits of the members”). 

122 See THS Acquisition Corp., Articles of Organization art. II (Mass. Sec’y of 
Commonwealth Apr. 23, 2001) (on file with the Boston University Law Review); Why the 
Harvard Shop?, HARV. SHOP, https://www.theharvardshop.com/pages/why-the-harvard-shop 
[https://perma.cc/4S4K-3R26] (last visited May 2, 2026). 

123 See Harvard Student Agencies, Inc., Articles of Organization (Mass. Dep’t of Corps. & 
Tax’n Sep. 10, 1957) (emphasizing goal “to conduct and supervise enterprises for the benefit 
of students of Harvard University”); Agencies, HARV. STUDENT AGENCIES, https://www.hsa.n 
et/agencies [https://perma.cc/57NN-44DW] (last visited May 2, 2026) (showcasing Harvard 
Shop as one of many Harvard Student Agencies). Harvard Student Agencies, Inc., embraces 
other corporations like Let’s Go, Inc. See Let’s Go, Inc. Articles of Organization (1992); 
HARV. STUDENT AGENCIES, supra. 

124 Lake, supra note 18. 
125 Sheldon Rothblatt, Postscript with Comments 4 (Nov. 23, 2025) (unpublished 

manuscript) (on file with author). Just months after the federal government demanded that 
UCLA pay a $1 billion fine in August 2025 for alleged violations of federal civil rights laws, 
the Russian Ministry of Justice, in February 2026, placed U.C. Berkeley on its list of 
undesirable organizations threatening “the foundations of the constitutional order of the 
Russian Federation, the country’s defense capability, or state security.” Alice Conry & 

https://perma.cc/57NN-44DW
https://www.hsa.n
https://perma.cc/4S4K-3R26
https://www.theharvardshop.com/pages/why-the-harvard-shop
https://perma.cc/LFG8-A
https://thecoop.com/#who-we-are
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for corporate rights, and the ubiquity of corporations in American life,126 

universities have a chance to tap into a deep well of sentiment, thereby making 
“academic freedom . . . [ordinary Americans’] freedom, too.”127 The strongest 
legal arguments available to universities in the present century require them to 
once again make common cause with other institutional—or, more precisely, 
corporate—citizens, both in and out of court. Cases like Citizens United and 
Hobby Lobby can help universities, whose job it is to prepare graduates for 
corporate life in a dynamic democratic society, do just that. 

Jackson Woodward, Russia Blacklists UC Berkeley, Leaving Russian Internationals 
Criminalized and Confused, DAILY CALIFORNIAN (Mar. 9, 2026), https://www.dailycal.org/ne 
ws/campus/russia-blacklists-uc-berkeley-leaving-russian-internationals-criminalized-and-
confused/ article_14077512-c4e1-4a9b-a60e-f747cdf5fac3.html [https:// perma.cc/ JYU7-UJ 
8A]; see Andrews & Randazzo, supra note 96 (reporting White House seeking to levy 
$1 billion fine on UCLA). Despite rising tensions between the United States and Russia, the 
two countries can evidently still agree that the University of California’s activities should be 
scrutinized and, whenever possible, sanctioned. See Nicholas Nehamas, Eric Schmitt, Julian 
E. Barnes & Christiaan Triebert, U.S. Seizes Oil Tanker and Boards Another Amid Tensions 
with Russia, N.Y. TIMES (Jan. 7, 2026), https://www.nytimes.com/2026/01/07/us/politics/us-
russia-oil-tanker.html (discussing increasingly hostile relationship between United States and 
Russia). 

126 See supra Part IV; see also BUTTERFIELD, supra note 111, at 67 (“The eventual embrace 
in post-Revolutionary America of the chartered corporation as a form of collective 
action . . . was both effective and well suited to a republican government . . . .”). 

127 Sitze, supra note 29 (claiming new theory of academic freedom must borrow from 
arguments employed to defend judicial independence and religious liberty). 

https://www.nytimes.com/2026/01/07/us/politics/us
https://perma.cc
https://www.dailycal.org/ne

