
 

 

  

   

 
    

       
        
        

           
     

       
       

    
         

            
         

     
          

         
     

    

 

            
        

             
          

            
             

            
        

     
            

               
            
              
           

             
              

           
             

          
              

   

CHALLENGING TECHNICAL EXPERTISE 

ARI EZRA WALDMAN* 

ABSTRACT 

This Article explores an underlying assumption of much law and technology 
scholarship and policy—namely, that technical expertise is necessary for 
technology policymaking. This assumption is so embedded in tech policy and 
scholarship that many scholars and policymakers take it for granted. This 
Article changes that. It surfaces the three implicit rationales for integrating 
technical expertise into tech policymaking (and a fourth if we include no 
rationale at all!): the unique nature of digital technologies, the capability of 
technical expertise to enable governance of those technologies, and the affinities 
between certain technical and legal values. Although these arguments are 
repeated often, only a few withstand scrutiny. This does not mean that there is 
no role for technical know-how in this space. Nor does it mean that the opposites 
of expertise—namely, willful ignorance or raw power—are the only other or 
best options. The goals of this Article are to bring nuance and precision where 
there have been only generalities. It seeks to identify the conditions in which 
technical expertise can actually make better policy and regulations in the public 
interest. To that end, I identify three such conditions: where technical complexity 
both impedes regulation and is scrutable to experts, where government 
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regulators need to evaluate scrutable technical claims for legal compliance, and 
where the interests of experts align with the public interest. 
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INTRODUCTION 

Lawmakers face a long tech policy to-do list. Society is beset by the harms of 
artificial intelligence (“AI”),1 among them social media addiction, wide-spread 
misinformation, discrimination, privacy invasions, and deepfake pornography.2 

AI has encouraged suicide and self-harm.3 It is responsible for wrongful arrests, 
the incarceration of people of color, and death and serious injury to automobile 
drivers and passengers.4 And yet, policymakers seem ill equipped to tackle these 
challenges.5 

1 Artificial intelligence (“AI”) is an umbrella term for “a set of techniques aimed at 
approximating some aspect of human . . . cognition using machines.” Ryan Calo, Artificial 
Intelligence Policy: A Primer and Roadmap, 51 U.C. DAVIS L. REV. 399, 404 (2017). It 
includes machine learning, in which technical systems recognize patterns in data sets and 
improve their performance over time. Id. at 405. Automated decision-making systems are 
processes in which a computational mechanism uses data inputs to make probabilistic, 
predictive conclusions or implements policy by software. See Anna Katharina Boos, 
Conceptualizing Automated Decision-Making in Organizational Contexts, 37 PHIL. & TECH. 
92, 93-95 (2024). 

2 There is voluminous legal scholarship highlighting these issues. See, e.g., GAIA 
BERNSTEIN, UNWIRED: GAINING CONTROL OVER ADDICTIVE TECHNOLOGIES 16-32 (2023) 
(addiction by algorithm); Nancy Costello et al., Algorithms, Addiction, and Adolescent Mental 
Health: An Interdisciplinary Study to Inform State-Level Policy Action to Protect Youth from 
the Dangers of Social Media, 49 AM. J.L. & MED. 135, 136 (2023) (social media addiction); 
DANIELLE KEATS CITRON, THE FIGHT FOR PRIVACY: PROTECTING DIGNITY, IDENTITY, AND 
LOVE IN THE DIGITAL AGE 37-39, 47-48 (2022) (intimate privacy and deepfake pornography); 
SAFIYA UMOJA NOBLE, ALGORITHMS OF OPPRESSION: HOW SEARCH ENGINES REINFORCE 
RACISM 134-52 (2018) (AI bias in search); FRANK PASQUALE, THE BLACK BOX SOCIETY: THE 
SECRET ALGORITHMS THAT CONTROL MONEY AND INFORMATION 19-42 (2018) (automated 
decision-making); Ngozi Okidegbe, Discredited Data, 107 CORN. L. REV. 2007, 2010-14 
(2022) (algorithmic discrimination in bail system); Bobby Chesney & Danielle Citron, Deep 
Fakes: A Looming Challenge for Privacy, Democracy, and National Security, 107 CALIF. L. 
REV. 1753 (2019) (deepfakes); Danielle Keats Citron, Technological Due Process, 85 WASH. 
U. L. REV. 1249 (2008) [hereinafter Citron, Due Process] (automated decision-making in 
administrative state). 

3 See Kate Payne, An AI Chatbot Pushed a Teen to Kill Himself, a Lawsuit Against Its 
Creator Alleges, ASSOCIATED PRESS (Oct. 25, 2024, at 18:32 ET), https://apnews.com/article/ 
chatbot-ai-lawsuit-suicide-teen-artificial-intelligence-9d48adc572100822fdbc3c90d1456bd0 
[https://perma.cc/ZLY8-M9XU]; Kate Wells, An Eating Disorders Chatbot Offered Dieting 
Advice, Raising Fears About AI in Health, NPR (June 9, 2023, at 06:59 ET), https:// 
www.npr.org/sections/health-shots/2023/06/08/1180838096/an-eating-disorders-chatbot-off 
ered-dieting-advice-raising-fears-about-ai-in-hea [https://perma.cc/PFP9-5Q7F]. 

4 See Khari Johnson, How Wrongful Arrests Based on AI Derailed 3 Men’s Lives, WIRED 
(Mar. 7, 2022, at 07:00 ET), https://www.wired.com/story/wrongful-arrests-ai-derailed-3-me 
ns-lives [https://perma.cc/ETL6-KKAD]; Nearly 400 Car Crashes in 11 Months Involved 
Automated Tech, Companies Tell Regulators, NPR (June 15, 2022, at 13:26 ET), https:// 
www.npr.org/2022/06/15/1105252793/nearly-400-car-crashes-in-11-months-involved-auto 
mated-tech-companies-tell-regul [https://perma.cc/96NW-ZG3C]. 

5 MIKE MIESEN, LAURA MANLEY, MAEVE CAMPBELL, CHRIS KUANG & EMILY ROSEMAN, 
BUILDING A 21ST CENTURY CONGRESS: IMPROVING CONGRESS’S SCIENCE AND TECHNOLOGY 
EXPERTISE (2019), https://www.belfercenter.org/publication/building-21st-century-congress-

https://www.belfercenter.org/publication/building-21st-century-congress
https://perma.cc/96NW-ZG3C
www.npr.org/2022/06/15/1105252793/nearly-400-car-crashes-in-11-months-involved-auto
https://perma.cc/ETL6-KKAD
https://www.wired.com/story/wrongful-arrests-ai-derailed-3-me
https://perma.cc/PFP9-5Q7F
www.npr.org/sections/health-shots/2023/06/08/1180838096/an-eating-disorders-chatbot-off
https://perma.cc/ZLY8-M9XU
https://apnews.com/article
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The standard account is that policymakers are technologically illiterate. 
Members of Congress have been called “dumb” when it comes to technology.6 

They have confused Apple with Google and once (in)famously described the 
Internet as a “series of tubes.”7 Missy Cummings, a robotics expert and former 
senior adviser for safety at the National Highway Traffic and Safety 
Administration, has called the lack of technical knowledge in government 
“appalling.” 8 Commentators ridicule lawmakers’ questions whenever tech 
industry executives testify before Congress.9 Scholars say that regulators “do 
not understand” algorithmic systems;10 policymakers “lack the expertise . . . to 
meaningfully regulate AI.”11 

As a result, there is general agreement among scholars, commentators, and 
lawmakers that technical expertise is necessary to make good AI policy.12 By 
“technical expertise,” I am referring to knowledge of and experience with how 
AI and other digital technologies are made, designed, and function.13 I do not 
mean the kind of rough familiarity with a technology that lawyers develop 
whenever they take on a new case. I mean deep understanding of the 
technologies at hand only accessible to those trained in the field. We are told 
that policymakers cannot hope to regulate those technologies effectively without 
that kind of expertise. Therefore, the argument continues, technical expertise 

improving- congresss- science- and- technology- expertise [https://perma.cc/WQ57-GW2U] 
(“[W]hen it comes to many emerging technologies, Congress has not shown that it has the 
necessary capacity and expertise to fully exercise its constitutional duties.”). 

6 Bill Pascrell, Jr., Why Is Congress So Dumb?, WASH. POST (Jan. 11, 2019), https:// 
www.washingtonpost.com/news/posteverything/wp/2019/01/11/feature/why-is-congress-so-
dumb (describing members of Congress’s struggle to understand “technologies used daily by 
most Americans and with the functions of the Internet itself”). 

7 Id. (recounting when member of Congress asked Google executive about Apple product); 
Ken Belson, Senator’s Slip of the Tongue Keeps on Truckin’ Over the Web, N.Y. TIMES (July 
17, 2006), https:// www.nytimes.com/ 2006/ 07/ 17/ business/ media/17stevens. html 
(highlighting Senator Ted Stevens of Alaska’s explanation for voting against net neutrality). 

8 Missy Cummings, What Self-Driving Cars Tell Us About AI Risks, INST. ELEC. ELECS. 
ENG’RS SPECTRUM (July 30, 2023), https://spectrum.ieee.org/self-driving-cars-2662494269 
[https://perma.cc/7P9H-G7UM]. 

9 See, e.g., Shira Ovide, Congress Doesn’t Get Big Tech. By Design., N.Y. TIMES: ON TECH 
(July 29, 2020), https://www.nytimes.com/2020/07/29/technology/congress-big-te ch.html; 
Emily Stewart, Lawmakers Seem Confused About What Facebook Does—And How to Fix It, 
VOX (Apr. 10, 2018, at 19:50 ET), https://www.vox.com/policy-and-politics/2018/4/10/1722 
2062/mark-zuckerberg-testimony-graham-facebook-regulations. 

10 Ryan Calo & Danielle Keats Citron, The Automated Administrative State: A Crisis of 
Legitimacy, 70 EMORY L.J. 797, 818 (2021). 

11 Chinmayi Sharma, AI’s Hippocratic Oath, 102 WASH. U. L. REV. 1101, 1108 (2025). 
12 See, e.g., Rishi Bommasani et al., Advancing Science- and Evidence-Based AI Policy, 

389 SCIENCE 459, 459 (2025) (“Scientific understanding and systematic analysis should 
inform policy, and policy should accelerate evidence generation.”). 

13 This is not the only type of expertise available, but, as Part II shows, it is the kind of 
expertise deemed necessary for making policy. For ease of reference and linguistic clarity, the 
Article will refer to this type of expertise as “technical expertise” or “tech expertise.” 

https://www.vox.com/policy-and-politics/2018/4/10/1722
https://www.nytimes.com/2020/07/29/technology/congress-big-te
https://perma.cc/7P9H-G7UM
https://spectrum.ieee.org/self-driving-cars-2662494269
www.nytimes.com
www.washingtonpost.com/news/posteverything/wp/2019/01/11/feature/why-is-congress-so
https://perma.cc/WQ57-GW2U
https://function.13
https://policy.12
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should be integrated into and, perhaps, prioritized in the process by which 
technology policy is conceptualized, written, and implemented.14 This Article 
interrogates that received wisdom. 

Legal scholarship, including my own, 15 has insufficiently surfaced the 
rationales for bringing technical expertise into tech policymaking. This is not 
just a problem of theory; it has profound practical implications. When it 
considers technical expertise necessary for policymaking, law and technology 
scholarship and policy “apportion social worth to certain actors, entities, 
statements and performances, and withhold it from others.”16 Expertise can 
shape agendas,17 narrow solutions,18 shift the language of policy,19 and support 
the status quo.20 That is a lot of power, and the political economy of technical 
expertise suggests that it will end up in the hands of technical experts with the 
loudest megaphones, greatest access to data, and largest resources, not to 
mention those who have advised policymakers before.21 We see this happening 
today: Technical experts from industry and their oligarchic bosses tend to be the 
ones invited to testify before legislatures and, importantly, deferred to on issues 
of technology policy.22 

14 This is not a new idea. Sir Charles Snow made this point in his Godkin Lectures at 
Harvard in 1960. Snow argued that there must be “scientists active in all levels of 
government” because scientists alone “have it within them to know what a future-directed 
society feels like, for science itself, in its human aspects, is just that.” Charles P. Snow, Godkin 
Lectures, Address at Harvard University Department of Engineering and Applied Physics 
(1960), in CHARLES P. SNOW, SCIENCE AND GOVERNMENT 80, 82-83 (1961). 

15 See, e.g., Ari Ezra Waldman, Designing Without Privacy, 55 HOU. L. REV. 659, 673, 
697 (2018) (critiquing power over privacy held by programmers, designers, and tech 
companies, but not interrogating value of tech expertise in protecting privacy). 

16 GIL EYAL, THE CRISIS OF EXPERTISE 19 (2019). 
17 See JOHN KINGDON, AGENDAS, ALTERNATIVES, AND PUBLIC POLICIES 122-28 (1984) 

(describing how specialists, who are often more immune to political pressures than 
policymakers, influence development of policy priorities while also contributing to 
fragmentation of policy initiatives). 

18 See ABRAHAM MASLOW, THE PSYCHOLOGY OF SCIENCE: A RECONNAISSANCE 15 
(Gateway Editions 1966) (explaining how reliance on “extant machinery for achieving 
reliable knowledge” could limit scientific inquiry). 

19 See MICHEL FOUCAULT, THE HISTORY OF SEXUALITY 101 (Robert Hurley trans., 
Pantheon Books 1978) (1976) (noting “[d]iscourse transmits and produces power”). 

20 Jedediah Britton-Purdy, David Singh Grewal, Amy Kapczynski & K. Sabeel Rahman, 
Building a Law-and-Political-Economy Framework: Beyond the Twentieth-Century 
Synthesis, 129 YALE L.J. 1784, 1827-31 (2020) (describing “discourses of efficiency and 
neutrality” as creating “antipolitics of spurious neutrality,” which make political judgments 
“seem inevitable, and . . . preserve its results from democratic contest and control”). 

21 See id. at 1818-19 (highlighting how focusing on efficient markets by centering experts 
leads to consolidation of power). 

22 See, e.g., Matt Brown, OpenAI CEO Sam Altman and Other US Tech Leaders Testify to 
Congress on AI Competition with China, ASSOCIATED PRESS (May 8, 2025, at 16:14 ET), 
https://apnews.com/article/openai-ceo-sam-altman-congress-senate-testify-ai-20e7bce9f59e 
e0c2c9914bc3ae53d674 [https://perma.cc/JD2L-XHF7]; Chris Stokel-Walker, Sen. Chuck 

https://perma.cc/JD2L-XHF7
https://apnews.com/article/openai-ceo-sam-altman-congress-senate-testify-ai-20e7bce9f59e
https://policy.22
https://before.21
https://implemented.14
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Prioritizing this kind of technical expertise has contributed to an overriding 
faith in technical solutions to social problems, elevated procedural and 
transparency-related solutions over structural ones, and created a pervasive 
optimism about the benefits of technological innovation.23 It has also nudged 
policy toward industry-friendly ends, contributing to legislative and regulatory 
approaches that leave data extraction, manipulation, and corporate power in 
place.24 Entire categories of legal reforms have been wiped off the table by 
policymakers listening to these technical experts.25 

Of course, there are exceptions; those with technical expertise do not all think 
alike. My concern is that because the narrative of technical expertise has not 
been sufficiently interrogated, it is more of an empty vessel than sound policy. 
Too many people take the value of technical expertise for granted and therefore 
lack the tools to challenge it when it serves as a smokescreen for something 
else.26 The vacuum is being filled by biased, deregulatory opportunists.27 If we 

Schumer’s Summit Is Trying to Solve AI’s Biggest Issues with the Wrong Guest List, FAST CO. 
(Sep. 13, 2023), https://www.fastcompany.com/90952272/chuck-schumer-ai-insig ht-forum 
(describing how “[t]ech companies and their representatives dominate” guest list at Senator 
Schumer’s “AI Insight Forum”). 

23 See Andrew D. Selbst, Danah Boyd, Sorelle A. Friedler, Suresh Venkatasubramanian & 
Janet Vertesi, Fairness and Abstraction in Sociotechnical Systems, PROCS. CONF. ON FAIRNESS, 
ACCOUNTABILITY, & TRANSPARENCY 59, 59-60 (2019), [https://doi.org/10.1145/3287560. 
3287598] (highlighting machine learning often ignores social context of problem system try 
to solve); Mike Ananny & Kate Crawford, Seeing Without Knowing: Limitations of the 
Transparency Ideal and Its Application to Algorithmic Accountability, 20 NEW MEDIA & 
SOC’Y 973, 977-82 (2018) (arguing transparency is poor way to regulate tech); discussion 
infra note 197 (discussing why procedural regularity is integral to predict algorithms); 
discussion infra note 234 (discussing how tech experts’ optimism about benefits of 
technological innovation influences policymaking). 

24 See discussion infra Section IV.B. 
25 See discussion infra Section III.A. 
26 See supra notes 16-20. 
27 See infra Section III.C.3. Recognizing this, some scholars are critiquing a reflexive turn 

to tech expertise. Paul Ohm has called for “decentering” technologists in technology policy 
debates. Paul Ohm, Professor of L., Georgetown Univ. L. Ctr., Panel Remarks at Princeton 
University Center for Information Technology Policy Conference, at 30:55-42:21 (Oct. 25, 
2024), https://mediacentral.princeton.edu/media/CITP%20Conference%20%20-%20Openin 
g%20Remarks%3A%20Arvind%20Narayanan%20and%20Jen%20Rexford%2C%20Panel 
%201%3A%20Ed%20Felten%2C%20Alondra%20Nelson%2C%20Paul%20Ohm%20and% 
20Anne-Marie%20Slaughter%2C%20Moderator%3A%20Zach%20Vertin/1_cte8kr0h. 
Ngozi Okidegbe and others call for giving special value to the perspectives of community 
members targeted by state surveillance to challenge technosolutionists. See, e.g., Ngozi 
Okidegbe, To Democratize Algorithms, 69 UCLA L. REV. 1688, 1732-34, 1737-40 (2023) 
[hereinafter Okidegbe, Democratize] (advocating for combined efforts of community 
members, technocrats, and technologists to determine use, construction, and implementation 
of algorithms in public sector decision-making); Seda Gürses, Arun Kundnani & Joris Van 
Hoboken, Crypto and Empire: The Contradictions of Counter-Surveillance Advocacy, 38 
MEDIA, CULTURE & SOC’Y 576, 587 (2016) (“Tech scholars need to recognize that their 
counter-surveillance initiatives will only be meaningful if rooted in a design process shared 

https://mediacentral.princeton.edu/media/CITP%20Conference%20%20-%20Openin
https://doi.org/10.1145/3287560
https://www.fastcompany.com/90952272/chuck-schumer-ai-insig
https://opportunists.27
https://experts.25
https://place.24
https://innovation.23
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want tech policy to serve the public interest, we need a more nuanced approach 
to see the real value technical experts can bring to the table. To do that, we must 
ask: What are the arguments justifying the power of technical expertise in 
technology policy? Do they stand up to scrutiny? If not, under what conditions 
should technical expertise be integrated into tech policymaking if our goal is to 
construct technology policy that serves the public? 

This Article answers these questions with both descriptive and normative 
arguments. After chronicling the turn to technical expertise in Part I, Part II 
demonstrates that there are four categories of arguments implicitly offered in 
favor of technical expertise in technology policymaking. The first category 
offers no argument at all. In other words, some scholars and commentators take 
technical expertise as a priori, as ground truth. The second set of arguments is 
premised on the nature of technology, particularly its societal impact and its 
internal complexity. The third category focuses on governance. Tech expertise 
is seen as essential to effective transparency, legislative oversight, translation of 
policy into design, evaluation of technology outputs, technology assessment, 
and standardization. The final group focuses on the affinities between tech 
values and certain legal norms. 

Part III interrogates these rationales. It argues that many of the rationales 
described above do not withstand scrutiny. Many elide the political nature of 
expertise, prove too much, or lead to policies that serve oligarchic corporate 
interests rather than the public interest. Blanket statements about the value of 
technical expertise are overbroad and risky and robust accountability in the 
information economy may depend on lawmakers being less constrained by 
technical expertise and its worldview. Policymakers may be able to effectively 
govern new technologies with basic familiarity with technologies’ effects on 
society rather than deferring to engineers, programmers, and their industry 

with those whose lives are supposed to be improved by the deployment of counter-
surveillance technologies.”); Jessica Eaglin, The Categorical Imperative as a Decarceral 
Agenda, 104 MINN. L. REV. 2715, 2739 (2020) [hereinafter Eaglin, The Categorical 
Imperative] (calling for thought leadership on public’s role in relationship between expertise 
and mass incarceration); Jocelyn Simonson, Democratizing Criminal Justice Through 
Contestation and Resistance, 111 NW. U. L. REV. 1609, 1612-13 (2017) (advocating for 
collective resistance and contestation by “those who have been most harmed by the punitive 
nature of our criminal justice system”). Including alternative forms of expertise as agonists is 
welcome, but insufficient. Technical ways of understanding problems may still dominate in 
agonistic settings when technical experts pull rank. See, e.g., Brian Wynne, May the Sheep 
Safely Graze? A Reflexive View of the Expert-Lay Knowledge Divide, in RISK, ENVIRONMENT 
AND MODERNITY: TOWARDS A NEW ECOLOGY 44, 62-67 (Scott Lash, Bronislaw Szerszynski 
& Brian Wynne eds., 1998) (discussing how experts in nuclear physics dismissed concerns of 
local sheep farmers in assessing effects of radioactive cesium in rain). Policymakers may still 
choose to listen to whichever experts most closely align with their worldview or those who 
contribute to their campaign war chests; in tech policy contexts, these experts will be the 
biggest players in the tech industry. 
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bosses.28 Other times, technical expertise may be necessary to interrogate the 
arguments, actions, and (mis)representations of industry. 

That some arguments about the value technical expertise in technology 
policymaking remain strong is reason for optimism. It means there is a path 
forward. Based on the critiques in Part III, Part IV proposes three conditions in 
which scholars and policymakers are right to see technical expertise as necessary 
to making tech policy in the public interest: when technological complexity is 
both an impediment to effective policymaking and explainable by technical 
expertise; when effective tech policy requires government regulators to evaluate 
the scrutable technical claims of regulated entities; and when the interests of 
experts and the public align. By surfacing and interrogating the rationales for 
technical expertise in policymaking, this Article helps scholars and 
policymakers avoid extremes—both blanket dominance by technical expertise 
and the subordination of expertise to epistemic relativism and the whims of 
political power—and distinguish between reasonable arguments and 
disingenuous ones, between serving the public interest and serving the political 
goals of those in power, and between valuable advice and politics by other 
means. 

This argument comes at a critical time. The harms caused by technology are 
growing.29 Even AI’s benefits, particularly in healthcare,30 require regulatory 
and policy intervention. Following the conventional wisdom, Congress is hiring 
technologists to influence policy; regulators are staffing new technology 
offices. 31 Politicians are elevating the importance of technical degrees and 
experience (while denigrating the humanities and social sciences) to the future 

28 See Marietje Schaake, Opinion, Why Politicians Need to Get Over Their Tech Insecurity, 
FIN. TIMES (July 16, 2025), https://www.ft.com/content/36eb9fb2-ba79-4eae-8d08-f719bba7 
00f8 (“Leaders make judgments based on their values and constituents’ needs—not technical 
minutiae.”). 

29 See, e.g., Sarah Wells, Exploring the Dangers of AI in Mental Health Care, STAN. INST. 
HUM.-CENTERED A.I. (June 11, 2025), https://hai.stanford.edu/news/exploring-the-dangers-of 
-ai-in-mental-health-care [https:// perma.cc/YSX8- 5Z47] (discussing harms caused by AI 
therapy chatbots); Adam Zewe, Explained: Generative AI’s Environmental Impact, MASS. 
INST. TECH. NEWS (Jan. 17, 2025), https://news.mit.edu/2025/explained-generative-ai-enviro 
nmental-impact-0117 [https:// perma.cc/DDN3-FN6U] (noting rises in increased electricity 
demand and water consumption due to increased AI use). 

30 E.g., Louise C. Druedahl, W. Nicholson Price II, Timo Minssen, Dipl Jur & Ameet 
Sarpatwari, Use of Artificial Intelligence in Drug Development, JAMA NETW. OPEN, May 31, 
2024, at 3, https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2819343 [https:// 
doi.org/10.1001/jamanetworkopen.2024.14139] (concluding medical regulators must provide 
more clarity for drug manufacturers over acceptable AI standards); Sarah M.L. Bender & W. 
Nicholson Price II, Legal Aspects of Artificial Intelligence in Medical Practice, in ARTIFICIAL 
INTELLIGENCE IN CLINICAL PRACTICE: HOW AI TECHNOLOGIES IMPACT MEDICAL RESEARCH 
AND CLINICS 401 (Chayakrit Krittanawong ed., 2023) (reviewing legal frameworks governing 
creation, marketing, and implementation of medical AI). 

31 See infra Section I.B. 

https://doi.org/10.1001/jamanetworkopen.2024.14139
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2819343
https://news.mit.edu/2025/explained-generative-ai-enviro
https://hai.stanford.edu/news/exploring-the-dangers-of
https://www.ft.com/content/36eb9fb2-ba79-4eae-8d08-f719bba7
https://offices.31
https://growing.29
https://bosses.28
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of policymaking. 32 The simplistic assumption that technical expertise is 
necessary for effective policymaking is so ingrained that we run the risk of 
seeing every problem, from climate change to mass incarceration, as a technical 
one. Doing so could mask underlying systemic injustices, structural biases, and 
radical imaginaries of reform. Now is the time to clearly define the conditions 
in which technical expertise can serve the public interest. 

In making this argument, this Article makes several contributions to legal 
scholarship. It makes explicit the underlying assumptions of much law and 
technology scholarship that have been broadly elided to date. It challenges those 
assumptions, urging scholars and policymakers to question whether underlying 
technical knowledge is needed at all and, if so, when and why. The Article also 
adds insights from the sociology of expertise, phenomenology, science and 
technology studies, and other social sciences to legal debates about technical 
expertise, in general. Finally, the Article offers a new framework that connects 
technical expertise, policy, and the betterment of society. 

Before beginning my argument, I offer three caveats. First, this Article 
primarily focuses on the role of technical expertise in setting technology policy. 
Technology is a capacious term, but I am primarily concerned with advanced 
technologies affecting society at present, including predictive and generative AI, 
machine learning, and algorithmic or automated decision-making systems. 
These technologies merit special consideration for three reasons: They dominate 
tech policy and scholarly discussions today; they raise questions facing myriad 
areas of law, including privacy, criminal justice, administrative governance, 
education, the environment, and more; and they feature prominently in a 
political moment increasingly dominated by technical policy solutions offered 
by billionaire oligarchs from the technology sector. Many of the arguments in 
this Article may apply to other domains, but I leave that question to future 
scholarship. With respect to policy, another broad term, the Article has 
legislative and regulatory spaces in mind, not courtrooms. 33 It is true that 

32 See MARTHA NUSSBAUM, NOT FOR PROFIT: WHY DEMOCRACY NEEDS THE HUMANITIES 
2 (2010) (decrying how politicians devalue anything they perceive as useless, including 
humanities, to stay competitive in global markets); see also Philip Kennicott, President 
Obama Disses Culture with “Art History Degree” Punch Line, WASH. POST (Jan. 30, 2014), 
https://www.washingtonpost.com/news/arts-and-entertainment/wp/2014/01/30/president-ob 
ama- disses- culture- with- art- history- degree- punch- line (critiquing President Obama’s 
encouragement of young people to “consider getting skilled in a trade because they could earn 
more ‘than they might [with] an art history degree’”); Karin Fischer, A Playbook for Knocking 
Down Higher Ed, CHRON. HIGHER EDUC. (Oct. 18, 2022), https://www.chronicle.com/article/ 
a-playbook-for-knocking-down-higher-ed (describing Republican politicians’ efforts to strip 
budgets, tenure protections, and pedagogical autonomy in public colleges and universities). 

33 I recognize policymaking and regulation are not the same thing. But they are more akin 
to each other than either of them is to litigation. On technical and scientific expertise in 
litigation, see Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589-92 (1993); DAVID 
FAIGMAN, LEGAL ALCHEMY: THE USE AND MISUSE OF SCIENCE IN THE LAW 58-89 (1999) 
(discussing scientific expert testimony in trial process); SHEILA JASANOFF, SCIENCE AT THE 
BAR: LAW, SCIENCE, AND TECHNOLOGY IN AMERICA 42-68 (1996) (same); Scott Brewer, 

https://www.chronicle.com/article
https://www.washingtonpost.com/news/arts-and-entertainment/wp/2014/01/30/president-ob
https://courtrooms.33
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litigation can play a role in setting policy, but the adversarial mechanisms at the 
core of litigation’s approach to technical expertise represent a different means 
of knowledge production than advice and consultation in policymaking. 

Second, the Article questions a reflexive and unreasoned turn to a specific 
type of expertise. It is not trying to erase tech expertise or all expertise from 
policymaking. I recognize the risks of questioning expertise, especially at a time 
when global democracies find themselves threatened by conspiracy theories and 
attacks on credible science.34 Expertise is also under attack in the law, where the 
Supreme Court has challenged expertise-based deference to federal agencies.35 

My arguments do not call into question expertise generally. Nor do they endorse 
denialism or relativism.36 The alternative to requiring technical expertise is not 
ignorance; the alternative to prioritizing one kind of expertise is not no expertise. 
Instead, I ask scholars and policymakers to better articulate whether and when 
technical expertise is necessary for a particular problem and, if it is, precisely 
why. 

Finally, because this is one paper in a larger research agenda, its focus is 
squarely on the conditions, if any, in which technical expertise is necessary to 
make technology policy in the public interest. Following sociologists who argue 
that the social construction of technology can be understood along similar 
theoretical and methodological lines as the study of the sociology of science,37 

this Article may, where appropriate, apply arguments from the sociology of 
science to technical expertise. But the rationales for integrating expertise in 

Scientific Expert Testimony and Intellectual Due Process, 107 YALE L.J. 1535, 1538-39 
(1998). I leave for future work analyses of the proper role of technical expertise in answering 
questions of law and fact relevant to legal claims. 

34 See, e.g., RICHARD HASEN, ELECTION MELTDOWN: DIRTY TRICKS, DISTRUST, AND THE 
THREAT TO AMERICAN DEMOCRACY 10 (2020); Gabriel R. Sanchez & Keesha Middlemass, 
Misinformation Is Eroding the Public’s Confidence in Democracy, BROOKINGS INST. (July 
26, 2022), https://www.brookings.edu/articles/misinformation-is-eroding-the-publics-confid 
ence-in-democracy [https://perma.cc/FV3R-VYX7]. 

35 See Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2267 (2024). 
36 See MICHAEL SPECTER, DENIALISM: HOW IRRATIONAL THINKING HINDERS SCIENTIFIC 

PROGRESS, HARMS THE PLANET, AND THREATENS OUR LIVES 16-21 (2009) (describing 
denialism as refusal to accept change, mistrust in government, and belief science is based on 
elitist collusion rather than evidence); Leah Ceccarelli, Manufactured Scientific Controversy: 
Science, Rhetoric, and Public Debate, 14 RHETORIC & PUB. AFFS. 195, 196 (2011) (discussing 
“manufactured” controversies such as global warming skepticism and denial that HIV causes 
AIDS). 

37 See generally Steve Woolgar, The Turn to Technology in Social Studies of Science, 16 
SCI., TECH., & HUM. VALUES 21 (1991) (reflecting on turn from “sociology of scientific 
knowledge” to “social study of technology”); Donald MacKenzie & Judy Wajcman, 
Introductory Essay, in THE SOCIAL SHAPING OF TECHNOLOGY: HOW THE REFRIGERATOR GOT 
ITS HUM 2, 2-3 (Donald MacKenzie & Judy Wajcman eds., 1985) (describing different social 
factors, like capitalism, domesticity, and militarization, which shape technological change); 
Trevor J. Pinch & Wiebe E. Bijker, The Social Construction of Facts and Artefacts, 14 SOC. 
STUD. SCI. 399, 400 (1984) (arguing “social constructivist view prevalent within the sociology 
of science” is useful starting point in sociology of technology). 

https://perma.cc/FV3R-VYX7
https://www.brookings.edu/articles/misinformation-is-eroding-the-publics-confid
https://relativism.36
https://agencies.35
https://science.34
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chemistry, biology, and environmental science, for example, may or may not 
overlap with arguments for integrating technical expertise into a given policy 
domain. I reserve that discussion for future scholarship. 

With those caveats, the next Part constructs the case that policymakers are 
elevating technical expertise as a critical piece of tech policymaking. 

I. THE EXPERT TURN IN TECH POLICY 

Early law and technology scholarship recognized that code is a form of 
governance much like traditional laws on the books, norms, and markets.38 Since 
then, scholars, commentators, and policymakers have transformed this 
descriptive claim into a recommendation about technical expertise. Some argue 
that anyone overseeing automated decision-making needs “to know how a 
computer system makes decisions.”39 Scholars have called for the appointment 
of “technical experts” who can understand how software makes decisions,40 

regulators to “work together with developers,”41 and policymakers to adapt to 
technological governance by making laws more specific and conducive to 
reduction to code. 42 For all of these recommendations, tech expertise was 
understood as knowing how technologies function and having practical 
experience building those technologies, parsing their code, and seeing how they 
work. 

Along these lines, many scholars and advocates argue that regulators need to 
be able to go under the hood of the technologies they regulate. Danny Weitzner 
has called for an “independent panel of technical, legal and business experts” to 
help the FTC understand precisely what companies like Google are doing with 
consumer data.43 In their analysis of the role of algorithms in credit scoring, 
Frank Pasquale and Danielle Citron argue that the FTC needs “expert 
technologists” and “technical experts” who could understand the “source code 

38 See LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE 6 (1999) (arguing code 
is type of law that builds architecture for and regulates cyberspace); see also Joel R. 
Reidenberg, Lex Informatica: The Formulation of Information Policy Rules Through 
Technology, 76 TEX. L. REV. 553, 555 (1998) (asserting “set of rules for information flows 
imposed by technology and communication networks form a ‘Lex Informatica’ that 
policymakers must understand, consciously recognize, and encourage”). 

39 Joshua Kroll et al., Accountable Algorithms, 165 U. PA. L. REV. 633, 656 (2017). 
40 Id. at 703. 
41 Id. at 701. 
42 Id. at 696, 702. 
43 Danny Weitzner, What to Do About Google and Doubleclick? Hold Google to It’s [sic] 

Word with Some Extreme Factfinding About Privacy Practices, DECENTRALIZED INFO. GRP.: 
DANNY WEITZNER’S BLOG (Oct. 8, 2007), https://web.archive.org/web/20160716185714/ 
http://dig.csail.mit.edu/breadcrumbs/ node/203, quoted in Frank Pasquale, Beyond Innovation 
and Competition: The Need for Qualified Transparency in Internet Intermediaries, 104 NW. 
U. L. REV. 105, 162 (2010) [hereinafter Pasquale, Beyond Innovation]. 

http://dig.csail.mit.edu/breadcrumbs
https://web.archive.org/web/20160716185714
https://markets.38
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and programmers’ notes.”44 This kind of expertise, they maintain, is necessary 
to make regulatory oversight “meaningful” by helping law enforcement like the 
FTC see what algorithms are doing, if federal laws are being followed, and if the 
systems are biased.45 Scholars at the Belfer Center for Science and International 
Affairs at Harvard University argue that Congress needs staffers with 
undergraduate and graduate degrees in STEM fields.46 Bruce Schneier, a public 
interest technologist, sums up the conventional wisdom this way: “To make 
effective tech policy, policymakers need to better understand technology. . . . It 
is no longer okay to not understand how the internet, machine learning—or any 
other core technologies—work.”47 Notably, Schneier does not say why. Nor 
does he define “effective.”48 

When civil society organizations call for the government to enhance its 
technical expertise, they focus squarely on knowledge and experience with how 
technology works. For instance, the Center for American Progress (“CAP”) 
recommends that the FTC hire individuals in “technical fields relating to 
software engineering, machine learning, or algorithmic design,” including 
“specialist regulators with appropriate sociotechnical expertise.”49 The National 
Academy of Public Administration (“NAPA”), a congressionally-chartered 
nonprofit of former public officials and civil servants, suggests that all 
congressional committees should have credentialed technical experts, 
particularly engineers, on staff.50 Maya Kornberg at the Brennan Center for 
Justice laments the lack of congressional “staff who are experts in . . . the latest 
developments in A.I.” 51 To inform policy, she recommends “a dedicated 
technology committee” staffed by technical experts.52 

44 Danielle Keats Citron & Frank Pasquale, The Scored Society: Due Process for 
Automated Predictions, 89 WASH. L. REV. 1, 25 (2014). 

45 Id. 
46 MIKE MIESEN & LAURA MANLEY, BUILDING A 21ST CENTURY CONGRESS: A PLAYBOOK 

FOR MODERN TECHNOLOGY ASSESSMENT 10-12 (2021), https://www.belfercenter.org/public 
ation/ building- 21st-century- congress-playbook-modern-technology-assessment [https://per 
ma.cc/VB7H-4VWW] (referring to science and technology majors, “individuals with STEM 
backgrounds,” and “individuals with PhDs in STEM”). 

47 Bruce Schneier, We Must Bridge the Gap Between Technology and Policymaking. Our 
Future Depends on It, SCHNEIER ON SEC. (Nov. 12, 2019), https://www.schneier.com/essays/ 
archives/2019/11/we_must_bridge_the_g.html [https://perma.cc/FXL7-7JL9]. 

48 See id. 
49 ERIN SIMPSON & ADAM CONNER, CTR. FOR AM. PROGRESS, HOW TO REGULATE TECH: A 

TECHNOLOGY POLICY FRAMEWORK FOR ONLINE SERVICES 64 (2021). 
50 ELIZABETH FRETWELL, DAVID REJESKI, JAMES HENDLER, KATHLEEN PEROFF & MICHAEL 

MCCORD, NAT’L ACAD. OF PUB. ADMIN., SCIENCE AND TECHNOLOGY POLICY ASSESSMENT: A 
CONGRESSIONALLY DIRECTED REVIEW, at xi, 8, 58-59 (Oct. 31, 2019). 

51 Maya Kornberg, Congress Is Woefully Unprepared to Regulate Tech, SLATE: FUTURE 
TENSE (June 25, 2023, at 09:00 ET) [hereinafter Kornberg, Woefully Unprepared], https:// 
slate.com/technology/ 2023/06/congress-tech-committee-ai-regulation.html [https://perma.cc 
/DN8L-YXEP]. 

52 Id. 

https://perma.cc
https://slate.com/technology
https://perma.cc/FXL7-7JL9
https://www.schneier.com/essays
https://per
https://www.belfercenter.org/public
https://experts.52
https://staff.50
https://fields.46
https://biased.45
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Policymakers and regulators have taken some of these recommendations to 
heart. In preparing to draft the Consumer Privacy Bill of Rights, the National 
Telecommunications and Information Administration (“NTIA”) convened tech 
companies, privacy civil society, consumer advocates, and “technology 
experts”—reserving the word “expert” for people with expertise in the inner 
workings of data-driven technologies in the consumer marketplace.53 Congress 
runs a fellowship program exclusively for technologists to be placed in policy 
roles.54 The Obama Administration created Chief Technology Officer, Chief 
Information Officer, and Chief Data Scientist positions and staffed similar 
positions in various departments and agencies with “technical leaders.”55 The AI 
in Government Act,56 which passed the House in 2020, was intended to provide 
“access to technical expertise” for all agencies.57 Starting in 2017, the Food and 
Drug Administration’s (“FDA”) Center for Devices and Radiological Health 
hired “13 engineers—software developers, AI experts, cloud computing 
whizzes—to prepare [the] . . . agency to regulate a future in which healthcare is 
increasingly mediated by machines.” 58 Both the Securities and Exchange 
Commission (“SEC”) and the Social Security Administration (“SSA”) have 
increased their in-house technology talent.59 The second Trump Administration 

53 Priscilla M. Regan, Pathways to Information Privacy Policy: Pluralist vs Expert?, 35 
BERKELEY TECH. L.J. 717, 734-35 (2020) (quoting Lawrence E. Strickling, Moving Forward 
with the Consumer Privacy Bill of Rights, NAT’L TELECOMMS. & INFO. ADMIN. (Feb. 29, 
2012), https:// www.ntia.gov/ blog/ 2012/ moving- forward- consumer-privacy-bill-rights 
[https://perma.cc/V2QY-TG7A]). 

54 TECHCONGRESS, IMPACT REPORT 2015-2025, https://www.techcongress.io/our-impact 
(last visited Apr. 28, 2026) (describing four fellowship programs for early, mid-level, and 
senior technologists to work as staffers in Senate and House offices). 

55 JOHN HOLDREN & MEGAN SMITH, OFF. OF SCI. & TECH. POL’Y, CABINET EXIT MEMO 11 
(Jan. 5, 2017), https://obamawhitehouse.archives.gov/sites/whitehouse.gov/files/documents 
/OSTP%20Exit%20Memo.pdf [https://perma.cc/L49N-6GTW]. 

56 AI in Government Act of 2020, H.R. 2575, 116th Cong. 
57 Press Release, Portman, Schatz Reintroduce Legislation to Improve Federal 

Government’s Use of Artificial Intelligence (May 8, 2019), https://web.archive.org/web/20 
220614115053/https:/www.portman.senate.gov/newsroom/portman-schatz-reintroduce-
legislation-improve-federal-governments-use-artificial. 

58 DAVID FREEMAN ENGSTROM, DANIEL E. HO, CATHERINE M. SHARKEY & MARIANO-
FLORENTINO CUÉLLAR, GOVERNMENT BY ALGORITHM: ARTIFICIAL INTELLIGENCE IN FEDERAL 
ADMINISTRATIVE AGENCIES 54 (Feb. 2020), https:// law.stanford.edu/ wp-content/ uploads/ 
2020/ 02/ ACUS- AI- Report.pdf [https:// perma.cc/ LC5S- MQQP] (quoting Megan Molteni, 
Medicine Is Going Digital. The FDA Is Racing to Catch Up, WIRED (May 22, 2017, at 07:00 
ET), https://www.wired.com/2017/05/medicine-going-digital-fda-racing-catch). 

59 Id. at 23 (“The SEC is currently developing or deploying multiple algorithmic 
enforcement tools across all five of its divisions . . . .”); id. at 39 (“[T]he SSA has undertaken 
a series of efforts to improve its data infrastructure and develop staff with technical 
competence to improve efficiency and accuracy in processing claims . . . .”). 

https://www.wired.com/2017/05/medicine-going-digital-fda-racing-catch
https://perma.cc
https://law.stanford.edu
https://220614115053/https:/www.portman.senate.gov/newsroom/portman-schatz-reintroduce
https://web.archive.org/web/20
https://perma.cc/L49N-6GTW
https://obamawhitehouse.archives.gov/sites/whitehouse.gov/files/documents
https://www.techcongress.io/our-impact
https://perma.cc/V2QY-TG7A
www.ntia.gov
https://talent.59
https://agencies.57
https://roles.54
https://marketplace.53


  

   

 

     
   

     
           

    
          

       
      

    
         

         
            

  
         

    
            

           
    

 
         

        
 

    
   

 
         
         

          
          

 
  
           

 
           

             
     

    
                  
           

        
      

      
      

          
            

          

465 2026] CHALLENGING TECHNICAL EXPERTISE 

handed extraordinary power over a large swath of government programs to a 
small group of programmers and coders.60 

Federal agencies are staffing up with technical experts. The FTC added a 
Chief Technologist and an Office of Technology Research and Investigation; it 
has also hired technologists with engineering and computer science backgrounds 
for the Division of Privacy and Identity Protection and the Technology Task 
Force in the Bureau of Competition. 61 Until recently, the FTC had a 
Technologists in Residence program—recruiting those with “high quality 
experience and subject matter expertise related to software and digital product 
development.”62 A summer fellowship program for students was billed as an 
opportunity “to broaden [the FTC’s] ability to understand and respond to current 
topics in technology.”63 The DOJ hired a lawyer and computer scientist as the 
Department’s first Chief AI expert to address “complex issues requiring 
technical expertise, including . . . artificial intelligence[] and other areas of 
emerging technology” and to help “recruit[] technical talent to ensure the 
Department has the expertise and is equipped to meet the challenges ahead.”64 

Notably, neither the FTC nor the DOJ have similar programs for integrating 
other forms of expertise in technology policy.65 

60 Vittoria Elliott, The Young, Inexperienced Engineers Aiding Elon Musk’s Government 
Takeover, WIRED (Feb. 2, 2025, at 14:02 ET), https://www.wired.com/story/ elon-musk-
government-young-engineers. 

61 Regan, supra note 53, at 738-39. 
62 Technologists in Residence, FTC, https://web.archive.org/web/20250122232822/https:/ 

/www.ftc.gov/about-ftc/bureaus-offices/office-technology/office-technology-hiring/technolo 
gists-residence (last visited Apr. 28, 2026) (describing basic qualifications for and core 
responsibilities of position). A computer science professor, Ed Felten, was appointed in 2010 
as the FTC’s first chief technologist. Chris Emery, FTC Appoints Princeton Computer 
Scientist Felton as Chief Technologist, PRINCETON UNIV. (Nov 4, 2010, at 10:35 ET), https:// 
www.princeton.edu/news/2010/11/04/ftc-appoints-princeton-computer-scientist-felten-chief 
-technologist [https://perma.cc/K6F7-QJCN]. 

63 Latanya Sweeney, Save the World, FTC (Apr. 17, 2014, at 16:05 ET), https://web.arch 
ive.org/web/20220122145857/https:/www.ftc.gov/news-events/blogs/techftc/2014/04/save-
world. 

64 Press Release, Attorney General Merrick B. Garland Designates Jonathan Mayer to 
Serve as the Justice Department’s First Chief Science and Technology Advisor and Chief AI 
Officer (Feb. 22, 2024), https://www.justice.gov/opa/pr/attorney-general-merrick-b-garland-
designates- jonathan-mayer-serve-justice-departments-first [https://perma.cc/53 H7-G2QK]. 

65 Which is not to say that there are no efforts at all to widen integration of expertise. See 
Technology Is at an Inflection Point. The FTC Is on the Front Lines: Tech-Related 
Programmatic Advances at the FTC, FTC (Jan. 2025), https://www.ftc.gov/system/files/ftc_ 
gov/ pdf/ tech-related-programmatic-advances.pdf [https://perma.cc/ 9YBA-VNDG]; DOJ, 
ARTIFICIAL INTELLIGENCE AND CRIMINAL JUSTICE: FINAL REPORT 23 (2024), https://ww 
w.justice.gov/olp/media/1381796/dl [https://perma.cc/92ZY-X29T] (to ensure oversight of 
AI systems, recommending law enforcement agencies “require that an examiner who is 
trained to compare faces and mitigate bias—and who ideally is independent of the case 
team—manually reviews results before they are used in an investigation”). 

https://perma.cc/92ZY-X29T
https://w.justice.gov/olp/media/1381796/dl
https://ww
https://perma.cc
https://www.ftc.gov/system/files/ftc
https://perma.cc/53
https://www.justice.gov/opa/pr/attorney-general-merrick-b-garland
https://ive.org/web/20220122145857/https:/www.ftc.gov/news-events/blogs/techftc/2014/04/save
https://web.arch
https://perma.cc/K6F7-QJCN
www.princeton.edu/news/2010/11/04/ftc-appoints-princeton-computer-scientist-felten-chief
www.ftc.gov/about-ftc/bureaus-offices/office-technology/office-technology-hiring/technolo
https://web.archive.org/web/20250122232822/https
https://www.wired.com/story
https://policy.65
https://coders.60
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In addition to these explicit calls for technical expertise, legal scholars, legal 
institutions, and government agencies prioritize practical knowledge about AI in 
more subtle ways. Legal scholarship includes highly technical summaries of 
how algorithms and AI work, implying that knowledge is necessary to 
understand the arguments that follow.66 Law schools partner with engineering 
and computer science departments on joint degree and certificate programs.67 

Public funders like the National Science Foundation support programs like the 
Designing Accountable Software Systems (“DASS”), the stated purpose of 
which is to bring technology experts and social scientists together to help 
“design[] software systems that are accountable to social norms and regulatory 
requirements.”68 The underlying premise of DASS is that technology experts— 
“researchers in . . . programming languages, software engineering, requirements 
engineering, and human-centered computing”—should be in the room when 
policy is made.69 

There are, of course, exceptions to this rule. For instance, Ngozi Okidegbe 
has argued for integrating into the oversight of AI the expertise of communities 
disproportionately affected by surveillance.70 Margot Kaminski, Michael Veale, 
and Frederick Borgesius recognize that the success of the European Union’s AI 
policies will depend not on regulators’ technical expertise, but on their 
experience as policymakers in regulating data.71 But the overwhelming trend 
among scholars, advocates, and policymakers is to assume that technical 
expertise is necessary for technology policymaking. 

66 E.g., Dan L. Burk, Algorithmic Legal Metrics, 96 NOTRE DAME L. REV. 1147, 1157-61 
(2021) (explaining big data algorithmic analysis); Solon Barocas & Andrew Selbst, Big 
Data’s Disparate Impact, 104 CALIF. L. REV. 671, 677-93 (2016) (providing twenty-five page 
description of data mining process); Kroll et al., supra note 39, at 642-56 (providing fifteen-
page description of how computer programs function). 

67 See Julio M. Ottino & Daniel B. Rodriguez, Law and Engineering Should Share 
Curriculum, CHRON. HIGHER EDUC. (May 1, 2016), https://www.chronicle.com/article/ law-
and-engineering-should-share-curriculum. 

68 Designing Accountable Software Systems (DASS), U.S. NAT’L SCI. FOUND., https://new. 
nsf.gov/funding/opportunities/dass-designing-accountable-software-systems [https://perma.c 
c/LUY7-FYV7] (last visited Apr. 28, 2026). 

69 Id. 
70 Okidegbe, Democratize, supra note 27, at 1737-40 (conducting case study of Oakland 

Commission, civilian-based oversight organization that provides technical assistance to city 
of Oakland, California regarding use of surveillance technology, and arguing Commission 
should reduce barriers to participation by members of oppressed groups). 

71 See Margot E. Kaminski, Regulating the Risks of AI, 103 B.U. L. Rev. 1347, 1387-88 
(2023) [hereinafter Kaminski, Risks] (“[A] regulator accustomed to regulating data processing 
will likely have more relevant expertise than a regulator accustomed to approving the safety 
of elevators.”); Michael Veale & Frederik Zuiderveen Borgesius, Demystifying the Draft EU 
Artificial Intelligence Act, 22 COMPUT. L. REV. INT’L 97, 104-06, 112 (2021) (explaining 
shortcomings in relying on “arcane electrical standardisation bodies with no fundamental 
rights experience” to “write the real rules” surrounding AI development and use). 

https://perma.c
https://nsf.gov/funding/opportunities/dass-designing-accountable-software-systems
https://new
https://www.chronicle.com/article
https://surveillance.70
https://programs.67
https://follow.66
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This generally accepted view raises several questions: Who are these experts? 
Are policymakers and regulators hiring from academia, industry, or elsewhere, 
and does that matter? What are the indicia of their expertise? And what is the 
integration of their expertise supposed to achieve? For the most part, legal 
scholars have yet to surface and fully consider these foundational questions. The 
next Part fills that gap. 

II. EXCAVATING THE ARGUMENTS FOR TECH EXPERTISE 

The assumption that technical expertise is necessary for technology policy has 
gone mostly uninterrogated in legal scholarship. This Part changes that, 
surfacing the rationales for integrating and, in many cases, prioritizing technical 
expertise. There are four types of arguments: no arguments at all, technology-
based arguments, those driven by governance needs, and those focused on the 
ostensibly unique skills and values that technologists can bring to law. Together, 
these arguments amount to a case for deferring to technical experts. 

A. Technical Expertise as Obvious 
Many of those calling for greater prioritization of tech expertise in tech 

policymaking do not explain or justify their position. They assert that 
policymakers do not have “sufficient training” to “understand” technology and 
that they would make “better inform[ed]” or “wise[r]” policy if they did.72 They 
state that policymakers need “a deep understanding of what A.I. is.”73 At the 
same time, they neither explicitly say why nor define words like “better” or 
“sufficient” or “important.” To be clear, pointing out the lack of explanation is 
not the same as arguing that these scholars are wrong; technical expertise may 
be necessary in certain contexts. My point is different: Many scholars simply 
assume the necessity of technical expertise, as if suggesting otherwise would be 
absurd. 

This is a pattern among advocates of tech expertise. Bruce Schneier argues 
that knowing “where and how . . . government [should] step in and regulate” the 
AI industry “requires a deep understanding of . . . the technologies of AI.”74 

Only when policymakers “understand technology” can they “make effective 
tech policy.”75 Schneier does not say why this is the case. Chinmayi Sharma 
posits that governments “lack the expertise . . . to meaningfully regulate AI,” but 

72 BRUCE BIMBER, THE POLITICS OF EXPERTISE IN CONGRESS: THE RISE AND FALL OF THE 
OFFICE OF TECHNOLOGY ASSESSMENT 27, 40 (1996) (quoting Interview by Bruce Bimber with 
Emilio Daddario, Rep., House of Representatives, in Washington, D.C. (Dec. 19, 1990)). 

73 Cecilia Kang & Adam Satariano, As A.I. Booms, Lawmakers Struggle to Understand 
Technology, N.Y. TIMES (Mar. 3, 2023), https://www.nytimes.com/2023/03/03/technology/ 
artificial-intelligence-regulation-congress.html (quoting U.S. Rep. Jay Obernolte). 

74 Schneier, supra note 47. 
75 Id. 

https://www.nytimes.com/2023/03/03/technology
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does not say how technical knowledge would contribute to “meaningful[]” 
policy.76 Readers are left to fill in the blanks. 

Advocates within technical communities often do not elaborate on the 
connection between technological expertise and “better” policy. Some state 
simply that policymakers “are struggling to become sufficiently knowledgeable 
to address” complex technical issues.77 A report by the National Academy of 
Engineering (“NAE”) states, without explanation, that “[p]olicy decisions in 
technological societies will demand the attention of leaders who 
understand . . . science and technology.”78 Some go so far as to state that the 
absence of technical expertise from “the major debates over the issues of our 
times poses a major threat to society in an increasingly technological world.”79 

Again, that may very well be true in some circumstances, but a precise 
connection between technical expertise and solving the world’s problems is left 
unsaid. 

Offering a policy position without justification could be a symptom of sloppy 
writing. Or it may be that law and technology scholars are simply unaware of 
the assumptions they make because so many others make them. Alternatively, it 
may be deliberate: If something does not need justification, it must be so obvious 
as to be uncontroversial, ordinary, and normal. Michel Foucault argued that 
normalization is a “great instrument[] of power” that “imposes homogeneity” on 
a population. 80 In psychology, normalization is a process through which 
common things come to be seen as ordinary and ultimately good.81 A similar 
effect may be happening here, where the repetition of a political position—that 
knowledge of how technologies are built and function is necessary for effective 
tech policy—is advanced so often and without justification that it comes to be 
seen as obvious. No wonder scholars refer to “broad recognition” about the 
importance of tech expertise in tech policy.82 

That supposedly broad consensus means that some scholars never state their 
arguments explicitly. However, the next sections tease out and categorize many 

76 Sharma, supra note 11, at 1108. 
77 Fred L. Denny & Richard L. Robinson, The Engineer’s Role in Public Policy, AM. 

SOC’Y FOR ENG’G EDUC., 2003, at 8.1130.2. 
78 NAT’L ACAD. OF ENG’G, THE ENGINEER OF 2020: VISIONS OF ENGINEERING IN THE NEW 

CENTURY 55 (2004). 
79 JAMES J. DUDERSTADT, ENGINEERING FOR A CHANGING WORLD: A ROADMAP TO THE 

FUTURE OF ENGINEERING PRACTICE, RESEARCH, AND EDUCATION 56 (2008). 
80 MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON 184 (Alan 

Sheridan trans., Vintage Books 1979) (1975). Foucault was referring to the state’s capacity to 
create docile populations through repeated discourses, surveillance, and institutional controls. 
Id. at 138. 

81 See Adam Bear & Joshua Knobe, Normality: Part Descriptive, Part Prescriptive, 167 
COGNITION 25, 26 (2017). 

82 AARON FLUITT & ALEXANDRA GIVENS, INST. FOR TECH. L. & POL’Y, IMPROVING TECH 
EXPERTISE IN CONGRESS: TIME TO REVIVE OTA? 1 (2018). 

https://policy.82
https://issues.77
https://policy.76
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implicit and explicit rationales for the necessity of technical expertise, beginning 
with arguments about the nature of technology itself. 

B. Technology-Based Arguments 
Scholars, civil society, and lawmakers argue that the impact and complexity 

of AI and other advanced technologies necessitate including technical expertise 
in policymaking. These arguments suggest that policymakers are so 
overwhelmed by technology’s spread or bewildered by its complexity and 
opacity that they must look to experts for help. 

1. Impact 
Scholars argue that because AI is all around us, those who understand 

technology must be involved in policymaking about it. “[T]he ever-widening 
reach of automated decisions” means that “policymakers need to 
understand . . . new and emerging software tools.”83 The “increasing ubiquity of 
technology . . . will require additional, dedicated expert staff” in administrative 
agencies.84 Digital technology “is literally creating the world we all live in, and 
policymakers can’t keep up.”85 These arguments are part of a common pattern. 

This discourse has influenced advocates, civil servants, and policymakers 
themselves. To emphasize the importance of regulating internet technologies, 
CAP focused on “ubiquitous infrastructure” and “[p]ervasive, ubiquitous digital 
surveillance.”86 Former Chair of the Federal Communications Commission Tom 
Wheeler has called for greater technical expertise in Congress to “deal[] with the 
velocity of AI-driven change.”87 NAPA cited the surveillance capacities of 
“commonplace technologies” and the “range, speed, and impact of technical 
developments” as reasons for more congressional expertise on technology.88 

Highlighting the “rapid pace” of technology’s “develop[ment] and spread,” a 
bipartisan group of representatives in Congress wrote to then-Speaker of the 
House Paul Ryan to urge him to support funding for a new Office of Technology 
Assessment (“OTA”),89 an in-house congressional research office established in 
1972 with the goal of providing Congress with information about the 

83 Kroll et al., supra note 39, at 642. 
84 Deirdre K. Mulligan & Kenneth A. Bamberger, Saving Governance-by-Design, 106 

CALIF. L. REV. 697, 770 (2018). 
85 Schneier, supra note 47. 
86 SIMPSON & CONNER, supra note 49, at 1. 
87 Tom Wheeler, The Three Challenges of AI Regulation, BROOKINGS INST. (June 15, 

2023), https://www.brookings.edu/ articles/ the-three-challenges-of-ai-regulation [https://per 
ma.cc/VS6Z-NHHF]. 

88 FRETWELL ET AL., supra note 50, at 7. 
89 Letter from Bill Foster et al., Members of Cong., to Paul Ryan, Speaker, House of 

Representatives (Dec. 11, 2015) [hereinafter Letter from Foster et al. to Paul Ryan], https://fos 
ter.house.gov/sites/evo-subsites/foster-evo.house.gov/files/2015-12-11%20Ltr%20to%20Sp 
eaker%20Ryan%20on%20OTA.pdf [https://perma.cc/QW3N-DM3L]. 

https://perma.cc/QW3N-DM3L
https://fos
https://per
https://www.brookings.edu
https://technology.88
https://agencies.84
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technological and scientific matters implicated in policy decisions.90 Without 
the kind of technical expertise OTA could provide, policymakers would not be 
able to “make prudent policy decisions.”91 

The claim that AI and algorithms are everywhere, including in our basic 
infrastructures and everyday lives, implies that the stakes are too high to make 
policy without technical expertise. As the next Section shows, the gravity of 
technology’s impact often accompanies another technology-driven argument for 
tech expertise—namely, that technology is too complex and opaque for 
nonexperts. 

2. Complexity and Opacity 
The complexity argument goes like this: The technologies under the AI 

umbrella are too complex for nonexperts to understand. Tech experts are the 
only ones who can go inside the “black box” and reveal how the technology 
actually works.92 Therefore, tech experts must be involved in tech policy.93 

This argument is implicit in almost every piece of law and technology 
scholarship, judicial opinion, white paper, op-ed, and lawmaker speech: AI is 
not just technology, but complex technology; systems of surveillance are not just 
sociotechnical, but complex sociotechnical systems; technology is not just 
increasing, but increasingly complex; Congress’s tech policy agenda is not just 

90 Laurence H. Tribe, Technology Assessment and the Fourth Discontinuity: The Limits of 
Instrumental Rationality, 46 S. CAL. L. REV. 617, 624-25 (1973) [hereinafter Tribe, 
Technology Assessment] (explaining origin and function of OTA); see also LAURENCE H. 
TRIBE, CHANNELING TECHNOLOGY THROUGH LAW 7 (1973) [hereinafter TRIBE, CHANNELING 
TECHNOLOGY] (exploring how decision-making regarding technology both does and does not 
take into account broader effects on society). 

91 Letter from Foster et al. to Paul Ryan, supra note 89. 
92 For scholarship conceptualizing algorithmic and AI technologies as complex and 

opaque black boxes, see generally PASQUALE, supra note 2; Sharma, supra note 11, at 1121; 
Ashley Deeks, The Judicial Demand for Explainable Artificial Intelligence, 119 COLUM. L. 
REV. 1829 (2019); Katherine J. Strandburg, Rulemaking and Inscrutable Automated Decision 
Tools, 119 COLUM. L. REV. 1851, 1858, 1863-64 (2019); and Jenna Burrell, How the Machine 
‘Thinks’: Understanding Opacity in Machine Learning Algorithms, 3 BIG DATA & SOC’Y 1, 
5 (2016). 

93 A similar argument is implied in much banking scholarship with respect to expertise of 
regulatory monitors. See, e.g., Rory Van Loo, Regulatory Monitors: Policing Firms in the 
Compliance Era, 119 COLUM. L. REV. 369, 406 (2019). 

https://policy.93
https://works.92
https://decisions.90
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a series of challenges, but “a complex array” of “complex challenges.”94 I have 
used this rhetoric in my own scholarship.95 

Law and technology scholars regularly connect AI’s complexity with its 
opacity and call for technical expertise to render the technology intelligible. 
Frank Pasquale argues that policymakers need people who can go “under the 
hood” of opaque algorithms to determine precisely how the technology makes 
mistakes, discriminates, or leads to absurd and harmful results. 96 Margot 
Kaminski has stated that “AI systems are complex systems that require 
technological expertise,”97 and implied that such expertise is needed to help 
construct “regulation at earlier stages of design” of algorithmic decision-making 
systems.98 Noting that understanding complex algorithmic technologies is not 
common knowledge, Ngozi Okidegbe acknowledges that the inability to 
understand algorithms’ “innerworkings [sic]” is one reason why technology 
experts should sit on citizen commissions that supervise police access to 
algorithm-driven surveillance.99 In a canonical article on privacy policymaking, 
the political scientist Priscilla Regan connected the complexity of a particular 
area of policymaking with prioritizing “professional knowledge and technical 
feasibility.”100 

For civil society, it is the “complexity of some online services—many of 
which deal in technical fields relating to software engineering, machine learning, 
or algorithmic design” that requires new technical expertise in federal 
agencies. 101 Policymakers agree. For instance, Congressman Bill Foster, a 

94 See, e.g., Sharma, supra note 11, at 1158 (“inscrutable technology”); Charlotte A. 
Tschider, Beyond the “Black Box,” 98 DENV. L. REV. 683, 688 (2021) (“complex algorithms” 
and “technical complexities”); Kaminski, Risks, supra note 71, at 1366 (“complex systems”); 
MAYA KORNBERG, MARCI HARRIS & AUBREY WILSON, BRENNAN CTR. FOR JUST., CONGRESS 
MUST KEEP PACE WITH AI (Feb. 8, 2024) [hereinafter KORNBERG ET AL., CONGRESS MUST 
KEEP PACE], https://www.brennancenter.org/our-work/research-reports/congress-must-keep-
pace-ai [https:// perma.cc/ BM99-XDAB] (“complex legislative issues”); FLUITT & GIVENS, 
supra note 82, at 1 (“complex array of technological challenges”); FRETWELL ET AL., supra 
note 50, at ii, viii, 8, 18 (multiple uses of “complex” and “complex challenges”). 

95 E.g., Ari Ezra Waldman, Power, Process, and Automated Decision-Making, 88 
FORDHAM L. REV. 613, 616 (2019) (“complex mathematical algorithms”); id. at 618 (“As 
algorithms become more accurate and better predictors, they also become more complex and, 
therefore, more opaque and resistant to interrogation.”); Ari Ezra Waldman, Gender Data in 
the Automated Administrative State, 123 COLUM. L. REV. 2249, 2263 (2024) (“complex 
algorithms”). 

96 PASQUALE, supra note 2, at 165. 
97 Kaminski, Risks, supra note 71, at 1366. 
98 See Margot E. Kaminski, Binary Governance: Lessons from the GDPR’s Approach to 

Algorithmic Accountability, 92 S. CAL. L. REV. 1529, 1570-76 (2019) [hereinafter Kaminski, 
Binary Governance] (exploring “[c]ollaborative [a]lgorithmic [g]overnance” involving 
experts and professional organizations in regulation). 

99 Okidegbe, Democratize, supra note 27, at 1739. 
100 Regan, supra note 53, at 731-32. 
101 SIMPSON & CONNER, supra note 49, at 64. 

https://perma.cc
https://www.brennancenter.org/our-work/research-reports/congress-must-keep
https://surveillance.99
https://systems.98
https://scholarship.95
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physicist, called for reconstituting the OTA because much of Congress’s agenda 
“has complex, technical components that deserve complex, technical 
analyses.”102 The OTA existed in part to translate technology to the lay people 
in Congress so they could understand technical fields while making laws about 
them.103 Without this expertise, the argument goes, policymakers and regulators 
either fly blind or have to outsource knowledge production.104 

Advocates for tech expertise turn to impact and complexity to argue that there 
is something special about a technology that requires special expertise. Only 
those with special skills can understand it. The next Section describes a different 
set of arguments that appeal to policymakers and regulators—namely, that 
technical expertise is necessary or helpful for governing new technologies. 

C. Governance-Based Arguments 
Governance-based arguments come in two varieties. In its strongest form, the 

argument is that tech expertise is necessary for transparency, governance by 
design, the development of standards, and ex-post evaluations of compliance. In 
a weaker form, the argument suggests that lawmakers and regulators could be 
more effective if they integrated tech expertise. This Section addresses each in 
turn. 

1. Making Transparency Possible 
Transparency is a core principle of due process and liberal governance of 

society. 105 It is supposed to root out corruption and enhance democratic 
accountability. 106 Transparency plays a critical role in many areas of law, 

102 Mitch Ambrose, Another Physicist Congressman Attempts to Revive the Office of 
Technology Assessment, AM. INST. OF PHYSICS (Jan. 20, 2016), https://ww2.aip.org/fyi/2016/ 
another-physicist-congressman-attempts-revive-office-technology-assessment [https://perma 
.cc/UY59-XQF3] (quoting U.S. Rep. Foster). 

103 See id. 
104 See, e.g., Ryan Calo, Robotics and the Lessons of Cyberlaw, 103 CALIF. L. REV. 513, 

556-58 (2015) (proposing unified “Federal Robotics Commission” to regulate robotics and 
develop expertise and noting that for Internet, “quasi-public institutions” have “responsibility 
for maintaining the architecture and protocols”). 

105 See Mark Fenster, Seeing the State: Transparency as Metaphor, 62 ADMIN. L. REV. 617, 
620 n.7, 626 & n.28 (2010) (citing LOUIS D. BRANDEIS, OTHER PEOPLE’S MONEY AND HOW 
THE BANKERS USE IT 92 (Augustus M. Kelley 1986) (1914)) (describing prevalence of Louis 
Brandeis’s metaphor of “sunlight” as “disinfectant” for corruption in government); Martin 
Redish & Lawrence C. Marshall, Adjudicatory Independence and the Values of Procedural 
Due Process, 95 YALE L.J. 455, 485 (1986) (discussing importance of “predictability, 
transparency and rationality” in one’s ability to make informed choices). 

106 See generally David E. Pozen, Transparency’s Ideological Drift, 128 YALE L.J. 100, 
107-08 (2018) (noting progressive origins of transparency policies as facilitators of egalitarian 
regulatory government “less prone to abuse” and “capable of taming private economic 
interests”). 

https://perma
https://ww2.aip.org/fyi/2016
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including data privacy law,107 public governance,108 and corporate law.109 It is 
one reason why people obey the law generally.110 There have also been many 
calls for legislation and regulation to increase algorithmic transparency with tech 
expertise at the core.111 

The principle behind algorithmic transparency is that accountability depends 
on knowing how automated decision-making systems function.112 Otherwise, 
there would be no way to know if decisions were made for impermissible 
reasons or based on incorrect data.113 If transparency comes in the form of 
releasing the algorithm’s underlying code, only those with some training or 

107 See Woodrow Hartzog, The Inadequate, Invaluable Fair Information Practices, 76 MD. 
L. REV. 952, 952-53, 966 (2017) (including transparency as core value of Fair Information 
Practices, “the set of aspirational principles . . . used to model rules for responsible data 
practices”). 

108 One manifestation of this is the Freedom of Information Act (“FOIA”). See Margaret 
B. Kwoka, First-Person FOIA, 127 YALE L.J. 2204, 2210-11 (2018) (noting FOIA’s 
balancing between competing goals of ensuring transparency and protecting personal 
privacy); Margaret B. Kwoka, FOIA, Inc., 65 DUKE L.J. 1361, 1381 (2016) (discussing 
prominent commercial use of FOIA to resell requested records for profit); Margaret B. 
Kwoka, The Freedom of Information Act Trial, 61 AM. U. L. REV. 217, 219 (2011) (noting 
President Obama’s move towards more affirmative disclosures, releasing information without 
public request). 

109 See D. Daniel Sokol, Competition Policy and Comparative Corporate Governance of 
State-Owned Enterprises, 2009 BYU L. REV. 1713, 1742-44. 

110 See TOM R. TYLER, WHY PEOPLE OBEY THE LAW 163-64 (1990) (noting transparency 
or openness about procedures is one element of popular perception of fair and neutral 
treatment). 

111 See, e.g., Kaminski, Binary Governance, supra note 98, at 1568 (noting Axon, world’s 
largest producer of police body cameras, established AI Ethics Board “in the shadow of efforts 
to regulate algorithmic decision-making in New York City”); ANSGAR KOENE ET AL., A 
GOVERNANCE FRAMEWORK FOR ALGORITHMIC ACCOUNTABILITY AND TRANSPARENCY 69-75 
(2019), https:// www.europarl.europa.eu/ RegData/ etudes/STUD/ 2019/ 624262/ 
EPRS_STU(2019)624262_EN.pdf (conducting review of literature on algorithmic 
transparency and accountability, and proposing four policy options, including raising 
awareness via education, watchdogs, and whistleblowers); Tal Zarsky, Transparency in Data 
Mining: From Theory to Practice, in DISCRIMINATION AND PRIVACY IN THE INFORMATION 
SOCIETY: DATA MINING AND PROFILING IN LARGE DATABASES 301, 319-21 (Bart Custers, 
Toon Calders, Bart Schermer & Tal Zarsky eds., 2013) (presenting theoretical justifications 
and policy recommendations for data transparency); Mireille Hildebrandt, Profiling and the 
Rule of Law, 1 IDENTITY INFO. SOC’Y 55, 66 (2008), https://link.springer.com/article/10.1007/ 
s12394 -008- 0003-1 [https:// doi.org/ 10.1007/ s12394- 008- 0003-1] (“The idea that legal 
protection requires articulation into the technological infrastructure against which protection 
is warranted, seems to gain currency.” (footnote omitted)). 

112 Ananny & Crawford, supra note 23, at 974. 
113 See Citron, Due Process, supra note 2, at 1288-93 (describing unreviewed delegation 

of legislative rulemaking power to computer programmers when they write code for 
automated systems); Kate Crawford & Jason Schultz, Big Data and Due Process: Toward a 
Framework to Redress Predictive Privacy Harms, 55 B.C. L. REV. 93, 119 (2014). 

https://link.springer.com/article/10.1007
www.europarl.europa.eu
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experience in computer programming could understand it.114 For advocates of 
technical expertise in technology policy, that means that technical expertise is 
necessary for meaningful transparency.115 

Scholars have rightly criticized transparency as at least an insufficient 
mechanism of algorithmic accountability. 116 But when some critics of 
transparency argue that it should be at least part of a larger system of 
accountability, they imply the necessity of tech expertise. Frank Pasquale 
recognizes that tech experts are necessary to make transparency meaningful, 
even for regulatory “quick looks” to make sure corporate behemoths like Google 
are not using their dominance in search to quash rivals.117 When it comes to 
algorithmic accountability, Mike Annany and Kate Crawford argue, tech 
expertise is necessary to “examine how the system develops and deploys 
different types of authority and specialized ways of seeing.” 118 Nonexpert 
policymakers cannot do that alone. 

114 Andrew D. Selbst & Solon Barocas, The Intuitive Appeal of Explainable Machines, 87 
FORDHAM L. REV. 1085, 1094 (2018) (“The process of moving from observation to knowledge 
to accountability cannot be assumed; in many cases, the ability to leverage observations for 
accountability requires preexisting knowledge that allows observers to appreciate the 
significance of a disclosure.”). 

115 See id. at 1093 (“[T]he ability to make sense of . . . disclosed source code will depend 
on one’s level of technical literacy.”); Ananny & Crawford, supra note 23, at 984 (“If 
transparency requires professional expertise to be understood and acted upon, then models of 
accountability might examine how the system develops and deploys different types of 
authority and specialized ways of seeing.”); Burrell, supra note 92, at 4 (discussing “[o]pacity 
as technical illiteracy”). 

116 See, e.g., PASQUALE, supra note 2, at 140-88 (calling for “qualified transparency”); id. 
at 212 (showing transparency has not increased accountability for financial institutions); see 
also Kaminski, Binary Governance, supra note 98, at 1566, 1571 (noting public transparency 
alone is insufficient for establishing accountability, and much governance of algorithmic 
accountability is delegated to private firms); Selbst & Barocas, supra note 114, at 1088 
(“Explanations of technical systems are necessary but not sufficient to achieve law and policy 
goals . . . .”); Ananny & Crawford, supra note 23, at 982 (highlighting temporal aspect of 
transparency, particularly for adaptive systems that change over time where source code at 
any given point may represent merely “snapshot” of functionality); Citron & Pasquale, supra 
note 44, at 20-27 (suggesting several steps for effectuating regulatory oversight in automated 
credit scoring systems); Lillian Edwards & Michael Veale, Slave to the Algorithm? Why a 
‘Right to an Explanation’ Is Probably Not the Remedy You Are Looking For, 16 DUKE L. & 
TECH. REV. 18, 23 (2017) (suggesting “providing individual rights on demand to data 
subjects” as form of transparency should not be focus of reform); Citron, Due Process, supra 
note 2, at 1308-13 (proposing additional requirements for public automated system, including 
source code disclosure, rigorous testing, and rulemaking procedures). 

117 PASQUALE, supra note 2, at 162 (recognizing need for looking “under the hood” and 
understanding “what is going on” in search algorithm). 

118 Ananny & Crawford, supra note 23, at 984. 
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2. Translating Policy into Code 
Advocates for technical expertise in policymaking also argue that tech 

expertise is necessary to translate policy into code. This argument is comprised 
of three interconnected points. 

First, it recognizes that federal and state agencies are already using automated 
systems to implement rules, match information across databases, and make 
predictions about people’s behavior.119 This is a form of policymaking and, for 
better and for worse,120 programmers are necessary for this work. Emily Berman 
suggests that given this fact, government can either work with technical experts 
or “have the expertise to design or effectively evaluate predictive algorithms” 
on its own.121 Other scholars have argued that “technical methods” could help 
resolve any translation difficulties, but to do so, government agencies would 
need to “work together with developers to identify the properties they want a 
piece of software to possess.”122 They also recommend using machine learning 
to improve implementation over time, which requires even more technical 
expertise.123 In all of these scenarios, the expertise necessary to build algorithms 
and automated systems becomes part of policymaking. 

Second, knowledge of how to build software is necessary for so-called 
“governance-by-design,” a technical process by which policy goals are “bake[d] 
in” to programming rather than enforced afterward.124 Scholars, advocates, and 
policymakers have called for various forms of governance by design (meaning 
code), including security-by-design,125 privacy-by-design,126 and fairness-by-

119 See Citron, Due Process, supra note 2, at 1260-61. 
120 See id. at 1261-62, 1268-69 (demonstrating risks of mistakes and policy changes 

through case study of Colorado’s automated public benefits system). 
121 Emily Berman, A Government of Laws and Not of Machines, 98 B.U. L. REV. 1277, 

1329 (2018). 
122 Kroll et al., supra note 39, at 701. 
123 Id. 
124 Mulligan & Bamberger, supra note 84, at 701. 
125 See, e.g., Andrew Guthrie Ferguson, The Internet of Things and the Fourth Amendment 

of Effects, 104 CALIF. L. REV. 805, 879 (2016) (“security by design”); DANIEL J. SOLOVE & 
WOODROW HARTZOG, BREACHED!: WHY DATA SECURITY LAW FAILS AND HOW TO IMPROVE 
IT 158-89 (2022) (explaining how to design security for human errors); see also FTC, 
INTERNET OF THINGS: PRIVACY & SECURITY IN A CONNECTED WORLD 28-30 (2015), https:// 
www.ftc.gov/system/files/documents/reports/federal-trade-commission-staff-report-novemb 
er-2013-workshop -entitled-internet-things-privacy/ 150127iotrpt.pdf [https:// perma.cc/ W2 
N9-QBJC] (listing security best practices companies should consider, including “security by 
design”). 

126 See, e.g., Woodrow Hartzog & Frederic Stutzman, Obscurity by Design, 88 WASH. L. 
REV. 385, 386 (2013) (“Privacy by design . . . promise[s] to alter the law’s largely reactive 
approach to privacy threats.”); WOODROW HARTZOG, PRIVACY’S BLUEPRINT: THE BATTLE TO 
CONTROL THE DESIGN OF NEW TECHNOLOGIES 7 (2018) (“[T]he design of popular technologies 
is critical to privacy . . . .”); Michael Birnhack, Eran Toch & Irit Hadar, Privacy Mindset, 
Technological Mindset, 55 JURIMETRICS 55, 59 (2014) (“The idea of privacy by 
design . . . emerged in the 1990s . . . .”); Ira S. Rubinstein, Regulating Privacy by Design, 26 

https://perma.cc
www.ftc.gov/system/files/documents/reports/federal-trade-commission-staff-report-novemb
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design,127 and other forms of accountability by design, particularly for AI.128 

Deirdre Mulligan and Kenneth Bamberger call the lack of “technical 
expertise”129 in government a “key governance-by-design dysfunction[].”130 It 
denies regulators the tools to ensure that code-based governance is functioning 
effectively.131 Therefore, Mulligan and Bamberger argue that technical expertise 
and competence are among the most important tools for regulators to have.132 

The third part of the design argument for technical expertise is more subtle. 
Many governance-by-design systems are built for public agencies by private 
companies.133 This adds a layer of opacity to public governance,134 enhances 
industry power, and undermines traditional notions of due process.135 Therefore, 
the argument goes, it behooves government not just to have in-house technical 
expertise, but to integrate that expertise every step of the way in the process of 
making policy and translating it into code. Scholars, civil society, and 
policymakers themselves have long recommended that the FTC and other 
agencies strengthen their in-house technological expertise.136 The lack of such 
expertise has proven to be a barrier facing state attorneys-general as they try to 

BERKELEY TECH. L.J. 1409, 1410 (2011); see also PRINCIPLES OF THE L. OF DATA PRIV.: 
ACCOUNTABILITY & ENF’T § 13(d) (A.L.I. 2019) (“Privacy and security by design . . . .”). 

127 See, e.g., Pauline T. Kim, Auditing Algorithms for Discrimination, 166 U. PA. L. REV. 
ONLINE 189, 196 (2017) (“[A]voiding discrimination requires not only attention to fairness in 
design, but also scrutiny of how these systems operate in practice.”); Latanya Sweeney, 
Discrimination in Online Ad Delivery: Google Ads, Black Names and White Names, Racial 
Discrimination, and Click Advertising, ACM QUEUE, Mar. 2013, at 1, 15-18 [hereinafter 
Sweeney, Online Ad Delivery] (noting computer scientists are “working on algorithms that 
assure racial fairness”). 

128 See David Lehr & Paul Ohm, Playing with the Data: What Legal Scholars Should 
Learn About Machine Learning, 51 U.C. DAVIS L. REV. 653, 716-17 (2017). 

129 Mulligan & Bamberger, supra note 84, at 701. 
130 Id. at 704-05. 
131 Id. 
132 See id. at 705. 
133 Citron, Due Process, supra note 2, at 1260-61. 
134 See id. at 1293 (noting code built exclusively by private vendors may qualify for FOIA 

exemption). 
135 See id. at 1252-53 (asserting removal of human decision-making risks dismantling 

critical procedural protections); see also Gillian Metzger, Privatization as Delegation, 103 
COLUM. L. REV. 1367, 1394-1400 (2003). 

136 See, e.g., Lindsey Barrett, Laura Moy, Paul Ohm & Ashkan Soltani, Illusory Conflicts: 
Post-Employment Clearance Procedures and the FTC’s Technological Expertise, 35 
BERKELEY TECH. L.J. 793, 825-26 (2020) (collecting examples from civil society, current and 
former regulators, and members of Congress); Terrell McSweeny, Psychographics, 
Predictive Analytics, Artificial Intelligence, & Bots: Is the FTC Keeping Pace?, 2 GEO. L. 
TECH. REV. 514, 530 (2018) (arguing FTC should “scale[] up its in-house technology” 
expertise); ENGSTROM ET AL., supra note 58, at 27, 34 (arguing for strengthened internal 
technical capacity at SEC and Bureau of Customs and Border Patrol). 



  

   

 

        
       

     
     

  
     

     
     

    
       

            
 

       
      

       
      

      
    

     
           

       
 

           
          

 
             

          
         

      
       

             
          

             
     

         
          

      
              

           
             

 
       

    
     

       
            

        

477 2026] CHALLENGING TECHNICAL EXPERTISE 

enforce privacy laws.137 And if, as scholars have argued, algorithmic decision-
making’s complexity and opacity mean that it is better suited to regulation at 
earlier stages of design than trying to pierce the black box after the fact,138 

design-focused policy will need design-competent experts. 

3. Setting Standards 
Standard-setting is a central element of modern governance. Unsurprisingly, 

then, proposals for setting standards for AI and algorithmic engineering are 
increasingly common.139 Standard-setting is a technical process generally, as 
evidenced by the role of the National Institute of Standards and Technology 
(“NIST”) in constructing them for software, cybersecurity, and privacy. 140 

Therefore, the argument goes, tech expertise is necessary to make AI standards 
meaningful. 

Standard-setting can be a highly technical process; the need for technical 
expertise is one reason why NIST was established in the first place.141 Chinmayi 
Sharma argues that relying on technology experts to set standards for AI 
engineering is a good thing: Standards, like AI, evolve, and those with technical 
expertise are best situated to not only keep abreast of changes, but also “discern 
good research from bad.”142 Sharma also sees accountability benefits to relying 
on technology experts for standard setting. When those who understand how AI 
works set the standard for AI development, society has “a better chance of 
catching when an AI engineer is doing shoddy work.”143 AI and automated 

137 See Danielle Keats Citron, The Privacy Policymaking of State Attorneys General, 92 
NOTRE DAME L. REV. 747, 755-57 (2016) (noting hiring of in-house technologists to enhance 
technological expertise). 

138 Kroll et al., supra note 39, at 695 (“The legal difficulties with correcting discriminatory 
algorithms ex post make measures to design algorithms for nondiscrimination even more 
important.”); Lehr & Ohm, supra note 128, at 715 (arguing for policymaker examination of 
machine learning technologies during developmental stages). 

139 E.g., Safe, Secure, and Trustworthy Development and Use of Artificial Intelligence, 
Exec. Order No. 14110 § 4, 88 Fed. Reg. 75191, 75196 (Oct. 30, 2023) (directing National 
Institute of Standards and Technology (“NIST”) to “[e]stablish guidelines and best practices, 
with the aim of promoting consensus industry standards, for developing and deploying safe, 
secure, and trustworthy AI systems”). 

140 See Cybersecurity and Privacy, NAT’L INST. OF STANDARDS & TECH., https://www.nist. 
gov/ cybersecurity [https:// perma.cc/ V6FM-TYKX] (last visited Mar. 27, 2026) (linking to 
NIST’s “cybersecurity framework,” “privacy framework,” and “risk management 
framework”). Although, as others have noted, these are not really standards. They are broad 
“self-governance” frameworks that do not bring the kind of uniformity normally associated 
with standards. See Bryan H. Choi, NIST’s Software Un-Standards, 9 GEO. L. TECH. REV. 65, 
68-70 (2025). 

141 See NIST Timeline, NAT’L INST. OF STANDARDS & TECH., http://www.nist.gov/ timeline 
[https://perma.cc/4FSM-TUN9] (last visited Mar. 27, 2026). 

142 Sharma, supra note 11, at 1157. 
143 Id. at 1158. In-house technology experts can do this even without standard-setting. 

They can check private vendors’ work. See Danielle Keats Citron, Open Code Governance, 
2008 U. CHI. LEGAL F. 355, 379-380 [hereinafter Citron, Open Code Governance]. 

https://perma.cc/4FSM-TUN9
http://www.nist.gov
https://perma.cc
https://www.nist
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systems are riddled with mistakes and biases that have caused significant 
harm.144 Sharma suggests that active standard-setting by AI engineers has the 
capacity to prevent those errors from happening in the first place.145 Otherwise, 
the argument goes, the alternative to tech expertise would be incomplete ex post 
review; nonexperts can only identify a problem—not the cause of the problem— 
after harm occurs.146 

4. Evaluating and Enforcing Compliance 
A related argument for technical expertise is that only an expert can evaluate 

a technology for legal compliance. This argument starts from the premise that 
AI and algorithmic technologies transform regulatory evaluation of corporate 
practices and enforcement of applicable laws into exercises of technical 
sleuthing.147 For example, whereas traditional regulatory evaluation of hiring 
practices for discrimination might involve looking at an evidentiary record and 
determining whether humans were biased in a hiring decision, evaluating hiring 
algorithms requires piercing the black box of code.148 Regulators, the argument 
goes, must be able to “know how a computer system makes decisions.”149 

Without that expertise, they could not “determine the need for and extent of an 
audit of an algorithm,” conduct that audit, “evaluate the technology,” interpret 
the data given to them, or “determine that the algorithms are safe” or fair.150 

Along these lines, scholars have proposed that automated decision-making 
systems “generate audit trails that record the facts and rules supporting their 
decisions” 151 or undergo regular audits for regulators. 152 Interpreting those 
audits may require technical expertise. Citron and Pasquale have called for 
placing algorithmic scoring systems like those that determine credit scores under 

144 Calo & Citron, supra note 10, at 818-19 (citing various examples of how administrative 
use of automation has resulted in harmful bias, inefficiency, and unpredictability). 

145 See Sharma, supra note 11, at 1157. 
146 See Kroll et al., supra note 39, at 661. 
147 See, e.g., Calo & Citron, supra note 10, at 819-23 (describing efforts of Arkansas legal 

aid attorney Kevin De Liban to uncover details about state’s Medicaid algorithm). 
148 See, e.g., CATHY O’NEIL, WEAPONS OF MATH DESTRUCTION: HOW BIG DATA INCREASES 

INEQUALITY AND THREATENS DEMOCRACY 105-15 (2016) (describing automated job 
candidate screening technologies that produced discriminatory results); Ifeoma Ajunwa, The 
Paradox of Automation as Anti-Bias Intervention, 41 CARDOZO L. REV. 1671, 1673-74, 1702-
04 (2020) (describing discrimination in AI hiring decisions and more general uses of 
algorithms in hiring process). 

149 Kroll et al., supra note 39, at 656; see also Edwards & Veale, supra note 116, at 75 
(describing enforcement difficulties faced by European Union’s General Data Protection 
Regulation-designated data authorities, in part due to lack of technical expertise necessary to 
“understand and police algorithmic harms”). 

150 Cassandra Jones Havard, Digital Footprints: Technology, Race, and Justice, 45 
CARDOZO L. REV. 1177, 1209 (2024). 

151 Citron, Due Process, supra note 2, at 1305. 
152 See Michal Lavi, Crises, Creep, and the Surveillance State, 53 SETON HALL L. REV. 

491, 552-53 (2022). 
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expert review.153 The kind of review they have in mind is technical, including 
viewing and interpreting data sets, source code, programmers’ notes, variables, 
inferences, and testing for bias.154 Similarly, Kathy Strandburg recommends that 
government agencies explain the many normative upstream decisions that go 
into building machine learning models, including training data, technical 
parameters, and validation protocols.155 Pasquale also recommends real-time 
evaluation of how algorithmic systems work. 156 Doing so, Strandburg and 
Pasquale acknowledge, requires more in-house technical expertise.157 

This strong-form argument, like the ones above, suggests that aspects of 
technology regulation or policy—transparency, translation, standard-setting, or 
evaluation—are impossible without the involvement of people who can read, 
write, and understand code. As the next two sections suggest, proponents also 
argue that technical expertise can make policymaking easier, better, or more 
effective. 

5. The Project of Oversight 
One of legislators’ primary roles is conducting oversight and investigation, 

both of government and private industry.158 Congress has called tech industry 
executives to testify at hearings about privacy, online addiction, deepfakes, AI, 
and other information economy problems.159 Effective questioning on many 
matters may not require technical expertise, but some scholars and 
commentators have argued implicitly that legislators could elicit more helpful 
information if they had technology experts on staff.160 

For instance, when Meta’s Mark Zuckerberg testified before the House 
Judiciary Committee in 2020, his questioners seemed in over their heads. 
Republican Jim Sensenbrenner confused Twitter with Facebook.161 Two years 
earlier, U.S. Senators were unaware that Facebook made money by selling 

153 Citron & Pasquale, supra note 44, at 25. 
154 Id. 
155 Katherine J. Strandburg, Rulemaking and Inscrutable Automated Decision Tools, 119 

COLUM. L. REV. 1851, 1872-73 (2019). 
156 Pasquale, Beyond Innovation, supra note 43, at 161-63. 
157 Id. at 161; Strandburg, supra note 155, at 1875. 
158 See Eastland v. U.S. Servicemen’s Fund, 421 U.S. 491, 504 (1975); Barenblatt v. 

United States, 360 U.S. 109, 111 (1959). 
159 See supra note 9 and accompanying text. 
160 Mulligan & Bamberger, supra note 84, at 740 (noting “[e]xcept in agencies or courts 

with a technical focus . . . the staff often lacks design and engineering expertise entirely,” 
limiting regulatory competence). 

161 Online Platforms and Market Power, Part 6: Examining the Dominance of Amazon, 
Apple, Facebook, and Google: Hearing Before the Subcomm. on Antitrust, Com. & Admin. 
L. of the H. Comm. on the Judiciary, 116th Cong. 75 (2020) (statement of Rep. F. James 
Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Com. & Admin. L. of the H. 
Comm. on the Judiciary), https://www.govinfo.gov/content/pkg/CHRG-116hhrg41317/html/ 
CHRG-116hhrg41317.htm [https://perma.cc/Z6GK-UCZH]. 

https://perma.cc/Z6GK-UCZH
https://www.govinfo.gov/content/pkg/CHRG-116hhrg41317/html
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advertisements. 162 When academics and industry insiders testified before 
Congress about quantum computing, former Illinois Representative Adam 
Kinzinger admitted that he could only “understand about 50 percent of the things 
you say.”163 As a result, legislators, for the most part, failed to elicit information 
that could be useful for oversight. According to the New America Foundation, 
this problem boils down to a lack of technical expertise.164 

The OTA was supposed to help Congress in this area. In a 1966 interview, 
Representative Charles Mosher, the ranking minority member on the Science, 
Research and Development Subcommittee, stated that fellow committee 
member Representative Weston Vivian, who held a Ph.D. in engineering, was 
“the exception to the rule” in his ability to “probe the expert witnesses” 
specifically because of his educational background and technical expertise.165 

Arguing for the OTA’s establishment in 1972, Mosher lamented that Congress 
was “flying blind” because of its members’ lack of technology and science 
expertise.166 It was difficult to “obtain better information and advice . . . so as to 
be more sure of what we are actually doing when we make decisions which 
involve the use of new technology.”167 Mosher became an ardent supporter of 
the OTA in part because the in-house agency’s expert researchers could help 
prepare members of Congress for hearings, allowing them to ask informed and 
relevant questions.168 

6. Performing Technology Assessment 
As its name suggests, the OTA served another purpose—namely, to bring 

technology experts together to “forecast, at least on a probabilistic basis, the full 
spectrum of possible consequences of technological advance” in a manner 
nonexperts could understand.169 In its twenty-three years, the OTA produced 
more than 750 detailed technology assessment (“TA”) reports assessing various 

162 See Stewart, supra note 9. 
163 Grace Gedye, How Congress Got Dumb on Tech—And How It Can Get Smart, WASH. 

MONTHLY (Apr. 7, 2019), https://washingtonmonthly.com/2019/04/07/how-cong ress-got-
dumb-on-tech-and-how-it-can-get-smart [https://perma.cc/N9WC-4UDP]. 

164 Spandana Singh, Why Policymakers Need Technologists, NEW AM.: MILLENNIALS 
INITIATIVE (May 22, 2018), https://www.newamerica.org/millennials/dm/why-policy-ma 
kers-need-technologists [https://perma.cc/7UYE-NF2Q]. 

165 Gregory C. Kunkle, New Challenge or the Past Revisited?: The Office of Technology 
Assessment in Historical Context, 17 TECH. IN SOC’Y 175, 178 (1995) (quoting The View from 
Congress, 57 INT’L SCI. & TECH., Sep. 1966, at 70). 

166 Id. at 183 (quoting 118 CONG. REC. 3202 (1972) (statement of Rep. Charles Mosher)). 
167 Id. (quoting 118 CONG. REC. 3202 (1972) (statement of Rep. Mosher)). 
168 118 CONG. REC. 3202-03 (1972) (statement of Rep. Mosher) (“We need to be much 

more sure of ourselves . . . to properly challenge the agency people, to probe deeply their 
advice, to more effectively force them to justify their testimony—to ask the sharper questions, 
demand more precise answers, to pose better alternatives.”). 

169 Harvey Brooks, Technology Assessment in Retrospect, 17 NEWSL. ON SCI., TECH., & 
HUM. VALUES 17, 20 (1976). 

https://perma.cc/7UYE-NF2Q
https://www.newamerica.org/millennials/dm/why-policy-ma
https://perma.cc/N9WC-4UDP
https://washingtonmonthly.com/2019/04/07/how-cong
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matters, from environmental issues to military weapons.170 Their goal was to 
support policymaking by describing technical issues, going under the hood of 
technologies, assessing feasibility,171 and to give policymakers different tools 
and options to address an issue. 172 By doing so, OTA helped Congress 
“reformulate[] policy questions” and “identif[ied] possible unintended and long-
term consequences” that would not have been considered absent OTA’s input.173 

When scholars and commentators talk about making “better” or “wiser” policy 
decisions, they may mean decisions with more and better information produced 
by experts at agencies like OTA.174 

Technical experts were not the only staff members at the OTA,175 but TA 
reports had become the province of engineers and economists.176 Some scholars 
argue that technical expertise may be well suited to TA because of overlapping 
experience with threat modeling. Threat modeling is a computer security term. 
It refers to the process that assesses a system’s risks and identifies how that 
system might be attacked; its goal is to build a system that withstands those 
risks.177 TA does more than that, but like threat modeling, it is a process that 
assesses risks.178 Several law and technology scholars, including Felix Wu and 

170 Jathan Sadowski, Office of Technology Assessment: History, Implementation, and 
Participatory Critique, 42 TECH. SOC’Y 9, 17 (2015). 

171 Daryl E. Chubin, Filling the Policy Vacuum Created by OTA’s Demise, ISSUES SCI. & 
TECH. (Winter 2001), https://issues.org/stalk-5 [https://perma.cc/3FRQ-UVAK]. 

172 BRIAN CHRISTIAN, THE ALIGNMENT PROBLEM: MACHINE LEARNING AND HUMAN 
VALUES 73-74 (2020) (quoting computer scientist Jon Kleinberg saying role of computer 
scientist is to “furnish stakeholders with the tools to articulate the issue,” rather than “tell you 
which [option] is right and which one is wrong”). 

173 Chubin, supra note 171. 
174 See Tribe, Technology Assessment, supra note 90, at 624 (describing Technology 

Assessment Act of 1972’s mission as “generat[ing] facts on the basis of which decision-
makers can then make sounder choices”); see also Citron, Open Code Governance, supra note 
143, at 380 (“[T]he technical community would provide agencies with crucial data to make 
optimal decisions.”). 

175 See Sadowski, supra note 170, at 17 (“[OTA] employed between 140 and 200 people 
with astoundingly eclectic backgrounds.”); Roger Herdman & James Jensen, The OTA Story: 
The Agency Perspective, 54 TECH. FORECASTING & SOC. CHANGE 131, 137-38 (1997) 
(highlighting OTA’s staff placement on interdisciplinary teams, which helped balance 
different professional biases and encourage wider impact assessments). 

176 Brooks, supra note 169, at 18. 
177 Ryan Calo, Modeling Through, 71 DUKE L.J. 1391, 1395 (2022) [hereinafter Calo, 

Modeling Through] (explaining modern tools and techniques, including AI, can help better 
anticipate impacts of policymakers’ decisions); Felix T. Wu, Defining Privacy and Utility in 
Data Sets, 84 U. COLO. L. REV. 1117, 1149 (2013) (describing how threat models can both 
identify and withstand set of threats to system). 

178 See Paul Ohm, Sensitive Information, 88 S. CAL. L. REV. 1125, 1131 (2015) [hereinafter 
Ohm, Sensitive Information] (recommending “privacy threat models” as “better, more formal, 
and more rigorous framework[] for assessing the risk of privacy harm” (emphasis added)); 
see also id. (noting his proposal would involve “learning from computer scientists who study 
security and risk” (emphasis added)). 

https://perma.cc/3FRQ-UVAK
https://issues.org/stalk-5
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Paul Ohm, argue that threat modeling can help develop a more nuanced 
understanding of privacy risks and sensitive information. Both areas import tools 
from computer science to do so. 179 

Technical experts also have experience with what is known as “systems 
analysis,” a holistic assessment of technical systems’ goals, functions, internal 
structures, efficiencies, and inconsistencies.180 Systems analysis comes from 
engineering and computer science and is a way of managing and understanding 
complexity.181 The key to systems analysis is its focus on the “totality of the 
experience, entity, or phenomenon under consideration.” 182 Most famously, 
systems analysis helped put humans on the moon, has long been a cornerstone 
of military planning, and has “shaped the American administrative state.”183 

The benefits of systems analysis in policymaking seem clear. When 
introducing the Scientific Manpower Utilization Bill, which called for using 
systems analysis to solve social problems, Senator Gaylord Nelson asked: “Why 
can not the scientists who can cleanse instruments to spend germ-free years in 
space devise a method to end the present pollution of air and water here on 
earth?”184 New laws and regulations, particularly those involving cutting-edge 
technologies, often come with unintended side effects.185 Systems analysis in 
policy aims to identify how one policy affects others, how one technology 
affects society, and how those effects might need responses from law. 

Ultimately, a systems approach is supposed to take interconnected effects into 
account when refining policy interventions.186 That is a win-win: It can lead to 
more nuanced policy with fewer unintended side effects. Eugene Daddario, the 
congressman who was the driving force behind the OTA, argued that the agency 
would help Congress do just that: It would evaluate “the impact of existing, new 
and developing technologies . . . to assess both the desirable and undesirable 

179 Wu, supra note 177, at 1147-48; Ohm, Sensitive Information, supra note 178, at 1172; 
see also Julie Cohen, How (Not) to Write a Privacy Law, KNIGHT FIRST AMEND. INST. COLUM. 
U., Mar. 23, 2021, at 14 [hereinafter Cohen, How (Not) to Write], https://s3.amazonaws.com/k 
fai-documents/documents/306f33954a/3.23.2021-Cohen.pdf [https://perma.cc/27BR-NN6B] 
(describing how threat modeling can be privacy regulating tool for policymakers to develop 
in consultation with experts). 

180 Lynn LoPucki, The Systems Approach to Law, 82 CORN. L. REV. 479, 481 (1997). 
181 Id. at 481; see also IDA HOOS, SYSTEMS ANALYSIS IN PUBLIC POLICY: A CRITIQUE 26 

(1972) (noting “basic tools and procedures” of systems analysis “stem directly from” 
engineering). 

182 HOOS, supra note 181, at 27 (emphasis omitted); see also Bernard E. Harcourt, The 
Systems Fallacy: A Genealogy and Critique of Public Policy and Cost-Benefit Analysis, 47 J. 
LEGAL STUD. 419, 419-20 (2018). 

183 Harcourt, supra note 182, at 420. 
184 HOOS, supra note 181, at 87. 
185 See, e.g., Kendra Albert, Five Reflections from Five Years of FOSTA/SESTA, 40 

CARDOZO ARTS & ENT. L.J. 413, 428 (2022) (describing effects of anti-trafficking bills on sex 
workers). 

186 See LoPucki, supra note 180, at 497-505. 

https://perma.cc/27BR-NN6B
https://s3.amazonaws.com/k
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consequences.”187 Since OTA’s demise, Congress has arguably lost the capacity 
to see system-wide.188 Technical expertise in policymaking is key to recovering 
what was lost. 

Technical expertise, the argument goes, would enhance Congress’s ability to 
govern a technological society. As the next Section demonstrates, technical 
expertise also brings certain values to policymaking that many proponents argue 
map onto important legal values. 

D. Values-Based Arguments 
A mostly implicit argument in the legal literature calling for more technical 

expertise in policymaking is that technical expertise brings a series of values that 
have great affinities with and can help advance certain normative goals of legal 
expertise. These include commitments to efficiency, procedural fairness, and 
information. 

Efficiency and accuracy are “[c]ardinal [v]irtue[s]” among those with 
technical expertise.189 Engineers designing AI systems prioritize getting to the 
correct output in the most elegant, least messy, and most efficient way; extra 
code is an anathema.190 The same could be said of government policy, at least 
under the market-infused principles of neoliberalism.191 The austerity budgets 
of the last several decades demand that government do more with less; the 
“managerial turn” in government is supposed to make government function 
more like a private business according to market values. 192 Law turns to 
automated decision-making systems for this very reason: to save money and to 
avoid the supposed biases and mistakes of humans.193 Technical expertise and 
its associated logics of efficiency and accuracy are eager sidekicks in that effort. 

187 Kunkle, supra note 165, at 180 (quoting 116 CONG. REC. 12110 (Apr. 16, 1970) 
(statement of Rep. Eugene Daddario)); see also Sadowski, supra note 170, at 9 (describing 
how major goal of OTA was to help policymakers better understand emerging technologies 
before they could have harmful environmental or social effects). 

188 See Rachel Barkow, The Wholesale Problem with Congress: The Dangerous Decline 
of Expertise in the Legislative Process, 90 FORDHAM L. REV. 1029, 1033 (2021). 

189 Paul Ohm & Jonathan Frankle, Desirable Inefficiency, 70 FLA. L. REV. 777, 786 (2016); 
Kroll et al., supra note 39, at 636. 

190 Yukihiro Matsumoto, Treating Code as an Essay (Nevin Thompson trans.), in 
BEAUTIFUL CODE 477, 478-80 (Andrew Oram & Greg Wilson eds., 2007) (describing 
elegance in programming as efficient or “clean,” easy for programmer use, and absent 
unnecessary complications in coding). 

191 See David Singh Grewal & Jedediah Purdy, Introduction: Law and Neoliberalism, 77 
L. & CONTEMP. PROBS. 1, 13-15 (2014). 

192 Julie E. Cohen & Ari Ezra Waldman, Introduction: Framing Regulatory 
Managerialism as an Object of Study and Strategic Displacement, 86 LAW & CONTEMP. 
PROBS. i, iv-xi (2023). 

193 Calo & Citron, supra note 10, at 800 (finding automation has helped many government 
agencies with insufficient resources reduce costs); Citron, Due Process, supra note 2, at 1259 
(explaining as result of inadequate budgets and emergence of internet, government agencies 
started using automation to reduce costs by retaining fewer staff and spending less time on 



  

      

 

          
      

     
      

      
       

        
      

             
    
        

      
           

      
 

  
      

       
     

      
 

           
              

     
      

   
 

             
               

             
           

 
         

 
      

             
          

           
             

         
       

     
   

        
       

          
      

484 BOSTON UNIVERSITY LAW REVIEW [Vol. 106:451 

In addition to sharing a reverence for efficiency, both technology and legal 
expertise have great affinities for procedural fairness. Technologists are trained 
on “procedural regularity,” or the idea that an automated system should make 
decisions “under an announced set of rules consistently applied in each case.”194 

Indeed, some scholars call this the “first goal” of any automated system.195 

Similarly, lawyers are trained on procedural due process, or that government 
should follow certain procedures—usually, notice, hearing, evidence, and fair 
justification—before depriving someone of life, liberty, or property.196 Danielle 
Citron and Frank Pasquale were the first to argue that procedural regularity and 
due process go hand-in-hand. 197 Subsequent scholarship suggested that 
programmers can make sure that “the same decision policy was used for each of 
many decisions” and that everyone subject to an automated system was treated 
fairly.198 Recreating an identical system of procedural due process is difficult, 
but technical expertise brings into lawmaking a commitment to and a new toolkit 
for process. 

Finally, both technology and legal expertise are committed to using data to 
make policy. Technologists are data-driven by training;199 systems analysis too 
is “a frenetic hunt for information,” i.e. data, for evaluation.200 For technologists 
designing machine learning systems, more data is better; more data means better 
trained algorithms and better predictions. 201 Law has similar normative 

paperwork); see also Robert Brauneis & Ellen P. Goodman, Algorithmic Transparency for 
the Smart City, 20 YALE J.L. & TECH. 103, 116 (2018) (discussing how tight budgets lead to 
cities using private technology for automation). 

194 Kroll et al., supra note 39, at 637. 
195 Id. at 656. 
196 E.g., Panetti v. Quarterman, 551 U.S. 930, 949 (2007). 
197 See Citron & Pasquale, supra note 44, at 18 (“Procedural regularity is essential given 

the importance of predictive algorithms to people’s life opportunities . . . .”); see also Danielle 
Keats Citron, Opinion, Big Data Should Be Regulated by “Technological Due Process,” N.Y. 
TIMES: ROOM FOR DEBATE (July 29, 2016, at 16:45 ET), https://www.nytimes.com/roomfor 
debate/2014/08/06/is-big-data-spreading-inequality/big-data-should-be-regulated-by-technol 
ogical-due-process (“[P]rocedural regularity is essential to prevent ‘arbitrariness by 
algorithm.’”). 

198 Kroll et al., supra note 39, at 662, 667, 669. 
199 See R. Stuart Geiger et al., Garbage In, Garbage Out? Do Machine Learning 

Application Papers in Social Computing Report Where Human-Labeled Training Data 
Comes From?, PROCS. 2020 CONF. ON FAIRNESS, ACCOUNTABILITY & TRANSPARENCY 325, 
325 (“‘Garbage In, Garbage Out’ is a longstanding aphorism in computing about how flawed 
input data or instructions will produce flawed outputs.” (citation omitted)); Jessica Wen, 5 
Valuable Engineering Skillsets for Policy, HIGH IMPACT ENG’RS, https://web.archive.org/ 
web/20250214105224/https://www.highimpactengineers.org/blog/5-valuable-engineering-
skillsets-for-policy (last visited Mar. 27, 2026) (noting engineers “grounded in data”). 

200 HOOS, supra note 181, at 12. 
201 BILL SCHMARZO, THE ECONOMICS OF DATA, ANALYTICS, AND DIGITAL 

TRANSFORMATION 112 (2020) (explaining, from business perspective, importance of 
providing “massive datasets” to machine learning algorithms for them to “learn” from); 
DOUGLAS B. LANEY, INFONOMICS: HOW TO MONETIZE, MANAGE, AND MEASURE INFORMATION 

https://web/20250214105224/https://www.highimpactengineers.org/blog/5-valuable-engineering
https://web.archive.org
https://www.nytimes.com/roomfor
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commitments to data. Social science data is supposed to ensure legal decisions 
are not “out of touch . . . with reality.”202 From one perspective, more data for 
government means more control; 203 from another, data means “a utopian 
governance dream—a ‘smart’, specific, side-effects-free, information-driven 
utopia.”204 Either way, modern governance is data-driven.205 

The affinities with technical expertise run deeper. Consider how law and 
technical expertise might approach questions of discrimination and equality. 
Scholars have long argued that the law’s blindness to identity-based forms of 
discrimination is naïve at best and complicit at worst. 206 Rather, a robust 
commitment to equality requires taking oppressed status into account.207 In 
some cases, that means collecting data about race, gender, sexual orientation, 
and disability; without that data, the argument goes, identifying and punishing 

AS AN ASSET FOR COMPETITIVE ADVANTAGE 11-26, 85-89 (Heather Pemberton Levy ed., 
2018) (explaining potential benefits to businesses from data monetization, including through 
use of machine learning); Ludwig Siegele, A Deluge of Data Is Giving Rise to a New 
Economy, ECONOMIST (Feb. 20, 2020), https://www.economist.com/special-report/2020/02/ 
20/a-deluge-of-data-is-giving-rise-to-a-new-economy (describing how some businesses store 
massive amounts of digital information in data centers to incorporate artificial intelligence 
into their products). 

202 MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW 1870-1960: THE 
CRISIS OF LEGAL ORTHODOXY 209 (1992) (citing PHILLIPA STRUM, LOUIS D. BRANDEIS: 
JUSTICE FOR THE PEOPLE 121 (Harvard Univ. Press 1984)) (referring to “Brandeis Brief”). 

203 See JAMES C. SCOTT, SEEING LIKE A STATE: HOW CERTAIN SCHEMES TO IMPROVE THE 
HUMAN CONDITION HAVE FAILED 2-3 (1998) (describing how premodern states across world 
gained more control over their people after developing more standard, organized methods to 
record data). 

204 Mariana Valverde & Michael Mopas, Insecurity and the Dream of Targeted 
Governance, in GLOBAL GOVERNMENTALITY 233, 239 (Wendy Larner & William Walters 
eds., 2004). 

205 See BETH SIMONE NOVECK, WIKI GOVERNMENT: HOW TECHNOLOGY CAN MAKE 
GOVERNMENT BETTER, DEMOCRACY STRONGER, AND CITIZENS MORE POWERFUL, at xvi, 107-
10 (2009) (“[I]t is possible now to achieve greater competence by making good information 
available for better governance . . . .”). See generally DANIEL C. ESTY & REECE RUSHING, CTR. 
FOR AM. PROGRESS, GOVERNING BY THE NUMBERS: THE PROMISE OF DATA-DRIVEN 
POLICYMAKING IN THE INFORMATION AGE (2007), https://cdn.americanprogress.org/wp-conte 
nt/ uploads/ issues/ 2007/ 04/ pdf/ data_driven_policy_report.pdf [https://perma.cc/75YN-9B 
KR] (advocating for data-driven decision-making). 

206 See, e.g., Neil Gotanda, A Critique of “Our Constitution is Color-Blind,” 44 STAN. L. 
REV. 1, 16 (1991). 

207 See Justin Driver, The Strange Career of Antisubordination, 91 U. CHI. L. REV. 651, 
654 (2024) (reasoning equality requires attending to and remedying subordinate status of 
historically oppressed groups); Mario L. Barnes & Erwin Chemerinsky, The Once and Future 
Equal Protection Doctrine?, 43 CONN. L. REV. 1059, 1088 (2011) (arguing, in line with 
antisubordination theory, that equality demands attention to historical and structural 
oppression of particular social groups); Jack Balkin & Reva Siegel, The American Civil Rights 
Tradition: Anticlassification or Antisubordination?, 58 U. MIA. L. REV. 9, 31-32 (2003) 
(insisting antisubordination, not just anticlassification, was part of American civil rights 
tradition). 

https://perma.cc/75YN-9B
https://cdn.americanprogress.org/wp-conte
https://www.economist.com/special-report/2020/02
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discrimination would be difficult.208 Technical expertise in AI and automated 
systems comes to policymaking with a similar commitment to “fairness through 
awareness.”209 This concept recognizes that it is insufficient to simply prohibit 
the use of race or gender data in algorithmic systems because proxy variables 
that correlate with those characteristics likely exist in the underlying data.210 It 
is better to collect sensitive data, know more about a population, and be able to 
see when different categories of people are treated differently.211 Therefore, both 
law and technical expertise share an affinity for what Julie Cohen calls the 
“surveillance-innovation complex,” which sees data collection as an 
unambiguous good.212 

Notably, these commitments—to efficiency, procedure, and data 
maximalism—are not universally shared. Technical expertise’s affinities to 
these particular legal values suggest that integrating technical expertise may 
skew rather than simply advance law. Indeed, upon closer scrutiny, there are 
many reasons to be more precise when giving technical expertise power over 
technology policy. As the next Part demonstrates, only a few of the above 
rationales withstand critical interrogation. 

III. SCRUTINIZING THE RATIONALES FOR TECH EXPERTISE 

This Part demonstrates that many of the arguments for integrating technical 
expertise into technology policymaking do not stand up to scrutiny. Bias, 
judgment calls, and politics are embedded in many of them. Many arguments do 
not merit the weight they are given in that they counsel in favor of listening to 
many different types of expertise rather than prioritizing technical ways of 
knowing. And some of the arguments highlight how, as a practical matter, 
technical expertise in policymaking may harm rather than serve the public 
interest. 

ANITA ALLEN, UNPOPULAR PRIVACY: WHAT MUST WE HIDE? 127 (2011) (arguing 
against proposals to ban collection of data about racial identity on grounds that data are 
essential to combat subordination). 

209 Kroll et al., supra note 39, at 687; see also Cynthia Dwork et al., Fairness Through 
Awareness, ITCS ‘12: PROCS. 3RD INNOVATIONS THEORETICAL COMP. SCI. CONF. 214, 214-16 
(2012). 

210 See Sonia K. Katyal, Private Accountability in the Age of Artificial Intelligence, 66 
UCLA L. REV. 54, 67, 73 (2019) (“While most researchers focus on the dangers of false 
positives and false negatives in data, far more pernicious types of discrimination can result 
from how classes of data are defined, and the sorts of examples and rules that algorithms learn 
from such data.” (footnote omitted)); Barocas & Selbst, supra note 66, at 677 (discussing how 
data mining can inherently result in disproportionately adverse outcomes). 

211 Kroll et al., supra note 39, at 687 (explaining “fairness through awareness” frameworks 
model sensitive attributes to detect and mitigate disparate impacts); Mulligan & Bamberger, 
supra note 84, at 728 (same). 

212 JULIE COHEN, BETWEEN TRUTH AND POWER 93 (2019). 
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A. Politics in Technical Expertise 
Many of the arguments for prioritizing technical expertise presume that 

technical expertise is or can be objective (based on facts) or neutral (unbiased). 
In the traditional view, experts are also presumed to be impartial and 
apolitical.213 The expertise model of the administrative state was founded on this 
tradition.214 Arguments that technical expertise can provide information about 
complex technologies, help policymakers turn law into code, set standards, 
conduct oversight, and assess technologies’ effects often presume that experts 
will do so in neutral or objective ways. 

Many scholars have adopted this neutral or objective expert theory in their 
proposals for algorithmic accountability. For instance, some have called for code 
to be reviewed by “trusted neutral experts.”215 Others suggest that technology 
experts’ assessment of the implications of technology “in an objective manner 
appears essential” for Congress to do its job.216 While rightly recognizing the 
political nature of expertise, Mulligan and Bamberger diagnosed Congress as 
lacking “trusted, non-ideological, and credible external technical experts” and 
“nonpartisan, technical experts” internally as well.217 

Commentators, advocates, and civil society also adopt the neutrality/objective 
model of technical expertise. NAPA cabined its recommendations for additional 
technical expertise in Congress with the proviso that the expertise must be 
unbiased, independent, non-partisan, and objectively grounded.218 And Maya 
Kornberg proposed that Congress establish expert-only, non-partisan, and 
apolitical technology committees in each chamber to conduct hearings and 
provide information to other committees.219 

Technology assessment was premised on the promise of unbiased technical 
expertise. Of his 1963 proposal for a Congressional Office of Science and 
Technology, Senator Edward Bartlett argued that Congress had “no source of 
independent scientific wisdom and advice.” 220 The OTA would “provid[e] 
objective information for congressional committees.” 221 Assessment reports 
were recognized on both sides of the aisle as objective information and 

213 Aziza Ahmed, Abortion Experts, 2022 U. CHI. LEGAL F. 1, 13 [hereinafter Ahmed, 
Abortion Experts] (citing Reiner Grundmann, The Problem of Expertise in Knowledge 
Societies, 55 MINERVA 25 (2017)). 

214 See Mark Seidenfeld, The Irrelevance of Politics for Arbitrary and Capricious Review, 
90 WASH. U. L. REV. 141, 151-52 (2012). 

215 Citron & Pasquale, supra note 44, at 28. 
216 Regan, supra note 53, at 740. 
217 Mulligan & Bamberger, supra note 84, at 702, 704. 
218 FRETWELL ET AL., supra note 50, at 15-20. 
219 Kornberg, Woefully Unprepared, supra note 51. 
220 Kunkle, supra note 165, at 177 (quoting 109 CONG. REC. 14809-10 (1963) (statement 

of Sen. Edward Bartlett)). 
221 Id. at 187. 
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analysis. 222 The OTA was a “trusted fact-checker” 223 that would provide 
policymakers with “objective, reliable technical information about a technology 
or issue.”224 For these reasons, Laurence Tribe described the OTA as reflecting 
“the traditional notion of policy assessment as a purely informational activity” 
and not caught up in making or suggesting policy outcomes. 225 That 
presumption carried into recent proposals to bring “trustworthy, non-partisan 
analysis” back to Congress.226 

Despite the hope for objectivity and neutrality, experts themselves have 
politics, and expertise in the policy context has undeniable political elements. 
For one, to call someone an “expert” in the political process is to distinguish 
between those who have won “jurisdictional struggles” to have their voices 
heard and those whose voices are heard less.227 As K. Sabeel Rahman has 
argued, expertise’s claim to neutrality is a “siren call” because it hides politics 
behind the façade of information, data, and epistemological claims to specialized 
knowledge.228 

Politics runs through many justifications for tech expertise. Measuring, data 
gathering, and quantification are political processes because numbers rarely, if 
ever, speak for themselves.229 Interpreting complex concepts from the language 
of one discipline to more accessible language in another discipline involves 
judgment calls about what to emphasize and what to downplay.230 As Bernard 
Harcourt argues, “systems-analytic methods are portrayed as scientific, 
objective, and neutral tools, when in fact they necessarily entail normative 
choices about political values at every key step.”231 Translating agreements in 
principle into policy, and in turn code, are not neutral or objective processes; 
policies always have ambiguities subject to contested interpretations. 232 

222 See M. Granger Morgan, The U.S. Congress Needs Advice About Science and 
Technology, 38 ENV’T SCI. & TECH. 307A, 308A-09A (2004). 

223 Adam Keiper, Science and Congress, NEW ATLANTIS, Fall 2004-Winter 2005, at 19, 
40. 

224 MIESEN & MANLEY, supra note 46, at 2 (defining “technology assessment”). 
225 Tribe, Technology Assessment, supra note 90, at 624. 
226 Letter from Foster et al. to Paul Ryan, supra note 89, at 1. 
227 EYAL, supra note 16, at 22. 
228 K. Sabeel Rahman, From Economic Inequality to Economic Freedom: Constitutional 

Political Economy in the New Gilded Age, 35 YALE L. & POL’Y REV. 321, 336 (2016). 
229 See Aziza Ahmed, Trafficked? AIDS, Criminal Law and the Politics of Measurement, 

70 U. MIA. L. REV. 96, 151 (2015). See generally JAMES VINCENT, BEYOND MEASURE: THE 
HIDDEN HISTORY OF MEASUREMENT FROM CUBITS TO QUANTUM CONSTANTS (2023) 
(demonstrating political influences and effects of numerical measurement throughout 
history). 

230 Control over discourse, Foucault reminds us, is control over ways of thinking. See 
Gerald Turkel, Michel Foucault: Law, Power, and Knowledge, 17 J.L. & SOC’Y 170, 172 
(1990) (describing Foucault’s argument on “discourses of domination”). 

231 Harcourt, supra note 182, at 421. 
232 See Berman, supra note 121, at 1329-30 (describing how “[e]ven very concrete policy 

goals that might have little room for interpretive argument are often difficult to translate into 
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Standard-setting is a political process, too.233 Plus, technology experts are an 
unrepresentative group and have their own biases, including a general optimism 
about technology’s positive potential, which are often reflected in the designs of 
the systems they create.234 

Even providing research-based information internally to legislatures and 
regulators involves biases, politics, and judgment calls. Facts never stand for 
themselves; they come with a “particular theory of their meaning” from the 
expert.235 “[W]hat counts as a scientific fact,” Mark Tushnet reminds us, “is also 
a social construct,” necessarily shaped by bureaucratic, political, social, and 
other considerations. 236 Therefore, recommendations for policymakers and 
regulators to have internal technical experts to provide objective counsel do not 
eliminate politics from expertise. Internal expertise, like a reconstituted OTA or 
a committee of technical experts, may help solve one problem—namely, risky 
reliance on the biases of technical experts representing other organizations with 
a vested interest in some policy position. But it does not mean that the expertise 
is necessarily neutral or objective: Technical experts of many stripes come with 
similar ways of looking at problems, many may come to government through 

technical requirements”); Kroll et al., supra note 39, at 646 (acknowledging ambiguities in 
translating policy to code). 

233 See Alicia Solow-Niederman, Can AI Standards Have Politics?, 71 UCLA L. REV. 
DISCOURSE 230, 236 (2024) (“The very formation of standards is political because the 
standards development and diffusion process reflects a particular institutional context and an 
associated set of relationships among public and private actors.”); see also LAURA DENARDIS, 
PROTOCOL POLITICS: THE GLOBALIZATION OF INTERNET GOVERNANCE 10 & nn.9-10 (2009) 
(introducing political dimensions of technical standards); Corinne Cath & Luciano Floridi, 
The Design of the Internet’s Architecture by the Internet Engineering Task Force (IETF) and 
Human Rights, 23 SCI. & ENG’G ETHICS 449, 457 (2017) (“Although the IETF’s architectural 
design principles are frequently presented as technical considerations, they also embody a 
socio-political conceptualisation of what many technical engineers view the Internet to 
be . . . .”). 

234 See, e.g., Berman, supra note 121, at 1325-31 (explaining how human judgments and 
biases can shape algorithms); MEREDITH BROUSSARD, ARTIFICIAL UNINTELLIGENCE: HOW 
COMPUTERS MISUNDERSTAND THE WORLD 83-84 (2018) (explaining tech world includes white 
male bias and prioritization of technical ability above social conventions and empathy); Kate 
Crawford, Opinion, Artificial Intelligence’s White Guy Problem, N.Y. TIMES (June 25, 2016), 
http://www.nytimes.com/2016/06/26/opinion/sunday/artificial-int elligences-white-guy-
problem.html (describing cases of artificial intelligence exhibiting racial and gender biases 
before calling for more diversity among those shaping its use); Sweeney, Online Ad Delivery, 
supra note 127, at 2 (“Racism can result, even if not intentional, and online activity now may 
be so ubiquitous that computer scientists have to think about societal consequences such as 
structural racism in the technology they design.”). 

235 EYAL, supra note 16, at 5-6 (quoting JOHN DEWEY, THE PUBLIC AND ITS PROBLEMS 3 
(1927)). 

236 Mark Tushnet, Trust the Science but Do Your Research: A Comment on the Unfortunate 
Revival of the Progressive Case for the Administrative State, 98 IND. L.J. 335, 339, 346 
(2023). 

http://www.nytimes.com/2016/06/26/opinion/sunday/artificial-int
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the “revolving door” with industry and think about problems in certain ways, 
and some measure of bias is inherent and indelible.237 

Politics also runs through the project of technology assessment. Indeed, the 
OTA was born in the crucible of 1970s politics. The debate over the OTA 
focused on how Congress was “outmanned and outgunned” by President Nixon 
and sought to ensure that experts would be loyal to Congress.238 When members 
of Congress claimed they wanted independent, objective, or neutral expertise, 
they meant independent, objective, or neutral vis-à-vis the executive branch, but 
not independent of or neutral with respect to congressional interests. Congress 
wanted “better control over the production of information.”239 And when the 
OTA released a series of reports criticizing President Reagan’s Strategic 
Defense Initiative (“SDI”) as technologically unfeasible, which aligned with the 
stated position of the majority Democratic caucus at the time, the OTA faced 
significant backlash from Republicans.240 

In addition to serving as a weapon in political fights between the legislative 
and executive branches, the OTA was designed to use expertise toward political 
ends. Technology assessment in Congress was meant to help inform “effective 
economic intervention,” not simply inform decision-making.241 Congressman 
Daddario’s impetus for championing technology assessment was to better fight 
environmental collapse and to give Congress a more active role in guiding 
technology.242 In other words, those who created the OTA wanted to use it to 

237 See Caitlin Chin-Rothmann, Should Congress Close the Revolving Door in the 
Technology Industry?, BROOKINGS INST. (Nov. 4, 2021), https://www.brookings.edu/articles/ 
should-congress-close-the-revolving-door-in-the-technology-industry [https://perma.cc/Q5L 
G-G7R3]. 

238 See Kunkle, supra note 165, at 183 (quoting 118 CONG. REC. 3202 (1972) (statement 
of Rep. Mosher)) (describing Congressional desire for independent and accurate 
technological advice); Bruce Bimber & David Guston, Politics by the Same Means: 
Government and Science in the United States, in HANDBOOK OF SCIENCE AND TECHNOLOGY 
STUDIES 554, 563-65 (Sheila Jasanoff et al. eds., 1995) (first quoting 118 CONG. REC. 3208 
(1972) (statement of Rep. Olin E. Teague); then quoting 118 CONG. REC. 3210 (1972) 
(statement of Rep. John Anderson); then quoting 118 CONG. REC. 3217 (1972) (statement of 
Rep. Marvin Leonel Esch); and then quoting Review of the Office of Technology Assessment 
and Its Organic Act: Hearing Before the Subcomm. on Sci. Rsch. & Tech. of the H. Comm. 
on Sci. & Tech., 96th Cong. 59 (1979) (statement of Rep. John Wydler)) (summarizing 
Congressional demand for adequate and objective technological advice). 

239 BIMBER, supra note 72, at 41. 
240 Sadowski, supra note 170, at 15 (outlining Reagan Administration’s fierce 

disagreement with OTA report on the SDI); Keiper, supra note 223 (describing Republican 
backlash against OTA’s SDI reports, including belief OTA was using mantle of scientific 
objectivity “to undermine conservative policy ideas and promote liberal ones”); see also 134 
CONG. REC. 8739-40 (1988) (statement of Sen. Jesse Helms) (referencing and introducing as 
exhibit MICHAEL WARNER, HERITAGE FOUND., REASSESSING THE OFFICE OF TECHNOLOGY 
ASSESSMENT (1984)) (criticizing OTA as possessing “political and philosophical bias” in 
evaluating SDI). 

241 Sadowski, supra note 170, at 11. 
242 Id. at 12. 

https://perma.cc/Q5L
https://www.brookings.edu/articles
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justify interventionist federal policies and to lend credence to political positions 
by “backing [them] up with technical knowledge.”243 

Similarly, some of the most vocal advocates for greater technical expertise in 
policymaking today want to leverage that expertise for political purposes. CAP, 
a left-of-center think tank, wants to use technical expertise in Congress to “tak[e] 
the air out of any unrealistic industry exaggerations of technical complexity and 
challeng[e] unfounded objections to sensible regulation.”244 Former Democratic 
Congressman Bill Pascrell, Jr. and the Brennan Center wanted technical 
expertise in Congress to reduce the power of industry lobbyists.245 Even if we 
find these goals sensible, they leverage expertise to achieve political goals. 

Any reliance on presumptions of neutrality and objectivity is not fatal to the 
arguments for prioritizing technical expertise in policymaking. Highlighting 
indelible biases and judgment calls is more a call for precision and nuance in 
argumentation than a fundamental challenge. As the next Section suggests, 
however, some of these arguments have deeper flaws. In particular, they have 
logical gaps that make the case for technical expertise weaker than expected. 

B. Weaknesses in the Arguments for Technical Expertise 
Many of the arguments identified in Part II do not necessarily lead to the 

conclusion that technical expertise is necessary for policymaking about 
advanced technologies. Some actually counsel against tech expertise, others can 
just as easily suggest the need for many forms of expertise, and others suggest 
no special expertise other than basic familiarity should be necessary. This 
Section traces those logical gaps. 

1. The Limits to Opening the Black Box 
The complexity argument is based on the faulty premise that technical 

expertise can actually help policymakers peer into AI’s black box. That is true 
in only some cases. Some algorithms are so complex as to be inscrutable, even 
to those with computer science or engineering backgrounds.246 As Will Knight 
describes, “by its nature, . . . [y]ou can’t just look inside a deep neural network 
to see how it works. A network’s reasoning is embedded in the behavior of 
thousands of simulated neurons, arranged into dozens or even hundreds of 

243 Id. at 16; see also Tribe, Technology Assessment, supra note 90, at 627. 
244 SIMPSON & CONNER, supra note 49, at 64. 
245 See Pascrell, supra note 6; KORNBERG ET AL., CONGRESS MUST KEEP PACE, supra note 

94; Kornberg, Woefully Unprepared, supra note 51. 
246 See Selbst & Barocas, supra note 114, at 1089-99 (describing how machine learning 

models can be impossible to understand); Aaron M. Bornstein, Is Artificial Intelligence 
Permanently Inscrutable?, NAUTILUS (Aug. 29, 2016, at 11:04 CT), https://nautil.us/is-artifici 
al-intelligence-permanently-inscrutable-236088 [https://perma.cc/TS7P-3ECW]. The same is 
true in banking, where the “sheer depth of complexity that afflicts bank balance sheets 
prevents even experts from discerning what banks own and owe, what they sold and 
received.” Van Loo, supra note 93, at 405 (quoting PETER CONTI-BROWN, THE POWER AND 
INDEPENDENCE OF THE FEDERAL RESERVE 165 (2016)). 

https://perma.cc/TS7P-3ECW
https://nautil.us/is-artifici
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intricately interconnected layers.” 247 Not all technical systems are this 
inscrutable, but an increasing percentage of them are. Technology experts 
themselves routinely disclaim any ability to predict or even explain how a 
system based on machine learning comes to a particular result.248 Therefore, 
perhaps counterintuitively, as the automated systems used by the state and 
private companies become more complex—as machine learning algorithms 
increasingly replace hand-coded systems that programmers could keep notes 
about and potentially explain—the complexity argument for technical expertise 
in technology policymaking becomes less persuasive. 

2. Law Cannot Be Reduced to Code 
A faulty premise of the translation and standardization arguments for tech 

expertise is that law is reduceable to code. Even proponents of technical 
expertise agree that, at a minimum, translating policy into code works best when 
law comes in the form of simple rules. As Joshua Kroll and his colleagues 
conceded, technology is “rigid,” “precis[e],” and clear.249 Law, on the other 
hand, is shaped by an entirely different system of logic. It is “imprecise” or 
“ambiguous,” with flexible standards and language open to interpretation.250 

Engineers can only show that an algorithm leads to the proper result “if a precise 
specification of a policy does exist.”251 Put another way, Kroll and his co-authors 
admit that fuzzier questions of fairness and other substantive goals are 
anathematic to governance-by-design, acknowledging that the range of 
regulatory approaches would narrow if policymakers focus too much on 
designing-in policy rules. 

Even that is not so easy. Rules still require interpretation. Relying on Ludwig 
Wittgenstein’s work, critical legal scholars argue that the meaning of language 
can be indeterminate, subject to multiple legitimate interpretations at once.252 

That indeterminacy clashes with the logic of programming, which operates 

247 Will Knight, The Dark Secret at the Heart of AI, MIT TECH. REV. (Apr. 11, 2017), 
https://www.technologyreview.com/2017/04/11/5113/the-dark-secret-at-the-heart-of-ai. 

248 See, e.g., Enrico Barbierato & Alice Gatti, The Challenges of Machine Learning: A 
Critical Review, 13 ELECS., no. 2, Jan. 2024, at 13-16 (examining how “black box” nature of 
machine learning algorithms can clash with scientific method); Calo & Citron, supra note 10, 
at 832 (giving examples of algorithmic administrative systems whose inaccurate results were 
unexplainable by agency officials and third-party providers). 

249 Kroll et al., supra note 39, at 646, 679, 696-97. 
250 Id. at 646, 697. 
251 Id. at 646. 
252 See LUDWIG WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS §§ 143-242 (G.E.M. 

Anscombe trans., 3d ed. 1968) (1953); see also James Boyle, The Politics of Reason: Critical 
Legal Theory and Local Social Thought, 133 U. PA. L. REV. 685, 707 & n.75 (1985) 
(discussing scholarly views of Wittgenstein’s analysis of language); Mark V. Tushnet, 
Following the Rules Laid Down: A Critique of Interpretivism and Neutral Principles, 96 
HARV. L. REV. 781, 822-23 (1983) (articulating how intricacies of language affect 
mathematics and law); H.L.A. HART, THE CONCEPT OF LAW 124 (1961) (noting rules “will, at 
some point where their application is in question, prove indeterminate”). 

https://www.technologyreview.com/2017/04/11/5113/the-dark-secret-at-the-heart-of-ai
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through on-off rules like “if x, then y.”253 Even if law did adapt to programmers’ 
preference for simple rules over flexible standards, 254 those with technical 
expertise would gain significant power behind the scenes. Standards are 
subjective and contested; one’s normative commitments are clearer when 
applying standards rather than rules. The value judgments inherent in applying 
rules are more subtle but no less present.255 As Laurence Tribe noted in an early 
study of technology in law, “instrumental methods, by their very definition, 
cannot address the question of what the chooser’s ultimate system of ends should 
be.”256 And when rules are reduced to code, those with technical expertise help 
decide those ends outside the scrutiny of the public eye.257 

Proponents of technical expertise may argue that regardless of these 
theoretical arguments, law is, as a matter of practice, being reduced to code.258 

They argue that in a world where AI and automated decision-making systems 
are embedded within governance systems, those with technical expertise are 
necessary to match policy with the reality of automated government. That may 
be true in some cases, but the transition from analog to automated governance is 
ongoing. Plus, the current reality should not deprive scholars and policymakers 
of imagining a different future. In other words, it is not at all clear that law 
always has to be the one to adapt to technology; sometimes, technology should 
adapt to the strictures of law. To cut off the discourse about technical expertise 
by citing the existence of technology in government is to prematurely end a 
debate no one has yet won. 

3. Misunderstandings About Risk Assessment 
The argument that technical expertise is necessary to conduct effective risk 

assessment is also flawed.259 In fact, risk assessment comes with pathologies that 

253 See Ayelet Gordon-Tapiero, Paul Ohm & Ashwin Ramaswami, Fact and Friction: A 
Case Study in the Fight Against False News, 57 U.C. DAVIS L. REV. 171, 225 n.223 (2023). 

254 Even the most ardent advocate of rules in the long-running rules versus standards 
debate in legal scholarship has never called for the wholesale elimination of standards. See, 
e.g., RICHARD A. POSNER, THE PROBLEMS OF JURISPRUDENCE 42-61 (1990) (canvassing rules 
versus standards debate); Cass R. Sunstein, Problems with Rules, 83 CALIF. L. REV. 953, 971-
78 (1995) (summarizing arguments in favor of rules). 

255 Mulligan & Bamberger, supra note 84, at 741 (policymaking through code-based rules 
“mask[s] the political and policymaking choices involved in exercising control through 
technical requirements”). 

256 Tribe, Technology Assessment, supra note 90, at 636 (emphasis omitted). 
257 See Mulligan & Bamberger, supra note 84, at 736 (describing how implementation of 

electronic voting systems statute by private company with minimal oversight “subverted 
public values”); Citron, Due Process, supra note 2, at 1288-89 (describing computer 
programmers writing code for automated systems for government without oversight). 

258 Danielle Citron identified the fact of government by algorithm almost two decades ago. 
See generally Citron, Due Process, supra note 2. 

259 The premise is well accepted, as evidenced by many proposals to subject AI to risk 
assessment. See, e.g., Alicia Solow-Niederman, Administering Artificial Intelligence, 93 S. 
CAL. L. REV. 633, 691-93 (2020) (proposing “state and nonprofit actors . . . actively cultivate 
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tech expertise exacerbates. Technology assessment and systems analysis reduce 
uncertainties to numbers and work best on quantifiable problems. 260 

Sociologists Michel Callon, Pierre Lascoumes, and Yannick Barthe called risk 
a “false friend” for this reason: It implies that dangers are well identified and 
that whoever is doing the risk assessment knows how to calculate the odds of 
danger, that there exists some list of alternative actions, that the risks of those 
alternatives are also calculable, and that the risks and benefits are sufficiently 
fungible to place on alternate sides of a ledger.261 

Once the systems analyst comes out of the laboratory and is asked to develop 
a system for reducing crime, tangible metrics fall away, the problem becomes 
less defined, and there are myriad nonquantifiable aspects to the problem. As 
Sally Engle Merry argued, few problems in the real world are purely 
quantifiable; trying to force the square peg of reality into the round hole of 
numbers erases meaningful context necessary for thinking through problems.262 

“Soft” but crucial information is ignored; only “hard” data remains.263 

Margot Kaminski adds that quantifying risks can only account for “known 
unknowns—not unknown unknowns.”264 However, sociotechnical systems like 
AI are replete with indeterminacy and unknown unknowns. As noted above, 
even tech experts cannot predict how some machine learning and generative AI 
will change and respond to human users. 265 That technologies with 
indeterminate outputs will interact with and, importantly, change society in 
indeterminate ways means that the tendency of technical expertise to try to 
reduce uncertainty to numbers is ill suited to the AI context.266 

a unified professional ethos around AI”); Gary E. Marchant & Yvonne A. Stevens, Resilience: 
A New Tool in the Risk Governance Toolbox for Emerging Technologies, 51 U.C. DAVIS L. 
REV. 233, 247-54 (2017) (arguing “complex modern technologies” render risk prevention 
impossible, and so technology governance should focus on adaptive “resilience” approach of 
active monitoring and flexible rulemaking); Matthew U. Scherer, Regulating Artificial 
Intelligence Systems: Risks, Challenges, Competencies, and Strategies, 29 HARV. J.L. & 
TECH. 353, 379-80 (2016) (“A critical weakness of legislatures with respect to regulating 
emerging technologies is a relative lack of expertise.”). 

260 See Kaminski, Risks, supra note 71, at 1378 (emphasizing difficulty of quantifying 
societal problems implicated by AI, such as privacy and discrimination); Lauren E. Willis, 
Performance-Based Consumer Law, 82 U. CHI. L. REV. 1309, 1373-74 (2015) (detailing why 
suitability standards are not applicable to privacy concerns). 

261 MICHEL CALLON, PIERRE LASCOUMES & YANNICK BARTHE, ACTING IN AN UNCERTAIN 
WORLD: AN ESSAY ON TECHNICAL DEMOCRACY 19-21 (Graham Burchell trans., 2009). 

262 SALLY ENGLE MERRY, THE SEDUCTIONS OF QUANTIFICATION: MEASURING HUMAN 
RIGHTS, GENDER VIOLENCE, AND SEX TRAFFICKING 1-2 (2016); see also HOOS, supra note 
181, at 127 (emphasizing systems analysis’s neglect of subjective elements of real-world 
problems in favor of quantitative aspects). 

263 Tribe, Technology Assessment, supra note 90, at 627. 
264 Kaminski, Risks, supra note 71, at 1397. 
265 See sources cited supra note 248. 
266 Tribe, Technology Assessment, supra note 90, at 649-50 (“[P]ursuing the technologies 

in question, for better or for worse, will profoundly alter what it means to be a human 
being . . . . At stake are . . . alterations in the very structures of human thought and reality on 



  

   

 

    
         

        
         

         
          

   
        

  
           

     
         

    
 

     
       

      
      

       
         
      

          
       

    
          

      
      

 
                

  
          

        
     

     
          

        
              
 

    
          

            
         

         
    

             
     

495 2026] CHALLENGING TECHNICAL EXPERTISE 

4. Confusions About Transparency 
The transparency argument suffers from internal inconsistency. The primary 

justification for transparency as a regulatory mechanism in any field is that it is 
supposed to enable choice.267 For instance, financial disclosures help investors 
make their own investment decisions; information privacy disclosures are 
supposed to help users make privacy decisions. In the policymaking context, 
transparency echoes in principles of participatory democracy and self-
governance, or the capacities of institutions that represent the public interest and 
public voice to make decisions in keeping with democratic principles. 268 

Therefore, transparency implies that policymakers should be able to make their 
own policy decisions based on disclosures from the companies they regulate. To 
suggest instead that they must rely on the rarified knowledge of experts to make 
transparency meaningful is to undermine the supposed rationale for transparency 
in the first place. 

In other words, the transparency argument misleads policymakers into 
thinking that knowledge of and experience with how AI works is necessary for 
meaningful transparency. That isn’t true. There are many forms of transparency, 
and many of them do not require expert interpretation. The General Data 
Protection Regulation calls for explanations as to the “logic involved” in 
automated decisions.269 Tal Zarsky argues that individuals adversely affected by 
algorithmic predictions should be able to “understand why the system came to 
its decision.270 Other scholars have called for notifying individuals when a 
decision is the product of automated systems, identifying the sources of data, 
explaining privacy risks, and offering the opportunity to access or inspect the 
underlying data involved.271 Ryan Calo has argued for more visceral forms of 
notice that eschew the standard privacy policy format.272 These proposals are 
directed at nonexpert, nontechnical everyday comprehension, not expert 

which all value premises and the choices that embody them . . . must ultimately be based.” 
(emphasis omitted)). 

267 See RICHARD H. THALER & CASS R. SUNSTEIN, NUDGE: IMPROVING DECISIONS ABOUT 
HEALTH, WEALTH, AND HAPPINESS 188-93 (2008) (noting examples of notice requirements 
and connecting them to choice). 

268 See Pozen, supra note 106, at 107-13. 
269 Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 

on the Protection of Natural Persons with Regard to the Processing of Personal Data and on 
the Free Movement of Such Data, and Repealing Directive 95/46/EC, 2016 O.J. (L 119) 1, 
43. 

270 Zarsky, supra note 111, at 309-11. 
271 See, e.g., Citron & Pasquale, supra note 44, at 20, 28-30 (arguing for individual right 

to “inspect, correct, and dispute inaccurate data”); Crawford & Schultz, supra note 113, at 
125 (arguing for notice requirements for automatic decision-making, including type of 
prediction attempted and what data sources were used); Citron, Due Process, supra note 2, at 
1305 (arguing for “audit trails”). 

272 M. Ryan Calo, Against Notice Skepticism in Privacy (and Elsewhere), 87 NOTRE DAME 
L. REV. 1027, 1027, 1031-47 (2012). 
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interpretation. Code-based transparency is only a strong argument for technical 
expertise if it is the only form of transparency available. 

5. Insufficient Justifications for Technical Expertise 
Technological complexity can just as easily justify banning a technology as it 

can listening to the experts who built it. As Ngozi Okidegbe and Christopher 
Slobogin have independently argued, if an AI system is so complex that it defies 
expert and nonexpert comprehension, it will defy accountability and due 
process. 273 Instead of shoehorning an inscrutable technology into some 
regulatory system, they argue that society is better off not building or using that 
technology in the first place.274 Rich Caruana, a senior principal researcher at 
Microsoft Research, made a similar point about his work on machine learning 
for healthcare: “Neural nets are really good, they’re accurate; but they’re 
completely opaque and unintelligible, and . . . that’s dangerous now. It’s like, 
maybe I shouldn’t be doing machine learning for health care.”275 

Complexity, like the standardization argument, could also counsel in favor of 
listening to many forms of expertise, not just technical expertise. Technologies 
are part of larger sociotechnical systems whose complexity has nothing to do 
with engineering.276 Therefore, policymakers need multidisciplinary expertise to 
regulate the complex sociotechnical system of AI. 277 Therefore, neither the 
complexity nor standardization arguments necessarily lead to the conclusion that 
technical expertise is necessary for technology policy in general. 

The same is true for risk assessment and systems analysis skills. Several legal 
scholars have criticized risk regulation as creating an endless hunt for data that 

273 Okidegbe, Democratize, supra note 27, at 1739-40; CHRISTOPHER SLOBOGIN, JUST 
ALGORITHMS: USING SCIENCE TO REDUCE INCARCERATION AND INFORM A JURISPRUDENCE OF 
RISK 111-12 (2021). 

274 See sources cited supra note 273. 
275 CHRISTIAN, supra note 172, at 85 (quoting Interview by Brian Christian with Rich 

Caruana, May 16, 2017). 
276 See, e.g., Selbst et al., supra note 23, at 59 (arguing efforts to achieve fairness in 

machine learning fail because they abstract away social context and fair systems require 
integrating technical and social expertise). 

277 See Regan, supra note 53, at 738-39 (observing AI technology intersects with business, 
society and policy, and requires expertise beyond technical domain to understand its social 
and policy implications); EMANUEL MOSS, ELIZABETH ANNE WATKINS, RANJIT SINGH, 
MADELEINE CLARE ELISH & JACOB METCALF, DATA & SOC’Y, ASSEMBLING ACCOUNTABILITY: 
ALGORITHMIC IMPACT ASSESSMENT FOR THE PUBLIC INTEREST 6-7 (2021) (“Understanding 
algorithmic harms requires a broader community of experts: community advocates, labor 
organizers, critical scholars, public interest technologists, policy makers, and the third-party 
auditors who have been slowly developing the tools for anticipating algorithmic harms.”); 
Maranke Wieringa, What to Account for When Accounting for Algorithms, PROCS. 2020 CONF. 
ON FAIRNESS, ACCOUNTABILITY, & TRANSPARENCY, Jan. 27, 2020, at 10, https:// dl.acm.org/ 
doi/ 10.1145/ 3351095.3372833 [https:// doi.org/10.1145/ 3351095.3372833] (“Neither law, 
critical data/algorithm studies, governance studies, data science, and the various domains in 
which these algorithmic are applied, can tackle these questions alone.”). 

https://doi.org/10.1145
https://dl.acm.org


  

   

 

        
       

   
     

  
       
       

      
         

       
 

   
           

        
              

            
    

      
    

 

     
      

   
        

    

 
            

          
         

 
    

            
    

         
            

         
  

   
                  

      
    
             

                
    

    

497 2026] CHALLENGING TECHNICAL EXPERTISE 

stymies effective regulation. 278 Margot Kaminski has deftly criticized risk 
frameworks as bringing a suite of policy “baggage” from other legal fields into 
AI regulation. 279 Scholars have also identified the connection between risk 
regulation and mischievous legal entrepreneurship by regulated entities that 
undermine the law’s regulatory power.280 

Scholars have missed a more foundational critique of risk: At its core, 
expertise is a promise of knowledge about a new or future problem that one 
person can rarely fulfill: “[A]n expert is a specialist to whom one can put 
questions that he is unable to answer.”281 Risk is multidimensional and crosses 
disciplines,282 and therefore there is rarely, if ever, any one person or type of 
person with the precise and multidomain expertise on a new and multifaceted 
problem like AI.283 Some expertise on AI’s risks does not exist yet; it will have 
to be created for the first time rather than found in the knowledge and 
experiences of those who know some things about parts of the problem.284 

Relying on those who only see and understand the risks that fall within their 
field can lead to skewed and incomplete risk assessments.285 Worse yet, risk 
assessments dominated by experts in one field may fall victim to domain-
specific bias and conceptualize all problems as those that fall neatly within their 
bailiwick of experience and methodologies. To a hammer, everything looks like 
a nail.286 

C. The Consequences of Prioritizing Technical Expertise 
In addition to internal weaknesses in its justification, prioritizing technical 

expertise in policymaking may have harmful consequences. The arguments for 
prioritizing technical expertise mask a deregulatory and radically surveillant 
political agenda that endangers vulnerable populations. 

278 See, e.g., William Boyd, With Regard for Persons, 86 LAW & CONTEMP. PROBS. 101, 
104, 122-25 (2023) (explaining risk assessment originated as political mechanism to 
discipline administrative agencies rather than as objective means of uncovering empirical 
truth). 

279 Kaminski, Risks, supra note 71, at 1396-403. 
280 See, e.g., Ari Ezra Waldman, Privacy Law’s False Promise, 97 WASH. U. L. REV. 773, 

798-802 (2020) (characterizing risk-based frameworks as contributing to legal endogeneity 
and construction of legal requirements by regulated entities themselves). 

281 EYAL, supra note 16, at 25 (quoting Gotthard Bechmann, The Rise and Crisis of 
Scientific Expertise, in EXPERTISE AND ITS INTERFACES (Niklas Luhmann & Imre Hronzsky 
eds., 2003)). 

282 Id. at 65-66. 
283 See id. at 66 (“[T]here is no expert on risk because there is no one with expertise exactly 

relevant to the problem at hand.”). 
284 See id. at 68. 
285 See id. at 70 (“[T]he reality is that everybody’s specific expertise is somewhat to the 

side . . . touching only on this or that limited aspect, carefully hedged by the boundary 
conditions of her specialism.”). 

286 MASLOW, supra note 18, at 15-16. 
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1. Self-Serving Boundary Work of Tech Expertise 
This agenda begins with framing issues. As the political scientist John 

Kingdon famously argued, expertise frames agendas, setting a matter of public 
concern on a particular substantive path from the beginning.287 For example, to 
define gun violence as purely a matter of mental health rather than access to guns 
deprioritizes policy interventions to limit the presence and proliferation of guns 
and shifts power from experts in guns to experts in mental health.288 When 
policy issues fall within a particular expert pathway, the language used to 
describe the problem also changes. A technology expert might ask how to make 
facial recognition tools used by law enforcement more accurate; a critical 
technology scholar might ask whether the tools are fair.289 

Different policies proceed from those different languages. Focusing on the 
role of technical expertise can nudge policymakers to focus on the technology 
being used while occluding or, at least, relegating lower on the list of priorities 
the structural problems and systemic biases underlying the turn to technology in 
the first place. This amplifies the power of technology experts and sidelines both 
the language of systemic equity and the policy interventions necessary to create 
it. 

Of course, it should go without saying that not every technical expert in 
policymaking would be biased against questions of systemic bias. Indeed, there 
are many such experts—including Timnit Gebru, Joy Buolamwini, Arvind 
Narayanan, and others—who have dedicated their careers to identifying and 
mitigating the harms and biases of AI.290 Their technical research is at the 

287 KINGDON, supra note 17, at 122-28. 
288 See TIMOTHY J. CONLAN, PAUL L. POSNER & DAVID R. BEAM, PATHWAYS OF POWER: 

THE DYNAMICS OF NATIONAL POLICYMAKING 111-13 (2014) (using gun control as example of 
how issue framing can affect policy). 

289 See Jessica M. Eaglin, Technologically Distorted Conceptions of Punishment, 97 
WASH. U. L. REV. 483, 539 (2019) [hereinafter Eaglin, Technologically Distorted 
Conceptions] (describing how technical debates about accuracy of algorithmic tools can 
obscure deeper questions about fairness and legitimacy); Frank Pasquale, The Second Wave 
of Algorithmic Accountability, LAW & POL. ECON. PROJECT: BLOG (Nov. 25, 2019), https:// 
lpeproject.org/blog/the-second-wave-of-algorithmic-accountability [https://perm a.cc/JH34-
8XQ8] (contrasting early efforts to improve algorithmic accuracy with more recent calls to 
interrogate whether such systems should exist at all). 

290 After Google fired her for conducting research that highlighted bias in large language 
models that threatened its bottom line, as detailed in Devin Coldewey, After Being Pushed 
Out of Google, Timnit Gebru Forms Her Own AI Research Institute: DAIR, TECHCRUNCH 
(Dec. 2, 2021, at 11:17 PT), https://techcrunch.com/2021/12/02/google-timn it-gebru-ai-
research-dair [https://perma.cc/L6XV-RHSM], Gebru founded the Distributed Artificial 
Intelligence Research Institute (“DAIR”), which conducts research and raises awareness 
about the effects of AI on marginalized groups, particularly in Africa and on African 
immigrants to the United States. See Our Work: Projects, DAIR INST., https:// www.dair-
institute.org/ projects [https:// perma.cc/ Y4UP- CRXF] (last visited Apr. 28, 2026) 
(highlighting “Data For Change,” which “use[s] quantitative and qualitative methodologies 
to equip historically marginalized groups with data to drive change,” and “The Real Harms 
of AI Systems,” which includes projects on (1) AI and the exploitation of workers; and (2) the 

https://perma.cc
https://institute.org
www.dair
https://perma.cc/L6XV-RHSM
https://techcrunch.com/2021/12/02/google-timn
https://perm
https://lpeproject.org/blog/the-second-wave-of-algorithmic-accountability
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foundation of debates about policies to regulate AI systems and their industry 
designers. 291 Andrew Selbst, danah boyd, Sorelle Friedler, Suresh 
Venkatasubramanian, and Janet Vertesi have called for a “heterogeneous 
engineering” approach to sociotechnical systems in which technical experts 
would widen the aperture of their focus to include not just code but also “what 
the humans that operate, live alongside, and otherwise contribute” to 
technologies will do.292 Technical experts who follow that approach are also 
likely to embrace deeper social questions beyond technical ones. 

My argument is more modest. As Jessica Eaglin has noted, when 
policymakers, experts, and society as a whole approach technology through 
technical language and technical ways of thinking, we lose the “capacity to 
scrutinize” technologies through any other means. 293 That contributes to a 
perception of technology’s inevitability and, relatedly, the entrenchment of the 
status quo. 

In addition to framing issues and narrowing policy options, choices about 
expertise make entire fields visible or invisible.294 A famous example is the 
Gross Domestic Product (“GDP”). Creating the GDP as a measure of national 
accounting made a national economy legible to economists and policymakers, 
allowing the former to study and model it and the latter regulate it. In so doing, 
economists’ normative choices, including the exclusion of unpaid domestic 
labor, became ingrained in expert and popular conceptions of what the economy 
is.295 Measuring the GDP created a path for prioritizing economic expertise as 

political, economic, and social consequences of “fairness” in AI). Joy Buolamwini, also a 
computer scientist, founded the Algorithmic Justice League, the mission of which is to “raise 
public awareness about the impacts of AI, equip advocates with resources to bolster 
campaigns, build the voice and choice of the most impacted communities, and galvanize 
researchers, policymakers, and industry practitioners to prevent AI harms.” Our Mission, 
ALGORITHMIC JUST. LEAGUE, https://www.ajl.org/about [https://perma.cc/SL5T-QLF6] (last 
visited Apr. 28, 2026). Arvind Narayanan, a professor of computer science at Princeton 
University and Director of the Center for Information Technology Policy, co-authored a 
textbook on fairness and machine learning and showed early on how machine learning reflects 
racial, gender, and other cultural biases. See generally SOLON BAROCAS, MORITZ HARDT & 
ARVIND NARAYANAN, FAIRNESS AND MACHINE LEARNING: LIMITATIONS AND OPPORTUNITIES 
(2023); see also Aylin Caliskin, Joanna J. Bryson & Arvind Narayanan, Semantics Derived 
Automatically from Language Corpora Contain Human-Like Biases, 356 SCIENCE 183 
(2017). 

291 See, e.g., Joy Buolamwini & Timnit Gebru, Gender Shades: Intersectional Accuracy 
Disparities in Commercial Gender Classification, 81 PROCS. MACH. LEARNING RSCH. 1, 10-
11 (2018), https://proceedings.mlr.press/v81/buolamwini18a/buolamwini18a.pdf [https://per 
ma.cc/WTN9-JACY] (demonstrating racial and gender biases in machine learning systems). 

292 Selbst et al., supra note 23, at 63-64. 
293 Eaglin, Technologically Distorted Conceptions, supra note 289, at 539. 
294 EYAL, supra note 16, at 95 (explaining economic expertise and national accounting 

practices made “the economy” itself visible and governable). 
295 Id. 

https://per
https://proceedings.mlr.press/v81/buolamwini18a/buolamwini18a.pdf
https://perma.cc/SL5T-QLF6
https://www.ajl.org/about


  

      

 

   
      
       
    

     
        

   
     

        
          

       
       

    
       

    
       

         
            

     
          

   
        

      
 

                 
         

    
             

          
      

         
      

        
       

     
           

 
                  

            
         

             
          

           
       

        
           

        
        

500 BOSTON UNIVERSITY LAW REVIEW [Vol. 106:451 

necessary to govern society and for denigrating the at-home, unpaid labor done 
mostly by women as irrelevant to what the economy is.296 

The same is happening with AI-related policymaking. Systems analysis 
allows those with technical expertise to build regulatory models from the ground 
up, embedding assumptions (particularly that problems are entirely quantifiable) 
and judgment calls in the systems they create, therefore making technical 
expertise necessary to understand those models.297 Similarly, the impact and 
translation arguments, which call for integrating technical expertise because of 
the vast reach of AI and the challenge of translating policy into code, are not 
only tautological,298 but also support writing laws that can be broken down into 
discrete, hard-and-fast rules.299 In that way, the argument for tech expertise 
reshapes law in the image of computer science, programming, and engineering: 
It takes on rule-driven pathologies and binary worldviews, amplifying the power 
of their practitioners and experts. More generally, prioritizing technical expertise 
risks making what technology experts think are technology’s assets—its 
efficiencies, analytic capacities, and promises of liberty300—more legible than 
what critical scholars recognize as its defects: biases, systemic errors, and 
dangerous cyberlibertarianism.301 One of the consequences of doing so is to give 
power to technology experts over those with more critical perspectives. 

These and other arguments for technical expertise police the boundaries 
around technology policy as the responsibility of technology experts. In the 
sociology of professions, boundary work refers to the processes by which 
professional actors define their jurisdictional responsibilities, powers, and 

296 See id. at 96 (“[W]e inhabit now a world that is even more economized, even more seen 
through and organized by the categories of economic expertise.”). 

297 See HOOS, supra note 181, at 128. 
298 Essentially, these arguments take the contingent fact that AI is being used in 

government as a rationale for continuing to use AI in government and to defer to those who 
helped put AI in government in the first place. 

299 Mulligan & Bamberger, supra note 84, at 719 (explaining how automating 
administrative agency decision-making could encourage crafting “legislative provisions that 
lend themselves more easily to their embodiment in code”). 

300 See, e.g., Marc Andreessen, The Techno-Optimist Manifesto, ANDREESSEN HOROWITZ 
(Oct. 16, 2023), https://a16z.com/the-techno-optimist-manifesto [https://perma.cc/7KRN-3B 
7K]; Peter Thiel, The Education of a Libertarian, CATO UNBOUND (Apr. 13, 2009), https:// 
www.cato-unbound.org/2009/04/13/peter-thiel/education-libertarian [https://perma.cc/7P82-
9UDW] (“Because there are no truly free places left in our world, I suspect that the mode for 
escape must involve some sort of new and hitherto untried process that leads us to some 
undiscovered country; and for this reason I have focused my efforts on new technologies that 
may create a new space for freedom.”); see also Edward Luce, Beware Elon Musk’s Warped 
Libertarianism, FIN. TIMES (May 24, 2023), https:// www.ft.com/ content/ 7ca8e38d- 8ecf-
4de2- 870d- 9bd0a2476147 (arguing against Elon Musk’s TruthGPT AI initiative, in light of 
Musk’s “selective approach to political and civic freedoms”). 

301 See DAVID GOLUMBIA, CYBERLIBERTARIANISM: THE RIGHT-WING POLITICS OF DIGITAL 
TECHNOLOGY 53-84 (2024) (“[T]here is a tremendous amount of built-in resistance to even 
considering the critique of technological proliferation, especially when that critique appears 
to entail governmental (i.e., democratic) limits on what corporate capital can do.”). 

www.ft.com
https://perma.cc/7P82
www.cato-unbound.org/2009/04/13/peter-thiel/education-libertarian
https://perma.cc/7KRN-3B
https://a16z.com/the-techno-optimist-manifesto
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limits.302 Arguments about technology’s complexity, the need for translation of 
code, the promise of standard-setting, the requirement of oversight, and the 
benefits of TA and systems analysis inure to the benefit of those with technical 
expertise. Law and social practices become technology-driven and imbued with 
the values of technology experts, creating what Ida Hoos called a “technico-
corporate state,” in which technical experts are the “beneficiaries 
of . . . ’rationally devised’ course[s] of action.”303 

2. The Political Economy of Technical Expertise 
This scholarship raises a critical question: Who benefits from that boundary 

work? It matters which expertise, not to mention which experts, policymakers 
bring to the table. The arguments for technical expertise in policymaking and 
regulatory spaces do not always make this clear. They call for expertise, but do 
not always specify the indicia of that expertise. And even when they do, they do 
not always specify where those experts should come from. 

Law and legal scholarship recognize that expertise is a socially constructed 
institution with varied and multifaceted aspects. Though most often a subject in 
administrative law,304 the proper role of expertise is critical in criminal justice,305 

302 ANDREW ABBOTT, THE SYSTEM OF PROFESSIONS: AN ESSAY ON THE DIVISION OF EXPERT 
LABOR 1-3 (1988) (“It is the history of jurisdictional disputes that is the real, the determining 
history of the professions.”); see also Michèle Lamont & Virág Molnár, The Study of 
Boundaries in the Social Science, 28 ANN. REV. SOCIO. 167, 168-70 (2002) (reviewing 
literature on sociology of professions). 

303 HOOS, supra note 181, at 13. 
304 See, e.g., HORWITZ, supra note 202, at 217-23 (describing early twentieth-century turn 

toward administrative expertise as substitute for judicial authority); JAMES M. LANDIS, THE 
ADMINISTRATIVE PROCESS 155 (1938) (lamenting difficulties of judicial review “because 
courts cast aside that role to assume to themselves expertness in matters of industrial health, 
utility engineering, railroad management, [and] even bread baking”); Sidney A. Shapiro, The 
Failure to Understand Expertise in Administrative Law: The Problem and the Consequences, 
50 WAKE FOREST L. REV. 1097, 1097 (2015) (“Expertise plays a starring role in administrative 
law.”); Edward H. Stiglitz, Delegating for Trust, 166 U. PA. L. REV. 633, 647 (2018) 
(explaining judicial deference to expert agencies as resting on “understanding that Congress 
delegates to avail itself of agency expertise, and judicial deference to the agency effectuates 
congressional intent”); Wendy E. Wagner, The Science Charade in Toxic Risk Regulation, 95 
COLUM. L. REV. 1613, 1663 (1995) (critiquing how courts provide agencies “strong and 
virtually inescapable incentives to conceal policy choices under the cover of scientific 
judgments and citation”). This scholarly agenda has been extended to questions of 
automation. See, e.g., generally Calo & Citron, supra note 10; Cary Coglianese & David Lehr, 
Regulating by Robot: Administrative Decision Making in the Machine-Learning Era, 105 
GEO. L.J. 1147 (2017). 

305 See, e.g., Benjamin Levin, Criminal Justice Expertise, 90 FORDHAM L. REV. 2777, 2789 
(2022) (highlighting “ways in which any turn to expertise is embedded in a certain distribution 
of political and institutional power”); Ngozi Okidegbe, The Democratizing Potential of 
Algorithms?, 53 CONN. L. REV. 739, 751-52 (2022) [hereinafter Okidegbe, Democratizing 
Potential of Algorithms] (arguing growing reliance on algorithmic expertise in criminal justice 
decision-making raises democratic and accountability concerns); Monica C. Bell, Safety, 
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policing,306 evidence,307 and many other fields. These fields consider many 
different kinds of expertise.308 For instance, administrative law recognizes the 
importance of technical knowledge as a justification for deference.309 Practical 
expertise developed through specialized experiences was at play in Skidmore v. 
Swift & Co.,310 where the Supreme Court deferred to the practical expertise of a 
congressionally-empowered administrator to determine whether the time 
workers spend inactive yet on call should be eligible for pay because they had 
long experience with drawing these nuanced lines.311 The law also recognizes 
social forms of expertise. Credentialism conceptualizes expertise as an external 
quality attributed to individuals by recognized and accredited bodies.312 Lay 

Friendship, and Dreams, 54 HARV. C.R.-C.L. L. REV. 703, 712 (2019) (questioning how to 
reconcile technocratic expertise with experiential expertise of those most affected by racial 
and economic inequality); Simonson, supra note 27, at 1612 (explaining perspective of 
oppressed communities should shape criminal justice alongside, and sometimes in opposition 
to, elite actors). 

306 See, e.g., Anna Lvovsky, Judicial Presumption of Police Expertise, 130 HARV. L. REV. 
1995, 2053 (2017) (discussing strategic rationales (political, pragmatic, and ideological) 
through which deference to police expertise is explained); Anna Lvovsky, Rethinking Police 
Expertise, 131 YALE L.J. 475, 493-94 (2021) (summarizing arguments for courts’ deference 
to police expertise). 

307 See, e.g., JASANOFF, supra note 33, at 45-46 (tracing how courts developed formal and 
informal screening mechanisms to ensure reliability of scientific expertise in legal evidence); 
Andrea Roth, Machine Testimony, 126 YALE L.J. 1972, 1979-83 (2017) (arguing rise of 
machine-generated evidence complicates traditional understanding of expert testimony and 
requires reexamining how courts assess reliability and accountability in evidentiary process); 
Andrea Roth, How Machines Reveal the Gaps in Evidence Law, 76 VAND. L. REV. 1631, 
1638-42 (2023) (same). 

308 This taxonomy of expertise is based on EYAL, supra note 16, at 26-41. Legal scholars 
have discussed a few of these forms of expertise using different frameworks. See, e.g., Levin, 
supra note 305, at 2791-802 (dividing expertise into “vocational” and “educational” forms); 
Ahmed, Abortion Experts, supra note 213, at 13-20 (describing different types of expertise 
and relevance to abortion litigation); Shapiro, supra note 304, at 1099 (introducing different 
types of agency expertise). 

309 See Evan J. Criddle, Chevron’s Consensus, 88 B.U. L. REV. 1271, 1286 (2008) (noting 
technical knowledge is rationale for Chevron deference). 

310 323 U.S. 134 (1944). 
311 Id. at 138-40. Practical institutional experience also justifies multiple forms of 

deference. See Levin, supra note 305, at 2792-96 (referring to deference to “vocational 
expertise” when appellate judges defer to district judges); DAVID L. FAIGMAN, 
CONSTITUTIONAL FICTIONS: A UNIFIED THEORY OF CONSTITUTIONAL FACTS 129-33 (2008) 
(describing judicial deference to legislative fact-finding). The sociologists Harry Collins and 
Donald Evans call this “contributory expertise” because of the expert’s ability to contribute 
to a knowledge domain through practice. HARRY COLLINS & ROBERT EVANS, RETHINKING 
EXPERTISE 24 (2007); see also EYAL, supra note 16, at 29 (highlighting how “irreconcilable 
clash of [expert] perspectives” becomes “productive collaboration through a shared 
perspective”). 

312 EYAL, supra note 16, at 30 (“[Expertise] is . . . an external quality attributed to [experts] 
by others and residing in the disciplinary ‘knowledge system’ belonging to the corporate 
professional group.”); see also Clifford I. Nass, Bureaucracy, Technical Expertise, and 



  

   

 

       
    

  
             

     
     

        
        

    
     

       
        

      
          

        
 

       
   

    

 
        

          
               

         
           

            
       
          

           
           

            
           

             
       

          
          

           
            

            
              

           
          
 
        

      
   
      

    

503 2026] CHALLENGING TECHNICAL EXPERTISE 

expertise, which figures prominently in abolitionist critiques of carceral systems, 
can bring as much, perhaps more, and likely complementary knowledge to the 
table as the credentialed.313 

The political economy of expertise suggests that not all of these forms of 
expertise are treated equally. The political scientist Kevin Esterling argues that 
the “use of expertise in democratic politics depends heavily on interest group 
pressure,” or lobbying by advocates for legislatures to adopt particular policies 
that advance their constituents’ interests.314 Although optimistic that this interest 
group theory of expertise can result in neutral advice in service of democratically 
enacted policies that serve the public interest, Esterling acknowledges that the 
likelihood that Congress will listen to experts depends not on the experts 
themselves or even the veracity of the experts’ claims, but rather on the ability 
of coordinated interest groups to push Congress to listen to those groups’ 
preferred experts.315 Others have suggested that members of Congress use expert 
analysis to help construct conceptual framings of debates on issues for which 
they already have initial policy preferences.316 

In the context of technical expertise influencing technology policy, there is 
one interest group with the power, money, and influence to routinely and 
convincingly move legislatures to listen to their experts: industry. Industry 

Professionals: A Weberian Approach, 4 SOCIO. THEORY 61, 63 (1986) (“Professional 
credentials . . . confirm the technical expertise and service orientation of the certified 
individual as well as specify implicitly a sphere of competence . . . .”). Tests under Frye v. 
United States, 293 F. 1013, 1014 (D.C. Cir. 1923), often boiled down to credentials: If the 
expert had them, their underlying methods were also qualified. G. Michael Fenner, The 
Daubert Handbook: The Case, Its Essential Dilemma, and Its Progeny, 29 CREIGHTON L. REV. 
939, 966 (1996) (noting “before Daubert, once an expert’s credentials were established, courts 
were understandably reluctant to evaluate the expert’s testimony”). Even after Daubert v. 
Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), many courts still place a heavy emphasis 
on credentials. See, e.g., Brandon L. Garrett & Gregory Mitchell, The Proficiency of Experts, 
166 U. PA. L. REV. 901, 911 (2018) (“[E]xpert qualification typically involves a recitation of 
the formal education, training, experience, and achievements that the putative expert has in a 
field, along with a statement of familiarity with the body of knowledge needed to formulate 
an opinion that may be helpful in the case.”). 

313 See Levin, supra note 305, at 2819-26 (reviewing discussions of lay expertise in such 
abolitionist critiques); see also STEVEN EPSTEIN, IMPURE SCIENCE: AIDS, ACTIVISM, AND THE 
POLITICS OF KNOWLEDGE 8-9 (1996) (describing how lay members of AIDS movement 
“established their credibility as people who might legitimately speak in the language of 
medical science”); Steven Epstein, The Construction of Lay Expertise: AIDS Activism and the 
Forging of Credibility in the Reform of Clinical Trials, 20 SCI., TECH., & HUM. VALUES 408, 
109-15 (1995) (demonstrating how lay participation in AIDS research revealed how 
experiential and professional expertise can function as mutually reinforcing forms of 
knowledge). 

314 KEVIN M. ESTERLING, THE POLITICAL ECONOMY OF EXPERTISE: INFORMATION AND 
EFFICIENCY IN AMERICAN NATIONAL POLITICS 247 (2004). 

315 Id. at 3-9. 
316 See generally DAVID WHITEMAN, COMMUNICATION IN CONGRESS: MEMBERS, STAFF, 

AND THE SEARCH FOR INFORMATION (1995). 
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already dominates technical expertise in information policy. 317 And it is 
dominating the government’s approach to AI. The Trump Administration’s plan 
to hire a thousand engineers to bring AI into the federal government would 
operate as a partnership with Amazon, Apple, Google, Dell, Microsoft, Nvidia, 
Open AI, Oracle, Palantir, and Salesforce, a “who’s-who” list of the biggest 
players in the information industry today.318 A bipartisan working group led by 
Senator Charles Schumer has held a series of meetings on AI, including a closed-
door, invite-only meeting on AI policy with Tesla’s Elon Musk, Open AI’s Sam 
Altman, and Meta’s Mark Zuckerberg.319 The result of these sit-downs was an 
AI report roundly criticized as an industry wish list.320 This is not to say that 
industry’s technical experts are uncredentialed or have nothing to offer. But it 
does mean that the biases, framings, and perspectives of one group are more 
likely to dominate policymaking than others. There could be a thousand Timnit 
Gebrus, Joy Buolamwinis, and Arvind Narayanans, among many other public-
oriented technologists, and the political economy of expertise would still tilt 
policymaking expertise toward industry. 

3. Deregulatory Agendas 
As a result, a commitment to deregulation lurks behind many of the arguments 

for technical expertise in policymaking. The transparency argument is a good 
example of how technical expertise advances that agenda. Transparency is part 
of a small range of “light-handed” regulatory strategies that leave harmful 
behaviors untouched.321 It is dangerously seductive: Transparency creates the 
illusion of choice while relieving industry of any substantively meaningful limits 
on extractive business models. Undoubtedly, many technical experts would 
agree with the many legal scholars who argue that transparency is an important 

317 Regan, supra note 53, at 737-38 (“[A]lthough there is recognition that ‘technology 
experts’ are included in lists of ‘stakeholders,’ their input and appearance often occurs as 
industry employees and voices, not as independent actors with credibility and legitimacy as a 
result of their technological knowledge and experience. Expertise, and the leverage accorded 
to expertise, thus may be undercut or compromised because of their affiliation with an 
industry or public interest group.”). 

318 Kevin Breuninger, Trump Admin to Hire 1,000 Specialists for “Tech Force” to Build 
AI, Finance Projects, CNBC (Dec. 15, 2025, at 11:40 ET), https://www.cnbc.com/2025/12/ 
15/trump-ai-tech-force-amazon-apple.html [https://perma.cc/LM6G-WXTG]. 

319 Cristiano Lima-Strong, 3 Takeaways from Senators’ Private Huddle with Tech Execs 
on AI, WASH. POST (Sep. 14, 2023), https://www.washingtonpost.com/politics/2023/09/14/ 3-
takeaways-senators-private-huddle-with-tech-execs-ai. 

320 Gabby Miller & Justin Hendrix, US Senate AI Report Meets Mostly Disappointment, 
Condemnation, TECH POL’Y PRESS (May 16, 2024), https://www.techpolicy.press/us-senate -
ai-report-meets-mostly-disappointment-condemnation [https://perma.cc/J3TN-UPBG]. 

321 ARCHON FUNG, MARY GRAHAM & DAVID WEIL, FULL DISCLOSURE: THE PERILS AND 
PROMISE OF TRANSPARENCY 5 (2007). 

https://perma.cc/J3TN-UPBG
https://www.techpolicy.press/us-senate
https://www.washingtonpost.com/politics/2023/09/14
https://perma.cc/LM6G-WXTG
https://www.cnbc.com/2025/12
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yet insufficient piece of the regulatory puzzle.322 But given the likelihood of 
policy dominance by industry technical experts, the transparency argument runs 
the risk of giving policymakers an excuse to do as little as possible. 

Justifying elite control over policy on the basis of complexity reflects a 
Platonic “claim to scientific exceptionalism” such that “[o]nly certain people of 
gilded intellect . . . are privileged” with power.323 This affects not just the roster 
of people making policy, but the substance of that policy too. Specifically, policy 
could embody the notion that certain technologies are so complex that they defy 
“[p]olitical processes developed for the governance of ‘simpler’ policy problems 
within the ken of citizens and politicians are” not just ill suited to those 
technologies, but wholly “inappropriately applied to” technology policy.324 Eric 
Schmidt, the former CEO of Google, made this precise point, connecting 
technical expertise, complexity, and deregulation. “[T]here’s no way,” Schmidt 
argued, that “a nonindustry person can understand what is possible. It’s just too 
new, too hard, there’s not the expertise. . . . There’s no one in the government 
who can get it right. But the industry can roughly get it right and then the 
government can put a regulatory structure around it.”325 Put another way, under 
a theory of complexity, technologies become exempt from traditional forms of 
accountability, giving them privileged status just because it is “too hard.” 

Although some argue that standard-setting could prove to be effective as part 
of a regime of algorithmic accountability,326 sociotechnical standard setting has 
long been a tool to avoid regulation.327 For instance, instead of considering 
changes to automobile design to make cars safer, automakers preferred to 
standardize driving and human drivers through speed limits and psychological 

322 See, e.g., Citron, Due Process, supra note 2, at 1305-13 (describing various measures 
to ensure transparency and accountability in automated regulatory decision-making); Kroll et 
al., supra note 39, at 639, 657-60 (describing transparency’s limits). 

323 Bimber & Guston, supra note 238, at 557. 
324 Id. 
325 Scott Wong & Kevin Collier, Washington Is Struggling to Catch Up on Artificial 

Intelligence, NBC NEWS (May 15, 2023, at 17:53 ET) (quoting MEET THE PRESS REPORTS: 
The Power of A.I.: Cancer Detection, Digital Twins and an ‘A.I. God,’ at 11:46-12:02 (NBC 
television broadcast, aired May 14, 2023), https://www.youtube.com/watch?v=LtB8nDkfC5c 
&list=PL0tDb4jw6kPxRalKXntqYKEM3zCLUB-bC&index=40), https://www.nbcnews.co 
m/politics/congress/washington-struggling-catch-artificial-intelligence-rcna84489 [https://pe 
rma.cc/W9GG-JN87]. 

326 See Carlos Ignacio Gutierrez & Gary Marchant, Soft Law 2.0: Incorporating Incentives 
and Implementation Mechanisms into the Governance of Artificial Intelligence, OECD.AI: 
THE AI WONK (July 13, 2021), https://oecd.ai/en/wonk/soft-law-2-0 [https://perma.cc/WX4T-
4VRL] (discussing role of soft law instruments, including standard setting, in promoting 
responsible AI governance). 

327 See Rohan Grover, Consent Theater: A Sociotechnical Analysis of Data Privacy Law 
in Action (Aug. 2025) (Ph.D. dissertation, University of Southern California) (manuscript on 
file with author) (demonstrating deregulatory capacities of policymaking by standard-setting 
in the privacy context). 

https://perma.cc/WX4T
https://oecd.ai/en/wonk/soft-law-2-0
https://pe
https://www.nbcnews.co
https://www.youtube.com/watch?v=LtB8nDkfC5c
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tests.328 Standards set by experts were meant to stave off federal and state 
regulations that would have forced automakers to spend more money building 
crashworthy cars.329 The plastics industry took a similar approach to recycling. 
By creating recycling standards and shifting the burden of addressing plastics 
pollution to individuals, the plastics industry avoided taking any responsibility 
for its own role in the proliferation of forever chemicals and avoided stricter 
regulation.330 

The values accompanying technical expertise, particularly belief in the 
primacy of efficiency and accuracy over other values, push policymakers away 
from potentially more robust regulation. The valorization of efficiency above all 
else is a pathology of neoliberalism; it prioritizes market forces, principles of 
wealth maximization, and managerial governance as normatively preferable to 
other values. 331 It sidelines questions of power distribution, structural or 
systemic biases, and substantive principles of fairness. 332 Efficiency and 
accuracy have similar effects in technology design. Jessica Eaglin argues that 
when advocates for racial justice demand redesigning algorithms that 
disproportionately target racial minorities because the algorithms use variables 
highly correlated with race, their claims are dismissed as compromising a tool’s 
accuracy.333 Efficiency and accuracy become weapons that “narrow the scope of 
critique” of algorithmic tools away from structural reform.334 

Technical familiarity with proceduralism also undermines substantive 
fairness, justice, and equity. Procedural regularity could help insert elements of 
procedural due process into algorithmic governance,335 but procedural fairness 
is the limit of what technology experts can design into automated systems. 
Joshua Kroll and his computer science and law collaborators concede this at 
several points, noting that code can only implement “well-defined fairness 
properties,” but that fairness cannot be defined in advance.336 They admit that 
substantive notions of fairness are difficult to encode, and when writing about 

328 LEE VINSEL, MOVING VIOLATIONS: AUTOMOBILES, EXPERTS, AND REGULATIONS IN THE 
UNITED STATES 72 (2019). 

329 Id. at 46-52. 
330 See Michael F. Maniates, Individualization: Plant a Tree, Buy a Bike, Save the World?, 

GLOB. ENV’T POL., Aug. 2001, at 31, 33, 43; FRONTLINE: Plastic Wars (PBS television 
broadcast, aired Mar. 31, 2020), https://www.pbs.org/wgbh/frontline/documentary/plastic-w 
ars. 

331 See Britton-Purdy et al., supra note 20, at 1790. 
332 Id. at 1790-93. 
333 Eaglin, Technologically Distorted Conceptions, supra note 289, at 534. 
334 Id. at 535. 
335 See Citron, Due Process, supra note 2, at 1249-50 (advocating for procedural 

regulatory mechanisms in automated decision-making systems); Citron & Pasquale, supra 
note 44, at 18 (same); Crawford & Schultz, supra note 113, at 93 (same). 

336 Kroll et al., supra note 39, at 683, 689. 

https://www.pbs.org/wgbh/frontline/documentary/plastic-w
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substantive concerns, the authors return to procedure as their preferred method 
of coding for fairness.337 

Technical expertise also advances deregulatory agendas by papering over 
questions of structure with questions of technology. By bringing experience in 
technology assessment and systems analysis—processes that begin with the fact 
of a technology’s existence—technical expertise helps policymakers “avoid 
more fundamental criticism of the basic assumptions underlying our 
technological society and the cult of technological progress.”338 Policy becomes 
what Eaglin called “techno-correctionist,” focusing primarily on fixing a 
technology rather than questioning whether it should be used in the first place.339 

Informed by technology experts, policymakers and regulators get lost in 
trying to figure out how best to use machine learning to deliver healthcare or 
solve social problems, even though AI may be “fundamentally the wrong tool” 
to do so.340 For instance, even at its best, using AI to try to predict and prevent 
crime starts with the presumption that society is incapable of ameliorating the 
structural contributors to crime. The turn to AI’s predictive capacities limits 
policy to trying to predict where crime will happen and “catch people” before it 
happens.341 Other approaches are deprioritized. 

4. Risks for Vulnerable Populations 
Particularly given the political economy of technical expertise, foregrounding 

technical expertise in technology policy amplifies a pro-surveillance agenda that 
jeopardizes privacy. Technical expertise sees more data as the answer to 
algorithmic biases and errors; more data is the path to effective governance. 
Following that logic, automated systems should collect all relevant information, 
including sensitive attributes, to make the most accurate decisions. 342 

Information privacy is anathematic to that vision. 
Therefore, technical expertise poses dilemmas for vulnerable populations.343 

On the one hand, traditional approaches to collecting data on gender or race offer 

337 Id. at 688. 
338 Brooks, supra note 169, at 20. 
339 See Jessica M. Eaglin, When Critical Race Theory Enters the Law & Technology 

Frame, 26 MICH. J. RACE & L. 151, 155-58 (2021). This argument is often made in scholarship 
about the role of scientists in setting U.S. nuclear policy in the last century. See, e.g., GREGG 
HERKEN, COUNSELS OF WAR 357 (1987). 

340 CHRISTIAN, supra note 172, at 81 (quoting Interview by Brian Christian with Moritz 
Hardt, Dir., Max Planck Inst. for Intelligent Sys., (Dec. 13, 2017)). 

341 Id. (“[Prediction] doesn’t really offer . . . a mechanism to structurally reduce crime.”). 
342 See Kroll et al., supra note 39, at 681-82 (suggesting allowing algorithms “to consider 

protected class status can actually make outcomes fairer” in cases where past discrimination 
has resulted in “insufficiently rich set of factors to assess members of a protected class with 
the same degree of accuracy as nonmembers”). 

343 See Ari Ezra Waldman, Legibility Double Binds, 104 B.U. L. REV. 1051, 1053-54 
(2024) [hereinafter Waldman, Legibility] (describing “legibility double binds” for gender-
nonconforming populations, where “[w]hen they remain illegible, they can be marginalized 
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gender-expansive and multi-racial populations limited options, thereby erasing 
their identities.344 Collecting more and more granular data could, therefore, be 
beneficial, particularly to identifying discrimination, highlight injustice, and 
giving marginalized individuals a chance to see themselves recognized.345 On 
the other hand, government collection of data is a weapon of control and 
discipline. Sometimes, there is virtue in the state knowing less.346 Technical 
expertise’s faith in data collection and analysis could lead to policies that short 
circuit marginalized populations’ desire to remain obscure from and less legible 
to the state.347 Instead, they would be swept into datasets against their will and 
made legible to state apparatuses that can use that data to harm. 

The risks for the most marginalized do not stop there. Kate Crawford has 
argued that classification, “a core practice in artificial intelligence,” essentializes 
all subjects within a data set into a single or single set of characteristics AI 
designers choose to highlight.348 Ryan Calo has called this reduction to one-
dimensionality “dehumanizing.”349 Indeed, but it is doubly risky for those whose 
essentialized identities are sources of discrimination, harassment, 
stigmatization, and bias. Today, that may be people of color, queer people, 

because they are erased; when they become legible, they can be marginalized because of the 
harassment and discrimination that stem from their challenge to traditional gender norms”). 

344 E.g., Sonia K. Katyal, The Numerus Clausus of Sex, 84 U. CHI. L. REV. 389, 406-07 
(2017) (discussing how “presumption of polarities between male and female” leads to 
“empirically unwarranted presumptions” like intersex children who are immediately assigned 
identities when born to be congruent with gender binary); Nancy J. Knauer, “Gen Silent”: 
Advocating for LGBT Elders, 19 ELDER L.J. 289, 342-43 (2012) (describing how expressions 
of LGBT identity by closeted LGBT elders could, in conjunction with embedded anti-LGBT 
bias, facilitate claims of diminished capacity and ultimately, erasure); Nancy C. Marcus, 
Bridging Bisexual Erasure in LGBT-Rights Discourse and Litigation, 22 MICH. J. GENDER & 
L. 291, 295 (2015) (introducing issues arising from bisexual erasure); Cara E. Trombadore, 
Police Officer Sexual Misconduct: An Urgent Call to Action in a Context Disproportionately 
Threatening Women of Color, 32 HARV. J. ON RACIAL & ETHNIC JUST. 153, 167-68 (2016) 
(emphasizing data pertaining to police sexual violence is rarely considered through 
intersectional lens, thus neglecting experiences of LGBT and gender-nonconforming people); 
Kenji Yoshino, The Epistemic Contract of Bisexual Erasure, 52 STAN. L. REV. 353, 459-60 
(2000) (explaining cross-sex marriage requirement could present additional harm to bisexuals 
by “forcing [them] to view the world through the lens of sex”). 

345 See, e.g., Jordan Blair Woods, LGBT Identity and Crime, 105 CALIF. L. REV. 667, 675-
76, 710, 724 (2017) (stating lack of available data makes it difficult to identify LGBT 
inequalities in criminal legal system). 

346 Daniel J. Solove, The Virtues of Knowing Less: Justifying Privacy Protections Against 
Disclosure, 53 DUKE L.J. 967, 988-98 (2003) (exploring how over-disclosure in name of free 
speech principles could instead harm free speech by threatening autonomy of speakers and 
listeners). 

347 See generally Woodrow Hartzog & Evan Selinger, Surveillance as Loss of Obscurity, 
72 WASH. & LEE L. REV. 1343 (2015); Waldman, Legibility, supra note 343. 

348 KATE CRAWFORD, ATLAS OF AI: POWER, POLITICS, AND THE PLANETARY COSTS OF 
ARTIFICIAL INTELLIGENCE 127, 146-47 (2021). 

349 Calo, Modeling Through, supra note 177, at 1396. 
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gender-diverse populations, the unhoused, those living with disabilities, and 
immigrants. In an era of scapegoat politics, it could also be anyone out of favor 
with authoritarian governments. 

Including technical expertise in policymaking also empowers industry-
employed experts to act as gatekeepers against policies to support the vulnerable. 
For instance, the California law restricting vehicular geolocation tracking was 
meant in part to protect victims of intimate partner violence and stalking, most 
of whom are women.350 Tesla opposed the law and has claimed on multiple 
occasions that removing access from abusive partners is technically infeasible 
and impractical. 351 Had the California legislature listened, stalking and 
harassment victims in the state would still be at the mercy of their abusers even 
from afar and have their movements remotely controlled. 

Therefore, technical expertise brings with it certain consequences and those 
consequences for policy may lead us in the wrong direction. More generally, 
arguments for technical expertise in technology policymaking are based on 
faulty premises, contain logical flaws, and contribute to deregulatory and 
discriminatory policy agendas. Many of the arguments undergirding one of the 
fundamental assumptions of much of law and technology scholarship and policy 
do not withstand critical scrutiny. But we are not without hope; we are not left 
to the whims of relativism. The next Part takes a second look at the arguments 
for technical expertise and policymaking and identifies a nuanced, collaborative 
path forward. 

IV. CHARTING A NUANCED PATH FOR TECH EXPERTISE 

So far, this Article has shown that many of the arguments for the necessity of 
technical expertise in technology policymaking are weak or incomplete. This 
Part tackles the next obvious question: If the goal is to create technology policy 
in the public interest, what are the conditions under which technical expertise 
should be integrated into policymaking and regulatory processes? The next 
Sections review and respond to current proposals for thinking about the role of 

350 Dan Levine & Kristina Cooke, California Enacts Car Data Privacy Law to Curb 
Domestic Violence, REUTERS (Sep. 30, 2024, at 13:14 ET), https://www.reuters.com/business/ 
autos-transportation/california-enacts-car-data-privacy-law-curb-domestic-violence-2024-09 
-30. The law was drafted and supported by Professor Jane Stoever and the University of 
California Irvine Domestic Violence Clinic, among other advocates for domestic violence 
survivors. Special thanks to Professor Stoever for this example. 

351 See Kristina Cooke & Dan Levine, An Abused Wife Took on Tesla Over Tracking Tech. 
She Lost., REUTERS (Dec. 19, 2023, at 10:48 ET), https://www.reuters.com/technolo gy/ an-
abused -wife-took- tesla-over-tracking-tech-she-lost-2023-12-19 (describing how domestic 
violence victim “made multiple requests to Tesla in writing and in person . . . seeking remote 
data logs and asking Tesla to disable her husband’s account,” which Tesla responded saying 
removal impossible because husband’s name “remained on the vehicle’s title as a co-owner”); 
Kashmir Hill, Your Car Is Tracking You. Abusive Partners May Be, Too., N.Y. TIMES (Dec. 
31, 2023), https://www.nytimes.com/ 2023/ 12/ 31/ technology/ car-trackers-gps-abuse.html 
(illustrating how Tesla denied and avoided responsibility for harassment of woman by her 
separated husband using remote Tesla access). 

https://www.nytimes.com
https://www.reuters.com/technolo
https://www.reuters.com/business
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technical expertise and then offer a new way of thinking about when technical 
expertise can add value to technology policymaking. 

A. The Inadequacies of Current Proposals 
There are several proposals in the scholarly literature for addressing the risks 

technical expertise brings to policy spaces. They include training technologists, 
reconstituting the OTA, disaggregating the values and implementation stages of 
tech policymaking, and integrating lay publics. These proposals neither 
adequately respond to the critiques in Part III nor acknowledge the areas where 
technical expertise can serve the public interest. 

Several scholars and commentators recommend training tech experts in 
privacy, bias, ethics, the social sciences, and the humanities, 352 as well as 
creating a mechanism for professionalization and licensure.353 The ultimate goal 
of both proposals is to expand technologists’ worldviews beyond their technical 
training so they recognize the limitations of solely technical ways of thinking.354 

Plus, if technology experts had to follow professional ethical mandates and saw 
themselves as serving the public rather than industry or their own interests, the 
argument goes, they may be less likely to promote deregulatory, surveillant, and 
discriminatory policy agendas.355 

That is certainly possible, and education to contextualize technology in 
society is a good thing. Professionalization and associated ethical and behavioral 

352 See, e.g., Waldman, supra note 15, at 720-21 (emphasizing how “both privacy and 
ethics are inconspicuous in engineering schools’ course catalogs and curricula”); Susan 
Landau, Educating Engineers: Teaching Privacy in a World of Open Doors, INST. ELEC. 
ELECS. ENG’RS SEC. & PRIVACY MAG., May/June 2014, at 66 (advocating for teaching privacy 
to computer scientists); John Naughton, Opinion, How a Half-Educated Tech Elite Delivered 
Us Into Chaos, GUARDIAN (Nov. 19, 2017, at 02:00 ET), https://www.theguardian.com/ 
commentisfree/2017/nov/19/how-tech-leaders-delivered-us-into-evil-john-naughton [https:// 
perma.cc/2U8N-7PPH] (“[T]he new masters of our universe . . . have had no exposure to the 
humanities or the social sciences, the academic disciplines that aim to provide some 
understanding of how society works . . . .”); Moon Duchin & Douglas M. Spencer, Models, 
Race, and the Law, 130 YALE L.J. F. 744, 782-83 (2021) (recommending training for 
technologists “in the humanities and social sciences . . . [to] enable modelers and software 
engineers to build tools that answer to the needs of law and policy—and to understand their 
limitations”). 

353 Sharma, supra note 11, at 1142 (proposing “AI Hippocratic oath”-style 
professionalization). 

354 See Schneier, supra note 47 (advocating for increase in “supply” of public-interest 
technologists by expanding curricula to include ethics, social sciences, and policy and human-
centered design along with expanding careers which exist for technologists desiring to do 
public policy work); Lauren Rhu & Anne Washington, AI’s Wide Open: Premature Artificial 
Intelligence and Public Policy, 26 B.U. J. SCI. & TECH. L. 353, 355-66, 378 (2020) 
(highlighting how ensuring there is “AI in the public interest” requires frameworks for 
assessing AI systems and prematurely released tools). 

355 Sharma, supra note 11, at 1143-48 (exploring potential impacts of professionalizing AI 
engineers). 

https://www.theguardian.com
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obligations can catalyze improved service. 356 But many of these proposals 
imagine something qualitatively different than the technical expertise at issue 
here. For instance, Moon Duchin and Douglas Spencer recommend that lawyers 
be “conversant with probability, statistics, and an introduction to algorithms” 
and that technologists should have “training in the humanities and social 
sciences” to equip both groups with basic tools to challenge technical studies.357 

Those are good ideas, but they are limited to the kind of basic knowledge one 
might need in order to know what questions to ask. And sometimes, that may be 
all the expertise a lawmaker needs. However, the arguments do not touch on the 
conditions in which more extensive technical expertise should be prioritized in 
policymaking. 

Plus, some argue that credentialism comes with its own risks, including 
potentially erecting barriers to much needed professional diversity.358 Nor are 
professional associations necessarily a path to a public interest mindset; many 
of these organizations are beholden to their funders and sensitive to the demands 
of the profit-seeking industries that employ most organization members.359 

Another proposal is to revive at least some version of the OTA, which would 
frame the role of technical expertise as providing information to policymakers 
and letting them make decisions among a range of options.360 The goal of this 

356 See Sandeep Vaheesan & Frank Pasquale, The Politics of Professionalism: 
Reappraising Occupational Licensure and Competition Policy, 14 ANN. REV. L. & SOC. SCI. 
309, 317-18 (2018) (describing how “occupational regulations can raise wages and draw more 
skilled and diligent individuals into a field over a longer time horizon,” thus leading to both 
superior quality service and enhanced public safety). 

357 Duchin & Spencer, supra note 352, at 782-83 (emphasis added). 
358 See K. Sabeel Rahman & Jocelyn Simonson, The Institutional Design of Community 

Control, 108 CALIF. L. REV. 679, 723-24 (2020) (describing conflict over whether to include 
people with criminal records to serve on Oakland civilian police review board, where 
institutional actors demanded “relevant experience,” excluding those structurally hampered 
from achieving such experience). This argument may be overblown. See Vaheesan & 
Pasquale, supra note 356, at 313-14 (discussing how those who oppose occupations licensing 
do not acknowledge many professions allow relatively young and inexperienced individuals 
to “take on enormous responsibility” without requiring sufficient training). 

359 See ARI EZRA WALDMAN, INDUSTRY UNBOUND: THE INSIDE STORY OF PRIVACY, DATA, 
AND CORPORATE POWER 68-70, 111, 128, 138, 245 (2021) (describing how International 
Association of Privacy Professionals, a professional licensing body and trade association with 
more than fifty thousand members in 2019, amplifies corporate discourses and undermines 
privacy protections). 

360 See, e.g., MIESEN & MANLEY, supra note 46, at 41-42 (arguing elected representatives 
should recommit to technology assessment which focuses on hiring and deploying scientists 
and technologists “to identify, research, and explain emerging technologies to 
policymakers—and to lead the organizations where those priorities will be enacted”); Will 
Rinehart, Should Congress Revive the Office of Technology Assessment?, AM. ACTION F. (Oct. 
29, 2018), https://www.americanactionforum.org/insight/should-congress-revive-the- office-
of- technology -assessment [https:// perma.cc/ M7KM- WGQ3] (critiquing arguments for 
reviving OTA); FLUITT & GIVENS, supra note 82, at 9-11 (highlighting various strengths of 
OTA); Gedye, supra note 163 (describing how OTA functioned as “kind of early-warning 

https://perma.cc
https://www.americanactionforum.org/insight/should-congress-revive-the-office
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and similar proposals is to place technical expertise into an objective role of 
knowledge creation and synthesis. There is historical precedent for this. Zuoyue 
Wang has argued that the President’s Science Advisory Committee (“PSAC”) 
successfully provided objective technical advice on nuclear policy during the 
Eisenhower and Kennedy Administrations.361 However, to the extent that PSAC 
scientists were objective, their objectivity was a product of a rough national 
consensus about basic facts and values, a consensus that no longer exists 
today.362 What seemed like objectivity to people at the time was, in truth, 
political agreement: Both President Eisenhower and PSAC wanted to reduce the 
nuclear threat and challenge the military-industrial complex.363 

More to the point, technology assessment cannot be amidst and above politics 
at the same time. Any attempt to recreate a supposedly objective institution for 
producing scientific and technical information in Congress will suffer from the 
same fatal contradiction. That does not mean Congress should have gotten rid of 
the OTA. Nor does it mean there is no role for a reconstituted OTA in the future. 
But it does mean that a new OTA alone will not solve the problem of deferring 
to industry-influenced technical expertise in policymaking. 

Some scholars have suggested disaggregating policy from implementation, 
reserving technical expertise only for the latter.364 This suggestion has some 
intuitive appeal. It acknowledges the technology expert’s skills in translating law 
into code but reflects wariness around giving biased technologists too much 
power to set the course for policy. However, this proposal promises too much. 
Separating policy from implementation is difficult because one cannot follow a 
rule without interpreting it.365 There is a long history of social science literature 
demonstrating how technology design involves value judgments.366 Based on 

sign” for new technologies where “[a]fter an evenly split bipartisan panel approved the topic, 
the agency’s in-house team would select and work with top outside experts to produce the 
reports, which would then undergo peer review”); Kim Zetter, Of Course Congress Is Clueless 
About Tech—It Killed Its Tutor, WIRED (Apr. 21, 2016, at 07:00 ET), https://www.wired.com/ 
2016/04/office-technology-assessment-congress-clueless-tech-killed-tutor (emphasizing how 
OTA served as “encyclopedia” for technology and science which “help[ed] policymakers get 
to a good outcome” because experts were not lobbyists or activists); Rush Holt, Op-Ed: 
Reversing the Congressional Science Lobotomy, WIRED (Apr. 29, 2009, at 10:40 ET), 
https://www.wired.com/2009/04/fromthefields-holt (looking at OTA as model for providing 
lawmakers their own science advisors). 

361 ZUOYUE WANG, IN SPUTNIK’S SHADOW: THE PRESIDENT’S SCIENCE ADVISORY 
COMMITTEE AND COLD WAR AMERICA 319-20 (2008). 

362 Id. at 319. 
363 Id. at 2, 319-20. 
364 See COLLINS & EVANS, supra note 311, at 138 (attempting to “separate the technical 

from the political phase” of technological debates, leaving former to experts and latter to 
general public). 

365 E.g., EYAL, supra note 16, at 118 (giving example of FDA medical reviewers still 
exercising judgment in deciding whether to approve or reject new drug applications). 

366 See, e.g., Mary Flanagan, Daniel C. Howe & Helen Nissenbaum, Embodying Values in 
Technology: Theory and Practice, in INFORMATION TECHNOLOGY AND MORAL PHILOSOPHY 

https://www.wired.com/2009/04/fromthefields-holt
https://www.wired.com
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this, it is a fallacy to think that once values are set, implementers will just do 
what they’re told like robots or automatons.367 There are always choices to 
make, big and small, along the way.368 

Another prominent proposal aimed at adjusting the balance of power in 
technology policy settings is to integrate the public into policymaking.369 Ngozi 
Okidegbe argues that representatives from communities subject to police 
surveillance should sit on local commissions that assess police use of AI.370 

Jessica Eaglin warns against reliance on elite experts to achieve significant 
decarceration and argues that laypersons should be involved in shaping criminal 
justice agendas, including the use of technology.371 Critical law and technology 
scholars have demanded the inclusion of “those whose lives are supposed to be 
improved by the deployment of counter-surveillance technologies” in the design 
process.372 

Including many more people in the process of technology policymaking is a 
good (and old) idea. 373 It can create an agonistic field where the political 
inclinations of industry’s technical experts are at least contested. But it brings 

322, 322-47 (Jeroen van den Hoven & John Weckert eds., 2008) (discussing how technology 
developers in United States and other “technology-producing liberal democracies” might 
assume constitutional values like free speech, free association, equality, due process, privacy, 
and property are important); Bruno Latour, Where Are the Missing Masses? The Sociology of 
a Few Mundane Artifacts, in SHAPING TECHNOLOGY/BUILDING SOCIETY 225, 232 (Wiebe E. 
Bijker & John Law eds., 1992) (describing safety value considerations in creation of alarm 
which flashes and sounds when driver is not buckled in started car); Langdon Winner, Do 
Artifacts Have Politics?, 109 DAEDALUS 121, 123 (1980) (introducing technological politics). 

367 See Mulligan & Bamberger, supra note 84, at 710 (emphasizing how “technology and 
law are shaped by distinctly different systems of logic”); see also HOOS, supra note 181, at 
131 (“The point cannot be stressed enough that discriminatory value judgements prevail 
throughout systems analytic procedures.”). 

368 Citron, Due Process, supra note 2, at 1288 (“Because agency officials ultimately 
control the administration of automated decision systems, pre-deprivation process is surely 
possible. . . . Computer programmers inevitably engage in rulemaking when they construct an 
automated system’s code.”). 

369 Lay inclusion is not a new proposal and sits in a longstanding social science literature 
on expertise. See, e.g., Langdon Winner, The Democratic Shaping of Technology: Its Rise, 
Fall and Possible Rebirth, 7 ENGAGING SCI., TECH., & SOC’Y 95, 97 (2021) (describing 
author’s 1980s proposal to open technology assessment “more broadly[] . . . to a democratic 
citizenry as a whole”); Brooks, supra note 169, at 19 (“What is the appropriate role of the 
public in TA?”). 

370 Okidegbe, Democratizing Potential of Algorithms, supra note 305, at 767-69. 
371 Eaglin, The Categorical Imperative, supra note 27, at 2739; see also Simonson, supra 

note 27, at 1612 (calling for “adversarial, contestatory forms of [lay] participation and 
resistance” in criminal justice more generally). 

372 Gürses et al., supra note 27, at 587. 
373 See, e.g., Sadowski, supra note 170, at 18 (showing some original proponents of OTA 

also wanted public more involved); Wynne, supra note 27, at 59, 62-67 (showing how 
introduction of lay knowledge could have avoided miscalculation of effect of radioactive 
cesium on sheep in UK); Winner, supra note 369, at 99 (referring to Loka Institute as attempt 
to conduct technology assessment with citizen participation). 
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with it the benefits and disadvantages of “inclusion friction.”374 More people in 
the room means a slower pace, redistributed resources, additional deliberation, 
and more work to persuade others.375 This could result in decision paralysis as 
consensus becomes elusive.376 On the one hand, some advocates may want this. 
Greater participation could slow down and even stop the adoption of biased 
surveillance technologies. 377 On the other hand, paralysis runs both ways, 
stifling progress on matters that demand attention. 

All of these proposals are trying to do the same thing: Balance the admitted 
need for technical expertise in some contexts against the risks that technical 
expertise dominated by industry perspectives will skew policymaking against 
the public interest. They get us closer to that goal by surfacing the risks. 
Credentialism highlights technical experts’ contrary incentives and orthogonal 
ways of thinking. Putting technical expertise inside Congress and including 
additional voices to contest technical experts’ ways of thinking remind us that 
incentives need to be aligned to achieve public-oriented results. And separating 
values from implementation shines light on the reality of technical complexity 
in many technology policy questions. But none of the proposals stem from deep 
interrogation of the arguments for and against the necessity of technical 
expertise in technology policymaking. They are all general responses to 
concerns about an existing reality. As the next Section describes, interrogating 
the arguments for technical expertise in policymaking allows us to take the next 
step and concretize these disparate ideas into a set of conditions in which 
technical expertise may serve the public interest in policymaking. 

B. Technical Expertise and the Public Interest 
Even accepting the biases in technical expertise and acknowledging the 

under-inclusivity of some of the arguments and the negative consequences of 
others, several arguments for the necessity of technical expertise remain intact. 
This Section details three principles for scholars and policymakers to use when 
considering the necessity of technical knowledge in technology policymaking. 

Although it is true that increasingly complex neural networks may make some 
AI inscrutable even to technical experts, thus making complexity a weak 
argument for technical expertise,378 that is not true for all AI systems. Nor will 
it be true for every new technology to come. Technical experts’ capacity to go 
under the hood of technologies can still support effective policymaking when 
going under the hood matters. Therefore, one condition under which technical 
expertise may be necessary for policymaking in the public interest is when 
technical complexity is both a barrier to effective policymaking and capable of 
being pierced by technical expertise. 

374 EYAL, supra note 16, at 81. 
375 See id. 
376 Id. at 113; Brooks, supra note 169, at 22. 
377 See Okidegbe, Democratize, supra note 27, at 1735-36. 
378 See supra Section III.B.1. 
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An example from the encryption context illustrates this condition. On 
December 2, 2015, Syed Farook killed fourteen people and injured twenty-two 
others in a mass shooting in San Bernardino, California.379 Because the phone 
was encrypted, the FBI asked Apple to have its engineers write new software 
that would override the phone’s security features and give investigators a 
“backdoor” or “golden key” to the content.380 Civil liberties groups opposed the 
idea because it would give governments unprecedented and easy access to the 
private communications of hundreds of millions of people.381 Technical experts 
also brought their expertise to show the dangers of the FBI’s policy.382 Whitfield 
Diffie and other well-known cryptography experts wrote a report explaining the 
technical details of Apple’s encryption and the technical risks to security from 
the FBI’s demands. 383 The conflict never came to a head because the FBI 
contracted with a foreign company to unlock the phone,384 but the episode is a 
good example of the importance of technical expertise where technical expertise 
could help: The technology was scrutable and the absence of technical 
perspectives would have led to bad policy. 

But the argument for the necessity of technical expertise is not as strong in 
other contexts, particularly where technological complexity is irrelevant or 
technical expertise would not help. A legislature could prohibit the use of AI in 
certain contexts that pose significant dangers to civil liberties.385 Period. Full 
stop. It could pass a “technology forcing” law that mandated certain fairness or 
justice outcomes with AI use without interference from technical experts 

379 Everett Rosenfield & Christine Seib, NBC News Reports Identity of Suspected San 
Bernardino Attacker, CNBC (Dec. 3, 2015, at 07:32 ET), https://www.cnbc.com/2015/12/02/ 
authorities-responding-to-reports-of-mass-shooting-in-san-bernardino-california-nbc-los-
angeles.html [https://perma.cc/6NZ2-PTD5]. 

380 Leander Kahney, The FBI Wanted a Back Door to the iPhone. Tim Cook Said No, 
WIRED (Apr. 16, 2019, at 12:43 ET), https://www.wired.com/story/the-time-tim-cook-sto od-
his-ground-against-fbi. 

381 See Brief of Amici Curiae Priv. Int’l & Hum. Rts. Watch, In re the Search of an Apple 
iPhone, No. CM 16-10 (C.D. Cal. Mar. 3, 2016) (supporting Apple); Brief of Amici Curiae 
ACLU et al., in support of Apple, Inc., In re the Search of an Apple iPhone, No. CM 16-10 
(C.D. Cal. Mar. 3, 2016). 

382 See Brief of Amici Curiae iPhone Sec. & Applied Cryptography Experts in Support of 
Apple Inc.’s Motion to Vacate Ord. Compelling Apple Inc. to Assist Agents in Search, and 
Opposition to Gov’t’s Motion to Compel Assistance, In re the Search of an Apple iPhone, 
No. CM 16-10 (C.D. Cal. Mar. 2, 2016). 

383 See generally HAROLD ABELSON ET AL., MASS. INST. TECH. COMP. SCI. & A.I. LAB’Y, 
KEYS UNDER DOORMATS: MANDATING INSECURITY BY REQUIRING GOVERNMENT ACCESS TO 
ALL DATA AND COMMUNICATIONS, (July 6, 2015), https://dspace.mit.edu/bitstream/handle/ 
1721.1/97690/MIT-CSAIL-TR-2015-026.pdf. 

384 Mitchell Clark, Here’s How the FBI Managed to Get into the San Bernardino Shooter’s 
iPhone, VERGE (Apr. 14, 2021, at 15:58 ET), https://www.theverge.com/2021/4/14/22383957 
/fbi-san-bernadino-iphone-hack-shooting-investigation [https://perma.cc/FUL4-LHPB]. 

385 See Evan Greer, Opinion, Don’t Regulate Facial Recognition. Ban It., BUZZFEED NEWS 
(July 18, 2019, at 14:50 ET), https://www.buzzfeednews.com/article/evangreer/dont-regulate 
-facial-recognition-ban-it [https://perma.cc/29GM-XE6K]. 

https://perma.cc/29GM-XE6K
https://www.buzzfeednews.com/article/evangreer/dont-regulate
https://perma.cc/FUL4-LHPB
https://www.theverge.com/2021/4/14/22383957
https://dspace.mit.edu/bitstream/handle
https://www.wired.com/story/the-time-tim-cook-sto
https://perma.cc/6NZ2-PTD5
https://www.cnbc.com/2015/12/02
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protesting infeasibility.386 The point of a technology forcing law is to push the 
development of technology to meet the public interest. Technical knowhow is 
mostly irrelevant. In these contexts, technical expertise in policymaking may 
narrow the range of options on the policy spectrum if too much weight is given 
to current technical ways of thinking and technical concerns about translation 
into code and the values of accuracy and procedure. That is because the 
questions in these technology policy contexts are moral, not technical; general 
familiarity with technology’s effects on society may be enough. 

As for governance-based rationales for prioritizing technical expertise, 
several remain cogent. Frank Pasquale is right that technical expertise may be 
necessary to understand precisely how dominant platforms use their dominance 
to sideline potential rivals.387 Margot Kaminski is right that technical expertise 
may be necessary if the goal is to impose limits on privacy-invasive or socially 
harmful technologies inside the design process rather than after the fact.388 

Danielle Citron and Pasquale are also correct that technical experts are necessary 
if government regulators want to interrogate precisely how credit scoring 
algorithms process data inputs.389 Without technical expertise, neither Congress 
nor regulators could interpret submissions from regulated entities, keep industry 
honest, push back on invalid claims of technological infeasibility, and write 
reports to counter industry claims at hearings. These examples suggest a second 
condition where technical expertise in policymaking may be necessary to serve 
the public interest: When government regulators need to evaluate the scrutable 
technical claims of the industries they regulate. 

Consider these examples from environmental regulation to see how this 
would work in practice. The Clean Air Act (“CAA”) Amendments of 1970 
required automakers to reduce carbon monoxide, hydrocarbon, and nitrogen 
oxide emissions by 90% by 1975 or 1976.390 However, Congress knew that 
domestic automakers lacked the technology to meet the standards. 391 They 
pushed auto companies to leverage their own engineering expertise to research 
and develop new ways of reducing dangerous auto emissions.392 Companies 
then had to present their findings to the new EPA to prove compliance.393 

Therefore, the EPA hired chemists, automotive engineers, chemical engineers, 

386 See D. Bruce La Pierre, Technology-Forcing and Federal Environmental Protection 
Statutes, 62 IOWA L. REV. 771, 771, 805 (1977); see also Union Elec. Co. v. EPA, 427 U.S. 
246, 257 (1976) (describing requirements as “technology-forcing” because they “are 
expressly designed to force regulated sources to develop pollution control devices that might 
at the time appear to be economically or technologically infeasible”). 

387 PASQUALE, supra note 2, at 162. 
388 Kaminski, Binary Governance, supra note 98, at 1570-71. 
389 Citron & Pasquale, supra note 44, at 25. 
390 Clean Air Act Amendments of 1970, Pub. L. No. 91-604, § 6, 84 Stat. 1676, 1690. 
391 VINSEL, supra note 328, at 198. 
392 Id. (noting CAA was “technology forcing”). 
393 Id. at 195 (describing one year “suspension applications” by companies requiring 

companies show good faith efforts but technology not yet feasible). 



  

   

 

      
     

        
 

            
         

            
     

   
    

        
    

      
           

       
       

       
           

         
        

 
        

        
          

         
   

          
 

   
              

              
          

  
      

           
   

     
          

             
        

    
     

               
              

        
    

517 2026] CHALLENGING TECHNICAL EXPERTISE 

and experts in the health effects of air pollution to check, interrogate, and 
challenge auto industry claims about their compliance with the CAA.394 Without 
their own experts, regulators would have had to just take industry at their word 
that they were following the law. 

More recently, the EPA fined Volkswagen for designing their cars to evade 
emissions testing.395 Volkswagen engineers programmed their systems to sense 
when they were being tested and immediately initiate a protocol that temporarily 
reduced nitrous oxide emissions.396 Independent researchers figured out the car 
manufacturer’s mischief.397 In-house technical experts may have been able to 
spot it sooner as part of a more robust regulatory mechanism. 

In the AI and algorithmic contexts, different approaches to regulation may 
require different levels of technical know-how. Several scholars have suggested 
that effective technology governance requires ongoing monitoring of industry 
practices, from privacy programs to AI code.398 To fulfill its mandate to police 
“unfair and deceptive” business practices, for instance, the FTC’s authorizing 
statute explicitly empowers the Commission “[t]o gather and compile 
information” for the purposes of ongoing monitoring and investigation of any 
company under its jurisdiction.399 As Rory Van Loo notes, the FTC would need 
to strengthen its staffing and technical expertise to do this.400 That may be true 
in some cases, but only when interrogation of scrutable technology is necessary 
to achieve a public interest regulatory goal. 

Monitoring requires expertise choices throughout the governance process. 
Assume that the FTC creates a rule that prohibits the use of algorithms in 
automated decision-making systems if those systems have a disparate impact on 
racial, ethnic, or sexual minorities.401 When the FTC monitors compliance with 
its disparate impact rule, it has a choice about expertise. If it monitors bias 
through code, then technology expertise is necessary to parse the code received 

394 Id. at 182-91. 
395 See Press Release, DOJ, Volkswagen AG Agrees to Plead Guilty & Pay $4.3 Billion in 

Criminal & Civil Penalties; Six Volkswagen Execs. & Emps. Are Indicted in Connection with 
Conspiracy to Cheat U.S. Emissions Tests (Jan. 11, 2017), https://www.justice.gov/archives/ 
opa/pr/volkswagen-ag-agrees-plead-guilty-and-pay-43-billion-criminal-and-civil-penalties-
six [https://perma.cc/2YBR-FQ4N]. 

396 Volkswagen Clean Air Act Civil Settlement, EPA: ENFORCEMENT, https://www.epa.gov 
/enforcement/ volkswagen- clean- air- act- civil- settlement [https:// perma.cc/ D7UH -ZUSL] 
(last visited Apr. 28, 2026). 

397 Press Release, DOJ, supra note 395. 
398 See, e.g., Rory Van Loo, The Missing Regulatory State: Monitoring Businesses in an 

Age of Surveillance, 72 VAND. L. REV. 1563, 1617 (2019); Cohen, How (Not) to Write, supra 
note 179, at 14 (emphasizing need to modernize privacy governance). 

399 15 U.S.C. §§ 45(a)(1), 46(a). 
400 Van Loo, supra note 398, at 1619-20. 
401 For the sake of the hypothetical, set aside the prospect of potential challenges to the 

FTC’s authority to impose such a rule. See LabMD Inc. v. FTC, 894 F.3d 1221, 1236 (11th 
Cir. 2018) (limiting FTC’s power requiring companies take reasonable security measures 
partly due to requirement vagueness). 

https://perma.cc
https://www.epa.gov
https://perma.cc/2YBR-FQ4N
https://www.justice.gov/archives
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from industry: The code is scrutable and parsing it is necessary for effective 
regulation. Alternatively, the Commission could mandate what Lauren Willis 
calls “dashboard simplicity.”402 It could be made relatively easy “to know at a 
glance whether a regulated entity has met performance targets or produced 
technically compliant products or services.” 403 The underlying code-based 
choices that went into building an AI in a certain way would remain obscure. 
Nor would regulators be able to discern precisely what part of the algorithm is 
causing the bias. But it is not clear a regulator trying to enforce a prohibition on 
disparate impact needs to know that information. One could argue that fixing the 
algorithm is its designers’ job, not the government’s. 

A third and final condition must navigate the political economy of technical 
expertise. Today, technical expertise in policymaking tends to be dominated by 
those with the most money, the best access, and the greatest storehouse of data— 
namely, the information industry. 404 That background may skew technical 
advice, whether by leaning into technosolutionism or leaning away from robust 
government regulation. Therefore, even when it meets the above conditions, 
technical expertise should only be seen as helpful to making technology policy 
in the public interest when the interests of the technical experts align with the 
public’s. 

Who the technical experts are matter. As Andrew Selbst, danah boyd, Sorelle 
Friedler, Suresh Venkatasubramanian, and Janet Vertesi argue, not all technical 
experts are the same: Many will approach a topic like fairness in machine 
learning through the assumptions, language, and tools of their fields and likely 
fall into a series of “traps” that reflect their lack of social competence and their 
individual and institutional incentives that conflict with the public welfare.405 

Some technical experts may fail to see how adding new technology into existing 
social systems will change or affect human behavior; some will be unable to 
map the social ecosystem their code is infecting; some will see technology as 
the only possible solution to social problems. 406 Any relationship between 
technical expertise and policymaking must acknowledge and address this 
pathology. 

These are longstanding hammer-nail problems with imperfect but viable 
solutions. Any technical expertise will be biased by technical ways of thinking 
and knowing; there is no way around it. Technical experts steeped in industry 
environments and for-profit logics may be less able to provide advice and 
expertise in ways that challenge dominant industry powers and dominant 
business models. We can ameliorate the pathologies of industry-friendly 
technical expertise by looking elsewhere, including groups like Distributed 

402 Willis, supra note 260, at 1340. 
403 Julie E. Cohen, The Regulatory State in the Information Age, 17 THEORETICAL 

INQUIRIES L. 369, 405-06 (2016). 
404 See supra Section III.C.2. 
405 Selbst et al., supra note 23, at 60-63. 
406 Id. 
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Artificial Intelligence Research Institute, founded by Timnit Gebru, and the 
Algorithmic Justice League, founded by Joy Buolamwini, to replace a reflexive 
turn to industry.407 Policymakers can turn to technical experts trained in other 
fields, including scholars like Kate Crawford. They must also be willing to defy 
industry-oriented technical expertise when expertise in how an underlying 
technology works is simply not necessary to ensure that technology adheres to 
the public interest. 

There is precedent for looking beyond the usual industry-aligned suspects 
when writing technology policy. Former Democratic Senator Sherrod Brown 
proposed the Data Accountability and Transparency Act (“DATA”) in 2020 
after exclusively meeting and engaging with privacy scholars, civil rights 
groups, and consumer protection organizations.408 He did not include industry 
leaders or technologists in his outreach.409 The result was a different kind of 
privacy bill. It included bans on certain types of AI rather than widely ridiculed 
consent requirements. 410 It included civil rights protections that could be 
enforced by an independent agency and state attorneys-general rather than rights 
in name only. It would have imposed penalties on corporate executives when 
they mislead consumers about their data and fail to protect their privacy.411 

Compare DATA to Virginia’s comprehensive privacy law, which was written 
entirely by an Amazon lobbyist. 412 The very people and groups central to 
Senator Brown’s proposal were locked out of Virginia’s. Virginia’s law permits 
consumer tracking, allows tech companies to collect smart-speaker records 
without user content, and provides no mechanism for consumer lawsuits and 
enforcement.413 Who is in the room matters. Whose expertise is prioritized and 
valued matters. 

CONCLUSION 

This Article asks a basic but radical question: Under what conditions should 
technical expertise be seen as necessary or helpful for making technology 
policymaking? That this question has been rarely, if ever, asked in law and 
technology circles, speaks to the hegemony of technical expertise in law and 
technology scholarship and policy. Yet, as this Article has shown, that 

407 See supra note 290. 
408 Press Release, Senate Comm. on Banking, Hous. & Urb. Affs., Brown Releases New 

Proposal that Would Protect Consumers’ Priv. from Bad Actors (June 18, 2020), https://www. 
banking.senate.gov/newsroom/minority/brown-releases-new-proposal-that-would-protect-co 
nsumers-privacy-from-bad-actors [https://perma.cc/8EPM-H4RU]. 

409 Id. 
410 Id. 
411 Id. 
412 Jeffrey Dastin, Chris Kirkham & Aditya Kalra, The Amazon Lobbyists Who Kill U.S. 

Consumer Privacy Protections, REUTERS (Nov. 19, 2021, at 21:30 ET), https://www.reuters. 
com/legal/litigation/amazon-lobbyists-who-kill-us-consumer-privacy-protections-2021-11-
19. 

413 Id. 

https://www.reuters
https://perma.cc/8EPM-H4RU
https://banking.senate.gov/newsroom/minority/brown-releases-new-proposal-that-would-protect-co
https://www
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hegemony is unfounded. Only some of the rationales for requiring technical 
expertise withstand scrutiny. Technical expertise can make tech policymaking 
possible or better when the technology at hand is scrutable and complexity is a 
barrier to regulation, when regulators need to evaluate the scrutable claims of 
industry, and when expertise can be channeled in the public interest. This should 
shift the way we think about law and technology scholarship and policymaking. 
We are told that policymakers need someone else’s technical expertise because 
they are unprepared to regulate AI without it. That argument masks a political 
agenda with deregulatory consequences because industry-aligned expertise is 
likely to dominate the result. The narrative of technical expertise is far more 
nuanced and can be redirected to serve the public. 


