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ABSTRACT

There is a certain paternalism inherent in the current treatment of self-
represented litigants in civil cases. Few would challenge the notion that many
self-represented litigants lack the legal expertise needed to navigate the courts
effectively, resulting in diminished access to justice. To address this dilemma,
courts and those working on civil court reform have focused admirably on
identifying new ways to implement due process mandates regarding fairness and
accuracy. Yet, missing from their calculus is a critical element often available
to those with a lawyer, or even the right to a lawyer: self-determination.

Self-determination is the ability of the individual to use the justice system as
they want and toward their own ends. It encompasses the agency to act (or
refrain from acting) and the autonomy to make independent decisions free of
third-party influence or coercion. More broadly, it includes the ability of a party
to define their own legal identity—what they value; the nature of their
relationship with others, including the opposing party; and what they hope to
achieve through their engagement with the legal process—and use the range of
available legal tools to vindicate that identity.

In many cases, self-determination will align with due process-based values,
but for some litigants and in some circumstances—including reforms aimed at
helping self-represented litigants by giving the court a more active role—
tensions may emerge. This Article aims to identify and define the value of self-
determination and highlight its notable absence in doctrine and practice,
particularly with respect to self-represented litigants in civil cases. It argues that
self-determination is an important value worthy of recognition in this context
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and offers several ideas for how it might be reconciled, rather than remain at
odds, with important values like fairness and accuracy.
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INTRODUCTION

When assessing the soundness of court procedures, commentators,
researchers, and courts themselves often attempt to assess whether court
procedures are fair, whether they produce reliable and accurate results, and in
some cases, whether they are efficient. Rarely does the analysis touch on the
extent to which those procedures allow individual litigants to adhere to their core
values and priorities and exercise autonomy in a meaningful way. Where a
lawyer is involved, the concern that the latter factors are absent may be
mitigated. The lawyer’s role is to provide zealous representation to their client:
Serving as the client’s agent, the lawyer can express the client’s identity in legal
terms and use their relevant expertise to manifest their client’s desires to the
greatest extent possible. Yet for self-represented litigants, the means for ensuring
or even permitting self-determination are less clear. In their case, it is the courts
and their attendant procedures that are the most readily available facilitators of
self-determination, and yet conflicting institutional and constitutional values—
such as fairness, accuracy, and efficiency—may easily displace it.

Within the context of the courts, self-determination encompasses the
individual’s ability to use and direct the court process toward their own ends.
This includes agency—the ability to act when and as needed, or to refrain from
doing so. It also includes autonomy—the ability to act according to one’s own
objectives, rather than under the influence of other parties. Beyond the ability to
act independently, self-determination requires the knowledge and understanding
needed to form one’s own goals within the relevant legal confines and to assess
which, if any, of the available tools would best advance those goals. In a sense,
it is the ability to define one’s own legal identity within the court system and
then act on that identity. In its more expansive form, it might also entail the
ability to help shape the terrain on which legal battles are fought, expanding the
universe of tools and forums available to vindicate one’s own legal vision.

Self-determination is visible to varying degrees in existing doctrinal,
empirical, and theoretical settings relating to the legal system.! Case law
developed primarily in the criminal context suggests that individuals must have
authority to define the goals of their representation and a significant role in
selecting the vehicles used to meet those goals, even if certain tactical and
strategic matters are placed within the lawyer’s purview.? Procedural justice
research demonstrates that individuals highly correlate the ability to express
their own voices with perceptions of institutional fairness; where the purpose of
that institutional process is to resolve disputes—as in the formal court process—

' As discussed in Section I.D, the concept of self-determination has been explored in
several legal contexts; it has also been explored in other fields, including political theory, as
discussed in Section I.A, and psychology. See, e.g., Edward L. Deci & Richard M. Ryan, Self-
Determination Theory: A Macrotheory of Human Motivation, Development, and Health, 49
CAN. PsycH. 182, 183 (2008) (identifying autonomy, competence, and relatedness as critical
elements of human motivation under self-determination theory).

2 See discussion infra Section .B.2.
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their degree of control over the process is the greatest determinant of whether
they perceive the process as fair.? People-centered justice and democratic theory
provide support for the notion that individuals’ interactions with the legal system
should be informed by their own needs and capabilities and should enable them
to express their views and act on their conscience; where the law prevents them
from doing so, it should provide vehicles for potential change. Yet, in many of
these contexts, self-determination’s impact is limited or muted. Unrepresented
litigants in the doctrinal setting have few vehicles to exercise their autonomy,
and self-determination can often manifest in ways that are more superficial than
meaningful, including nominal participation in court proceedings or rote
confirmations of voluntariness and consent.

This Article elevates the concept of self-determination and demonstrates how
its value has been undertheorized and underenforced for self-represented civil
litigants. It raises thorny and difficult questions about when assistance to self-
represented litigants may veer toward paternalism and how to (or who should)
distinguish between someone who is uninformed about the law and its
consequences and someone who is irrevocably committed to certain values or
priorities, even if they run counter to traditional lawyerly reasoning.* This
Article will not resolve all of these questions, but it aims to raise and validate
them. In the realm of civil court procedures and policies, it suggests that the
person-centered value of self-determination should serve as a relevant metric for
assessment alongside more widely acknowledged systemic values such as
fairness, accuracy, and efficiency.

I.  SELF-DETERMINATION

Self-determination encompasses litigant agency (to act) and autonomy (to
make independent decisions) but also contemplates something broader: the
ability to craft one’s own legal persona and to shape the terrain on which agency
and autonomy are exercised. In the context of the legal process, self-
determination requires some level of legal knowledge—to understand the nature
of the law, how it might apply to given facts, and the range of legal options—
and a symbiotic relationship between that knowledge and the personal values
and judgments that inform how such knowledge should be deployed.

Take, as an example, a tenant who has been served with an eviction notice
who is willing to negotiate or pay some rent, but who is also frustrated by
multiple issues within the apartment, including leaks, mold, and a large number
of repair requests that have gone unheeded. There are a number of different ways
in which this litigation could unfold, depending on how the relevant facts are
marshaled to frame the tenant and her story. In addition to certain facts relating
to the timing of the notice or the filing of suit, which might provide a basis for

3 See discussion infra Section I.C.

4 For example, an individual may be willing to abandon rights or accept what appears to
be an unfair deal to maintain valuable relationships, avoid specific harms, or obtain a quicker
resolution.
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legal defenses, other considerations might be relevant in deciding what path to
pursue in responding. For example: What is the tenant’s relationship to the
landlord? Does the tenant wish to pursue claims against the landlord, if
available? Are there statutory protections in place to protect against retaliation?
Does the tenant value more highly the vindication of any legal claims she may
have or the ability to stay in the apartment (ideally with repairs made)? If certain
arguments are rejected, is it clear why and, therefore, where intervention or legal
change on behalf of tenants would be helpful?

Or consider an individual in divorce proceedings who cares less about the
division of assets and primarily about the assignment of custody and spending
as much time as possible with her children. Does the legal process provide her
with a way of understanding how those issues are typically handled, including
the governing law, or with any guidance as to how to best pursue those ends (for
example, that it may be more advantageous to reach a settlement agreement and
have it approved by the court than to rely solely on judicial determination)?
What would it mean to use the law to pursue her goals aggressively or in a more
conciliatory way, and what impact might different litigation paths have on her
family dynamic? Are there specific ways to structure a custody arrangement that
might best serve her goals? Is there information she would prefer not to reveal
in a hearing, making settlement a more attractive option? These are the kinds of
decisions a lawyer would typically help their client make, keeping in mind the
values and priorities of their client, as well as the range of possibilities available
under the law.

Last, consider a situation in which a female petitioner has levied allegations
of domestic violence against a male defendant, who is also the father of her
children.’ She may fear for her safety and want protection, in addition to
worrying about the effect of protective order proceedings on her current housing
arrangement. Yet, she may also know that her kids love their father and be
concerned about the implications a protective order may have for their continued
relationship with him, as well as for his own employment. These are incredibly
weighty considerations, many of which require more information about the
available legal options as well as deeply personal judgments.

Rarely, if ever, does the law dictate any specific outcome based purely on the
nature of the issue involved. Rather, the direction of the case—as well as the
form and substance of its resolution—is shaped by the vehicle a party chooses
to address their claim, the facts each party introduces, and the arguments they
make by applying the law to facts. It is in this gray area that one has critical
decisions to make about whether and how to pursue a case,® decisions that shape

5 For the case providing the basis for this example, see Jessica K. Steinberg, Judges and
Justice Work 20 (Mar. 4, 2025) (unpublished manuscript) (on file with author), in THE FUTURE
OF JUSTICE WORK: PEOPLE, POWER, POLITICS, AND PLACE (Matthew Burnett & Rebecca L.
Sandefur eds.) (forthcoming) [hereinafter Steinberg, Judges and Justice Work].

¢ In the criminal context, the idea of “whether” is notably missing as defendants have
already been forced into court to face charges.
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the nature of the litigation as well as influence the outcome. Relevant questions
at this juncture might include: How well does the process allow the claimant to
frame their position in legal terms or to understand the ways in which the law
might support or work against their position? Does the individual have the ability
to act on that position, including access to the full range of applicable legal tools?
What considerations are most important to the litigant and how might those
considerations factor into possible paths the litigation might take? Does the
process allow an individual to front the issues that are most important to them?
In the civil context, where most people lack an independent advocate bound by
a range of doctrinal, professional, and ethical rules to carry out their client’s
vision, the exclusive focus on due process-based values like fairness and
accuracy—and the judge’s duty to adhere to those principles—means that little
to no room may be left for self-determination.

Self-determination is, or should be, the driving force behind one’s own
journey through the justice process, which includes the necessary prerequisites
of knowledge about the law and the justice system, capacity for meaningful
participation, and decisional autonomy—about whether or when to engage,
which tools and defenses to utilize, and how and when the case should be
resolved. It may even include the desire to assign decisions to someone else, as
a conscious rather than unintentional matter. In thinking about procedural
reform, one might conceive of self-determination as working in opposition to
paternalism: To what extent does a reform presuppose a lack of knowledge and
then attempt to privilege or substitute a particular view in lieu of providing
information and eliciting a litigant-driven decision? Self-determination need not
apply in a binary fashion—it may be that reforms fall at various places on the
self-determination spectrum and that, in some circumstances, competing
practical considerations require a lower degree of self-determination. Yet, self-
determination should still operate as a relevant consideration in developing and
assessing court procedures.

A. Principles of Self-Determination

In the access-to-justice context, self-determination encompasses the
individual’s ability to form and vindicate their own legal identity through the
tools and mechanisms made available to them. This might include the decision
of whether or not to engage with the legal system or to pursue a particular type
of action, what they hope to gain (or avoid) as a result of engaging with the legal
system, their approach to the litigation and any possible resolution, and the range
of resolutions they will find acceptable. For purposes of this Article, I have
focused primarily on the individual’s ability to exercise self-determination
within the existing system; the fullest version of self-determination might also
involve the development and implementation of new tools or even new systems.’

7 The pursuit or fulfillment of self-determination need not necessarily be an individual
endeavor. Although this Article focuses primarily on individual litigants navigating the legal
process in state and local courts, self-determination may also manifest through community
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The notion of self-determination is rooted in the concept of basic human dignity,
but when discussing self-determination in the context of the courts, it finds
additional support in natural law and democratic values.

Other concepts operating in the access-to-justice space work alongside, and
often in conjunction with, self-determination. For example, procedural justice
(something a court system can provide to ensure litigants perceive the process
as fair)® and legal capability (the set of individual characteristics and abilities
needed to effectively function in the legal realm)® are distinct from but may
facilitate self-determination. Self-determination, by contrast, is inherent to the
individual and something external institutions, including courts, can either
respect or obstruct. Unlike the values protected in the lawyer-client context, self-
determination does not require a third-party foil against which it must be
exercised. It is not tied to any particular set of results or procedures but is a
critical driver animating the individual’s decisions and is implicated by every
interaction between the individual and the courts. As Gerald Dworkin has
written:

[T]here is value connected with being self-determining that is not a matter
either of bringing about good results or the pleasures of the process itself.
This is the intrinsic desirability of exercising the capacity for self-
determination. We desire to be recognized by others as the kind of creature
capable of determining our own destiny. !0

Self-determination is closely tied to the notion of individual autonomy.!'!
Bruce Winick observed that, distinct from any assessment of its personal or
societal utility, respect for individual autonomy should be understood as ““a basic
moral obligation.”!? He further explained the basic premise that “competent
adults know their own interests, abilities, and natural preferences better than the
government and are thus far better able to direct their own affairs and chart their

organizing, as groups of people with similar interests or priorities aim to collectively pursue
remedies or change the process itself. In addition, class actions and other forms of aggregate
litigation might be viewed as limiting self-determination in the short-term but allowing greater
access to the courts in the long-term for those who would not otherwise have the resources or
incentive to pursue court-based remedies. See Judith Resnik, Fairness in Numbers: A
Comment on AT&T v. Concepcion, Wal-Mart v. Dukes, and Turner v. Rogers, 125 HARV. L.
REV. 78, 134-54 (2011).

8 See infia Section I.C.

9 See Lois R. Lupica & Lauren Hudson, Addressing the Failures of the U.S. Civil Legal
System, 28 ROGER WILLIAMS U. L. REv. 118, 121 (2023); Hugh McDonald, 4Assessing Access
to Justice: How Much “Legal” Do People Need and How Can We Know?, 11 U.C. IRVINE L.
REV. 693, 702 (2021).

10° GERALD DWORKIN, THE THEORY AND PRACTICE OF AUTONOMY 112 (1988).

" Jacqueline M. Nolan-Haley, Informed Consent in Mediation: A Guiding Principle for
Truly Educated Decisionmaking, 74 NOTRE DAME L. REv. 775, 788 (1999) (“Central to the
principle of autonomy is the notion of self-governance or self-determination.”).

12 Bruce J. Winick, On Autonomy: Legal and Psychological Perspectives, 37 VILL. L. REV.
1705, 1714 (1992).
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own destiny.”!? People like having the ability to make their own choices—
important psychological benefits accrue,'* and the denial of that ability can
result in decreased motivation, learning, and well-being. !> The element of
choice, or control, may also affect levels of motivation and even success in
accomplishing one’s goals.!® Recent research by Kathryne Young lends further
support to the argument that people value self-determination, particularly when
resolving justice problems. In her study of how and where people seek help to
address their civil justice problems, Young found that people were likely to
disfavor sources of help that would allow another entity to assume control of
their situation and result in a loss of autonomy.!”

Even as individuals are expected to participate in and concede power to the
government to resolve disputes through the courts, individual autonomy remains
key to that process. The adversarial system, which remains a bedrock of both
civil and criminal procedure, highly values individual autonomy by allowing
parties to raise and shape issues for adjudication, present evidence, frame legal
arguments, and retain the freedom to decide whether to settle, accept a plea, or
fully litigate a case.!® Of course, a major shortcoming of the adversarial system,
as it operates in practice, is that not all litigants may possess adequate knowledge
to use it effectively, and significant asymmetry with respect to expertise and
power may exist between opposing parties.'® Thus, aspects of the current system

B3 Id. at 1714.

14 Id. at 1755 (“Apart from constitutional principles and political theory, the justification
for deference to individual autonomy can be grounded in psychological theory. . .. As this
analysis demonstrates, there is considerable psychological value in allowing people to make
choices for themselves. By contrast, governmental control, especially over decisions that
vitally affect the individual, may be psychologically damaging to those denied the ability to
be self-determining.”).

15 Id. at 1764-65 (“[I]n On Liberty[,] [John Stuart] Mill suggested that the exercise of
autonomous decisionmaking is an essential element in the psychological and moral
development of the individual, and is necessary to the realization of the individual’s full
potential.”).

16 Id. at 1756-57 (“Principles of cognitive and social psychology help to explain why
permitting individuals to exercise choice often enhances the likelihood of success in attaining
their goals. People directed to perform tasks do not feel personally committed to the goal or
personally responsible for the goal’s fulfillment. This feeling may apply even for tasks the
individual is directed to perform in furtherance of his or her own best interests. Choice, on the
other hand, brings a degree of commitment that mobilizes the self-evaluative and self-
reinforcing mechanisms that facilitate goal achievement.” (footnotes omitted)).

17 Kathryne M. Young, Getting Help, 2024 Wis. L. REv. 1149, 1191.

'8 Winick, supra note 12, at 1754-55.

19 See Jessica K. Steinberg, A4 Theory of Civil Problem-Solving Courts, 93 N.Y.U. L. REv.
1579, 1596-97 (2018) (noting tenants and consumers are rarely represented by counsel while
plaintiffs in housing and consumer debt cases typically have attorneys); see also Daniel Wilf-
Townsend, Assembly-Line Plaintiffs, 135 HARvV. L. REv. 1704, 1708-10 (2022) (raising
notice, accuracy, and fairness concerns regarding rise of sophisticated corporate plaintiffs
bringing high-volume, similar, and small-value claims against unrepresented defendants).
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that superficially appear to support self-determination may do so only in theory.
As Jacqueline Nolan-Haley has observed, “the exercise of self-
determination . . . presupposes capacity to choose and knowledge to make
choices.”?0

The notion of self-determination also has roots in democratic theory. Political
philosophers writing on democracy from different perspectives have identified
autonomy as a common thread underlying our government structure,?! of which
the courts are a part.?? In the liberal tradition, the state serves to safeguard
individuals’ rights and liberties, but also remains restricted in its scope,
preserving citizens’ role as “the best judge of their own interests.”?3 To the
extent that informed and meaningful participation is a key element of
democracy,?* self-determination works in tandem, allowing people to be “free
and equal in the processes of deliberation about the conditions of their own lives
and in the determination of these conditions, so long as they do not deploy this
framework to negate the rights of others.”? Self-determination may require that
the government allow individuals not only to act freely within existing
structures, but also to make arguments within that context that challenge the very
nature of those structures.?¢ In that vein, Lani Guinier has explained that
democracy requires not only participation, or the expression of preferences, but

20 Nolan-Haley, supra note 11, at 817; see also id. at 813 (“[I]nformed decisionmaking
should be understood not as a competing value, but as a prerequisite for the exercise of self-
determination. When parties understand what they are doing . . . and what they are not doing,
when they understand what their agreements mean and what legal entitlements they may have
waived in making such agreements, then they may be said to have truly exercised self-
determination.” (footnote omitted)).

21 DAVID HELD, MODELS OF DEMOCRACY 263, 267, 268 tbl. 10.1 (3d ed. 2006) (analyzing
“principle of autonomy” as “fundamental axiom of key strands of democratic thought,”
including republicanism, liberalism, and Marxism).

22 See Lauren Sudeall, Justice Citizenship, 76 S.C. L. REv. 857, 862, 875-76 (2025)
[hereinafter Sudeall, Justice Citizenship] (discussing how courts’ status as internal democratic
institutions should inform and shape relationship between courts and their constituents).

23 HELD, supra note 21, at 262.

24 ROBERT A. DAHL, ON DEMOCRACY 37-38 (1998) (outlining five criteria defining
democratic process: effective participation, voting equality, enlightened understanding about
relevant alternative policies, people’s retention of control over the agenda, and inclusion of
all adults).

25 HELD, supra note 21, at 264; see also id. at 263 (““Autonomy’ connotes the capacity of
human beings to reason self-consciously, to be self-reflective and to be self-determining. It
involves the ability to deliberate, judge, choose and act upon different possible courses of
action in private as well as public life.”).

26 Robert C. Hughes, Judicial Democracy, 51 Loy. U.Cn1. L.J. 19, 31-32 (2019) (“Citizens
with sensible views about what justice requires have a moral duty to try to make the law
conform to their views even when they are mistaken. . . . Democratic governments should
enable citizens to fulfill duties of conscience.”).
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the ability to develop and implement those preferences, which may help to shape
the terrain on which future litigation occurs.?’

Last, self-determination is well aligned with and draws support from a
growing body of literature on person-centered justice. Person-centered justice is
not a novel concept, and is woven throughout discussions of international
policy,?® although the term is relatively new in scholarly literature.?’ As Rebecca
Sandefur and Matthew Burnett have explained, person-centered justice centers
on “people’s actual needs and their actual capabilities for engaging with law to
meet those needs.”? To that end, advocates of person-centered justice prioritize
the collection of and reliance on evidence of people’s legal needs and
experiences, the provision of accessible and flexible legal services, local and
community-based structures, and legal empowerment.3! In practice, person-
centered approaches center “the individual’s preferences, choices and
abilities,”3? focusing “on what is most important to have a life the individual
considers worth living, rather than what professionals consider is ‘best for
them.’”33 In short, person-centered justice is an evidence-based approach
grounded in people’s needs and capacities that attempts to facilitate their
meaningful engagement with the court process and prioritizes what they hope to
receive or gain from the experience. In that sense, it provides a solid foundation
for the concept and exercise of self-determination.

27 Lani Guinier, More Democracy, 1995 U. Cu1. LEGALF. 1, 16 (“People have to be able
to express their preferences, but more importantly, people have to participate in the formation
and the implementation of preferences.”).

28 See, e.g., U.S. AGENCY FOR INT’L DEV., RULE OF LAW TECHNICAL NOTE: PEOPLE-
CENTERED JUSTICE IN FIVE KEY PROCESSES, https://www.ruleoflawideas.org/wp-content/upl
0ads/2025/06/8-Technical-Note-Five-Key-Processes 10AUG2023.pdf [https://perma.cc/GL
3Y-CG7X] (last visited Feb. 6, 2026); What Is People-Centered Justice?, WORLD JUST.
PRrROJECT (May 18, 2023), https://worldjusticeproject.org/news/what-people-centered-justice
[https://perma.cc/N6D3-EPP6] (reporting remarks of World Justice Project Executive
Director Elizabeth Andersen to American Bar Association).

29 See Jérémy Boulanger-Bonnelly, Person-Centred Justice and Dispute Resolution: The
Potential of Lay Courts, 39 CAN. J.L. & SoC’y 426, 430, 430 n.105 (2024) (citing OECD,
OECD FRAMEWORK AND GOOD PRACTICE PRINCIPLES FOR PEOPLE-CENTERED JUSTICE 20
(2021)) (setting person-centered justice’s emergence in early 2000s).

30 Rebecca L. Sandefur & Matthew Burnett, Building Successful Justice Worker
Programs: Emerging Insights from Research and Practice, 41 ALASKA L. REV. 23, 29 (2024).

31 Sudeall, Justice Citizenship, supra note 22, at 864.

32 Kathleen Harris, Self-Determination and Person-Centered Planning, MicH. BAR J., Feb.
2002, at 18, 20 (quoting MicH. Comp. LAWS § 330.1700(g)).

3 Id. at 20. For example: “Person-centered planning guidelines promulgated by the
National Guardianship Network mandate that the person requiring planning assistance be
treated with dignity and that the guardian craft a long-term care plan tailored to the
individual’s unique characteristics, contributions, and relationships, ultimately providing that
person with positive control over their life.” Sudeall, Justice Citizenship, supra note 22, at
865-66 (citing Third National Guardianship Summit Standards and Recommendations, 2012
UtaH L. REV. 1191, 1192).
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In the following sections, this Article explores how and where the idea of self-
determination has surfaced—and how it has been treated—throughout legal
doctrine, professional and ethical rules governing lawyers, specific areas of legal
practice, other areas of law, and other scholarly theories about how individuals
relate to the courts. Many of these sources provide support for the concept of
self-determination, but they also demonstrate how the law has undervalued and
under-protected self-determination, particularly for self-represented litigants in
the civil context.

B. Doctrinal Roots and Rejection

Self-determination has a checkered history throughout legal doctrine.
Although certain doctrinal elements—particularly with respect to the right of
self-representation—support the notion of self-determination, that support has
at times been thin, and has often subordinated self-determination to competing
structural values such as reliability and fairness. This Section demonstrates the
extent to which self-determination and litigant autonomy dovetail with and
diverge from legal principles governing the relationship between lawyers,
clients, and criminal and civil law.

1. Lawyers and Clients

Much of the discussion of self-determination in legal settings takes place in
the context of, or in contrast to, the lawyer-client relationship—either where the
client has a lawyer and there is a conflict between the two, or where an individual
desires to forgo a lawyer-client relationship in favor of self-representation.
Where an individual is represented by a lawyer—and in the absence of conflicts
or the individual’s refusal of representation, as discussed in Section I.B.2
below—the relationship between the two is governed primarily by professional
rules.

In the context of lawyer-client disputes, the American Bar Association’s
Model Rules of Professional Conduct mandate that the client has ultimate
decisional authority about the goals of representation and the lawyer must
consult with the client about the means by which those ends are achieved.?* This
same authority extends to the question of settlement and certain rights, such as
the right to a jury or to testify at trial.>> These rights—which also include the
decision as to how and whether to plead in response to criminal charges—might

34 MoDEL RULES OF PRO. CONDUCT . 1.2(a) (A.B.A. 2025) (requiring lawyers “abide by a
client’s decisions concerning the objectives of representation and . . . consult with the client
as to the means by which they are to be pursued”).

35 Id. (“A lawyer shall abide by a client’s decision whether to settle a matter. In a criminal
case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to
a plea to be entered, whether to waive jury trial and whether the client will testify.”).
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be viewed as central to the individual’s formation and implementation of their
own contextual legal identity.3¢

These rules provide the client with a degree of control over their case, yet
accompanying comments suggest that clients “normally defer” to the lawyer’s
“special knowledge and skill . . . with respect to technical, legal and tactical
matters.”3” While in some instances, clients may be expected to defer to their
lawyer’s expertise, they need not blindly agree or change their underlying goals
for the representation.’® Much of the elaboration on these rules in the case law
focuses on how, when, and whether the lawyer must consult with or provide
information to the client in order to facilitate their decisional autonomy.3® As an
overall matter, the Rules and their accompanying comments may be read to
support the notion that a lawyer best fulfills their role as a zealous advocate for
their client when the lawyer carries out the wishes of the client to the fullest
extent possible under the law.

Stepping away from the rules themselves, client-centered approaches to
lawyering have adopted the similar view that “a central responsibility of the

36 The Fifth Amendment’s right against self-incrimination might be viewed similarly as a
vehicle for preserving one’s own identity—i.e., the state can’t force someone to turn against
themselves or work against their own interests. See U.S. CONST. amend. V. The historical
roots of the Fifth Amendment’s guarantee against self-incrimination are contested and not
wholly clear but seem to be rooted in natural law (as is the right to self-representation, as
discussed below). See Bram v. United States, 168 U.S. 532, 545-48 (1897). Supreme Court
Justice Abe Fortas wrote of the privilege:

The fundamental value that the privilege reflects is intangible, it is true; but so is liberty,

and so is man’s immortal soul. A man may be punished, even put to death, by the state;

but . . . he should not be made to prostrate himself before its majesty. Mea culpa belongs
to a man and his God. It is a plea that cannot be exacted from free men by human
authority. To require it is to insist that the state is the superior of the individuals who
compose it, instead of their instrument.
Abe Fortas, The Fifth Amendment: Nemo Tenetur Prodere Seipsum, 25 CLEV. BAR ASS’N J.
91, 99-100 (1954), quoted in United States v. Gecas, 120 F.3d 1419, 1459 (11th Cir. 1997)
(Birch, J., dissenting). In that same vein, some have argued that the privilege is as much a
protection of the individual’s dignity as it is a limit on governmental intrusion. See Gecas,
120 F.3d at 1474 (Birch, J., dissenting); Miranda v. Arizona, 384 U.S. 436, 460 (1966)
(discussing privilege’s historical development as pervaded by “one overriding thought: the
constitutional foundation underlying the privilege is the respect a government—state or
federal—must accord to the dignity and integrity of its citizens”).

37 MoDEL RULES OF PRO. CONDUCTT. 1.2 cmt. 2 (A.B.A. 2025).

38 See id.

39 See generally, e.g., In re Disciplinary Action Against Pilch, 994 N.W.2d 390 (N.D.
2023) (ordering suspension of and restitution from attorney who, inter alia, failed to inform
client of settlement offer in small claims court); Franco v. Reinhardt, 539 P.3d 934, 939-40
(Haw. 2023) (finding letter to client sufficed as consultation with client); People v. Buckley,
538 P.3d 763, 771 (Colo. O.P.D.J. 2023) (finding Colorado Rules of Professional Conduct
1.2(a) violated when attorney “did not consult with [his client] about the possibility and
advisability of entering a guilty plea and participating in Douglas County’s multiple offender
program”).
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lawyer is to enable the client to exercise [their] right to choose.”*? Allowing
clients this degree of self-determination is not only important to vindicate the
client’s inherent dignity but may also improve the lawyer-client relationship. As
Jabeen Adawi has observed: “The freedom to exercise choice is a valuable piece
of client empowerment that affects the quality of the legal services received and
sets the tone for the client’s ownership in the legal process.”*!

Laying beyond that principle, however, as Stephen Ellmann has explained, is
the question of whether choices or decisions made by the client are
“competent.”*? Ellmann suggests that a person’s choices might be considered
competent when they: (1) are aware a decision exists to be made and that they
are entitled to make it; (2) understand the range of available choices and
understand the costs and benefits that might result from such choices; and (3) are
acting with as full an understanding as possible of their own values and needs.*3
Yet Ellmann also posits: “If we accept that clients are competent—entitled—to
make decisions, then we should also accept that they are competent to choose a
decisionmaking method as well.”** Thus, some individuals may choose to forgo
the time and effort required for “vigilant” decision-making in favor of an
approach that is simply “good enough.”* From this perspective, Ellmann
suggests that rules of professional responsibility may themselves be paternalistic
in requiring that a “lawyer should exert his best efforts to insure that decisions
of his client are made only after the client has been informed of relevant
considerations . . . [and] ought to initiate this decision-making process if the
client does not do so0.”#¢ Where the appropriate line rests between complete
deference to the client’s choices (including the method of decision-making) and
the lawyer’s obligation to emphasize fully-informed, vigilant decision-making
is a difficult question, with tradeoffs on either side.*’

2. Criminal

In the landmark case of Faretta v. California,*® the Supreme Court held that
the state cannot “constitutionally hale a person into its criminal courts and there
force a lawyer upon him, even when he insists that he wants to conduct his own

40 Stephen Ellmann, Lawyers and Clients, 34 UCLA L. REv. 717, 720 (1987).

41 Jabeen Adawi, Changing Every Wrong Door into the Right One: Reforming Legal
Services Intake to Empower Clients, 29 GEO. J. ON POVERTY L. & PoL’y 361, 390 (2022).

42 Ellmann, supra note 40, at 728.

B Id. at 727-28.

4 Id. at 729.

4 Id. at 730-31.

4 Id. at 731 (quoting MODEL CODE OF Pro. REsSP. EC 7-7 (A.B.A. 1981)).

47 See id. at 731 & n.33 (citing David Luban, Paternalism and the Legal Profession, 1981
Wis. L. REv. 454, 492-93) (discussing this question and acknowledging “scope of lawyers’
paternalism of which [Luban] would approve may be considerably narrower than I suggest is
appropriate”).

48422 U.S. 806 (1975).
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defense.”® The Court grounded this right in historical evidence and natural law,
explaining “that self-representation was a basic right of a free people” and that
the right to a lawyer “was clearly thought to supplement the primary right of the
accused to defend himself” through other rights accorded to him in a personal
capacity (such as the right to notice or confrontation).>® The Faretta Court held:
“The right to defend is personal. The defendant, and not his lawyer or the State,
will bear the personal consequences of a conviction. It is the defendant,
therefore, who must be free personally to decide whether in his particular case
counsel is to his advantage.”! Courts have since invoked Faretta as an emblem
of litigant autonomy, even where the respect for such autonomy requires
overriding competing desires to protect against litigant harm.>?

Not long after Faretta was decided, it became clear that the right established
was far from absolute. In McKaskle v. Wiggins,>3 the Court explored Faretta’s
application to standby counsel appointed to advise a pro se litigant with respect
to courtroom protocol and basic procedural rules.>* Justice O’Connor wrote that
“[t]he right to appear pro se exists to affirm the dignity and autonomy of the
accused and to allow the presentation of what may, at least occasionally, be the
accused’s best possible defense” and then concluded that standby counsel’s

49 Id. at 807; see also id. at 820 (“The counsel provision supplements this design. It speaks
of the ‘assistance’ of counsel, and an assistant, however expert, is still an assistant. The
language and spirit of the Sixth Amendment contemplate that counsel, like the other defense
tools guaranteed by the Amendment, shall be an aid to a willing defendant—not an organ of
the State interposed between an unwilling defendant and his right to defend himself
personally.”).

30 Id. at 829-30, 830 n.39. Drawing on Thomas Paine, the United States Court of Appeals
for the Second Circuit highlighted the centrality of self-representation, holding that lawyers
were “merely an ‘appendage’ to the natural right of self-representation.” Iannacone v. Law,
142 F.3d 553, 558 (2d Cir. 1998).

S Faretta, 422 U.S. at 834. Although Faretta was decided in the context of a criminal
case, some courts have since held that similar principles extend to civil commitment disputes
involving a substantial curtailment of liberty. See In re Commitment of Benson, 12 N.W.3d
711, 719-20 (Minn. 2024) (noting foundational nature of right to self-representation and
finding state statute guaranteeing committed persons right to counsel does not bar those
deemed competent from representing themselves). But see, e.g., In re V.H., 996 N.W.2d 530,
537 (Iowa 2023) (refusing to extend Sixth Amendment right to self-representation in criminal
cases to involuntary civil commitment).

32 See, e.g., McKaskle v. Wiggins, 465 U.S. 168, 176-77 (1984) (“The right to appear pro
se exists to affirm the dignity and autonomy of the accused .. ..”); United States ex rel.
Maldonado v. Denno, 348 F.2d 12, 15 (2d Cir. 1965) (“[E]ven in cases where the accused is
harming himself by insisting on conducting his own defense, respect for individual autonomy
requires that he be allowed to go to jail under his own banner if he so desires . . . .”).

33 McKaskle, 465 U.S. at 168.

% Id. at 184.


https://rules.54
https://confrontation).50

16 BOSTON UNIVERSITY LAW REVIEW [Vol. 106:1

silence was not required to advance either end.”> Ultimately, the Court held that
the Sixth Amendment right to self-representation was not violated in the instant
case and that standby counsel may help a defendant to “overcom[e] routine
obstacles that stand in the way of the defendant’s achievement of [their] own
clearly indicated goals.”>® Writing in dissent, Justice White—joined by Justices
Brennan and Marshall—emphasized that the Sixth Amendment encompasses
both a right to counsel and the correlating right to refuse such assistance.’” In
doing so, they argued that the right to defend oneself is personal and not limited
to the right to “have one’s case presented competently and effectively.”>® Years
later, in Indiana v. Edwards,>® where the Court held that preventing a person of
limited mental capacity from representing themselves may not violate the Sixth
Amendment,* Justice Scalia made a similar point in dissent:

[Tlhere is . . . little doubt that the loss of “dignity” the [Sixth Amendment]
right is designed to prevent is not the defendant’s making a fool of himself
by presenting an amateurish or even incoherent defense. Rather, the dignity
at issue is the supreme human dignity of being master of one’s fate rather
than a ward of the State—the dignity of individual choice. . . . [I]fthe Court
is to honor the particular conception of “dignity” that underlies the self-
representation right, it should respect the autonomy of the individual by
honoring his choices knowingly and voluntarily made.5!

Robert Toone has argued that the “radical premise” underlying Faretta is that
“defendant autonomy is a constitutional value which trumps, or at least
counterbalances, society’s interests in fairness, order, efficiency, and accurate
outcomes.”®? Yet, critics of the Court’s decision—including the late Judge
Stephen Reinhardt of the United States Court of Appeals for the Ninth Circuit—
argued that “the right to self-representation ‘frequently, though not always,’
undermines the defendant’s right to a fair trial.”®* Although Judge Reinhardt
acknowledged that defendants’ “dignitary interests are important and are entitled
to protection,” he simultaneously insisted that such interests must be balanced

55 Id. at 176-77; see also Neomi Rao, Three Concepts of Dignity in Constitutional Law, 86
NoOTRE DAME L. REv. 183, 208-09 (2011) (emphasizing relationship between right to self-
representation and “intrinsic” or “inherent” dignity).

36 McKaskle, 465 U.S. at 184. It is interesting to note here the assumption that the Court
seems to deem itself the proper judge of whether and how the lawyer is advancing the client’s
goals.

57 Id. at 188-89 (White, J., dissenting).

38 Id. (citing Jones v. Barnes, 463 U.S. 745, 759 (1983) (Brennan, J., dissenting)).

39 554 U.S. 164 (2008).

0 Id. at 167.

1 Id. at 186-87 (Scalia, J., dissenting).

92 Robert E. Toone, The Incoherence of Defendant Autonomy, 83 N.C. L. REv. 621, 622
(2005).

9 Id. at 635 (quoting United States v. Farhad, 190 F.3d 1097, 1107 (9th Cir. 1999)
(Reinhardt, J., concurring)).
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against the due process guarantee of a reliable, just, and fair trial.®* Similarly,
Erica Hashimoto has observed that critiques of Faretta pit autonomy against
reliability and accuracy, necessarily subordinating the defendant’s interest in
autonomy to the latter two systemic interests.%> Hashimoto has suggested that
many autonomy critiques are driven not by data, but by paternalism. In the
criminal context, she points to two primary premises of arguments against
autonomy: First, that the optimal strategy for a criminal defendant will
necessarily minimize the risk of conviction and any possible sentence; and
second, lawyers are better positioned than defendants themselves to make
decisions that will achieve that optimal outcome.®® As Hashimoto demonstrates,
these assumptions are undermined by data suggesting that pro se defendants do
not necessarily fare worse than those with a lawyer and the existence of rights
guaranteeing certain decisions to the defendant rather than their lawyer.%’
Whatever their merit, the views of Faretta’s critics were vindicated by the
Court’s later decision in Martinez v. Court of Appeal of California, Fourth
Appellate District.%® In Martinez, the Court held that the defendant, who had
been convicted of embezzlement after representing himself in a state criminal
trial, did not have a federal constitutional right to represent himself on direct
appeal.®® The Court made clear it was not adopting a rigid view regarding the
value of the autonomy interests at stake, noting that “[n]o one, including
Martinez and the Faretta majority, attempts to argue that as a rule pro se

% Farhad, 190 F.3d at 1108 (Reinhardt, J., concurring); see also Martin Sabelli & Stacey
Leyton, Train Wrecks and Freeway Crashes: An Argument for Fairness and Against Self
Representation in the Criminal Justice System, 91 J. CRIM. L. & CRIMINOLOGY 161, 227-29
(2000) (arguing Faretta has “overstayed its ambiguous welcome” and requirement of fair trial
should override defendant autonomy under Sixth Amendment).

5 See Erica J. Hashimoto, Resurrecting Autonomy: The Criminal Defendant’s Right to
Control the Case, 90 B.U. L. REv. 1147, 1174-75 (2010) [hereinafter Hashimoto,
Resurrecting Autonomy).

 JId. at 1174-75; see also id. at 1178 (“[T]he paternalistic approach takes too narrow a
view of what constitutes the best interest of the defendant. In order to conclude that lawyers
are more qualified than defendants to make decisions regarding the best possible result for the
defendant, one must define the term ‘best possible result.’”).

7 See id. at 1177 (detailing though subject to limitations, “data suggest[s] that in state
courts, outcomes for pro se felony defendants ‘were at least as good as, and perhaps even
better than, the outcomes for their represented counterparts’”) (quoting Erica J. Hashimoto,
Defending the Right of Self-Representation: An Empirical Look at the Pro Se Felony
Defendant, 85 N.C. L. REv. 423, 447 (2007)); see also id. at 1178 (“Once one accepts the
Court’s holding that the decision whether to plead guilty rests with the defendant, not his
lawyer, one necessarily has concluded that at least under some circumstances, autonomy is a
more important value than paternalism and reliability.”).

%8 See Martinez v. Ct. of App. of Cal., Fourth App. Dist., 528 U.S. 152, 161 n.9 (2000)
(citing Farhad, 190 F.3d at 1106-07 (Reinhardt, J., concurring)).

% Id. at 152.
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representation is wise, desirable, or efficient.”’? Engaging in the sort of interest
balancing referenced above, the Court concluded that because the defendant’s
autonomy interests were diminished by his conviction, the government’s
interests in “the fair and efficient administration of justice” outweighed any
possible infringement on the defendant’s right to self-representation.”!

Setting aside the right to represent oneself in court, there are other criminal
procedure rights that might be viewed as supporting self-determination. Kathryn
Miller has argued, for example, that the Court has interpreted the Constitution
to protect the ability of accused persons to make decisions that are “personal.””?
This includes not only the right to self-representation and the right to plead
guilty, but also the rights to testify, to waive one’s appeals, and to maintain one’s
innocence.”? Miller explains that this focus on the personal is driven by the sense
that such rights are critical to the defendant’s narrative—or, as suggested above,
to what we might conceive as their ‘legal identity’—and that the defendant, more
than anyone else, will experience the effects of their decisions.”

In McCoy v. Louisiana,” for example, the Court upheld capital defendants’
autonomy in overturning a defendant’s conviction and death sentence based on
his lawyer’s decision to concede guilt (in an effort to avoid a death sentence)
when the defendant expressly objected to such a tactic.”® During oral argument,
Justice Sotomayor observed: “People can walk themselves into jail. They can
walk themselves, regrettably, into the gas chamber. But they have a right to tell
their story.”7”

McCoy seems to send a powerful message. Yet, some scholars have read
decisions like McCoy as supporting only a narrow view of defendant autonomy.
Zohra Ahmed has emphasized that the McCoy Court focused solely on the
accused’s entitlement to self-determination in the relationship with his lawyer,
holding that it would constitute structural error for an attorney to stand in the
way of his client’s choice about the objectives of his defense.”® Yet, the Court

70 Id. at 161.

" Id. at 163; see also id. at 162 (noting “the government’s interest in ensuring the integrity
and efficiency of the trial at times outweighs the defendant’s interest in acting as his own
lawyer” and “[i]n the appellate context, the balance between the two competing interests
surely tips in favor of the State”™).

72 Kathryn E. Miller, The Myth of Autonomy Rights, 43 CARDOZO L. REV. 375, 380 (2021).

3 Id. at 375.

4 Id. at 404.

75 584 U.S. 414 (2018).

76 Id. at 428.

77 Oral Argument at 16:15, McCoy v. Louisiana, 584 U.S. 414 (2018) (No. 16-8255),
https://www.oyez.org/cases/2017/16-8255.

8 Zohra Ahmed, The Right to Counsel in a Neoliberal Age, 69 UCLA L. REv. 442, 501
(2022).
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did nothing to facilitate true autonomy for the defendant in litigating his case.”
Ahmed writes:

The innovation in McCoy was to frame the right to the assistance of counsel
as one intended to protect the defendant’s autonomy in his relationship with
their attorney, rather than as one intended to ensure that a defendant is
protected from enduring an unfair trial in which they do not have the
capacity to adequately defend themself. McCoy thus moved the right to
counsel substantively towards self-representation without the safeguards.80

Under this view, she argues, the Court frames individualized choice as “what
makes the criminal process just” when, in fact, that choice is limited to the
confines of the attorney-client relationship.8!

In a similar vein, Kathryn Miller has argued that many of the Court’s cases
protecting criminal defendants’ “personal” criminal procedural rights do not
protect defendants’ autonomy rights in practice either because other actors
intervene in the defendant’s ability to exercise the right (and make a related
decision) or because there is no meaningful decision to be made.?? With respect
to the decision to plead guilty, for example, Miller points out that the “trial tax”
imposed by judges and prosecutors on defendants who insist on going to trial
restricts the defendant’s right to self-determination.?* And with respect to the
right to self-representation, Miller highlights the fact that people accused of
crimes—particularly those who are detained—have no practical ability to
investigate their cases and the court has no correlating responsibility to assist
pro se defendants by providing instruction on relevant law and procedure.*

79 Notably, the right to self-representation sounds in both positive and negative liberty,
emphasizing one’s right to be free from the imposition of counsel and the right to conduct
one’s own defense. See Steven J. Heyman, Positive and Negative Liberty, 68 CHI.-KENT L.
Rev. 81, 81 (1992) (“In broad terms, negative liberty means freedom from—from
interference, coercion, or restraint—while positive liberty means freedom to, or self-
determination—freedom to act or to be as one wills.”); see also Rao, supra note 55, at 208
(explaining how Supreme Court has characterized Sixth Amendment as “protect[ing] personal
rights” and defendant’s “right to make choices about their defense”). Self-determination
might be viewed similarly, emphasizing the individual’s ability to be free of external
influences or pressure and their ability to make informed, self-driven decisions.

80° Ahmed, supra note 78, at 501.

81 1d.

82 Miller, supra note 72, at 404.

83 Id. at 408-09.

8 Id. at 405; ¢f. Martinez v. Ct. of App. of Cal., Fourth App. Dist., 528 U.S. 152, 162
(2000) (“Additionally, the trial judge is under no duty to provide personal instruction on
courtroom procedure or to perform any legal ‘chores’ for the defendant that counsel would
normally carry out.” (citing McKaskle v. Wiggins, 465 U.S. 168, 183-84 (1984))). Although
beyond the scope of this Article to effectively address, I want to acknowledge an important
discussion with respect to autonomy and criminal defendants. Scholars like Kathryn Miller
and Zohra Ahmed have emphasized that the focus on criminal defendants’ autonomy is
hampered in practice by structural defects in the criminal legal system, masks or detracts from
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Robert Toone has explained that there are certain conditions necessary for
criminal defendants to exercise autonomy in a meaningful way—many of which
have not been adequately recognized by the courts—including mental
competence, independence, and an adequate range of options.®> Toone writes:
“Put simply, defendants lack the necessary conditions for the exercise of
autonomy, in any meaningful sense of the term.”8¢ In line with the arguments of
Ahmed and Miller, Toone contends it is incoherent to assert—as one might read
Faretta—that all defendants have an equal entitlement to autonomy in a closed
system, with limited options that are created and maintained by the state.’’

In the criminal context, defendant autonomy is often emphasized in relation
to the lawyer’s role. Defendants can choose (and therefore override a lawyer’s
decision) whether to testify on their own behalf, whether to waive the
presentation of certain evidence, and whether to accept a plea. Outside of that
realm, the Court has been fairly dismissive of and blind to the notion of
unrepresented litigant agency. It may be precisely because counsel has never
been constitutionally guaranteed in civil cases—and because certain rights of
criminal defendants are explicitly enshrined in the Constitution—that there has
been less of a need to delineate the defendant’s desires from the lawyer’s
strategic preferences or to focus on the question of self-representation as a
manifestation of self-determination in the civil context. It is to this context that
we turn next.

larger systemic issues, and may even exacerbate them. See, e.g., Ahmed, supra note 80, at
449 (“The history behind the rise of choice and the way that choices are actually structured in
criminal proceedings means that, all else remaining constant, enhancing defendant choice will
likely deepen the very inequalities that criminal law already exacerbates.”); id. at 450-51
(“While affording choice, the Court has also refused to take responsibility for the harm
produced by those choices or the oppression they might reveal. . . . The Court’s preoccupation
with choice over equity has shifted responsibility from the state to the individual to be self-
sufficient in court.”); Miller, supra note 72, at 440-41 (arguing autonomy rights sound more
in theory than in reality).

85 Toone, supra note 62, at 655-58.

8 Id. at 650. Toone emphasizes that which minimal threshold conditions are often required
for the exercise of autonomy to be meaningful and that criminal defendants’ choices about
whether and when to exercise certain rights are often “created and circumscribed by the full
manipulative and coercive power of the state and neither qualitatively or quantitatively
involve the minimum range of options that people rightfully expect in a free society.” Id. at
660-61.

87 Id. at 660 (“It is one thing to ascribe autonomy to citizens generally, notwithstanding
the differences in conditions that may exist, for the purpose of evaluating paternalistic
government action. It is quite another to begin with a closed system with rigidly circumscribed
options, created and maintained by the state, and argue that the individuals placed within that
system must be treated as autonomous—that notwithstanding the obviously inadequate
conditions for autonomy in a criminal trial, the defendant’s choices must be respected out of
respect for her moral sovereignty.”).
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3. Civil

Outside of the criminal context, which seems to protect self-determination in
a more superficial or limited way (i.e., with respect to the lawyer-client
relationship), the Court has given short shrift to the idea of litigant self-
determination. The primary focus of these cases is due process and the related
values of fairness and accuracy—which, in the criminal sphere, have often
trumped any competing notion of defendant autonomy. At best, the Court has
acknowledged the need to tailor procedures to the “capacities and
circumstances” of the individual .83

The Mathews v. Eldridge®® due process inquiry, which forms the basis of
analysis for many access-to-justice cases, including Turner v. Rogers, is
framed around the nature of the interests at stake and the procedural rules that
may be required to protect those interests.’! Jerry Mashaw has critiqued the
Mathews approach as overly narrow, focused on “questions of technique rather
than on questions of value.”®? Alternatively, he argued, due process analysis
might be informed not only by accuracy, but by values such as dignity and
equality.”® Under Mathews, even the lawyer serves purely as a means toward a
more important end; the framework is concerned less with sow and more with
whether litigants are erroneously deprived of such interests.

Other precedents acknowledge the role of the litigant with respect to larger
due process interests, but more with respect to their varying capacities (vis-a-vis
the court) than any affirmative right to direct their own experience.”* Goldberg
v. Kelly®> speaks powerfully to due process’s requirement that each litigant have
“the opportunity to be heard,” which includes at a minimum “timely and
adequate notice” of the claims against them and an “effective opportunity to

8 Goldberg v. Kelly, 397 U.S. 254, 269 (1970).

8424 U.S. 319 (1976).

90 564 U.S. 431, 445-46 (2011) (applying Mathews factors to determine which procedural
safeguards are required by Due Process Clause).

ol Mathews, 424 U.S. at 334-35 (citing Goldberg, 397 U.S. at 263-71) (holding
“identification of the specific dictates of due process generally requires consideration of three
distinct factors: First, the private interest that will be affected by the official action; second,
the risk of an erroneous deprivation of such interest through the procedures used, and the
probable value, if any, of additional or substitute procedural safeguards; and finally, the
Government’s interest, including the function involved and the fiscal and administrative
burdens that the additional or substitute procedural requirement would entail”).

92 Jerry L. Mashaw, The Supreme Court’s Due Process Calculus for Administrative
Adjudication in Mathews v. Eldridge: Three Factors in Search of a Theory of Value, 44 U.
CHI. L. REv. 28, 30 (1976).

%3 Id. at 49-54.

% See, e.g., Goldberg v. Kelly, 397 U.S. 254, 268-69 (1970) (discussing deficiencies in
current procedure for welfare recipients because of their circumstances).

%5397 U.S. at 254.
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defend by confronting adverse witnesses and presenting their own arguments.”¢
Holding that “[t]he opportunity to be heard must be tailored to the capacities and
circumstances of those who are to be heard,” the Goldberg Court emphasized
the importance of allowing the litigant to present their argument to the
decisionmaker directly, not through a third party who may have conflicting
responsibilities.®” It also held as insufficient procedures allowing parties to
submit their arguments in written form as beyond many litigants’ capabilities
and inadequately responsive in real time to the considerations the decision-
maker may deem most relevant.”®

In Turner v. Rogers, the Supreme Court was confronted with the question
whether an indigent individual who was held in contempt for failing to comply
with a child support order and subsequently sentenced to incarceration was
entitled to counsel at his contempt hearing.®® Ultimately, the Court found that
due process did not categorically require the appointment of counsel in such a
civil proceeding, even given the threat of incarceration; yet, it still found a
constitutional violation in the court’s failure to provide “alternate procedural
safeguards” to protect Mr. Turner’s due process interests.!% In so holding, the
Court emphasized fairness, not wanting to impose a requirement of counsel for
the noncustodial parent where the parent seeking support would remain
unrepresented.!?! The Court also underscored accuracy, or the importance of
avoiding “an erroneous deprivation of liberty”’; by highlighting the relevance of
the defendant’s ability to pay and eliciting relevant information regarding the
same, the procedural safeguards referenced by the court help to ensure that a
defendant is not wrongfully incarcerated based on their inability to pay.!%?

The procedural safeguards required by the Turner Court are, in large part,
designed to assist the defendant in raising arguments that might avoid a ruling
of contempt. Yet, they do not necessarily advance self-determination. We know
little from the Court’s decision about Mr. Turner’s goals for the litigation and
how he may have chosen to pursue them. While it may be a fair assumption that
his primary objective was to avoid a contempt judgment, that discussion is
absent from the opinion and was likely not a focus of the underlying litigation.

% Id. at 267-68.

97 Id. at 268-69. Here, the Court referenced the caseworkers, who typically gather the facts
supporting a charge of eligibility and therefore cannot be trusted to sufficiently represent
someone challenging their ineligibility for benefits. /d. at 269.

8 Id. at 269.

9 564 U.S. 431, 435, 441 (2011).

100 14 at 448 (explaining such procedural safeguards would include “adequate notice of
the importance of ability to pay, fair opportunity to present, and to dispute, relevant
information, and court findings”).

100 1d. at 447.

102 Jd. at 447-48; see also id. at 445 (“Given the importance of the interest at stake, it is
obviously important to ensure accurate decisionmaking in respect to the key ‘ability to pay’
question.”); id. (noting incorrect decision with respect to ability to pay “can increase the risk
of wrongful incarceration”).
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Consider a criminal defense lawyer who introduces mitigating evidence that his
client does not want introduced—perhaps even over that client’s objection—
with the goal of avoiding a death sentence.!%* Or consider—as discussed
above—a lawyer who concedes guilt over a defendant’s express wishes.!** One
might similarly assume that a criminal defendant wants to avoid conviction or a
death sentence—and yet, setting aside the many valid critiques described
above—the Court was willing to, in these limited circumstances, privilege client
autonomy over other competing values.!%

The premise of Turner is that, where a lawyer is absent, the court must provide
the conditions needed to ensure fairness and accuracy. Yet, in practice, in acting
as an advocate for their client, a lawyer does more: They also assist the client in
telling their story—and vindicating their personal goals—in a legally relevant
way. While the Turner Court evinced some consideration for due process, it
demonstrated very little consideration of Mr. Turner and the particular
(subjective) interests he may have brought to the proceedings. In Turner, as in
many other civil cases, the Court’s undisputable and overriding concern is due
process and not litigant autonomy.'%

While there have been some exceptions,!?” and the Sixth Amendment does
not apply to civil cases, the Judiciary Act of 1789 does specify that “[i]n all

103 Cf. Schriro v. Landrigan, 550 U.S. 465, 475 (2007) (holding if Landrigan had instructed
his lawyer not to present any mitigating evidence, counsel’s failure to investigate would not
constitute ineffective assistance of counsel). It must be noted that in many cases, including
Landrigan, issues of mental state and capacity—in addition to questions about the
thoroughness of counsel’s investigation—may complicate the nature of the client’s objection
to the presentation of such evidence. See id. at 487 (Stevens, J., dissenting) (disputing nature
of Landrigan’s waiver of right to present mitigating evidence); see also, e.g., Wiggins v. Smith,
539 U.S. 510, 521 (2003) (holding deference is not owed to lawyer’s strategic decision not to
present mitigating evidence where counsel’s investigation was inadequate).

104 See text accompanying notes 77-80 (discussing McCoy v. Louisiana and defendants’
right to self-determination and autonomy in attorney-client relationship).

105 See, e.g., McCoy v. Louisiana, 584 U.S. 414, 417 (2018) (“With individual liberty—
and, in capital cases, life—at stake, it is the defendant’s prerogative, not counsel’s, to decide
on the objective of his defense . . . .”).

106 See, e.g., 1dlibi v. Hartford Courant Co., 325 A.3d 1048, 1065 (Conn. 2024) (“Our
ultimate concern, with respect to self-represented litigants, as with all others, is that due
process be afforded and justice be done.”).

107 Some courts have been willing to carve out exemptions to the statutory right to self-
representation in certain civil cases. Lisa Martin has written about the “counsel mandate,”
referring to cases where parents representing minor children have to obtain counsel or face
dismissal; unless the parent is an attorney, they are prevented from providing pro se
representation for their children because doing so would constitute unauthorized practice of
law. See Lisa V. Martin, No Right to Counsel, No Access Without: The Poor Child’s
Unconstitutional Catch-22, 71 FLA. L. REv. 831, 833 (2019). Similar cases exist in the
guardianship context for people with diminished capacity. See, e.g., Dridi v. Am. Fam. Mut.
Ins. Co., 849 F. App’x 161, 163 (7th Cir. 2021) (barring non-attorney from representing father
“incapable of managing the litigation himself”); see also Lisa V. Martin, Securing Access to
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courts of the United States the parties may plead and conduct their own cases
personally or by counsel.”!%® In O Reilly v. New York Times Co.,'%° the United
States Court of Appeals for the Second Circuit emphasized that the historical
roots of Faretta provided parallel support for the right to self-representation
established by the Judiciary Act of 1789.'19 Writing for the court and vindicating
the plaintiff’s statutory right to self-representation under 28 U.S.C. § 1654,
Judge Friendly harkened back to the days when most litigation was “carried on
by strong self-reliant citizens who preferred to appeal to the sense of justice of
‘the country’ rather than entrust their causes to lawyers trained in the intricacies
of the law.”!!! Rearticulating Faretta’s claim that self-representation is a “basic
right of a free people,” the court explained that this belief was rooted historically
in confidence in the average person’s ability to manage their own affairs,
ingrained distrust of lawyers, negative memories regarding England’s practice
of compulsory counsel, and Revolutionary era adherence to natural law.!!?
Although not entitled to constitutional protection, the court still found the right
to self-representation in civil cases a “right of high standing, not simply a
practice to be honored or dishonored by a court depending on its assessment of
the desiderata of a particular case.”!!3

Justice for Children, 57 HARvV. C.R.-C.L. L. Rev. 615, 631-34, 631 nn.85-86 (2022)
(explaining role of children’s lack of legal capacity in creating such situations). Such
examples might be viewed as dismissive of self-determination, although there have been some
notable dissenting views. See, e.g., Raskin ex rel JD v. Dall. Indep. Sch. Dist., 69 F.4th 280,
287 (5th Cir. 2023) (Oldham, J., dissenting in part and concurring in judgment) (“Since the
First Judiciary Act in 1789, every person—including a minor—has enjoyed a right to litigate
pro se in federal court. The question presented is whether a parent can vindicate that right for
her children, just as she can vindicate her children’s other rights. The district court said no.
The majority says maybe. | would say absolutely.”).

108 28 U.S.C. § 1654.

109 692 F.2d 863 (2d Cir. 1982).

10 See id. at 867.

.

112 Id. at 867 & n.5 (citing Faretta v. California, 422 U.S. 806, 826-30, 830 n.39 (1975));
see also Kenya JH Smith, Climbing Back into the Conundrum Cauldron: Revisiting the
SMLLC Pro Se Prohibition, 23 U. PA. J. Bus. L. 1018, 1022-23 (2021) (“The notion of
speaking for oneself became easily and extensively embedded in American colonialism. In
fact, the right to self-representation was more closely guarded in the American colonies than
in England due to greater notions of ‘self-reliance and a traditional distrust of lawyers.””
(footnote omitted) (quoting Faretta, 422 U.S. at 826)).

113 O’Reilly, 692 F.2d at 867; see also United States v. Dougherty, 473 F.2d 1113, 1122-
23 (D.C. Cir. 1972) (noting Judiciary Act’s right to self-representation’s “constitutional aura”
is underscored by Act’s passage one day before proposal of Sixth Amendment); Smith, supra
note 112, at 1024 (first citing Judiciary Act of 1789, ch. 20, § 35, 1 Stat. 73, 92 (1789); then
citing Faretta, 422 U.S. at 812) (“The American emphasis on the value of counsel and the
desire to preserve self-representation culminated in the statutory as well as constitutional
rights to both.”).
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In theory, self-representation might be viewed as a primary vehicle for self-
determination; yet, in practice, it is often viewed as inherently subordinate to
representation by an attorney. Scott Barclay has argued that rather than viewing
self-representation as an unfortunate result of financial necessity, it might be
viewed as a “self-affirming experience” chosen by litigants because of the
“personal empowerment” they derive from being able to maintain control over
their cases.!'* In that sense, self-representation may not be a passive state, but
instead—consistent with much of the procedural justice literature—be
affirmatively chosen or asserted as a tool to maintain control over not only one’s
case, but also one’s life.!13

Barclay acknowledges that the level of personal control correlated with self-
determination may not always be aligned with—or even seem at odds with—
sound legal strategy.!'® Yet that framing begs the question of what it means for
legal strategy to be effective. Barclay’s study of qualitative interviews conducted
with civil litigants revealed that, regardless of their representation status,
litigants felt that the issues they had perceived as important were often not the
same issues the legal system identified as requiring resolution.!'7 Barclay
highlights the role of the lawyer as translator, reconstituting the issues a client
has raised in legal terms;'!® yet, that same translation may often change the
nature of the issue or render certain arguments irrelevant. What this meant in
practice for Barclay’s respondents was that only self-represented litigants were
able to ensure the issues they identified as most salient were put before the

114 Scott Barclay, The Decision to Self-Represent, 77 Soc. Sc1. Q. 912, 913 (1996).

15 Jd. at 914-15 (“While acknowledging that self-representation usually occurs because of
the financial burden associated with retaining legal counsel, I propose that self-representation
also might be pursued by some litigants in an attempt to force the courts to deal with the issue
that the litigants, rather than the legal system, identify as at the heart of their disputes.”).
Although the reasons may be more complicated (and not so affirming in nature), Sara
Sternberg Greene’s study of public housing residents demonstrated that many respondents
maintained powerful self-sufficiency narratives, leading them to avoid lawyers and legal
institutions in confronting problems in their lives that might be seen as civil justice issues.
Sara Sternberg Greene, Race, Class, and Access to Civil Justice, 101 1owA L. REv. 1263,
1298-300 (2016) (describing respondents who equated “ask[ing] for help” with “negativity
and shame” and built “moral boundaries between themselves and ‘the [overly litigious]
rich’”). Greene attributes much of this response to past (and current) negative interactions
respondents had with other public institutions. /d. at 1295 (“These experiences were some of
the most difficult in their lives and made them feel ashamed, inadequate, degraded, and
confused. Thus, any situation . . . that even remotely looked like it had the potential to invoke
such feelings was avoided.”).

116 See Barclay, supra note 114, at 914-15.

17 Id. at 919.

18 Id. at 917 (citing Maureen Cain, The General Practice Lawyer and the Client: Towards
a Radical Conception, 7 INT’LJ. Soc. L. 331, 335 (1979)).
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court.'!” This strategy is not always likely to be successful; issues presented by
pro se litigants are often dismissed by judges as irrelevant or legally
insufficient.!?? Yet, a judgment that fails to resolve the issues most important to
a litigant may not be viewed as a success;!?! it may also serve as an obstacle to
democratically-driven law reform. Self-represented litigants in Barclay’s study
who recognized that their claim was misaligned with, or could not fit within,
existing legal parameters argued that the law should be altered to address such
situations.!'??> While some may view this approach as unsound legal strategy,
others may see it as a channel for legal change—much like Clarence Gideon’s
pro se argument that he was entitled to a state-supplied attorney.!??

skskoskoskok

One takeaway from the above doctrinal discussion, reaching across civil and
criminal lines, is that the Court has—and, perhaps more broadly, courts have—
been relatively dismissive of and blind to the notion of unrepresented litigant
agency or autonomy. Whether their right to self-representation is grounded in
constitutional or statutory law, pro se litigants in both criminal and civil contexts
have received less recognition of their self-determination than those represented
by lawyers.

Where individuals are represented by counsel, the Court has been willing to
protect the client’s right to self-determination in relation to their lawyer—client
autonomy may, under some circumstances, serve as a check on the lawyer’s
actions. Yet, where litigants are not entitled to counsel, the Court seems more
concerned about the underlying fairness and reliability of the proceeding than
litigant autonomy. As a result, it has provided little protection of self-
determination for unrepresented litigants in broader trial or appellate contexts,
whether criminal or civil.

C. Procedural Justice and “Fairness”

Self-determination may be a familiar concept to those steeped in procedural
justice literature. Procedural justice encompasses the notion that litigants’

119 Id. at 919 (describing counsel as “buffer” between represented clients and court, unlike
pro se litigants who “maintain[] the ability to place directly before the court the issues that
they identified as most salient”).

120 See, e.g., Jessica K. Steinberg, Demand Side Reform in the Poor People’s Court, 47
CoONN. L. REV. 741, 756 (2015) [hereinafter Steinberg, Demand Side Reform] (citing Barbara
Bezdek, Silence in the Court: Participation and Subordination of Poor Tenants’ Voices in
Legal Process, 20 HOFSTRA L. REV. 533, 578 (1992)) (reporting findings from study of pro se
litigants that judges “automatically deem their stories legally irrelevant”).

121 Barclay, supra note 114, at 918 (“Any court response that does not address the issues
that [a litigant] identifies as preeminent to [their] dispute will be defined as failing to resolve
the original dispute.”).

122 Id. at 920.

123 See id.
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perceptions of institutions and processes are influenced by their judgment as to
whether they were treated fairly. Tom Tyler, drawing on the work of other
scholars like Gerald Leventhal, John Thibaut, and Laurens Walker, has outlined
a number of criteria that might be used to assess fairness, including consistency,
impartiality (or the absence of bias), decision quality or accuracy, representation
in or control over the decision-making process, and ethicality.!?* Notably, of the
different sets of criteria identified by Tyler, only one was consistently identified
by scholars of procedural justice theory: representation, including control over
both the process and the final decision emerging from it.!?> Yet, in his own work,
Tyler downplays the element of control, centering four primary values of
procedural justice: “opportunities for participation (voice), the neutrality of the
forum, the trustworthiness of the authorities, and the degree to which people
receive treatment with dignity and respect.” 126 Procedural justice operates
distinct from distributive justice, which is focused on fair outcomes or
distribution of resources.'?’

Although Tyler’s work in procedural justice spans a variety of contexts,
including most prominently citizen interaction with police, other scholars, like
Thibaut and Walker, focused their research primarily on dispute resolution in
formal courtroom settings.!?® In that context, they found that distribution of
control to the parties—as opposed to a third-party or the decision-maker
themselves—was the best predictor of fairness.!??

People feel more fairly treated when they are given an opportunity to
participate in the resolutions of their disputes, particularly by being able to
suggest relevant information or how those disputes should be resolved. Although
researchers have found that people value the opportunity to express their views
regardless of their influence on the actual outcome, participation effects are
enhanced when they feel they have an effect on the resolution of their dispute.'3°
Tyler has suggested that although people do have a strong desire to participate

124 Tom R. Tyler, What is Procedural Justice? Criteria Used by Citizens to Assess the
Fairness of Legal Procedures, 22 L. & SoC’y REv. 103, 104-05 (1988) [hereinafter Tyler,
What is Procedural Justice?).

125 Id. at 105 (referencing Leventhal, Thibaut, and Walker’s theories including process
and/or decision control criteria).

126 Tom R. Tyler, Social Justice: Qutcome and Procedure, 35 INT’L J. PSycH. 117, 121
(2000) [hereinafter Tyler, Social Justice].

127 Id. at 118.

128 Tyler, What is Procedural Justice?, supra note 124, at 108; see also JOHN THIBAUT &
LAURENS WALKER, PROCEDURAL JUSTICE: A PSYCHOLOGICAL ANALYSIS 117 (1975)
(describing research focus as litigation procedures in developed societies).

129 THIBAUT & WALKER, supra note 128, at 121. Thibaut and Walker also argue that the
adversarial model is the most preferred and perceived as the fairest of the adjudication models.
Id. at 119. However, it should be noted that the subjects of their study were male
undergraduate University of North Carolina students, who may not constitute a representative
sample. /d. at 104.

130 Tyler, Social Justice, supra note 126, at 121.
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in the process of resolution, they are less interested in controlling the ultimate
decision that results from that process; in contrast, they often expect relevant
authorities to decide what principles should apply to what they have said and to
make the final decision.!3! In a related study, however, Tyler and co-authors
Jonathan Casper and Bonnie Fisher found that people facing felony charges felt
they had greater opportunities for participation and more certainty over the
outcome through the plea bargaining process, finding it a fairer process for
resolution than going to trial.!32 One might read these findings in combination
to suggest that where litigants perceive the larger structure as capable of fair
outcomes, they are willing to cede some authority, but where they see the overall
process as flawed, they may desire to retain as much control as possible.

Tyler defines process control as whether people have the opportunity to
present one’s case before a decision is made; in other words, whether they have
an opportunity to be heard, and participate in the process.!33 In contrast, Tyler
measures decision control by the influence people have over the ultimate
decisions that are made.!'3* Ultimately, Tyler’s research revealed that people saw
value in process control even when they do not impact the ultimate outcome, as
long as they feel those views are considered by the authorities. He wrote:
“Citizens were much more willing to feel positively about situations in which
they had voice but did not influence outcomes when they had prior views that
led them to feel that the authorities were legitimate.”!3> At the same time, he
acknowledged that nominal participation would be insufficient under either
metric: “[Slimply providing structural opportunities to speak is not enough to
produce voice effects. It is also necessary for citizens to infer that what they say
is being considered by the decision maker.” 3¢ Without being sufficiently
informed, litigant voice is less likely to be considered by the decisionmaker,
undermining its value. Similarly, self-determination is not necessarily achieved

Bl Id. at 121-22.

132 Jonathan D. Casper, Tom Tyler & Bonnie Fisher, Procedural Justice in Felony Cases,
22 L. & Soc’y REv. 483, 498-500 (1988) (suggesting participation in form of presenting
evidence, arguments, or even testimony on defendant’s behalf may be more disillusioning
than process where there is “never any serious discussion of a favorable outcome™).

133 Tom R. Tyler, Conditions Leading to Value-Expressive Effects in Judgments of
Procedural Justice: A Test of Four Models, 52 J. PERS. & Soc. PSYCH. 333, 334 (1987).

134 Id. at 334.

135 Id. at 341; see also id. at 342 (“The key precondition found to be necessary for citizens
to adopt a sympathetic perspective toward authorities under conditions of voice, but low
decision control, is their belief that the authorities have considered their point of view, even
if it has not influenced the authorities’ decisions.”); id. (“If citizens believe that the authorities
are fair, then they are more likely to interpret a high-process-control, low-decision-control
situation in a favorable way.”). Although Tyler understands value-expressive effects in the
form of process control as largely non-instrumental in character, he suggests there might be a
long-term instrumental aspect in that citizens will only remain allegiant to a system when they
believe their views are being considered by the relevant authorities. /d. at 342-43.

136 Id. at 342.
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by allowing the individual a voice in the process; it speaks to whether the system
has allowed the individual to find her voice, express that voice in legal terms (or
terms that otherwise translate effectively for the relevant decisionmaker), and
offers sufficient opportunities for her voice to be meaningfully heard.

There are various theories as to why people value procedural justice, separate
from outcomes. Thibaut and Walker posited that people care about fair process
because they believe it is likely to lead to fair outcomes.!3” Tyler and Lind have
argued, in contrast, that people care about procedural justice not just because of
its instrumental effects on outcomes, but because of what it conveys about their
dignity as individuals and its psychological effects, such as the effect on one’s
self-esteem.!3® Kees van den Bos and colleagues have offered a third possibility,
suggesting that people find it difficult to assess outcomes and therefore use fair
process as a proxy for fair judgments.'3° Drawing on the cumulative work of
these procedural justice scholars, Rebecca Hollander-Blumoff concludes:

[Tlhe empirical evidence suggests that individuals value fairness of
process, separate and apart from outcome, because of the special message
that fairness of process sends to its recipients: an authority who acts in a
fair manner is an authority who is legitimate and cares about the dignity
and social standing of those who stand before it.!40

Procedural justice literature and research support the argument that, at least in
the context of dispute resolution, and particularly in the formal court context
where the adversarial model is in play, representation matters.

One way to distinguish between procedural justice and a more person-
centered value, like self-determination, is with respect to the definition of the
underlying problem and its correlating solution. In her discussion of legal
estrangement,'#! Monica Bell explained that the social problem addressed by
procedural justice is noncompliance with the law.!*? In that sense, one might
understand procedural justice as something that courts can provide to the people

137 THIBAUT & WALKER, supra note 128, at 121.

138 Rebecca Hollander-Blumoff, The Psychology of Procedural Justice in the Federal
Courts, 63 HASTINGS L.J. 127, 137 (2011) (citing Tom R. Tyler & E. Allan Lind, 4 Relational
Model of Authority in Groups, in 25 ADVANCES IN EXPERIMENTAL SOCIAL PSYCHOLOGY 115,
141 (Mark P. Zanna ed., 1992)).

139 Kees van den Bos, E. Allan Lind, Riél Vermunt & Henk A. M. Wilke, How Do I Judge
My Outcome When I Do Not Know the Outcome of Others? The Psychology of the Fair
Process Effect, 72 J. PERS. & Soc. PSycH. 1034, 1035 (1997).

140 Hollander-Blumoff, supra note 138, at 137-38.

141 Monica C. Bell, Police Reform and the Dismantling of Legal Estrangement, 126 YALE
L.J. 2054, 2100 (2017) (defining legal estrangement as “cultural orientation about the law that
emanates from collective symbolic and structural exclusion”).

142 Id. at 2089.
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they serve to reinforce their own legitimacy and facilitate adherence.!*? In
contrast, legal estrangement, which Bell describes as concerned primarily with
the alienation of the collective, is addressed not by procedural justice but by
procedural and structural inclusion.'** One might understand a correlating
problem to legal estrangement as legal diminishment—the systematic
undervaluing of individual identity—with enhancement of self-determination as
the correlating solution.

To the extent the procedural justice literature demonstrates the importance of
process and decision control, or representation, to litigants’ perceptions of
whether an institution is treating them fairly, it supports the idea that people
value self-determination, particularly in the context of the dispute resolution
process that takes place in formal courtroom settings. Procedural justice is, as
Tyler’s scholarship demonstrates, important to individuals not just because of
any potential effect they believe their involvement may have on outcomes, but
also because they independently value the ability to express their identity—as
long as someone is listening.

D. Learning From Other Fields

As discussed in Section I.B, those working in civil access to justice might
look not only to civil, but also criminal, legal doctrine to see how similar issues
have been treated. And, reaching further, we might look to other legal fields to
see how the concept of self-determination has been treated.

In contrast to the general litigation context, self-determination has played a
much more prominent role in mediation. Indeed, self-determination has long
been understood as the “fundamental principle” of mediation.!'4> Given the
prioritized placement of self-determination in the mediation space, those writing
in the area have grappled not only with the proper way to define the term, but
also with the extent to which it has been upheld in practice and how self-
determination might be balanced against other values, such as fairness.

Model standards dictate that mediation should involve “the act of coming to
a voluntary, uncoerced decision in which each party makes free and informed
choices as to process and outcome.” '#® Yet, the implementation of self-
determination and what it requires has vacillated over time. In its more robust
form, as Nancy Welsh explains, self-determination is defined by:

[Plarties who have sufficient information and the personal capacity to
understand their options and make decisions; full and productive

143 Lawrence Solum has argued that the primary value of participation is not its
relationship to cost or accuracy, but its role in providing legitimacy for the adjudicatory
process. Lawrence B. Solum, Procedural Justice, 78 S. CAL. L. REv. 181, 273-75 (2004).

144 Bell, supra note 141, at 2089.

145 Am. Arb. Ass’n, Model Standards of Conduct for Mediators, 17 J. NAT’L ASS’N ADMIN.
L. Jubiciary 323, 324-25 (1997).

146 MODEL STANDARDS OF CONDUCT FOR MEDIATORS standard I (A.B.A., AM. ARB. ASS’N
& ASS’N FOR CONFLICT RESOL. 2005).
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communication that enables the parties to understand their respective
situations and interests; exploration of a range of potential solutions that
address the parties’ situations and interests; and ultimately, the parties’
freely-made choices regarding whether to settle and on what terms.!'4’

Yet Welsh has also observed the tendency of many courts in the U.S. to apply
self-determination in a more superficial manner, requiring “mere[] formalistic
consent” rather than mechanisms for “high quality self-determination.” 143
Rather than probing to see whether parties have adequately communicated
regarding their interests and explored a range of potential solutions, courts focus
on whether any participant has engaged in behaviors or threats that might rise to
the level of coercion.'*® As Welsh writes, “This standard of self-determination
as ‘not coercion’ represents a very thin vision of self-determination indeed.”!>°
In this sense, as Jacqueline Nolan-Haley has expressed concern, the requirement
that parties have sufficient information about the mediation process may have
become “more illusory than real.” ! And yet, as Nolan-Haley points out,
informed consent is the primary metric for autonomy in a range of contexts, in
both the legal and medical fields.!3?

In the mediation context, Robert Baruch Bush has drawn a distinction
between promoting self-determination and protecting against unfairness,
suggesting that the two are not always—and need not always be—aligned. Some
mediation models—such as the facilitative model-—may be focused primarily
on protecting parties from unfairness or on securing just outcomes, whereas
others—like the transformative model—support “party choice and
communication regardless of . . . fairness.”!3

Another area where connections might be drawn is the treatment of aging
people and people with disabilities, specifically with respect to guardianship.
Just as some of the people in that category may have limited decisionmaking
capability, many self-represented litigants may be lacking in legal

147 Nancy A. Welsh, American ADR, Justice and Avoiding Injustice 17 (June 5, 2024)
(unpublished manuscript) (on file with author).

48 Id at 17-18.

149 Nancy A. Welsh, Do You Believe in Magic?: Self-Determination and Procedural
Justice Meet Inequality in Court-Connected Mediation, 70 SMU L. Rev. 721, 728 (2017)
(quoting S.D.N.Y. & E.D.N.Y. Local Civ. R. 83.8).

150 1d. at 729.

151" See Nolan-Haley, supra note 11, at 778.

152 Id. at 781. See infra Section ILB.1 for more discussion of informed consent and its
potential relevance in the context of self-determination.

153 Robert A. Baruch Bush, 4 Pluralistic Approach to Mediation Ethics: Delivering on
Mediation’s Different Promises, 34 OHIO ST. J. ON Disp. RESOL. 459, 468-69, 470-80 (2019)
(emphasis added) (describing how different mediation models manage potential conflicts
between fairness and self-determination).
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capability'>*—due in no part to their own personal shortcomings, but rather the
complex and specialized nature of the legal system. When someone with
intellectual, developmental, or mental health disabilities is deemed unable to
make decisions for themselves, guardianship provides a mechanism by which
another individual is given legal authority to make decisions on behalf of that
person, in some cases even without their input.!>3

Although the aim of guardianship is to “assist and protect,” it can also veer
toward paternalism, resulting in “overbroad and inappropriate” arrangements. !5
Some have argued, in response, for alternative approaches that are more
supportive of the individual’s autonomy interests and impose ‘“the least
restrictive means possible to assist the individual in managing their own legal,
health, financial, and personal affairs.”!37 Supported Decision-Making, or SDM,
fills this gap by centering the decisional autonomy of the individual while
providing them with the necessary support to exercise their autonomy. As Julia
Vassallo explains: “In its simplest form, SDM is a tool that enables people with
disabilities to retain their decision-making abilities by selecting trusted
individuals to support them and help them to make choices.”'>® The range of
people who can provide such support include family members, friends, or trusted
professionals—the key elements are that they are trusted by the individual, agree
to help that person “understand, consider, and communicate decisions,” and
ultimately enable the individual to make their own, informed decisions.!>® Thus,
SDM might not only provide support for a theory of self-determination, but also

154 See, e.g., McDonald, supra note 9, at 702 (describing “legal capability” as “the personal
characteristics or competencies required to effectively and purposefully function in the legal
sphere, including purposeful use of law and legal institutions” and “the ability to perceive
potentially justiciable issues, access or obtain appropriate legal information and assistance,
apply law to their circumstances, assess available options, and take appropriate steps to assert
and defend rights”); Understanding Legal Capability, VICTORIA L. FOUND., https:// www.vic
torialawfoundation.org.au/resources/understanding-legal-capability [https://perma.cc/ 64RT-
VRF2] (last visited Feb. 6, 2026) (defining legal capability as “the knowledge, skills,
attributes, and resources needed to deal with legal problems (everyday and extraordinary) as
people progress from recognising [sic] issues, to seeking advice or information, to resolving
them”).

155 Julia R. Vassallo, Note, The Current State of Guardianship Law Furthering a Need for
Supported Decision-Making in Connecticut, 56 CONN. L. REV. ONLINE, June 2024, at 1, 7-8
(explaining guardianship “essentially entails removing fundamental rights from
adults . . . which is often a permanent transfer rather than a temporary one”).

156 Id. at 9.

157 Id. at 9-10 (“Personal autonomy and self-determination are incredibly important
components of daily life that must be protected and exercised freely to the furthest extent
possible.”).

158 Id. at 6 (citing ACLU, SUPPORTED DECISION MAKING: FREQUENTLY ASKED QUESTIONS,
https://www.aclu.org/sites/default/files/field _document/faq about supported decision mak
ing.pdf [https://perma.cc/DZ9C-C3LP] (last visited Feb. 6, 2025).

159 Id. at 7 (citing ACLU, supra note 158).
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for concrete access-to-justice reforms that expand the universe of people who
can provide relevant support or to guide individuals without acting on their
behalf. For example, court navigator programs like those in Arizona and New
York utilize nonlawyer volunteers to provide guidance and support to self-
represented litigants, including explaining court procedures, providing court
forms, explaining what to expect and the nature of court proceedings, appearing
with them in court, sharing information about relevant community resources,
and helping them obtain forms or find the right courtroom.!¢°

Notably, SDM has been endorsed by the American Bar Association. !¢!
Additionally, a number of states, including Texas and Wisconsin, have passed
laws recognizing SDM as an alternative to guardianship.'? In their statutes, both
states specifically recognize self-determination as a priority that SDM helps to
advance.!®3

Self-determination has also been a prominent concept in international law.
Although the context is clearly distinct, as international law often faces the
question of self-determination for a group of people or even a state, there is some
parallel in the basic premise of the right. The UN Covenant on Economic, Social
and Cultural Rights and the UN Covenant on Civil and Political Rights state that
“[a]ll peoples have the right of self-determination,” providing them with the
freedom to “determine their political status” and “pursue their economic, social
and cultural development.”!%* This might be taken to suggest that inherent in the

10 See Samuel A. Thumma, Expanding Access to Justice Through Regulatory Reform and
Innovation: Arizona Lessons from the Past, Present, and Future, 93 U. CIN. L. REV. 408, 436
(2024) (describing Arizona’s court navigator programs); Fern Fisher, Navigating the New
York Courts with the Assistance of a Non-Lawyer, 122 DicK. L. REv. 825, 829-30 (2018)
(describing New York’s Court Navigator Program).

161 See Fisher, supra note 160, at 838 (mentioning endorsement of court navigator
programs by Commission on Future of Legal Services of the American Bar Association as
part of “major movement . ..to expand the use of appropriately trained and supervised
individuals without full formal legal training” to help people who would otherwise be without
legal assistance).

162 See CTR. FOR PUB. REPRESENTATION, U.S. Supported Decision-Making Laws, CPR:
SUPPORTED DECISION-MAKING (Apr. 2025), https://supporteddecisions.org/resources-on-
sdm/state-supported-decision-making-laws-and-court-decisions [https://perma.cc/FCKS5-
58WV] (listing thirty-nine states and District of Columbia as having supported decision-
making (“SDM”) laws).

163 See TEX. EST. CODE ANN. § 1357.002 (West 2015) (““Supported decision-making’
means a process of supporting and accommodating an adult with a disability to enable the
adult to make life decisions . . . without impeding the self-determination of the adult”); WIs.
STAT. ANN. §52.01 (West 2018) (““Supported decision-making’ means a process of
supporting and accommodating an adult with a functional impairment to enable the adult to
make life decisions . . . without impeding the self-determination of the adult.”).

164 ANTONIO CASSESE, SELF-DETERMINATION OF PEOPLES: A LEGAL REAPPRAISAL 52
(1995). As Cassese explains, the original draft stated that “all people shall have the right to
self-determination” but the final text reads that “all peoples have” such a right. Id. at 54. This
suggests that the right is not given, but inherent.
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concept of self-determination is a notion of universal application—all equally
possess the right—as well as the ability to determine one’s own political—or
legal—identity and to pursue the ends flowing from that identity. Jorg Fisch has
described the modern concept of self-determination as the absence of
dependence on or determination by others—an individual who “decides his or
her own path and action.”!% Ingrid Brunk has observed that even though internal
self-determination may not justify secession from an existing state, “it does
provide for some measure of autonomy and self-government within an existing
state” and is a human right invoked in opposition to states and state power.!'%
From this view, we might understand the concept of self-determination as a right
that all individuals inherently possess, and which—even within existing
structures—allows them to push back against state power to assert the ability to
forge their own path.

II. SELF-DETERMINATION IN CIVIL COURT REFORM

Self-represented litigants dominate many local and state-level civil courts and
yet many find those courts difficult to navigate effectively without
representation, adequate assistance, or knowledge of relevant law and
procedure. Although in many ways, these failures are institutional,'®’ for many
years, access-to-justice reforms focused primarily on supplying external
assistance to litigants—lawyers, alternative legal service providers, or even self-
help materials (sometimes referred to as “supply-side” reforms). The increasing
shift toward demand-side reform'®*—which focuses instead on what courts can
do internally to alleviate obstacles to access—allows courts an important role in
addressing their own institutional shortcomings but, in the process, may also
infringe on the individual’s capacity for self-determination.

Section II.A provides a brief overview of this shift in access-to-justice reform
and its accompanying risks with respect to litigant autonomy and self-
determination. It acknowledges the tension that may exist within reform efforts
between addressing due process concerns, such as fairness and accuracy, and
respecting the individual’s prerogative in shaping and directing their own justice
journey. In Section II.B, the Article addresses several areas of reform in more
depth, demonstrating how these values might work in concert, rather than in
opposition, to benefit self-represented litigants.

165 JORG FIscH, THE RIGHT OF SELE-DETERMINATION OF PEOPLES: THE DOMESTICATION OF
AN ILLUSION 234 (Anita Mage trans., Cambridge Univ. Press ed. 2015) (2010) (“The self-
determined individual is autonomous; he or she is self-legislating.”).

196 Ingrid Brunk, Self Determination for States: A Territorial Approach 7-8 (2025)
(unpublished manuscript) (on file with author).

167 See Ayelet Sela, Streamlining Justice: How Online Courts Can Resolve the Challenges
of Pro Se Litigation, 26 CORN. J.L. & PuB. PoL’Y 331, 336-40 (2016) (identifying knowledge
and communication barriers for pro se litigants in accessing justice system).

168 Steinberg, Demand Side Reform, supra note 120, at 791 (explaining how Supreme
Court’s decision in Turner v. Rogers inspired demand-side reforms for access to justice).
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A. The Problem, A Solution, and the Missing Piece

High-volume civil courts, including those that decide cases relating to
eviction and debt collection, are in need of reform. Overwhelmed by increased
case volumes, many of these courts have become characterized by assembly-line
processing and underdeveloped or underapplied procedures, !° elevating
efficiency while sacrificing accuracy and fairness. In this scenario, defendants
often play a minimal role, due to the fact that court procedures are typically
litigant-driven and many people navigating these courts are without legal
representation or the requisite knowledge and skills to effectively litigate their
own cases.

The current system—based largely on the adversarial model'7%—is heavily
reliant on proactive individualism. Once engaged in the legal process, a
responding party must know what procedural requirements must be satisfied by
the filing party, file a responsive pleading if required, identify any defenses and
gather relevant evidence, present such evidence in the right format and manner;
ask relevant questions of the opposing party, and so on. This system is based on
a traditional understanding of civil litigation, which may only apply informally
in many state and local courts,!”! but also on the assumption—factually incorrect
in most of those same courts—that both parties will be represented by counsel.!”2

One response to this dilemma and the recognition that many individuals are
not well equipped to do all of the above on their own, has been to emphasize the
need for additional external litigant supports—for example, expansion of the
civil right to counsel,!”? higher levels of pro bono representation,!’* alternative
legal services provision (including nonlawyers),!”> and strengthened self-help

19 See, e.g., Daniel Wilf-Townsend, supra note 19, at 1743-46 (demonstrating increased
prevalence of assembly-line litigation in state courts and accompanying lack of judicial
scrutiny of related negligent and fraudulent practices).

170 See Judith Resnik, Managerial Judges, 96 Harv. L. Rev. 374, 382 (1982)
(characterizing American legal system as more adversarial than most others).

171 Pamela K. Bookman & Colleen F. Shanahan, 4 Tale of Two Civil Procedures, 122
CoLuMm. L. REv. 1183, 1206-07 (2022) (discussing informal and ad hoc nature of procedure
in state civil courts).

172 See Jessica K. Steinberg, Adversary Breakdown and Judicial Role Confusion in “Small
Case” Civil Justice, 2016 BYU L. Rev. 899, 919 [hereinafter Steinberg, Adversary
Breakdown) (addressing misplaced reliance on adversarial norms when majority of litigants
are unrepresented).

173 See, e.g., Russell Engler, Access to Justice, Civil Right to Counsel, and the Role of the
Judge, 56 CT. REV. 10, 22 (2020) (proposing three-pronged strategy where civil right to
counsel will be provided when other mechanisms fail to support vulnerable litigants).

174 See, e.g., Deborah L. Rhode, The Profession and the Public Interest, 54 STAN. L. REV.
1501, 1520 (2002) (discussing importance of institutionalizing pro bono commitments for law
students and lawyers).

175 See, e.g., Matthew Burnett & Rebecca L. Sandefur, 4 People-Centered Approach to
Designing and Evaluating Community Justice Worker Programs in the United States, 51
ForDHAM URB. L.J. 1509, 1525-26 (2024) (highlighting Delaware’s system of allowing
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tools.!7¢ Yet all of these supply-side solutions require a significant investment
of resources (including, in some cases, legislative action) and often remain
dependent on the litigant’s ability to identify and seek out the relevant source of
support. Fueled by pragmatism, many working in civil justice reform have
suggested that the potential for such supply-side efforts is inherently limited: the
impact of these measures will inevitably be cabined by resources and subject to
quality-control concerns. !”” Some have cited the wide-ranging failures of
indigent defense systems, where counsel is often guaranteed but provided
nominally or not at all, as a cautionary tale.!”® In New York City, which
established a right to counsel in eviction cases in 2017, there simply have not
been enough lawyers to support such an ambitious effort, leaving the law’s
mandate unfulfilled.!”

Another promising avenue, then, has been “demand-side” reform. Instead of
prompting changes on the litigant side, demand-side reform targets procedural
and substantive adjustments that courts can make to support self-represented
litigants® participation in the legal process. '8 This might include
implementation of active judging models, where judges assist in eliciting
relevant evidence from litigants; 18! simplified evidentiary and procedural

nonlawyer advocates to represent low-income tenants in residential summary possession
matters).

176 See, e.g., D. James Greiner, Dalié Jiménez & Lois R. Lupica, Self-Help, Reimagined,
92 IND. L.J. 1119, 1135-64 (2017) (re-conceptualizing self-help materials to address
situational barriers and obstacles to understanding).

177 See Gillian K. Hadfield, Higher Demand, Lower Supply? A Comparative Assessment
of the Legal Resource Landscape for Ordinary Americans, 37 FORDHAM URB. L.J. 129, 152
(2010) (arguing that increasing public legal aid cannot make meaningful impact given limited
resources and extent of need); Jeffrey Selbin, Jeanne Charn, Anthony Alfieri & Stephen
Wizner, Service Delivery, Resource Allocation, and Access to Justice: Greiner and
Pattanayak and the Research Imperative, 122 YALE L.J.F. 45, 54 (2012) (explaining most
legal services programs do not conduct formal quality control or evaluate service outcomes).

178 See Lauren Sudeall Lucas, Reclaiming Equality to Reframe Indigent Defense Reform,
97 MINN. L. REV. 1197, 1198 (2013) (observing underfunded indigent defense systems often
result in appointment of incompetent or inexperienced counsel); see also Paul D. Butler, Poor
People Lose: Gideon and the Critique of Rights, 122 YALE L.J. 2176, 2190-91 (2013)
(suggesting right to counsel does not necessarily protect poor defendants given relatively high
incarceration rates); Alexandra Natapoff, Gideon Skepticism, 70 WASH. & LEE L. REv. 1049,
1066 (2013) (exploring idea that right to counsel is “empty promise” due to inability of
defense bar to perform adversarial function).

179 Frank Festa & Annie lezzi, NYC's Floundering ‘Right to Counsel’ Fails to Keep Pace
with Eviction Cases, CITYy LimiTs (Jan. 3, 2023), https://citylimits.org/2023/01/03/nycs-
floundering-right-to-counsel-fails-to-keep-pace-with-eviction-cases/ [https://perma.cc/JXT5-
XPAS] (reporting Right to Counsel providers have rejected thousands of cases due to outsized
need and lack of available legal counsel).

180 Steinberg, Demand Side Reform, supra note 120, at 787.

181 See Anna E. Carpenter, Active Judging and Access to Justice, 93 NOTRE DAME L. REv.
647,651 (2017) (contrasting active judges who ask pro se litigants questions to help lay proper
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rules, 82 such as burden shifting with respect to evidentiary requirements, '83
which can obviate the need for expert legal assistance; automated systems;!84
substitution of mandatory information exchange for discretionary litigant-driven
discovery; 3% and data federation or other means of data consolidation and
transfer that allow courts to obtain relevant evidence without the need for litigant
production.'86

The reasons to favor demand-side reforms are several-fold. Demand-side
approaches require less expertise on the part of the individual, who will likely
be self-represented and lack any specialized knowledge, and attempt to increase
the likelihood that relevant evidence will surface. This shift arguably advances
interests in both accuracy and fairness, as well as procedural justice. Demand-
side reforms are rarely resource-dependent; although not always costless, they
do not require the same level of additional investment as many external supports
(including the provision of legal assistance) and may even have efficiency-
related benefits that are attractive to judges and courts. Depending on their
implementation, demand-side reforms can be universal in their operation and
application; if imposed by the court, they can apply to all parties engaging with
the court, regardless of status or resources. Last, there is an argument that, at
least in some cases, such reforms may be required by due process. Remember
that the Supreme Court’s 2011 decision in Turner v. Rogers, situated in the
context of a civil contempt hearing for the failure to pay child support, held that
although counsel was not required in such cases, due process did require that

evidentiary foundation with passive judges who minimally engage with litigants and simply
refuse to admit evidence); Steinberg, Adversary Breakdown, supra note 172, at 947-48
(framing active judging as way to “demolish conventional adversary procedure” and as
“critical component of equalizing access to justice”).

182 See, e.g., Steinberg, Adversary Breakdown, supra note 172, at 922-24 (illustrating
hardships pro se litigants face in meeting requirements to properly introduce evidence);
Kathryn A. Sabbeth, Simplicity as Justice, 2018 Wis. L. REv. 287, 287 (stating ordinary
people’s lack of understanding of procedural, evidentiary, and substantive law has contributed
to “pro se crisis” (quoting Benjamin H. Barton, Against Civil Gideon (and for Pro Se Court
Reform), 62 FLA. L. REv. 1227, 1270-72 (2010)); Andrew C. Budzinski, Overhauling Rules
of Evidence in Pro Se Courts, 56 U. RicH. L. ReEv. 1075, 1117-18 (2022) (urging
simplification of evidentiary rules).

183 See Richard Zorza, Some First Thoughts on Court Simplification: The Key to Civil
Access and Justice Transformation, 61 DRAKE L. REV. 845, 866-67 (2013) (suggesting burden
shifting from defendant to plaintiff in evidence production).

184 See id. at 873-74 (considering “squeezing” approach whereby automated systems are
used to eliminate unnecessary steps in gathering information).

185 See PAULA HANNAFORD-AGOR, NAT’L CTR. FOR STATE CTS., REIMAGINING CIVIL CASE
MANAGEMENT 9 (2021) (describing benefits accrued from mandatory information exchange).

186 See, e.g., Mary Marsh Zulack, If You Prompt Them, They Will Rule: The Warranty of
Habitability Meets New Court Information Systems, 40 J. MARSHALL L. REv. 425, 449-53
(2007) (describing possible data federation model to be used in adjudicating housing-code
violations).
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courts implement “substitute procedural safeguards” for unrepresented
parties. '8’

Demand-side reform has the potential to address numerous aspects of the civil
access-to-justice crisis while avoiding many of the major obstacles facing
supply-side reform. Yet there is a danger lurking amidst this push for structural
court reform. The more that processes are automated or focused primarily on
arguments made by the claimant party,'3® and the more the court holds primary
responsibility for shaping and driving the proceedings, the less the defending
party retains the ability to define their own justice journey. In that sense,
demand-side reforms may not advance self-determination as much as they
privilege courts’, or even reformers’, sense of general priorities. Reducing
individual agency is not the goal of such reforms, which are often guided by
pragmatic considerations regarding the capabilities of most litigants and the
limitations of external support—but it may be an unlikely and undesirable
consequence.

Let’s explore this idea in the context of two specific problems that have
surfaced in the debt collection context. In debt cases, common asymmetries in
expertise and representation may mean that only one side—the debtor, or
defendant—is subject to specific discovery requests and that information critical
to fair and accurate resolution of the dispute is not requested or produced. This
might include, for example, the plaintiff’s failure to produce proof of the chain
of title, which demonstrates that they have legal standing to collect the debt at
issue. One potential remedy to this problem is mandatory disclosure or
information exchange—requiring both parties to produce relevant information
in lieu of each party requesting discovery in accordance with a complicated set
of legal rules and procedures.'® Another possibility would be for the judge to
take a more active role in soliciting such information and then acting upon it.
Nina Lea Oishi relates one attorney’s experience of a judge assuming such a
role:

[A]t least one active judge demands the chain of title in court and
discontinues cases when the plaintiff cannot produce proof of ownership.

187 564 U.S. 431, 447 (2011) (quoting Mathews v. Eldridge, 424 U.S. 319, 335 (1976));
see supra Section [.B.3.

188 See Pamela K. Bookman, Default Procedures, 173 U. PA. L. REV. 1419, 1434 (2025)
(noting widespread practice of default judgments means that many matters are decided with
minimal requirements for claim substantiation and without any input from the defending
party); see also Lauren Sudeall & Daniel Pasciuti, Praxis and Paradox: Inside the Black Box
of Eviction Court, 74 VAND. L. REV. 1365, 1388-89 (2021) (describing landlord-tenant cases
as focused solely on simple question of whether rent was paid).

189 See PAULA HANNAFORD-AGOR, NICOLE L. WATERS, CYNTHIA G. LEE & SUSAN KEILITZ,
NAT’L CTR. FOR STATE CTS., NEW HAMPSHIRE: IMPACT OF THE PROPORTIONAL
DISCOVERY/AUTOMATIC DISCLOSURE (PAD) PiLOT RULES 17 (2013) (deducing fact pleading
and automatic disclosure requirements may have provided parties with more time to assess
cases, and may have decreased filing-to-disposition timing); HANNAFORD-AGOR, supra note
185, at 8-9.
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Rather than allow the cases to continue, the judge tells the plaintiffs that
they can refile once they have proof of personal jurisdiction and a legal
right to the debt.!%°

Second, the pressure to clear crowded dockets and the subsequent
proliferation of encouraged (or mandatory) informal hallway settlement
discussions may result in vulnerable defendants being pressured into agreements
that are unjustified or unfair.!”! Some have framed the problem as a lack of
judicial oversight, which allows these settlements to stand unchecked.!?? In
response to this issue, one could imagine a judge taking a more active role in
policing such settlements and acting as gatekeeper to assess their feasibility or
perceived fairness. Again, Oishi provides an illustrative example:

One attorney reported that some judges ask probing questions [regarding
settlements], and when defendants state they cannot afford the payments,
the judge will respond, “Well, then I’'m not going to sign off on this because
you’re saying you can’t afford it,” or “Let’s come back and discuss it again,
because I’'m not sure you fully understand what you’re committing to.”!*3

These responses by judges address concerns regarding fairness and accuracy
and may very well be preferable to the current reality, in which plaintiffs are
often not pressed for proof of their claims (or their legal ability to recoup the
debt at issue) and defendants are often pressured into settlements by more
powerful represented or repeat players. Yet they also undermine self-
determination in important ways. The defendants in these cases, who have been
hauled into court involuntarily, lack the ability to decide what information they
want to seek or reveal, or what procedures—including certain aspects of
discovery—they want to invoke. They also lack the ability to determine whether,
when, and on what terms they want to settle the case. It may be—as Ellmann
describes above—that such encroachments on self-determination are viewed as
justifiable under the circumstances.'** But it is notable that even that decision is
typically made without any input from the individuals whose autonomy is being
infringed.

One take on such reforms is that they are meant to empower self-represented
litigants and increase the chances that they will be meaningfully heard; without
the assistance of the court, or other demand-side reforms, many litigants may

190 Nina Lea Oishi, Judging Debt: How Judges’ Practices in Consumer-Credit Court
Undermine Procedural Justice, 133 YALE L.J.F. 271, 301-02 (2023).

191 Id. at 294 (“[FJor debt-buyer attorneys, these one-sided hallway conferences are a great
opportunity. As one expert puts it, ‘contact between debt-collecting attorneys and
unrepresented defendants provides collecting attorneys with an opportunity to push
defendants to settle on terms they do not understand and cannot afford.”” (quoting Peter A.
Holland, Junk Justice: A Statistical Analysis of 4,400 Lawsuits Filed by Debt Buyers, 26 LOY.
CONSUMER L. REV. 179, 224 (2014))).

192 See id. at 294.

193 Id. at 302.

194 See Ellmann, supra note 40, at 753-58.
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fail to understand the nature of the proceedings, when or how to raise relevant
evidence, and what constitute reasonable parameters for negotiation.!®> Yet,
there may be a distinction between the court’s ability to obtain the most and best
quality evidence possible and the litigant’s ability to make personal decisions
about how to direct and manage their case. Within the “opportunity to be heard,”
how do we weigh the need to surface and present relevant information against
the litigant’s desire to shape and share their own story—particularly when the
two are not necessarily aligned? Indeed, encompassed deep within these
structural reforms may be an implicit presumption that the court is a better
narrator than the litigants themselves.

Even if the decision to prioritize reaching an accurate result with some degree
of fairness over certain aspects of procedural justice is not malicious, it still
presents an important trade off that should be acknowledged and confronted.
Can self-determination co-exist in its fullest form given certain realities,
including the complexity of the law? Perhaps the answer is no. But it is still a
worthy goal to retain and ensure a significant role for the individual in the justice
seeking process, particularly if understood as operating along a spectrum and
implementable to varying degrees. In this Article, | am not necessarily
advocating for a constitutional or statutory right to self-determination that would
be wielded affirmatively through litigation to challenge court procedures. Nor
am I advocating for self-determination as an absolute principle that must trump
all others and can only be honored in the absence of any outside influence or
support. The beauty of court reform, particularly on the state and local levels, is
that it can reach beyond constitutional due process requirements and generate
far more creative solutions to underlying problems.!% In assessing their existing
procedures and contemplating reform, courts should consider the extent to which
various policies and procedures advance or obstruct self-determination and be
willing to balance that interest against other important values.!” In the following
Section, I provide some suggestions for when and how they might do so.

B. Application and Reconciliation

The more that courts assume an active role in the dispute resolution process
and manage decisions typically made solely by litigants, the less autonomy
litigants may have in choosing how to direct and ultimately resolve their cases.

195 See id. at 754 (arguing often for clients to understand legal proceedings, lawyers must
“engage in a process of simplification or editing”).

196 See supra text accompanying notes 180-84 (listing possible reforms).

197 Some approaches to reform, like legal empowerment, may weigh the value of self-
determination more heavily (or more explicitly) than others. See Legal Empowerment, N.Y.U.
ScH. L.: ROBERT & HELEN BERNSTEIN INST. FOR HUM. RTS. (2023), https://www.law.nyu.edu
/centers/bernstein-institute/legal empowerment [https://perma.cc/4S3Z-5A3B] (last visited
Feb. 6,2026) (describing legal empowerment as “rights-based methodology that democratizes
laws and centers people in their own fight for justice by creating opportunities for people to
‘know, use, and shape’ the laws that impact their lives”).


https://perma.cc/4S3Z-5A3B
https://www.law.nyu.edu

2026] SELF-DETERMINATION & SELF-REPRESENTED LITIGANTS 41

Yet these two approaches need not be mutually exclusive. For example, one
path toward reconciliation might involve the court taking a more active role in
informing litigants about the requirements and range of possibilities available
under the law, or about what different paths certain actions will trigger, leaving
the ultimate decisional responsibility to the litigant. This Section explores how
the above approach might play out in the context of more specific court reform
efforts and how the value of self-determination might be weighed and
incorporated alongside other competing values, such as fairness and accuracy.

Self-determination should be understood as operating along a spectrum. In
few instances—at least in the legal context—will it make sense to demand the
extreme of complete self-determination or the absence of it. In the context of
legal reform, we might instead envision a range of solutions, some of which may
embrace or advance self-determination to a greater degree than others. For
example, in more complex or specialized areas of litigation with a narrow range
of possible remedies, it may make sense to deprioritize self-determination; this
stands in contrast to areas like family law, which are highly personal and may
allow for a more textured range of legal remedies. Litigant desire to exercise
autonomy may also vary—some may wish to defer decisions to a judge to the
greatest extent allowed, while others may want to retain as much decisional
autonomy as possible. As Kathryne Young has explored, how people seek and
desire help with their legal problems varies greatly.!”® To the extent that self-
determination entitles the individual to determine their own experience, some
may desire to have as little engagement with the legal system as possible;!®?
thus, reforms would do better to allow for greater autonomy rather than require
1t.

It is also worth emphasizing that self-determination will often require some
initial assistance. Just as the critiques of McCoy suggest, 2% providing an
individual with autonomy in the absence of relevant information about the
system in which such autonomy will be exercised fails to be meaningful and
may even be harmful. Providing people with meaningful self-determination will,
in practice, require thoughtful consideration of what information is required up
front as well as the underlying cultural context and what people will need for
self-determination to be a relevant and desirable option.2°!

198 See generally Young, Getting Help, supra note 17 (discussing results from empirical
study of how, when, and why people seek legal help).

199 See infira note 248.

200 See supra text accompanying notes 80-84.

201 See, e.g., Kathryne M. Young, Legal Consciousness and Access to Justice, in
RESEARCH HANDBOOK ON CIVIL JUSTICE 181, 188 (Anne Bloom, David Engel & Richard Jolly
eds. 2025) (“[G]iving people power suggests that they are being equipped to do something:
to take the reins, to know their rights, to solve their own problems. These capabilities are
important and good. However, access to justice approaches that treat legal empowerment as
either a prerequisite for just solutions or as the sole end goal, as opposed to one means of
achieving it, also risk putting the onus for action on people who, in an immediate sense, are
disempowered and need help. Requiring people to navigate systems—even user-friendly
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In addition to the below examples, which focus more pragmatically on court-
specific reforms, self-determination might also be incorporated into more
policy-focused discussions of access-to-justice reform. Consider, for example,
regulatory reforms that aim to expand the universe of people who can provide
legal advice by altering restrictions on who can practice law.2%> One of the
primary justifications for restricting the provision of legal practice to lawyers is
the risk of consumer harm: some fear that allowing nonlawyers to provide legal
services will result in lower quality of services or even fraud.??? Aside from the
fact that there is little empirical evidence of such harm,?* Cayley Balser and her
co-authors from Innovation for Justice have argued that any risk to consumers
from nonlawyer service models should be evaluated not against the baseline of
service provision by lawyers, but against the reality that most Americans are far
more likely to have their civil legal needs unmet.?%5 Aligned with a self-
determination approach, they suggest that instead of having lawyers and others
in the legal profession make determinations about the acceptable level of
consumer risk and formulating policy accordingly, a more diverse group of
decisionmakers might solicit information from consumers themselves about the
level of harm they are willing to risk in considering a broader array of service
providers.206

The sketch of reform possibilities that follows is meant primarily as a means
to spark discussion. In actually developing reforms on the ground, it is
imperative to incorporate the perspective of people directly impacted by such
processes and also to ensure that the reforms themselves can accommodate a
number of different personas, ranging in their level of desire for exercised

systems with minimal administrative burden—relies on the idea that users will have some
amount of cultural capital. . . . To date, the legal empowerment literature has not grappled
with how to cultivate that enduring sense of agency.”).

202 See DAVID FREEMAN ENGSTROM, LUCY RiccA, GRAHAM AMBROSE & MADDIE WALSH,
STAN L. ScH. DEBORAH L. RHODE CTR. ON THE LEGAL PRO., LEGAL INNOVATION AFTER
REFORM: EVIDENCE FROM REGULATORY CHANGE 13 (Sep. 2022), https://law.stanford.edu/wp-
content/uploads/2022/09/SLS-CLP-Regulatory-Reform-REPORTExecSum-9.26.pdf
[https://perma.cc/ELAN-QQQP] (considering ways to design regulatory reform, be it at entity
or role level); THOMAS CLARKE & Lucy Ricca, STAN. L. SCH. DEBORAH L. RHODE CTR. ON
THE LEGAL PRO., A FRAMEWORK FOR DESIGNING AND IMPLEMENTING LEGAL REGULATION 21-
24 (July 2022), https://law.stanford.edu/wp-content/uploads/2022/07/SLS-CLP-Regulatory-
Reform-Full-Report-7.25-FINAL.pdf [https://perma.cc/ SEB5-2PSW] (criticizing rules of
professional responsibility, particularly those regarding unauthorized practice of law).

203 Lauren Sudeall, The Overreach of Limits on “Legal Advice,” 131 YALEL.JF. 637, 642
(2022) (describing fear nonlawyers might take advantage of vulnerable individuals as
motivation for unauthorized practice of law provisions).

204 Id. at 642 n.32 (citing sources which argue outside of immigration context, there is
“little evidence that nonlawyer practitioners are a danger to consumers”).

205 Cayley Balser et al., Leveraging Unauthorized Practice of Law Reform to Advance
Access to Justice, 18 L.J. Soc. JUST. 66, 108-09 (2023).

206 Id.


https://perma.cc
https://law.stanford.edu/wp-content/uploads/2022/07/SLS-CLP-Regulatory
https://perma.cc/EL4N-QQQP
https://law.stanford.edu/wp
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autonomy.??7 Self-determination should serve as a value not only in developing
and implementing access-to-justice reforms, but also in determining who drives
that process.

1. Active Judging

Because self-represented litigants often lack the expertise needed to
effectively navigate the court process, some scholars have advocated for judges
to play a more active role in eliciting relevant information from litigants and
provide them with additional guidance during in-court proceedings.??® This line
of reform is eminently reasonable in light of current shortcomings and is
certainly less resource-intensive than most supply-side assistance-based
reforms. Yet, it may raise important concerns with respect to self-determination.
For example, a judge may ask questions or elicit evidence (or fail to do so) based
on their perception of the situation, their opinion as to what information is most
relevant, and their view of what the litigants most need—but that narrative may
not align with that of the individual. Without inquiring directly, it would be
nearly impossible for a judge to infer the calculus an individual litigant would
apply in deciding whether or when to raise a specific issue.?%°

This is not to say that, in some situations, active judging would not be
beneficial to—or even supportive of—self-determination. As others have
emphasized, existing court procedures may obstruct meaningful self-
determination, and judges could certainly lower some of those barriers by
creating a court environment in which litigants can develop, center, and act in
accordance with their own needs and desires. Although questions remain about
where and when active judging might advance or obstruct self-determination,
and different contexts may suggest or demand a different striking of the balance,
the notion of litigant self-determination has been largely absent from many
discussions of reform. In addition to other concerns typically raised—for
example, whether active judging may affect or advance values such as judicial

207 Cf. Hashimoto, Resurrecting Autonomy, supra note 65, at 1173 (arguing process to

determine “whether the defendant’s autonomy legitimately can be deprecated cannot itself
deprive the defendant of his autonomy”).

208 See, e.g., Carpenter, supra note 181, at 661-62, 667-72 (describing motivations for and
aspects of active judging); Steinberg, Demand Side Reform, supra note 120, at 800-01 (“To
effectively adjudicate disputes, judges should be active, frame legal issues, and question
parties and witnesses in order to develop legal claims.”).

209 As I have raised elsewhere:

At what point does a judge’s active solicitation of certain evidence or the choice to frame

alegal issue in a certain way, or the judge’s choice to ask certain questions and not others,

potentially infringe on the litigant’s right to self-determination? And how, in such a

scenario, can any judge infer the calculus a litigant would apply in deciding whether or

when to raise a specific issue?
Sudeall, Justice Citizenship, supra note 22, at 876.
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neutrality and impartiality?!°—those contemplating and engaged in court reform
should consider possible infringement on, or reconciliation with, the individual’s
right to self-determination.?!!

Ironically, critics of active judging who favor a more traditional adversarial
approach to litigation?!? often lament the decrease in party control that would
flow from a departure from party-driven litigation.?!3 While self-determination
may have existed in theory under such a model, the reality is that party control
means little in a world where at least one party, if not both, are sorely lacking as
to legal expertise. As Jessica Steinberg has observed: “The Achilles heel of
adversary theory, as it applies to ordinary cases, is that litigants must have skill
and resources—and be equally matched in those departments—in order for the
party-controlled contest to achieve fair results.”?'* T would argue not only that
cases asymmetrical in these respects are unlikely to generate fair results, but also
that self-determination is unlikely to be achieved under such circumstances. In
an ideal world, active judging would not overcorrect to undermine litigant self-
determination through different means,?!> but instead carefully counterbalance
the traditional model to ensure that both parties have adequate legal knowledge
to facilitate self-determination and allow for fair and accurate outcomes.

210 See Carpenter, supra note 181, at 661-62 (detailing reformers’ arguments for how
judges may “assist pro se parties while maintaining the traditional judicial values of
impartiality and neutrality”); Russell Engler, Ethics in Transition: Unrepresented Litigants
and the Changing Judicial Role, 22 NOTRE DAME J.L. ETHICS & PUB. PoL’y 367, 387-88
(2008) (criticizing “narrow view equating the requirement of impartiality with the need for
judges to perform their roles in a passive way”); see also Steinberg, Adversary Breakdown,
supra note 172, at 904 (articulating dilemma that “if that judge intervenes in a case to elicit
facts and frame legal theories—to supplant, in essence, the duties typically carried out by the
parties—she has then abandoned her neutral and impartial perch”).

211 Some jurisdictions have already implemented such a notion in the statutory law:

Traditionally, decisions have been made for [older people and people with disabilities]

by professionals who decide what they need and what “slots” are available to fit these

needs. In the past five years, however, self-determination with person-centered planning
has been mandated in Michigan by MCL 330.1700(g). This may cause the most
significant change in the delivery of services to individuals with disabilities in many
years. This is a process designed to shift power in negotiating the mental health system
from the professional to the individual receiving services.

Harris, supra note 32, at 19.

212 See, e.g., Resnik, supra note 170, at 382 (“[O]ur tradition is considered more
adversarial than most, and its basic principle is that the parties, not the judge, have the major
responsibility for and control over the definition of the dispute.” (footnote omitted)).

213 See Steinberg, Adversary Breakdown, supra note 172, at 917 (“[Tlhe typical
presumption is that the adversary paradigm continues to thrive in ordinary, two-party cases
where the judge ‘is focused on dispute resolution’ and ‘applies settled law.’”).

214 Id. at 921.

215 See Budzinski, supra note 182, at 1130 (cautioning judges not to overcorrect to “too
directive a style”).



2026] SELF-DETERMINATION & SELF-REPRESENTED LITIGANTS 45

Anna Carpenter defines three dimensions of active judging in civil hearings:
adjusting of procedures, explanation of law and process, and eliciting
information. 21 As to the first, Carpenter points to a proposal by Jessica
Steinberg for a system of rules that would have judges drive the proceedings
rather than rely on the litigants to do so.2!” For example, judges might drive the
discovery process and allow the admission of all evidence (except privileged
evidence). The process would then rely on judges to make determinations
regarding reliability and relevance to determine the evidence’s appropriate
weight, rather than relying on the parties to formally introduce and object to
evidence.?!®

Second, Carpenter explains, judges might address self-represented litigants’
lack of legal expertise by providing information about the issues to be decided
in the hearing, how the hearing will proceed, and relevant procedural and
substantive rules, including information about evidence.?!°

Third, because self-represented litigants lack information about the law and
how it applies to facts in their case, judges might assume responsibility for
eliciting relevant evidence and developing a full factual record.??° This might
include reviewing pleadings to ensure they are comprehensive in terms of the
claims and defenses asserted, as well as calling and examining witnesses.??!
This, Carpenter argues, may ensure the introduction of critical facts (preventing
cases from being decided based on incomplete information) and avoid the
unintentional introduction of damaging evidence.???

Jessica Steinberg argues that such measures are necessary in many state courts
because the adversary process has broken down—the two parties on either side
of the litigation are not evenly matched or resourced.??* Yet, she also
acknowledges the risks presented by active judging, particularly when it occurs

216 Carpenter, supra note 181, at 667-72.

217 Id. at 669 (first citing Steinberg, Adversary Breakdown, supra note 172, at 947-63; and
then citing Steinberg, Demand Side Reform, supra note 120).

218 Id. (citing Steinberg, Demand Side Reform, supra note 120, at 798-99).

219 Id. at 669-70.

220 Id. at 671.

221 Carpenter notes that some access-to-justice scholars, like Russell Engler and Deborah
Rhode, have argued that judges should “assume responsibility for developing a full factual
record.” Id. at 672. Jessica Steinberg has argued for a similar affirmative duty on the part of
judges, including a responsibility to “identify the legal issues to be decided in a case and to
question parties and witnesses to develop the facts necessary for a legal determination.” /d. at
672 (citing Steinberg, Adversary Breakdown, supra note 172, at 949-50).

222 Id. at 671 (“Pro se parties face a major barrier in not knowing what information is (and
is not) legally relevant.”).

223 Steinberg, Adversary Breakdown, supra note 172, at 937.
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on an ad hoc and unregulated basis.??* She describes one particularly illustrative
case:

[A]n unrepresented female petitioner requested a protection order against
her former boyfriend, with whom she shared children. The petitioner
primarily sought a stay-away provision as part of the order; she wanted to
ensure that her abuser would be prohibited from visiting her or contacting
her. But toward the conclusion of her testimony, the petitioner appeared to
enlarge her set of concerns. She said to the judge, “What about my kids?
They have seen [the respondent] threaten me.” The judge, without further
questioning, added mandatory parenting classes to the order entered against
the respondent.

The petitioner did not attach any specific request to the statements she
made about her children, and it is not clear whether her concerns related to
custody, the children’s physical or psychological well-being, or a sense that
the respondent’s parenting skills were deficient in some way. Perhaps she
was simply unburdening herself of an additional detail in a deeply
traumatic experience. Under adversary doctrine, the petitioner would be
required to formulate her own legal theories and articulate a proper request
for relief. The judge, however, did not allow the factual details to lay
dormant; instead, she seized on the petitioner’s concern for her children
and connected it to an available form of relief. In granting a remedy not
requested by the petitioner, the judge departed from the passive norm.??3

With respect to the petitioner, the judge’s conduct in the above scenario raises
significant self-determination concerns. Although the judge’s decision to engage
more actively in the case may have been justified, she failed to consult the
petitioner with respect to the remedy imposed, or elicit all the facts needed to
determine whether it was the best remedy for the parties in this specific case.?2¢
The petitioner’s own goals and priorities were never fully surfaced or explored,
and she had no ability to dictate how the facts she raised would or should relate
to any possible cause of action or remedy. She initiated the litigation but soon
lost control over the direction of her case and her justice process.

The different strands of active judging discussed above may have varying
effects on self-determination. Providing information, or explaining relevant law
and procedure, is significantly different from altering rules such that the judge—
and not the litigant—decides what evidence will be introduced. By focusing
litigants on what judges perceive to be the legally relevant issues, judges may

224 Id. at 942 (describing risk of judges pushing for responsive answers rather than
allowing a party’s story to take shape naturally, and forcing litigant experiences into
conventional narratives instead of eliciting truthful facts).

225 Steinberg, Adversary Breakdown, supra note 172, at 942-43; see also Steinberg, Judges
and Justice Work, supra note 5, at 10 (discussing judges’ use of justice workers as potentially
infringing on litigant autonomy by imposing justice worker assistance, or alternatively,
ensuring voluntariness in broader context of legal proceedings).

226 Id. at 943.
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unintentionally infringe on litigants® self-determination. 227 Such practices
collapse two inquiries into one: the question of whether a potential claim has a
factual predicate and the distinct question whether that claim is one the
individual wants to pursue. In eliciting information, judges should be careful not
to infringe on individual prerogative; pro se litigants should still ultimately be in
control of what is or is not shared, and which issues remain prominent.

Let’s return to the case of Turner v. Rogers and explore how an active judging
approach might have applied in that case. In Turner, the Court held in the context
of civil contempt proceedings that, in the absence of counsel, due process
required procedural safeguards including:

(1) notice to the defendant that his “ability to pay” [wa]s a critical issue in
the contempt proceeding; (2) the use of a form (or the equivalent) to elicit
relevant financial information; (3) an opportunity at the hearing for the
defendant to respond to statements and questions about his financial status
(e.g., those triggered by his responses on the form); and (4) an express
finding by the court that the defendant has the ability to pay.2?®

In that case, Mr. Turner was the respondent, so the posture is different from
some of the other examples raised herein.??® The issue—lack of payment—had
already been identified by petitioner and court.?* The question facing a
respondent at this point would be how to respond, including whether to raise a
possible defense (such as inability to pay) and, if so, whether he could produce
factual support for that defense.

One approach might be to assume Mr. Turner would want to raise such a
defense, if possible, and to initiate eliciting information regarding his ability to
pay that could be used toward that end.?3! In contrast, another approach might
have involved the court informing Mr. Turner of the law: that willful failure, or
refusal, to pay child support may result in incarceration, but that incarceration is
off the table if a respondent shows they are unable to pay. That approach would
leave Mr. Turner in the position to determine what to argue with respect to his
ability to pay. If he chose to assert the inability to pay, the judge might then
assist by eliciting relevant facts, facilitating Mr. Turner’s self-determination.

227 A related question might be whether judges adopting such an approach do so equally
with respect to both parties; for example, are plaintiffs and/or represented parties allowed to
introduce their own evidence without similarly directed questioning, or does the judge view
themselves as directing the proceeding as a whole and treat both parties the same? The former
scenario may raise additional concerns about paternalism and inequality. In the latter case,
leveling may address the issue of equal application, but significant self-determination
problems would remain for both parties.

228 Turner v. Rogers, 564 U.S. 431, 447-48 (2011).

229 Id. at 436.

230 Id. at 435-36 (restating application of South Carolina’s law on child support).

231 Eliciting information without knowing how it will be used might be viewed as
problematic.
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The difference is subtle, and has no effect on the ultimate outcome here, but does
vary with respect to the degree of self-determination.

Active judging models may also facilitate rather than infringe upon self-
determination; some degree of active judging, or other assistance, may actually
be necessary in many cases to facilitate meaningful self-determination. Here, it
is helpful to reconsider the autonomy-related critiques raised above by Miller,
Ahmed, and Toone in the context of pro se criminal defendants: honoring self-
determination in the abstract may mean little in the absence of necessary
information, litigant capacity, genuine choices, and other systemic supports.23?
To that end, as Andrew Budzinski has suggested, judges might take “a more
active role in explaining the law and procedure, with a proper understanding of
how to empower litigants rather than direct them.”?33 Budzinski argues that
doing so can improve judges’ decision-making processes as well as overall court
efficiency?34; it can also increase an individual’s capacity for self-determination.
The same can be said of other structural supports, including self-help devices
and other forms of assistance, such as navigators, that can build litigant capacity
and provide people with the mental and emotional resources they need to make
such important decisions.?3?

Although judges and other court stakeholders are in a position to offer
information and support that may be helpful to litigants, litigants may vary in
their desire to receive such assistance or direction. To that concern, courts might
explore mechanisms to gauge an individual’s desire for a more active judging
approach or for certain information at the outset of the litigation process.?3¢
Supported Decision-Making or SDM, discussed in more detail in Section 1.D,
provides one model for how such a determination might be made. SDM
agreements, which are used to define the contours of the relationship between
the individual needing support and their supporter often specify the areas in

232 See supra text accompanying notes 79-87 (arguing certain conditions are necessary for
people to exercise autonomy and true defendant autonomy may be limited by broader
structural or systemic conditions).

233 Budzinski, supra note 182, at 1130; see also id. (“Importantly, judges must not
overcorrect to too directive a style. Judges should not direct the parties on how to act or ask
leading questions to ‘cut to the chase.” Overreliance on highly directive instructions and
questioning can stifle fact development, make the parties feel unheard, and ultimately
undermine the perceived fairness of the judge’s decision.”).

234 g

235 See Thumma, supra note 160, at 436 (describing role of court navigators in Arizona);
Fisher, supra note 160, at 829 (same, for navigators in New York). Of course, other factors
may affect an individual’s bandwidth, including the circumstances fostered by living in
poverty. See SENDHIL MULLAINATHAN & ELDAR SHAFIR, SCARCITY: WHY HAVING TOO LITTLE
MEANS SO MucH 157-61 (2013) (describing how poverty can lead to reduced bandwidth,
affecting memory and ability to process information and make decisions).

236 Sudeall, Justice Citizenship, supra note 22, at 878 (suggesting judges engaged in active
judging might “obtain some form of consent or take steps to ensure that they are acting in line
with the litigant’s underlying goals”).
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which the individual would like support from the supporter(s) and restrictions
on what the supporter(s) can do.?3’ The dynamics between a litigant and judge
are obviously distinct from those present in the SDM context, but similar, less
formal mechanisms might be used to determine whether and when a litigant
would like the judge or other court personnel to provide information about
applicable law (as opposed to simply applying it directly) or whether they would
be comfortable with a structure in which both parties agree to introduce all
evidence and let the judge make determinations as to what is relevant or
admissible without party-driven objections.

The assessment of whether procedures that assist the litigant are facilitating
or obstructing self-determination is a complex one. How might we assess where
certain interventions fall on the spectrum or whether people are truly equipped
to make a meaningful choice? On this point, Joseph Goldstein’s analysis in the
plea-bargaining context may be instructive. Goldstein explains that rules
governing the informed consent that a doctor must obtain from their patient, or
the requirement that a guilty plea be knowingly and intelligently made, “are
rooted in a basic commitment of the legal system to respect human dignity by
protecting the right of every adult to determine what he shall do and what may
be done to him.”?38 Yet, Goldstein also argues that these commonly used rules
mistakenly focus authorities on the question of the accused person’s actual state
of mind, something they do not have the capability to determine.?3° In order to
adequately protect the accused person’s “right to decide his course of action for
himself,”?>4? Goldstein argues for objective standards to govern the authorities’
conduct, rather than subjectively assessing citizens’ state of mind, in such
dealings.?*!

Goldstein suggests that, instead of assessing whether a plea was knowing and
intelligent, the inquiry might focus on whether the relevant court authorities—
including the judge, prosecutor, and defense counsel—had “provided the
accused with an opportunity to be informed by them of what he wished to know
before deciding to accept or reject the bargain.” 242 More specifically,
prosecutors might be required to offer (unless the person being accused objects)
to disclose the evidence supporting such charges, the range of possible sanctions,
and what the accused would waive or receive as a benefit of a plea.?*3 In
addition—and key to the question of self-determination—Goldstein suggests
that the prosecutor should also be required to honor the accused’s wishes not to
be informed of anything they are otherwise required to disclose and to answer

237 Vassallo, supra note 155, at 22.

238 Joseph Goldstein, For Harold Lasswell: Some Reflections on Human Dignity,
Entrapment, Informed Consent, and the Plea Bargain, 84 YALE L.J. 683, 685 (1975).

239 Id. at 685-86.

240 4. at 701.

241 Id. at 686.

242 Id. at 701.

243 Id
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any questions the accused may have with respect to the plea, even if the
prosecutor does not view them as relevant.** Similarly, Goldstein writes that
the trial court should be required to advise the accused unless they object and
prefer the court to simply serve as decisionmaker.?*> In addition to advising their
client of the possible consequences resulting from a plea, trial counsel would be
required to honor their client’s requests, which might include a desire to solicit
and then follow the lawyer’s own opinion as to the best choice under the given
circumstances. 24 Notably, Goldstein adds that all such communications
between legal authorities and the accused must be provided in a manner that is
comprehensible to the average person not familiar with legal terminology, and
that a lawyer or other advisor may be required to translate and to help the accused
in deciding what they want to know.?*’

Goldstein’s plea-based model suggests a possible path forward for civil
access-to-justice reform. As in the case of active judging and simplification,
those engaged in reform might continue to focus on shifting burdens from
individual litigants to courts. In this context, rather than solely relying on post
hoc colloquies to ensure litigant understanding, reform might mean heightened
requirements for judges (and the state’s attorney, where the state is an opposing
party) to provide relevant information about what the law requires—for
example, how and when notice must be given—and the range of possible
outcomes under different factual circumstances. And, as Goldstein notes, built
into these requirements might be an option for litigants to specify whether and
to what extent they wish to receive information. This last piece contributes to
another aspect of possible leveling between the haves and have-nots with respect
to legal representation: those who are able to afford counsel not only avail
themselves of legal expertise, but also the ability to allocate certain decisions to
others as they see fit.243

24 g

245 g

246 Id

247 Id. at 701-02.

248 Joseph Bankman makes a similar point in discussing California’s experiment with pro
forma, or tentative, tax returns based on available taxpayer data (ReadyReturn). See Joseph
Bankman, Using Technology to Simplify Individual Tax Filing, 61 NAT'L TAX J. 773, 783-84
(2008). Some critics of the ReadyReturn program view it as paternalistic, given its diminished
role for taxpayer engagement. /d. at 787. Yet, Bankman argues that the choice of most
Americans to use a tax preparer suggests that programs like ReadyReturn simply “allow the
poorer class of taxpayers eligible for pro-forma returns to do what a wealthier class of
taxpayers is already doing.” Id. There are of course some distinctions between the tax context
where, as Bankman points out, filing for most taxpayers “is mostly an exercise in reading
comprehension, numeracy and transcription” and the legal progress, which may require
additional interpretation. /d. Returning to the context of access-to-justice reform, the key
question may be whether individuals have a meaningful choice to opt-in to a system that limits
their own participation and relieves them of some level of decisional autonomy.
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2. Use of Forms

Form pleading and the use of forms more broadly can provide needed
structure for litigants who lack legal expertise, focus litigants on the most
relevant information for a given type of proceeding, and provide courts with
significant efficiency benefits. For these reasons and others, standardized forms
have increasingly become viewed as a pathway to improving the experience of
pro se litigants.?*° In their best form (pun intended),>>° they can incorporate legal
elements in simplified ways that still allow litigants to express themselves and
tell their story.?’! At their worst, they may be misleading or mask elements
critical to litigants’ ability to craft their own approach to the judicial process.

From a self-determination perspective, an effective form does not just serve
to elicit information or necessary responses the court may see as relevant.
Instead, it shows the litigant how and where the facts or issues they value are
legally relevant and how choosing a particular path—or even refusing to engage
at all—may lead to a specific set of possible outcomes, ultimately providing
them with the opportunity to choose.

In my research with Daniel Pasciuti on eviction courts in rural and suburban
Georgia, we observed that when a blank field was provided on an answer form
in landlord-tenant cases, most tenants used that space to tell their story
narratively; the information they provided may have been valuable in an
expressive sense, but it also often included facts that were legally irrelevant or
even harmful—for example, admissions of unpaid or untimely paid rent.?3? One
answer form provided a long list of possible responses from which a tenant
might choose, including the allegation that the landlord did not provide proper
notice, the claim that the tenant did not in fact owe rent, and the statement “I was
unable to pay because I did not have the money.”?3? These may all be equally
valid as a factual matter, but they vary widely in legal significance—the first and
second responses can constitute a legal defense to eviction, while the third is
essentially an admission that the tenant has no defense.?’* Without relevant

249 See, e.g., Daniel W. Bernal, Pleadings in a Pandemic: The Role, Regulation, and
Redesign of Eviction Court Documents, 73 OKLA. L. REvV. 573, 635 (2021) (emphasizing
benefits of standardized forms for pro se litigants); see also JEFRI WooD, FED. JUD. CTR., PRO
SE CASE MANAGEMENT FOR NONPRISONER CIVIL LITIGATION 27 (2016) (noting chief district
judges regard standardized forms as “one of the most effective measures” to aid pro se
litigants).

250 The National Center for State Courts (“NCSC”) recommends the prominent display of
information online and in person in plain English, specifically in an intuitive checklist format.
NAT’L CTR. FOR STATE CTS., CALL TO ACTION: ACHIEVING CIVIL JUSTICE FOR ALL 34 (2016).

251 See, for example, the use of checklists, which can save defendants time, energy, and
confusion, and also serve courts because they are fast, cheap, and less likely to lead to user
error. Greiner et al., supra note 176, at 1160.

252 Sudeall & Pasciuti, supra note 188, at 1397, 1413-15, 1428.

253 Id. at 1398.

254 Id. at 1376-77, 1398.
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information about what does or does not constitute a defense, what factual
predicates might be required to prove a defense, and what trajectories might
follow from choosing any of these options, the autonomy the litigant retains in
deciding how to answer holds little value.

A more self-determination-focused approach would help the litigant to
determine how their story and their priorities align with certain factual predicates
and applicable legal principles. It would also provide information as to the
factual elements of available defenses under law and guidance as to what
selecting certain form options would trigger or set into motion. The form
litigants in Alaska courts use to respond to debt collection complaints (Figure 1)
provides one example of how a court might incorporate the possible factual
predicates for a proffered defense.

Figure 1. Alaska Debt Collection Answer Form.25

B. AFFIRMATIVE DEFENSES

Defenses are reasons you should win the case instead of Plaintiff. Mark all defenses that you
think apply to your case. If you can prove the defense at trial, you may be able to prove you
do not owe Plaintiff anything or that you owe less than asked for in the complaint. Read about
defenses at ak-courts.info/debtdef.

[T]1 have no defenses. [Go to Section C.]

[[] 1 have the defenses listed below: /[Check below all defenses that you believe apply, and
attach copies of any documents you have that support your defenses.]
1. [ Idid not enter an agreement or contract for the debt described in the complaint,
because:
[[] Plaintiff made a mistake about the name of the person who made the contract.
[This might happen if you have a common name and you think Plaintiff has
confused you with someone who has the same name.]
[] Someone stole my identification and made this debt.
[] other:

2. [] I disagree with the amount Plaintiff says that I owe, because:

[] I once owed the debt, but the creditor (person who is owed money) told me I no
longer owe anything else under our agreement.

[] 1 owed the debt, but the creditor (person who is owed money) and I worked out a
new agreement to settle the debt, and I followed this agreement.

[[] 1 owed the debt, but I paid all of it.

[ 1 owed the debt, but I paid part of it. I paid $ and owe $

[] I have a contract or agreement with Plaintiff, but Plaintiff’s math is wrong about
howmuchIowe. Towe$ .

[[] 1 have a contract or agreement with Plaintiff, but someone else made the
charge/debt without my permission. [This might happen if someone else made
charges on your credit card.]

[T] other:
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CIV-481 (10/24)
ANSWER & COUNTERCLAIM TO COMPLAINT TO COLLECT A DEBT

255 Answer & Counterclaim to Complaint to Collect a Debt (CIV-481), Self-Help, ALA.
Cr. Sys., https:// public.courts.alaska.gov/ web/ forms/ docs/ civ-481.pdf [https://perma.cc/
BRA7-T9DS] (last visited Feb. 6, 2026).
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Although the answer form used in Connecticut Small Claims court (Figure 2,
below) does not offer details as to what would constitute a legal defense, by
explaining the next steps for each option chosen, it provides one example of how
courts might incorporate information about litigation trajectories into their
forms.

Figure 2. Connecticut Small Claims Court Answer Form.?>¢

ANSWER - SMALL CLAIMS STATE OF CONNECTICUT ADA NOTICE
JD-CV-40A1 Rev. 6-22 SUPERIOR COURT The Judicial Branch of the State of
P.B. §§ 24-12, 24-14, 24-16, 24-19 SMALL CLAIMS SESSION ggnngg{iou( complies with lh'e Americans with
jud.ct.gov isabilities Act (ADA).‘ I _you need a
reasonable accommodation in accordance
with the ADA, contact a court clerk or an ADA
contact person listed at www.jud.ct.gov/ADA.

Docket Number Name of Case
Defendant Address: Court Address: Notice Issued Date:
E-mail Address: Phone: Fax:

Instructions:
1. To answer this claim, fill out this form and file it with the clerk. Send a copy to each Plaintiff (or representative for the
plaintiff) and fill out the Certification below.

2. Please read the Information about the Answer Form on the back.

This is your Answer Date (This is NOT your court date)
In response to the claim for: plus court costs and fees, if any, this is my response: (check all boxes that apply)

| | Idisagree with the claim because: (State below why you disagree; be brief but specific. You will be given a hearing
(trial) with a magistrate and the magistrate will decide what, if anything, you owe. At the hearing (trial) you can explain why
you disagree and can give the court documents and materials that show why you disagree).

.| ladmit | owe part of the claim: (Give the reasons why you do not owe the entire amount. You will be given a hearing
with a magistrate and the magistrate will determine what you owe).

| admit | owe the claim but need more time to pay. (You may ask for a period of time during which you can make
payments thatg{ou suggest. If you do not, and you are an individual, the court will enter a judgment with an order of
payments of $35 each week until the judgment is paid. If you ask to pay less than $35 per week, and the plaintiff does
not agree, a hearing will be scheduled. A judgment against a business and a judgment against a landlord for return of a
security deposit, will be ordered paid in a lump sum).

The two forms excerpted above provide small but meaningful examples of
how courts might incorporate substantive information and information about the
legal process into court forms. Providing litigants with such information can help
them more accurately translate their personal narratives into legal terms and
decide whether and to what end they wish to share personal information. In
doing so, they are better positioned to form and vindicate their legal identities.
These changes have potential to streamline processes from the court’s

256 Small Claims Answer Form (JD-CV-040A1), Official Court Webforms, STATE OF
CONN. JUD. BRANCH, https://www.jud.ct.gov/webforms/forms/CV040A1.pdf [https://perma.c
¢/SAVM-TCLE] (last visited Feb. 6, 2026).
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perspective and, more important for this Article, to facilitate the self-
determination of self-represented litigants.

3. Settlement

The issue of settlement in civil courts handling matters such as debt and
eviction pits concerns about the exploitation and vulnerability of unrepresented
litigants against their ability to determine the direction of their cases and the
nature of any possible resolution.

In many high-volume courts, pressure on judges to resolve growing case
dockets and an emphasis on efficiency have resulted in increased reliance on
mediation and negotiated settlements reached by the parties independent of the
court. 257 These hallway negotiations can be incredibly intimidating for
defendants,>>® who are at a disadvantage in terms of their familiarity with the
court process, have not been informed of relevant applicable law, and may feel
cornered into an agreement, given asymmetries in power and legal
representation.?”® One study, conducted in a San Mateo County eviction court,
found that many settlements resulted in worse outcomes for tenants than if they
had gone to trial and lost.?® In many of these cases, there is little to no judicial
oversight to ensure that tenants understand the extent of the financial burden

257 See, e.g., D. James Greiner, Cassandra Wolos Pattanayak & Jonathan Hennessy, The
Limits of Unbundled Legal Assistance: A Randomized Study in a Massachusetts District Court
and Prospects for the Future, 126 HARV. L. REV. 901, 917 (2013) (explaining routine where
judges sent parties to hallway talks, then volunteer mediation, and then pressed them towards
settlement if matter was still unresolved).

258 NEW SETTLEMENT APARTMENTS’ CMTY. ACTION FOR SAFE APARTMENTS & CMTY. DEV.
PROJECT AT THE URB. JUST. CTR., TIPPING THE SCALES: A REPORT OF TENANT EXPERIENCES IN
BrONX HOUSING COURT 12 (Mar. 2013), https://newsettlement.org/wp-content/uploads/2018
/01/CDP.WEB .doc_Report CASA-TippingScales-full 201303.pdf [https://perma.cc/52QD
-69JZ] (tenant describing courthouse hallways as “the hallway of terror,” as opposed to “the
hallway of justice”™).

259 See id. at 15; see also Jessica K. Steinberg, In Pursuit of Justice? Case Qutcomes and
the Delivery of Unbundled Legal Services, 18 GEO.J. ONPOVERTY L. & PoL’Y 453,487 (2011)
(suggesting “when tenants lack counsel, landlords simply enjoy bargaining power that is far
greater than might be considered fair and equitable by average standards”) [hereinafter
Steinberg, Pursuit]. In informal hallway negotiations, there are no protections in place to
prevent plaintiffs to mislead defendants as to the state of the law. See, e.g., Isaiah Fleming-
Klink, Brian McCabe & Eva Rosen, Navigating an Overburdened Courtroom: How
Inconsistent Rules, Shadow Procedures, and Social Capital Disadvantage Tenants in Eviction
Court, 22 City & CMTY. 220, 235-36 (2023) (relaying story of one tenant misled by landlord
into settling under erroneous threat of certain eviction and credit harm).

260 Steinberg, Pursuit, supra note 259, at 487 (finding many tenants, through settlement,
“voluntarily” agreed to vacate their unit and make payments exceeding their maximum
liability).


https://perma.cc/52QD
https://newsettlement.org/wp-content/uploads/2018

2026] SELF-DETERMINATION & SELF-REPRESENTED LITIGANTS 55

they would be assuming or that they would receive essentially no benefit in
return.?6!

One way to guard against the possibility that more powerful repeat players
might take advantage of unwitting defendants through the negotiation process is
to empower courts to oversee the administration and approval of settlement
agreements. In its most extreme (and paternalistic) form, this might allow a court
to cabin the range of possible settlement outcomes or refuse a settlement it views
as inadequately based on the facts or as unfair. A more empowering alternative
might be to take stronger measures to ensure the settlement is knowing and
voluntary and arm all litigants with an accurate understanding of the underlying
law. This would shift the emphasis of reform toward providing information,
knowledge, and tools upfront to provide a foundation for the best version of
litigant autonomy, rather than allowing parties to engage with little guidance and
checking autonomy on the back end to ensure fairness (but potentially
undermining, as Justice Scalia wrote in Edwards, the litigant’s “dignity of
individual choice” or role as the “master of one’s fate™).262

Erica Fox’s work on the challenges self-represented parties face in negotiation
may provide helpful insight in this regard.?® In her writing, Fox emphasizes the
importance of self-agency—the ability to identify and prioritize one’s own
interests—in effective negotiation.?%* There are a number of ways in which
courts, lawyers, and other stakeholders in litigation may obstruct self-agency or
fail to treat self-represented parties as legitimate self-agents. First, litigants may
be punished for attempting to exercise self-agency if it does not align with other
stakeholders’ desires or expectations.?®> Second, a litigant who expresses their
preferences and limitations—for example, that they can only pay a certain
amount toward rent past due—may be “rebuffed or ignored.” 26¢ Third,
authority-holders—including court officers and plaintiff-side attorneys—may

261 See id. (reporting unrepresented tenants often assumed excessive financial burdens in
settlements without court review).

262 See Indiana v. Edwards, 554 U.S. 164, 186-87 (2007) (Scalia, J., dissenting).

263 See generally Erica L. Fox, Alone in the Hallway: Challenges to Effective Self-
Representation in Negotiation, | HARV. NEGOT. L. REV. 85 (1996).

264 Id. at 87 (outlining negotiation model which defines and prioritizes one’s interests); see
also id. at 94 (identifying three components of self-agency: “the recognition that one’s
interests are legitimate; the recognition that it is legitimate to pursue one’s interests; and the
capacity to pursue one’s interests”).

265 Here, Fox describes a scenario in which a mother concerned about her daughter and
grandchildren, who were facing possible eviction, wanted to attend the negotiation as her
advocate; her daughter’s lawyer refused to talk to the daughter with the mother present,
claiming only direct parties could be present, which resulted in a case delay. Id. at 105-06
(describing “sanction effect”).

266 This might involve, for example, a tenant saying she can only pay a certain amount; if
the opposing party says that is not good enough, the tenant may subvert her own self-agency
by saying she will pay more even though she knows it isn’t possible. Id. at 107 (describing
“subversion effect”).
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signal to litigants through their silence outside of the negotiation itself that they
occupy a lower status and their perspectives are not welcome as part of the
negotiation process.2%” These three institutional means of diminishing litigants’
self-agency—what Fox respectively terms the sanction effect, the subversion
effect, and the silencing effect?*®>—might also be seen as minimizing litigants’
capacity for self-determination. Fox’s response is to suggest that self-agency
must be supported internally—through building the individual’s legitimacy and
capacity—and externally, through authority-holders treating self-represented
litigants as fully legitimate parties to negotiation.?®®

In response to the settlement dilemma, and building on Fox’s work, I would
suggest that the remedy for the concerns regarding settlement is not to substitute
the agency of the court for that of the self-represented party—the solution
arguably presented by a post-hoc court review procedure. Instead, a more self-
determination-oriented solution would include providing the litigant with tools
and materials to reduce their disadvantage and improve their positioning within
the negotiation dynamic. This might include basic knowledge about what the
law provides—for example, information about their entitlements under existing
law, so they don’t unintentionally bargain rights away and are not led by the
other party to believe that an entitlement is a benefit being bestowed—and what
trajectories are likely to occur based on certain actions or agreements. It would
also provide pro se litigants with the option to require other parties and the court
to disclose relevant information, including legal entitlements or facts relating to
specific defenses. Ultimately, a better solution would entail the court treating
each litigant with dignity as a legitimate negotiating party—not one whose
agreement can be singlehandedly overridden by the court.

CONCLUSION

In spirit, the idea of self-determination has likely motivated and informed
many strands of civil access-to-justice reform. Where it has done so, however,
it has operated as a silent value. Self-determination is woven throughout the
origins of our court system, can be glimpsed in parts of legal doctrine, and has
surfaced in other legal domains. Yet it has never been explicitly named or
recognized as a value in the access to justice realm. As a result, it has been easy
for both courts and reformers to overlook or ignore.

Recognizing self-determination as a value that should be considered
alongside other values like fairness and accuracy may seem like a fairly
significant shift—yet its fundamental nature suggests that such a move is long
overdue. And while the elevation of self-determination as a systemic value may

267 Id. at 108. Fox explains that such silence may include “not speaking to [tenants] to
explain the process, to provide information about their rights, or to answer questions about
the procedures” as well as ignoring tenants when walking past them in the hall or even after
tenants had asked them a question. /d. (describing “silencing effect”).

268 Id. at 105.

269 Id at 110-11.
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seem dramatic, there are many small, incremental changes—Tlike those discussed
throughout this Article—that could bring existing reforms more in line. At the
very least, we should acknowledge the harm in failing to recognize the value of
self-determination and that where existing reforms privilege other values, they
are making a trade-off, whether conscious or not.

My aim with this Article has been to identify, name, and provide an initial
exploration of the value of self-determination, particularly as it manifests for
self-represented litigants. From this point forward, however, it is critical to
recognize the importance of creating a much broader dialogue about how and
whether self-determination should influence court reform. In that conversation,
the voices of those who are directly impacted by the courts should be included
and amplified. If self-determination is to have any true meaning or importance,
it must be informed by those who are most at risk of being deprived of it.



