DID COPYRIGHT FAIL MUSIC ARTISTS?
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ABSTRACT

Music soundtracks our lives, supports over two million domestic jobs
annually, and is listened to more than ever before. The record industry is
thriving, having made over 317 billion in 2024. Yet, many professional artists
are barely surviving. Artists signed to record deals lament royalty payments that
amount to a fraction of a penny for each stream of their songs. So where is all
the money going, and who, or what, is to blame? Public rhetoric and existing
legislative proposals implicate copyright as a guilty party. But are those
concerns justified?

This Article unpacks the music supply chain. It builds on existing scholarship
regarding the role of intermediaries to show just how the interplay between
artists’ contracts with record labels and labels’ contracts with streaming
services, such as Spotify, disempower professional music creators and prevent
them from gaining financial rewards. Indeed, contracts may be the real villain.

A review of the panoply of proposed solutions illustrates why focusing reform
efforts on copyright is misplaced; instead, improving artist remuneration is
better handled by addressing contract terms that would blunt the impact of
intermediaries throughout the supply chain. This Article makes two novel
proposals that do just that, including bypassing label recoupment practices and
encouraging artists to adopt a longstanding practice in other leading creative
industries vis-a-vis rightsholders: collective bargaining.
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INTRODUCTION

In 2014, Taylor Swift’s music disappeared from Spotify.! Swift described
streaming as an “experiment” that does not “fairly compensate[] the writers,
producers, artists, and creators” of music and was no longer willing to be a lab
rat.> While she—now a billionaire—returned to the platform in 20173
professional artists at all levels of fame and fortune continue to share her view.
Reports suggest it takes over 650,000 streams a month for an artist to earn the
equivalent of $15 an hour.* Singer-songwriter Nadine Shah describes herself as
“financially crippled.” Grammy Award-winner India.Arie railed against
streaming, saying it is “not the way [to support your favorite artists].”® “What
[Spotify is] paying now . . . is only fractions of a penny” on average, per stream,
declared professional musician Damon Krukowski.”

! Josh Duboff, Taylor Swift Explains Why She Took All Her Music off Spotify, VANITY
FalR (Nov. 7, 2014), https://www.vanityfair.com/hollywood/2014/11/taylor-swift-spotify-
explanation [https://perma.cc/HIFA-4YGQ)].

2 Id.

3 Andrew Flanagan, Taylor Swift Returns to Spotify, Amends Her Relationship to
Streaming, NPR (June 9, 2017, at 12:17 ET), https://www.npr.org/sections/therecord/2017/06/
09/532238490/ taylor-swift-returns-to-spotify-amends-her-relationship-to-streaming [https://
perma.cc/SFVD-X7Y4] (discussing Taylor Swift’s tumultuous relationship with streaming
services and sudden return to Spotify in June 2017).

4 Edward Ongweso, Jr., Justice at Spotify’ Campaign from Musicians Union Demands
Radical Changes, VICE (Oct. 28, 2020, at 13:32 ET), https://www.vice.com/en/article/justice-
at-spotify-campaign-from-musicians-union-demands-radical-changes/
[https://perma.cc/K5AV-VGAV] (“[T]he average streaming royalty sits at $.0038 per stream,
meaning it would take about 263 streams to earn a dollar, 786 streams for a cup of coffee,
283,684 streams to pay the median U.S. rent ($1,078), and 657,895 monthly streams to hit
$15 an hour.”).

5 Ben Sisario, Musicians Say Streaming Doesn’t Pay. Can the Industry Change?, N.Y.
TiMES (May 10, 2021), https://www.nytimes.com/ 2021/ 05/07/ arts/ music/ streaming-music-
payments.html.

¢ Travis M. Andrews, Spotify Backlash Offers Rare Insight into Reeling Music Industry—
and Struggles of Working Musicians, WASH. PosT (Feb. 14, 2022), https://www.washington
post.com/arts-entertainment/2022/02/14/spotify-young-rogan-music-industry.

7 Josh Terry, More than 18,000 Musicians Are Demanding a Penny per Stream from
Spotify, VICE (Nov. 13, 2020, at 08:00 ET), https://www.vice.com/en/article/union-of-
musicians-want-penny-per-stream-from-spotify [https://perma.cc/ KA9Q-KAT4]; see also
Zoe Stern, The Inequalities of Digital Music Streaming, REGUL. REV. (May 30, 2024),
https://www.theregreview.org/2024/05/30/stern-the-inequalities-of-digital-music-streaming
[https://perma.cc/PWP6-RY 8P] (discussing lawmakers’ efforts to ensure artists receive fairer
compensation).
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Artists get paid “f—k all with this model,” producer Nigel Godrich alleged.?
Jay-Z spent $56 million trying to find a way to pay artists more for streaming.’
One executive threatened that “artists are about to go on strike.”!® Paul
McCartney, Stevie Nicks, and other music legends have weighed in, co-signing
a 2021 letter to then-British Prime Minister Boris Johnson that read: “For too
long, streaming platforms, record labels and other internet giants have exploited
performers and creators without rewarding them fairly. We must put the value
of music back where it belongs—in the hands of music makers.”!!

Legislators hear the cry. Representative Rashida Tlaib, introducing a bill to
guarantee minimum streaming compensation for artists, avowed “[i]t’s only
right that the people who create the music we love get their fair share, so that
they can thrive, not just survive.”!? A United Kingdom parliamentary committee
studied the issue, concluding that “[w]hile in the short term, the [availability of
low-cost or free music services] may be seen as a good deal for music-lovers,
the danger is that without greater levels of revenue, some of the music they love
may not be being made in ten years’ time.”!3 Indeed, “[m]ore and more
musicians are forced to sustain themselves with second jobs and ‘side hustles’”
to make a living.!* These narratives suggest that streaming economics threaten

8 Victor Luckerson, Radiohead’s Thom Yorke Leaves Spotify. Will Others Follow?, TIME
(July 16, 2013), https://business.time.com/2013/07/16/radioheads-thom-yorke-leaves-spotify
-will-others-follow [https://perma.cc/U9KA-YR7R].

° Hiranmayi Srinivasan, Jay-Z’s Net Worth and Businesses, INVESTOPEDIA (Nov. 25, 2023,
at 12:10 ET), https://www.investopedia.com/jay-z-net-worth-and-businesses-8405817 [https:
//perma.cc/V7HH-XTGIJ] (describing Jay-Z’s purchase of Tidal, a music streaming platform
committed to providing superior sound quality and artist compensation).

10 Robert Leedham, “Artists Are About to Go on Strike”: YouTube’s Lyor Cohen on His
Plans to Save the Music Industry, GQ (Nov. 30, 2022), https://www.gq-magazine.co.uk/
culture/article/lyor-cohen-youtube-music.

1 Letter from Damon Albarn et al., to Boris Johnson, Prime Minister, UK. (Apr. 20,
2021), https://musiciansunion.org.uk/MusiciansUnion/media/resource/Campaigns/Artist-Let
ter-to-the-PM-wsignatures.pdf [https://perma.cc/4XV4-3N24]; see also Will Richards, Paul
McCartney, Kate Bush, Stevie Nicks and More Sign Letter Calling on Boris Johnson to Fix
Streaming Economy, NME (Apr. 20, 2021), https://www.nme.com/news/music/paul-mccar
tney-kate-bush-stevie-nicks-and-more-sign-letter-calling-on-boris-johnson-to-fix-streaming-
economy-2924096 [https://perma.cc/KWW6-FSET] (showcasing open letter from musicians
to Boris Johnson which outlines frustrations with music streaming services).

12 Press Release, Rashida Tlaib, Rep., U.S. House of Reps., Tlaib Introduces Living Wage
for Musicians Act (Mar. 6, 2024), https://tlaib.house.gov/posts/tlaib-introduces-living-wage-
for-musicians-act [https://perma.cc/UED3-4FDF].

13 DIGITAL, CULTURE, MEDIA AND SPORT COMMITTEE, ECONOMICS OF MUSIC STREAMING,
2021-22, HC 50, at 3 (UK) [hereinafter DCMS REPORT], https://committees.parliament.uk/
publications/6739/documents/72525/default/ [https://perma.cc/EKR8-WKAN].

14 Make Streaming Pay, UNITED MUSICIANS & ALLIED WORKERS, https://weareumaw.org/
make-streaming-pay [https://perma.cc/PTJ3-EAS2] (last visited Dec. 7, 2025); see
COMPETITION & MARKETS AUTHORITY, MUSIC AND STREAMING: FINAL REPORT, 2022, at 100
(UK) [hereinafter CMA REPORT], https://assets.publishing.service.gov.uk/media/6384f43ee
90e077898ccb48e/ Music_and streaming_final report.pdf [https:// perma.cc/ 4ZYY-QZF7]
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artists’ incentives to create and, as a corollary, may jeopardize the promotion of
the core democratic values that copyright often represents, such as innovation,
free speech, and social progress.!>

That incentive rhetoric sounds in copyright, implying that the doctrine might
be able to step in and boost artist income. After all, copyright provides the legal
framework that purportedly incentivizes authors to make artistic works.!®
Without copyright, works would be freely reproduced and distributed,
eliminating the motivation to create.!” By providing exclusive rights that
generate potential for economic value where there would otherwise be none,
copyright lets creators and distributors recoup their costs and earn a reasonable
return, motivating further expression.!® This monopoly power, however, has

(noting concerns about poor artist compensation despite high profits accruing to other market
actors); Mark A. Lemley, IP in a World Without Scarcity, 90 N.Y.U. L. REv. 460, 502-03
(2015) (suggesting fewer professional artists may lead to less desirable music); Lital Helman,
Fair Trade Copyright, 36 CoLUM. J.L. & ARTS 157, 171 (2013) (contending artists unable to
earn enough from their music “need to maintain a day job in order to put bread on their
tables”); Stern, supra note 7 (revealing Lady Gaga’s record label contract gave her no revenue
from licensing); Rosanne Cash, FACEBOOK (Sep. 28, 2014, at 19:49 ET), https://
www.facebook.com/ RosanneCash/ posts/ 10152713063225336 (“I see young musicians give
up their missions and dreams all the time because they can’t make a living.”).

15 See Peter DiCola, Centering Creators: The New Economics of Copyright and
Alternative Policies for Creative Labor, 2025 U. ILL. L. REv. 223, 272-73 (2025) (outlining
goals of intellectual property policy).

16 See, e.g., Stewart E. Sterk, Rhetoric and Reality in Copyright Law, 94 MicH. L. REv.
1197, 1207 (1996) (propounding copyright protection increases costs associated with copying
and raises return on creative authorship, thereby incentivizing more creation); Lydia Pallas
Loren, Redefining the Market Failure Approach to Fair Use in an Era of Copyright
Permission Systems, 5 J. INTELL. PROP. L. 1, 23-24 (1997) (positing ability to capture value
greater than cost of creation and dissemination may increase incentive to produce works);
Neil Weinstock Netanel, Copyright and a Democratic Civil Society, 106 YALE L.J. 283, 292
(1996) (suggesting absence of copyright protection would only benefit authors “unconcerned
with monetary remuneration”); Yafit Lev-Aretz & Katherine J. Strandburg, Regulation and
Innovation: Approaching Market Failure from Both Sides, 38 YALE J. ON REG. BULL. 1, 12-
13 (2020) (asserting copyright allows innovators to recoup upfront investments by charging
supracompetitive prices for copyrighted works); Wendy J. Gordon, On the Economics of
Copyright, Restitution, and “Fair Use”: Systemic Versus Case-by-Case Responses to Market
Failure, 8 J.L. & INFO. ScI. 7, 13 (1997) (explaining copyright enables producers of works to
demand payment in excess of marginal cost, thus inducing production of new intangibles).

17 See, e.g., Jeanne C. Fromer, Expressive Incentives in Intellectual Property, 98 VA. L.
REv. 1745, 1750-51 (2012) (explaining utilitarian argument that copyright law incentivizes
creation).

18 See Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985)
(“[Clopyright supplies the economic incentive to create and disseminate ideas.”); Sony Corp.
of Am. v. Universal City Studios, Inc., 464 U.S. 417, 428-29 (1984) (rationalizing grant of
limited monopoly rights as in line with copyright law’s goal to encourage creative activity);
Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 143 S. Ct. 1258, 1278 (2023)
(observing licensing agreements enable photographers to “make a living” and incentivize
creation of original works); Netanel, supra note 16, at 349 (“Copyright supplies a vital
incentive for authors and publishers to contribute to the store of knowledge.”); Gordon, supra
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been captured by large intermediaries, like record labels, who leverage their
bargaining power throughout the content supply chain to secure the lion’s share
of both the copyrights and the revenues in the industry.!® That is where this
Article comes in. When it comes to depressed streaming income for artists, I ask:
Is copyright the culprit or is contract the true villain?

Copyright has provided the foundation on which the music industry has
flourished, now supporting $210 billion in economic value and nearly
2.5 million domestic jobs.?® And critically, music itself is “culturally
essential,”! “magical and transformative,”?? and a “defining part of the human
experience.”? It helps regulate our nervous systems,>* power political
movements, and unite people from all backgrounds, races, and viewpoints.?> But
for all the work copyright does to facilitate those benefits, there are things it does
not do, too, such as guarantee compensation for creatives.? And even if it did,

note 16, at 12 (observing copyright relies on incentive to produce creative works outweighing
administrative costs of intellectual property framework); Xiyin Tang, Intellectual Property
Law as Labor Policy, 100 N.Y.U. L. REv. 62, 70-71 (2025) (describing prevailing utilitarian
theory’s emphasis on innovative output); Tuneen E. Chisolm, Whose Song Is That? Searching
for Equity and Inspiration for Music Vocalists Under the Copyright Act,19 YALEJ.L. & TECH.
274, 282-83 (2017) (discussing how exclusive rights allow creators to reap financial rewards
and create more); Christopher S. Yoo, Copyright and Public Good Economics: A
Misunderstood Relation, 155 U. PA. L. REV. 635, 646 (2007) (arguing authors would have no
incentive to produce creative works without generating revenue). But see WILLIAM M.
LANDES & RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF INTELLECTUAL PROPERTY LAW
11 (2003) (acknowledging, but cautioning against, tendency to attribute considerable weight
to creation incentives when analyzing intellectual property rights).

19 See infira Part I (describing relationships and contracts between artists, record labels, and
streaming services).

20 ROBERT STONER & JESSICA DUTRA, RECORDING INDUS. ASS’N OF AM., THE U.S. MUSIC
INDUSTRIES: JOBS & BENEFITS 8 (2024), https://www.riaa.com/wp-content/uploads/2024/10/
The-U.S.-Music-Industries-Jobs-Benefits-2024-Report.pdf [https:/perma.cc/8F2Y-4YNV].

21 U.S. CoPYRIGHT OFF., Preface to COPYRIGHT AND THE MUSIC MARKETPLACE (2015),
https://www.copyright.gov/docs/musiclicensingstudy/copyright-and-the-music-marketplace.
pdf [https://perma.cc/NZ92-57UQ)].

22 MARIAH CAREY, THE MEANING OF MARIAH CAREY 7 (2020).

23 Rebecca Haden, Music Matters: 5 Ideas for Bringing Music into Your Daily Teaching.,
KENNEDY CTR. (Oct. 21, 2019), https://www.kennedy-center.org/education/resources-for-
educators/classroom-resources/articles-and-how-tos/articles/educators/music/music-matters.

2 See, e.g., J. Matt McCrary & Eckart Altenmiiller, Mechanisms of Music Impact:
Autonomic Tone and the Physical Activity Roadmap to Advancing Understanding and
Evidence-Based Policy, FRONTIERS PSYCH., Aug. 26, 2021, at 1 (describing music’s effects
on interplay between sympathetic and parasympathetic nervous systems).

25 See ELTON JOHN, ME 21 (2019) (describing how rock and roll was unifying force for a
generation); ToM BREIHAN, THE NUMBER ONES: TWENTY CHART-TOPPING HITS THAT REVEAL
THE HISTORY OF PoP Music 18, 21 (2022) (characterizing 1960s hit song “The Twist” as
“cultural unifier”).

26 See Stan Liebowitz, The Case for Copyright, 24 GEO. MASON L. REv. 907, 908 (2017)
(distinguishing ‘“nominal monopolies” from “economic monopolies,” as securing ownership
of copyright does not in and of itself bestow the latter); Rebecca Giblin, A New Copyright
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that would be of no use to professional artists because they have no copyright to
leverage after they sign a record deal.

While the ways that consumers access music have changed dramatically since
the advent of streaming, the basic music supply chain has not. Typically, an artist
signs a record deal in which the record label obtains the copyright to the artist’s
recordings and then distributes the music to retailers and licenses it to streaming
services.?” The record labels are uniquely positioned, though, in that they have
significant bargaining power in both upstream and downstream transactions.
That positioning directly affects artist economics. This is especially true because
the fundamental shift in music consumption habits driven by streaming has
complicated things, directly affecting how music is distributed (i.e., licensed) by
record labels, promoted by streaming services, and paid for by users. It is the
labels that determine how streaming services pay, which payments from those
services are to be shared with artists, and at what rates and on what conditions.28

Moreover, of the thousands of record labels, just three (all other labels are
called “independents”) exert outsized weight on the trajectory of the industry:
The major record labels (Universal, Warner, and Sony) possess what are
considered “must-have” catalogs for any streaming service and collectively
control over 80% of the recorded music market.?’ Because of the majors’ market
share, streaming services cannot launch without their repertoires.3? The result of
such disparate bargaining power is amply reflected in the majors’ global deals,
which have been described in detail by American and British regulators,
policymakers, and industry experts.3!

Bargain? Reclaiming Lost Culture and Getting Authors Paid, 41 COLUM. J.L. & ARTS 369,
393 (2018) (discussing how licensing agreements governing sale of books incentivize
publishers to maximize profits such that authors earn relatively little income).

27 See infra Section I.B (outlining contracting process between artists and record labels).

28 See infra Section 1.C (detailing record labels’ power in negotiations with streaming
services).

2% Dan Rys, Record Label Market Share Q1 2024: Warner Records Posts Huge Gains
While Universal Enters a New Era, BILLBOARD (Apr. 12, 2024), https://www.billboard.com/
business/ record-labels/ record- label- market- share- q1-2024-universal-warner-1235655068
[https://perma.cc/SMY3-DFBY] (highlighting dominance of Universal, Sony, and Warner,
with record label market shares of 38.23%, 27.23%, and 18.26%, respectively); The Top 25
Music Catalog Sales in History, BOLERO (Nov. 7, 2024), https://www.boleromusic.com/blog
/the- top- 25- music- catalog- sales- in- history [https://perma.cc/ 8XRW- 279X] (listing
prominent artists, such as Queen, Bob Dylan, and David Bowie, whose valuable catalogs are
owned by major labels).

30 See infra Section I.C (remarking on “must-have” aspect of majors’ catalogs, which
necessitates streaming services’ contracting with majors).

31 See CMA REPORT, supra note 14, at 81 (“Some stakeholders allege that the majors can,
by threatening not to license their publishing rights (or holding up these licences), utilise their
large publishing repertoire to impose higher recording rates on the music streaming services
(or other unfavourable terms and conditions).”); DCMS REPORT, supra note 13, at 56 (noting
how United Kingdom regulators have observed rising concentration and “an incremental shift
towards a music market in which a few dominant players have disproportionate influence”);
Determination of Royalty Rates and Terms for Ephemeral Recording and Webcasting Digital



2082 BOSTON UNIVERSITY LAW REVIEW [Vol. 105:2075

In earlier work, I summarized the publicly available terms of those deals and
explained how the relationships between streaming services and the major labels
result in significant externalities: they keep startups out of the streaming market,
suppress innovation, and limit consumer choice.3? That prior work begged a new
question, though: What are the effects of those contracts on the artists who sing
and perform music, many of whom contend copyright’s incentives are lacking?33
This Article responds to that call.

In recent years, scholars have begun to zero in on the role of intermediaries,
especially distribution platforms, in the copyright ecosystem and how these
intermediaries affect authors and copyright’s goals.3* This Article builds on that
scholarship, but takes both a broader and more detailed view of the landscape.
To understand why professional artists struggle to earn a living wage in a world
where music is listened to more than ever before,3’ it is important to both zoom
out and examine the relationship between the different intermediary contracts in
the supply chain, and to zoom in on the actual contract terms to pinpoint the
origin of the industry’s seeming market failure.

Performance of Sound Recordings (Web IV), 81 Fed. Reg. 26316, 26368 (May 2, 2016)
(codified at 37 C.F.R. pt. 380) [hereinafter Web IV] (“[T]he Majors could utilize their
combined market power to prevent price competition among them by virtue of their
complementary oligopoly power—as proven by the evidence of the pro-competitive effects
of steering and the admissions of Universal and its agents . . . .”’); Determination of Rates and
Terms for Digital Performance of Sound Recordings and Making of Ephemeral Copies to
Facilitate Those Performances (Web V), 86 Fed. Reg. 59452, 59459 (Oct. 27, 2021) (codified
at 37 C.F.R. pt. 380) [hereinafter Web V] (highlighting how majors like Sony possess great
bargaining power in negotiations with streaming services like Spotify because services will
fail without majors’ track catalogs); BoB KOHN, KOHN ON MUSIC LICENSING 481-82, 485,
505-06 (5th ed. 2019) (advising artists, at length, on many standard components of major
labels’ contracts); DONALD S. PASSMAN, ALL YOU NEED TO KNOW ABOUT THE MUSIC
Business 78 (11th ed. 2023) (discussing how many artists sign with major labels due to
majors’ relationships with streaming services).

32 See generally Rachel Landy, Downstreaming, 65 B.C. L. REv. 1251, 1259-64, 1273-79,
1290-1305 (2024) (explaining how record labels “braid” formal contracting practices with
informal enforcement norms to facilitate control over market).

33 See Julie E. Cohen, Copyright as Property in the Post-Industrial Economy: A Research
Agenda, 2011 Wis. L. REv. 141, 154 (describing how well-functioning copyright market must
enable contracting).

34 See, e.g., DiCola, supra note 15, at 243-44 (“Rather than affecting just one additional or
ancillary revenue stream for copyright owners, technological intermediaries now mediate the
most important revenue streams of copyright owners.”); Tang, supra note 18, at 68
(“[O]ftentimes, the interests of large intermediaries may be diametrically opposed to those of
creative workers (such as authors).”); Jacob Noti-Victor & Xiyin Tang, Antitrust Regulation
of Copyright Markets, 101 WASH. U. L. REv. 851, 874-75 (2024) (discussing double-edged
role of distribution platforms in copyright market that is defined by investing in new creativity
while restricting creator and consumer access).

35 See INT’L FED’N OF THE PHONOGRAPHIC INDUS., ENGAGING WITH MusIc 2023, at 7
(2023), https://www.ifpi.org/ wp-content/ uploads/2023/12/IFPI-Engaging-With-Music-2023
_full-report.pdf [https://perma.cc/7TEWG-SFMJ] (providing statistics on music engagement,
including that people spent 20.7 hours per week on average listening to music in 2023).
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This Article proceeds as follows. Part I provides an overview of copyright and
its role in the music supply chain, as well as the main contracts that comprise
that supply chain: those between record labels and artists, and record labels and
streaming services.>® Before streaming, all of the money a record label earned
was directly tied to usage of particular content: A record was sold, and an artist’s
account was credited with a royalty. But that is not so anymore. In their deals
with streaming platforms, the major labels secure economic terms that generate
profits that cannot be attributed to any particular album, allowing labels to
pocket money at artists’ expense.?’ Additionally, the streaming platforms are
incentivized to prioritize (i.e., recommend) major label music, likely demoting
independent music in the process.3® On top of those terms, the major labels are
known to negotiate for other promotional guarantees.>® In the physical era, a
music fan could rely on new music recommendations from a record store clerk
without any incentive to choose one song, label, or artist over another. Now, the
major labels have captured the clerk, making it harder for artists signed to
independent labels to break through, especially in a sea of 100 million songs.*°

In Part II, I describe how contracts in the music industry negatively affect all
artists, whether signed to a major label or not. When the terms of both sets of
contracts are examined in tandem, it becomes clear how artists have been
disempowered throughout the entire music supply chain, but not entirely by
copyright. No amount of copyright will alter the disproportionate bargaining
power facing artists when they sign their record deals, the lack of control artists
have over the subsequent distribution of their music, and the way the major
labels incentivize services to promote the most popular music.

With that context, in Part III, I analyze current proposals to enhance artist
compensation and show that the further we move from fundamental copyright
reform, the closer we get to a viable solution. In fact, copyright may be working
as intended. After all, it is meant to allow not just the creators, but also the

36 For clarity, “streaming services” refers to traditional, on-demand, fully licensed
interactive streaming services, such as Spotify, Apple Music, Amazon Music, and YouTube
Music (but not social media services, like TikTok).

37 See infra Sections I.C.1, IL.A (explaining how labels are able to wholly retain profits
from sale of equity in streaming services and unrecouped minimum guarantees).

38 See infra Section IL.B (articulating incentives to maximize listenership of major label
music, including motivation to recoup to avoid overpaying for content).

39 See infra Section I1.B (noting labels often bargain for contractually enforced placement
of major label music on marquee playlists).

40 See Celebrating 100 Million Songs, APPLE (Oct. 3, 2022), https://www.apple.com/uk/
newsroom/ 2022/ 10/ celebrating- 100- million- songs [https:// perma.cc/ Y4AVH- MLMW)]
(announcing Apple Music’s catalog exceeded 100 million tracks).
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distributors, of works to recoup investments*'—and they seem to be doing just
that. Record labels earned nearly $15 billion from streaming in 2024.42

I then offer two new suggestions that emphasize where we ought to redirect
our thinking: the bargaining table where artists and labels sit. The first is a
proposal that, while based on provisions in the Copyright Act, is actually an
intervention into the payment terms of record deals. The second gets to the heart
of artists’ roles as workers providing labor for institutional copyright owners.
Upon winning the 2025 Grammy Award for Best New Artist, Chappell Roan
stated:

I told myself if I ever won a Grammy and I got to stand up here in front of
the most powerful people in music, I would demand that labels and the
industry profiting millions of dollars off of artists would offer a livable
wage and health care, especially to developing artists.*3

I recommend artists adopt a practice used widely by other creatives that would
help them achieve those ends: collective bargaining.

I.  COPYRIGHT AND THE CONTRACTS

Despite aggressive policy campaigns featuring household names,** seemingly
never-ending press cycles,® and legislators complaining that artists cannot
survive in the streaming era,*® there are still varying narratives when it comes to

41 See, e.g., Netanel, supra note 16, at 291-92 (acknowledging necessity of copyright
protection because unbridled competition would result in near-zero price for user access and
impede publishers’ ability to recover investments); Lev-Aretz & Strandburg, supra note 16,
at 12-13 (“Intellectual property law responds to the free-rider problem by awarding exclusive
rights to innovators, allowing them to charge supra-competitive prices during the term of
intellectual property protection. . . . [so] innovators can recoup their upfront investments.”);
Gordon, supra note 16, at 13, 24 (explaining why copyright law enables producers to cover
development expenses, and how doing so incentivizes further creation).

42 MATT BASS, RECORDING INDUS. ASS’N OF AM., RIAA 2024 YEAR-END REVENUE REPORT
1 (2025) [hereinafter RIAA YEAR-END REPORT], https://www.riaa.com/wp-content/uploads/
2025/03/RIAA-2024Y ear-End-Revenue-Report.pdf [https://perma.cc/7LU4-NUF2].

43 Chappell Roan, Speech at the 2025 Grammy Awards (Feb. 2, 2025).

4 See, e.g., Richards, supra note 11 (“Some of the [United Kingdom’s] biggest musical
stars have signed a new open letter to Prime Minister Boris Johnson calling for a reform to
the streaming economy . ...”); UNITED MUSICIANS & ALLIED WORKERS, supra note 14
(promoting benefits of and garnering support for Living Wage for Musicians Act); John
Harris, Musicians Call for Industry Shake-Up to Protect Artists During Lockdown, GUARDIAN
(July 1, 2020, at 12:28 ET), https://www.theguardian.com/music/2020/may/11/musicians-
music- industry- lockdown- streaming- spotify- coronavirus [https://perma.cc/ 3ASX-DBR7]
(describing campaign launched during COVID-19 pandemic to garner attention to artists’
worsening financial conditions).

4 See supra notes 1-11 and accompanying text (cataloguing popular musicians’ criticism
of music industry).

46 See Press Release, Rashida Tlaib, supra note 12 (advocating for new streaming royalties
to allow “vastly more artists to achieve a living wage from music”).
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the source of artists’ woes. Is it the platforms?*’ The labels?*® The law?4
Scholars have danced around all three, articulating issues raised by the roles of
intermediaries (e.g., enterprise rightsholders and distributors) and copyright
law’s deficiencies.’® To get to the heart of the question, in this Part, T examine
the contractual framework at the foundation of the music supply chain.

Artists themselves have no privity with distributors.’! Instead, artists enter
into contracts with record labels in which artists trade the copyrights in their
performances (called “sound recordings™? under copyright law) and make a
commitment to record in exchange for marketing, promotion, artist
development, and other services to enhance and build the artist’s career.>? The

47 See Damon Krukowski, Spotify Made £56m Profit, But Has Decided Not to Pay Smaller
Artists Like Me. We Need You to Make Some Noise, GUARDIAN (Dec. 5, 2023, at 10:46 ET),
https://www.theguardian.com/commentisfree/2023/nov/30/spotify-smaller-artists-wrapped-
indie- musicians [https://perma.cc/ P6E3-7ZTQ] (criticizing platforms like Spotify for
instituting minimum number of streams before artists can claim payment).

4 See David Arditi, Opinion, How Record Contracts Exploit Musicians and How We Can
Fix It, TENNESSEAN (Nov. 24, 2020, at 18:19 CT), https://www.tennessean.com/story
/opinion/2020/11/24/kanye-west-right-record-labels-exploit-musicians-how-fix/6062315002
[https://perma.cc/ ILYW-SHNS] (contending record contracts are “tools used to exploit
musicians” because they by design dish out small advances to musicians, who often fail to
recoup when labels choose not to distribute their work).

49 See Letter from Andrei Iancu, Under Sec’y of Com. for Intell. Prop. & Dir., U.S. Pat. &
Trademark Off., & Shira Perlmutter, Reg. of Copyrights & Dir., U.S. Copyright Off., to
Lindsey Graham, Chairman, Comm. on the Judiciary, U.S. Senate, Jerrold Nadler, Chairman,
Comm. on the Judiciary, U.S. House of Reps., Dianne Feinstein, Ranking Member, Comm.
on the Judiciary, U.S. Senate, & Jim Jordan, Ranking Member, Comm. on the Judiciary, U.S.
House of Reps. 4 (Jan. 19, 2021), https://www.copyright.gov/laws/hearings/performance-
rights-letter.pdf [https://perma.cc/ NT4H-U358] (arguing for more expansive copyright to
support artists’ livelihoods).

30 See Jessica Litman, What We Don’t See When We See Copyright as Property, 77
CAMBRIDGE L.J. 536, 536-37 (2018) (detailing polarization among copyright law scholars
over past quarter-century regarding which stakeholders enjoy or should enjoy increased
protection); DiCola, supra note 15, at 250 (“[T]he rise in scale, concentration,
conglomeration, and customer attachment to technological intermediaries reduces copyright
law’s ability to deliver rewards and prerogatives.”); Tang, supra note 18, at 65 (“The existing
[intellectual property] frameworks . . . have little to say about such pressing issues as authorial
bargaining power, wage and economic inequality . . . and deepening corporate concentration
amongst dominant [intellectual property] holders.”).

51 Theoretically, this dynamic could change. Prominent artists who do not need the
services of a record label could enter directly into contracts with streaming services, but
according to the United Kingdom’s Competition and Markets Authority (“CMA”), at least
one label contractually prevents streaming services from contracting directly with artists. See
CMA REPORT, supra note 14, at 70-71.

52 For an overview of how copyright protection for sound recordings has evolved with
time, see Amanda Jenkins, Copyright Breakdown: The Music Modernization Act, LIBR. OF
CONG.: BLOGS (Feb. 5, 2019), https://blogs.loc.gov/ now-see-hear/ 2019/ 02/ copyright-break
down-the-music-modernization-act [https://perma.cc/C6LL-8PWE].

33 See CMA REPORT, supra note 14, at 22 (describing labels’ functions as to “sign and
provide services to develop artists” and/or “distribute and license rights in the sound
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labels then license their entire catalogs via “blanket licenses” to streaming
services.>* Because these contracts depend on copyrights, however, I first
provide a brief overview of copyright law, particularly as it relates to sound
recordings.

Before proceeding, a note on terminology. I use the term “artist” to refer to
the featured singers and musicians who are marketed as having performed a
song. An artist could be a band (e.g., the Beatles) or a soloist (e.g., Beyoncé),
but the artist is distinct, in this Article and in copyright law, from a songwriter,
who composes the song’s music and lyrics (even if the artist is the same
individual(s) as the songwriter).’> T also limit the discussion to professional
artists—those signed to a record label, major or independent. Those artists have
demonstrated both sufficient talent to warrant outside investment (suggesting a
reasonable potential for economic return) and an intent to make music their
career. This Article is confined to the issues associated with compensation for
those artists.

A. Copyright Fundamentals

When a musician records a song, the resulting creative work—a sound
recording—is entitled to copyright protection.’® Copyright attaches several
exclusive rights to creative works.’” Authors of all works have the exclusive
right to reproduce, prepare derivative copies of, and distribute the work.>® But
beyond those rights, sound recordings are subordinated to other kinds of
works.>’

For instance, while authors of other works have an exclusive right to perform
their work publicly by any means, sound-recording rightsholders have only a

recordings created by artists to retailers”); Glenton Davis, When Copyright Is Not Enough:
Deconstructing Why, as the Modern Music Industry Takes, Musicians Continue to Make, 16
CHI.-KENT J. INTELL. PrROP. 373, 386 (2017) (delineating range of services record labels
provide); PASSMAN, supra note 31, at 70-74 (contrasting record labels’ traditional and
contemporary roles).

34 See CMA REPORT, supra note 14, at 70 (“Many of the majors’ agreements contain
obligations on the music streaming service to provide subscribers access to the relevant
major’s entire catalogue of songs . . ..”).

55 Songwriters and copyrights in musical works are subject to an entirely different industry
and legal schematic that is significantly more regulated than what is found on the sound
recording side. See infra Section 1.B (discussing copyright rules as applied to songwriters and
specific record deals between artists and publishers).

36 See 17 U.S.C. § 102(a) (establishing sound recordings are “works of authorship” for
which “[c]opyright protection subsists”).

57 See id. § 106.

38 See id. (enumerating five fundamental rights granted to copyright owners, including
exclusive rights of reproduction, adaptation, publication, performance, and display).

39 See Chisolm, supra note 18, at 287-88 (elaborating on how sound recording copyright
is “intentionally limited”).
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lesser right to perform their work publicly—on or through the Internet.5° There
is no exclusive right to publicly perform a sound recording on traditional
broadcast radio.®! Additionally, when someone reproduces or bases a new work
on an existing sound recording (a derivative work), the sound recording owner
may only sue for infringement if the derivative work appropriates the “actual
sounds” of the original recording; a perfectly identical recreation of the original
is not actionable.®? These limitations reflect, in part, the circumspect reason for
granting protection to sound recordings in the first place: to prohibit
unauthorized bootlegging, which in turn protected a growing economic market
for the reproduction and distribution of records.5?

Copyright vests upon creation of a work in its human author,%* except when
the work is deemed a “work made for hire.”* In that case, the copyright belongs
to the person or entity that ordered the work,% either by way of an employee-
employer relationship (e.g., an advertising jingle) or when the work is specially
commissioned and fits into one of several statutory categories, such as a
“contribution to a collective work” (e.g., an encyclopedia entry).6” There are two
primary benefits to claiming a work as made for hire. The first is a more certain
copyright duration than ordinary works—120 years from the date of creation or
95 years from the date of publication, whichever expires first, versus life of the
author plus 70 years.®® The second is that works for hire, unlike ordinary works,
are not subject to termination rights. When authors assign or license their rights
to others, those agreements are terminable 35 years after the date of the transfer,
allowing the copyright to revert to the author.®® Works for hire are not terminable
because there is nothing to terminate; the copyright never vested in the

% See 17 U.S.C. § 106 (declaring sound recordings in particular can be performed
“publicly by means of a digital audio transmission”).

¢! This means that songwriters get paid when songs are played on the radio, but artists do
not. See infra Section 111.A.2 (exploring viability of expanding performance rights as possible
solution to artists’ compensation).

02 See 17 U.S.C. § 114(b).

63 See H.R. REP. NO. 92-487, at 1 (1971) (clarifying purpose of creating limited copyright
in sound recordings is to protect against unauthorized duplication and piracy).

% Pending the copyright application and ownership process. 17 U.S.C. § 201(a); see also
U.S. CoPYRIGHT OFF., COMPENDIUM OF THE U.S. COPYRIGHT OFFICE PRACTICES § 306 (3d ed.
2021) (reiterating “human authorship requirement” to be eligible for copyright ownership).

% 17 U.S.C. § 201(b).

6 Id.

7 Id. § 101 (defining “work made for hire” as work prepared by employee within scope of
employment or work commissioned as part of collection).

8 Id. § 302.

% Jd. §§ 203(a)-(b) (prescribing conditions for and effects of transfer or license of
copyright). The termination right is not waivable. /d. § 203(a)(5); see also Scott T. Okamoto,
Musical Sound Recordings as Works Made for Hire: Money for Nothing and Tracks for Free,
37 U.S.F. L. Rev. 783, 789 (2003) (stating rationale for termination is that because value of
works is difficult to predict a priori, authors may not receive compensation commensurate
with true value of their works at time of transfer).
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individual who created the work. For this reason, institutional rightsholders,
including record labels, frequently insist that works be made for hire.”°
Copyright is meant to correct a market failure, as without protection, creative
works could be freely used, reproduced, and distributed.”! Granting exclusive
rights that can be withheld by a work’s owner creates an “artificial scarcity,”
which generates the potential for economic value should demand for the work
exist.”> That potential value creates an opportunity for authors and distributors
to recoup their initial investment and earn a profit, thereby incentivizing them to
continue creating and disseminating works that benefit the public.”> Without that
incentive, creative expression might be suppressed, underproduced, or
underdistributed.” Incentives are balanced by the need to provide the public
with access to creative works to foster learning and free expression.”> To be
clear, copyright’s purpose is not to guarantee compensation for all creators of all
creative works; rather, it is to create an economic opportunity where there would
otherwise be none.”® Not all works (or creators) will reap financial gains, and
copyright—theoretically—ought to only provide financial gains sufficient to

70" See Abraham Bell & Gideon Parchomovsky, Copyright Trust, 100 CORN. L. REv. 1015,
1024-25 (2015) (discussing “drastic” implications for author of work for hire).

"1 See Netanel, supra note 16, at 292-93 (detailing negative consequences associated with
lack of copyright protection); Zechariah Chafee, Jr., Reflections on the Law of Copyright: I,
45 CoLuM. L. REv. 503, 505 (1945) (“The essential principle [of copyright] is the author’s
right to control all the channels through which his work or any fragments of his work reach
the market.”); Loren, supra note 16, at 22-23 (“The protection of copyright is necessary
because the works with which copyright is concerned are works that are public goods—they
can be used and enjoyed by an unlimited number of people without being ‘used up.’”); Lev-
Aretz & Strandburg, supra note 16, at 14-15 (describing role of intellectual property rights in
mitigating free-riding by competitors and facilitating investment); Gordon, supra note 16, at
10-11 (asserting copyright creates adequate incentives for inducing production of public
goods).

72 Netanel, supra note 16, at 293.

73 See sources cited supra note 16 (illuminating how copyright protection incentivizes
further creation).

74 See Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985) (“By
establishing a marketable right to the use of one’s expression, copyright supplies the economic
incentive to create and disseminate ideas.”); Netanel, supra note 16, at 293, 308-09
(contending creative expression would be underproduced and underdisseminated without
copyright incentives); Gordon, supra note 16, at 10 (expounding on “public goods problem”
and how protection of intellectual property prevents market failure); Loren, supra note 16, at
24 (illustrating copyright’s role in incentivizing optimal level of production to promote
knowledge and learning); Sterk, supra note 16, at 1204 (asserting copyright combats
underproduction by giving authors property right in their creative works).

75 See LANDES & POSNER, supra note 18, at 20-21 (describing “access versus incentives”
trade-off underlying scope of intellectual property rights). But see DiCola, supra note 15, at
234 (arguing incentive theory does not accurately describe how copyright actually works).

76 See Liebowitz, supra note 26, at 911-12 (stating property rights copyright provides
allow creators to participate in economic markets); Lev-Aretz & Strandburg, supra note 16,
at 12 (imparting copyright protection guards against free-riding problem and thereby provides
opportunity for innovators to earn revenue).
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incentivize more production.”” However, the incentive theory is not perfect. It
flat-out ignores the roles of intermediaries and the fact that many authors don’t
retain their copyrights.”®

Moreover, that theory is frequently marginalized in copyright debates.
Scholars are divided on whose, or what, aims copyright ought to prioritize.
Jessica Litman noted that the legal academy is divided into two camps: pro-
author and pro-user/consumer.” Others articulated alternate, non-incentive
theories of copyright. Some believe that copyright should prioritize the
protection of creators’ autonomy, labor, and morality interests.’? Others see the
doctrine as a tool for social justice, democracy, and open debate®! in a period
where copyright is increasingly used to suppress free speech, protect privacy,
and advance other “noncopyright interests.”8> Copyright confusion abounds.

77 See Giblin, supra note 26, at 389-90 (arguing assumption authors of copyrighted works
are guaranteed payment is incorrect, particularly for professional writers); Glynn S. Lunney,
Jr., Copyright and the 1%, 23 STAN. TECH. L. REV. 1, 57 (2020) (noting excess returns are
counterproductive to point of copyright).

8 See DiCola, supra note 15, at 243-44 (explaining how technological intermediaries have
gained control over copyright owners’ most significant revenue streams).

7 Litman, supra note 50, at 536-37.

80" See Fromer, supra note 17, at 1745 (juxtaposing scholars who believe in incentive theory
of copyright with those who believe creators deserve moral rights in their works due to labor
expended or association of creators’ works with their personhoods); Stephanie Plamondon
Bair, Rational Faith: The Utility of Fairness in Copyright, 97 B.U. L. REv. 1487, 1495 (2017)
(characterizing moral rights theorists as those who justify granting intellectual property
protection because “it is the right thing to do”); Kenneth Einar Himma, Toward a Lockean
Moral Justification of Legal Protection of Intellectual Property, 49 S.D. L. REv. 1105, 1160-
61 (2012) (postulating intellectual property rights acknowledge creator’s time, energy, and
moral autonomy); Margaret Jane Radin, Property and Personhood, 34 STAN. L. REV. 957,
957 (1982) (expounding property rights allow creators to achieve self-development through
“control over resources in the external environment”); Mala Chatterjee, Lockean Copyright
Versus Lockean Property, 12 J. LEGAL ANALYSIS 136, 137 (2020) (highlighting legal
scholarship has justified intellectual property rights through Lockean language evoking labor,
desert, and fairness); John M. Newman, Copyright Freeconomics, 66 VAND. L. REv. 1409,
1459-60 (2013) (identifying attribution and integrity as most important noneconomic,
“moral” rights intended to protect authors’ personhood).

81 See Netanel, supra note 16, at 341 (suggesting copyright promotes democratic civil
society through its protection of fixed original expression); Lateef Mtima, /P Social Justice
Theory: Access, Inclusion, and Empowerment, 55 GONz. L. REv. 401, 411 (2019) (finding
support in scholarship that achieving social justice is “fundamental aspiration” of intellectual
property law).

82 See Cathay Y.N. Smith, Weaponizing Copyright, 35 HARvV. J.L. & TEcH. 193, 214-19
(2021) (criticizing organizations and public figures who have used copyright to suppress
speech and censor criticism). But see Blake E. Reid, What Copyright Can’t Do, 52 PEPP. L.
REV. 519, 552-54 (2025) (describing copyright’s ambivalence toward properly addressing
such concerns).
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Even Congress has changed copyright law without any incentive-based
justification, to let rightsholders capture more revenue.®? For example, in 2018,
Congress replaced the standard used to determine certain songwriter royalties.34
The prior one required balancing the public’s interest in access to works with
the appropriate incentives for copyright owners such that the owners could
recoup investments and earn a “fair return.”®> In the forty years that this standard
was in place, reports confirm that the number of professional songwriters
increased.®® Yet, it was jettisoned in favor of a standard that approximates what
a willing buyer and willing seller would agree to in the “free” market
(notwithstanding that there is no “free” market when a seller holds exclusive
rights), under the assumption that it would lead to higher royalties for
songwriters.3

With competing narratives about what copyright can or should do, and whose
interests it should serve (not to mention a growing chorus of artists seeking more
money to continue creating),®® it is not terribly surprising that stakeholders look
to copyright as the source of a problem or the source of a solution. When
policymakers—and artists themselves—express concerns that artists are not

8 See generally Sterk, supra note 16 (describing how expansions of copyright law bear
little relation to correcting underlying market failure).

84 See 17 U.S.C. § 115(c)(1)(F) (“Copyright Royalty Judges shall establish rates and terms
that most clearly represent the rates and terms that would have been negotiated in the
marketplace between a willing buyer and a willing seller.”).

85 Copyright Act of 1976, Pub. L. No. 94-553, sec. 101, § 801(b), 90 Stat. 2541, 2594-95
(codified as amended at 17 U.S.C. § 801) (emphasizing importance of reasonable royalty
rates); Copyright Royalty and Distribution Reform Act of 2004, Pub. L. No. 108-419, sec. 3,
§ 801(b), 118 Stat. 2341, 2341-42 (codified as amended at 17 U.S.C. § 801) (same).

86 See New Figures Reveal Songwriting as a Profession Is Growing, PRS FOR MUSIC (Oct.
3,2024), https://www.prsformusic.com/ press/ 2024/ songwriting-as-a-profession-is-growing
[https://perma.cc/ YNT8-VVXV] (heralding growth in songwriter space, including nearly
75% increase since 2019 in number of songs registered with Performing Right Society, a
music copyright collective based in United Kingdom); Andre Paine, ASCAP Reports Record-
Breaking Results with Revenues Increase of 6%, MusiC WEEK (Feb. 27, 2025, at 16:00 ET),
https://www.musicweek.com/publishing/read/ascap-reports-record-breaking-results-with-re
venues-increase-of-6/ 091501 [https://perma.cc/6 XF6-K4WY] (noting membership in largest
songwriter performing artist organization, ASCAP, exceeded one million in 2024); BMI:
Total Members (2012-2023), Music BuUS. WORLDWIDE: DATABASE (Sep. 2024),
https://www.musicbusinessworldwide.com/data/bmi-total-members [https://perma.cc/6Y 8S-
Z7J7] (showing growth in licensing organization Broadcast Music’s membership over time).

87 See 17 U.S.C. § 115(c)(1)(F) (mandating appointment of “Copyright Royalty Judges”
tasked with determining royalty rates that would have prevailed through open exchanges in
market). The advocates for this change were the songwriter and music publisher communities.
See, e.g., Ed Christman, NMPA Chief David Israelite on Music Licensing Issues: ‘The Value
of the Song Is More Important than the Process,” BILLBOARD (Oct. 19, 2017),
https://www .billboard.com/music/music-news/nmpa-chief-david-israelite-music-licensing-
issues -value -song -8006689 [https://perma.cc/ P6V6-QXN3] (reporting songwriters and
record label groups were negotiating legislation aimed toward achieving higher royalty rates).

88 See DiCola, supra note 15, at 251 (describing how copyright plays different roles for
different stakeholders, leading to diverging narratives about its purpose).
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sufficiently incentivized to continue producing, they are invoking longstanding
copyright principles.?® And when they respond with proposals, they look to
amending copyright law.?® Scholars themselves argue that copyright rules could
be used to mitigate economic injustices between creatives and intermediaries.®!
There is no doubt that copyright plays a meaningful role, since the entire industry
is built on the value of protected content.”?> In the spirit of progress, though,
academics are also increasingly examining compensation remedies outside of
copyright. Notably, as Litman points out, whatever protections copyright offers
to creators can be contracted around or away.”3

Peter DiCola suggests that any changes to copyright law would have only a
nominal impact on individual creators.®* DiCola contends that creators have
been economically harmed by the double layer of intermediaries in the music
supply chain: the record labels and the streaming services, which DiCola terms
“technological intermediaries.”> In his view, the technological intermediaries
command too much power in negotiations to result in a fair outcome for
creators.’® DiCola is not wrong that creators are at the whim of those actually
negotiating distribution deals; however, to actually understand and increase
remuneration in a way that continues to support music creation by professional
artists, one cannot minimize the role of the record labels. It is imperative,
therefore, to look under the hood at what is really going on when artists deal

89 See supra Introduction (showcasing artists’ and policymakers’ widespread frustration
with compensation and desire for reform).

90 See infia Part I (observing policymakers’ and stakeholders’ gut reaction to concerns
about incentives is to respond with amendments to copyright law).

o1 See Omri Alter, Fairness Towards Authors: Does It Necessarily Mean Caring for the
Weak?,43 S.ILL. U.L.J. 615, 634 (2019) (contending mandatory rules in copyright law should
be guided by distributive considerations, which entail transferring some profit from
intermediaries to authors); Tang, supra note 18, at 118-19 (positing intellectual property could
be viewed as vehicle for both property rights and labor policy to protect interests of individual
creators against intermediaries); see also JENNIFER JENKINS, MUSIC COPYRIGHT, CREATIVITY,
AND CULTURE 57 (2025) (describing copyright’s purpose as ensuring creators get paid).

92 See Cohen, supra note 33, at 154-55 (enumerating set of issues spanning entire music
supply chain that well-functioning copyright system should, but does not presently, address).

93 See Litman, supra note 50, at 543 (“[PJublishers have reinterpreted extant contracts and
redrafted new contracts to reduce the royalty rates for digital distribution of the works they
control.”).

9 See DiCola, supra note 15, at 285 (“Our collective regard, concern, and value for
creators in all fields should implore us to look beyond copyright for a more comprehensive
arts and entertainment policy.”).

%5 See id. at 243-45.

9 See id. (calling attention to technological intermediaries’ heightened role as mediator in
music supply chain).
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with record labels and when record labels deal with streaming platforms.®” What
do the contracts say?

B. Artist and Label

Record labels have long played an important role in the mass creation and
distribution of music. Even with a myriad of low-cost tools available for artists
to self-produce and post music online, signing a record deal is still considered
the most likely path to a long-lasting career and opens promotional and
marketing levers that are unavailable for do-it-yourself endeavors.?® Critically,
a record contract also enables solid short-term financial footing, allowing an
artist to defer some of the immediate costs of recording an album and pocket
some money to live on.

The most fundamental component of any record deal is the transfer of
copyright ownership of the artist’s sound recordings to the label.!%° “Transfer,”
in this context, is a bit misleading. Record labels have long taken the position
that works created by artists under contract are contributions to “collective
works” and therefore are “works made for hire.”'%! As a result, the label owns
the sound recordings upon creation and is deemed the author for copyright
purposes; from the outset, the artist never has any ownership interest in the
works.!92 For example, Kanye West’s 2005 record deal stated: “All Master

97 See, e.g., Litman, supra note 50, at 555 (“We’ve failed, however, to pay enough
attention to how—or whether—the intermediaries tasked with distributing . .. revenues
actually disburse them.”).

98 See PASSMAN, supra note 31, at 78 (reasoning major labels’ host of resources lead artists
to sign record deals).

9 See Jonathan M. Barnett, Copyright Without Creators, 9 REv. L. & EcoN. 389, 391
(2013) (asserting labels and other intermediaries in music supply chain perform “financing
and risk-diversification functions that fund cultural production and distribution™).

100 See DCMS REPORT, supra note 13, at 19 (describing how artists typically transfer their
rights to labels); Kristelia A. Garcia, Private Copyright Reform, 20 MICH. TELECOMMS. &
TecH. L. REv. 1, 18 (2013) [hereinafter Garcia, Reform] (same); Kristelia A. Garcia, Penalty
Default Licenses: A Case for Uncertainty, 89 N.Y.U. L. REv. 1117, 1134 (2014) [hereinafter
Garcia, Penalty] (same); Peter DiCola, Money from Music: Survey Evidence on Musicians’
Revenue and Lessons About Copyright Incentives, 55 Ariz. L. REv. 301, 306 (2013) (same);
see also Chisolm, supra note 18, at 307 (describing copyright ownership as one of “most
critical terms” of record contract).

101 See KOHN, supra note 31, at 1434 (bemoaning most record labels’ contractual
requirement that “any and all [of an artist’s] recordings” are considered works made for hire).
Scholars disagree with the labels’ determination. See, e.g., Peter Lee, Autonomy, Copyright,
and Structures of Creative Production, 83 OHIO. ST. L.J. 283, 321 (2022) (detailing criticism
and “consensus view that recording artists are independent contractors whose recordings are
not works made for hire”). But see Mary LaFrance, Authorship and Termination Rights in
Sound Recording, 75 S. CAL. L. REv. 375, 387 (2002) (arguing records could be collective
work). For a discussion of how a determination that recordings are not made for hire would
affect artists, see infra Section I1L.A.1.

102 See Helman, supra note 14, at 160-61 (detailing current system of copyright wherein
“nothing . . . ensures that creators benefit in any way from works they have created if they do
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Recordings recorded during the Term which embody the performances of Artist,
from the inception of the recording thereof . . . shall be deemed ‘works made for
hire’ for [a Universal subsidiary].”'9 Limp Bizkit’s contracts with its first label
(an independent) and second label (a major) both included similar language.!'%*
While recent years have seen superstars negotiate for deals whereby they retain
ownership of their recordings and exclusively license them to labels, ! the status
quo for the vast majority of artists remains the same.!% In either case, the label
ends up with the sole ability to promote and license the works for a lengthy
period of time.

In exchange for the rights and the artist’s commitment to record music on a
regular basis, a traditional record deal “involve[s] significant upfront
investment”!97 by the label, which provides marketing, promotion, distribution,
and creative feedback and counseling on material, in addition to royalty

not hold the copyrights in those works”). An exception to this would be an artist who has
created works prior to signing the record deal. In those cases, the works ought to be subject
to an assignment, since they were not created for the label. However, any resulting albums on
which those works appear would be works for hire. To address these situations, labels also
obtain a “back-up” assignment of rights, should there ever be an issue with the work for hire
designation. See id. at 161 (“As a safeguard, the contracts usually include provisions that
retroactively assign the works to the record label if a court finds post facto that the work made
for hire doctrine is inapplicable.”). Relatedly, Raymond Shih Ray Ku argued that artists might
be better off without any copyright at all for their works. Raymond Shih Ray Ku, The Creative
Destruction of Copyright: Napster and the New Economics of Digital Technology, 69 U. CHI.
L. REv. 263, 311 (2002) (noting how copyright plays “minimal role” in encouraging music
creation and there may be better mechanisms for artists to produce and protect their work).

103 Recording Agreement Between Roc-A-Fella Records, LLC, and Rock the World, LLC,
§ 5.01 (Apr. 13,2005) [hereinafter West Contract] (on file with author) (memorializing Kanye
West’s former contract with record label, leaked by West in 2020).

104 Limp Bizkit’s record contracts with Universal subsidiary Interscope and their original
independent label, Flip Records, were included as exhibits to the band’s breach of contract
complaint against the label. See Exhibit A of First Amended Complaint § 7.01, Durst v.
Universal Music Grp., Inc., No. 2:24-CV-08630, 2025 WL 2207135 (C.D. Cal. Feb. 3, 2025)
[hereinafter Limp Bizkit Contract], Dkt. No. 30; Exhibit B of First Amended Complaint
§ 2(c), Durst, No. 2:24-CV-08630, 2025 WL 2207135, Dkt. No. 30.

105 See MUSIC MANAGERS FORUM & FEATURED ARTISTS COALITION, WRITTEN EVIDENCE
SUBMITTED BY THE MUSIC MANAGERS FORUM AND FEATURED ARTISTS COALITION §§ 2.3-2.4
(2021) [hereinafter MMF EVIDENCE], https://committees.parliament.uk/writtenevidence/
15289/pdf (directing attention to some artists’ success in negotiating more lucrative profit-
sharing terms). Even West’s deal got increasingly more favorable to him as his success grew.
See generally Letter from Def Jam Recording, Div. of UMG Recordings, Inc., to Getting Out
Our Dreams II, LLC (Aug. 11, 2014) [hereinafter 2014 Amendment to West Contract] (on
file with author) (outlining various amendments to West’s record deal).

106 See Chisolm, supra note 18, at 312 (detailing typical method of profit sharing, or lack
thereof, for artists).

107 CMA REPORT, supra note 14, at 31.
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payments.'9 The label manages the risk of the investment through the economic
terms.

Artists are typically paid a recoupable advance against royalties—effectively,
an interest-free loan with no repayment timeline.'% The advance is a flat amount
paid by the label, intended to cover living and other day-to-day expenses
incurred while recording.!'? Then, artists are granted a royalty tied to the work’s
success (including streaming). The United Kingdom’s competition regulator, the
Competition and Markets Authority (“CMA”), determined that an artist
typically earns a net royalty of approximately 25% of the label’s profits
attributable to the artist’s material.!!! But before the artist sees a dime, they must
pay the label back for the advance and any other expenses identified in their
contract as recoupable.!!> These latter expenses typically include some or all
recording costs, tour support, legal fees, website hosting and development, video
costs, and television advertising costs.!!> For example, West’s deal identified
50% of costs associated with videos, websites, and any external marketing and
promotion as recoupable.!'* Limp Bizkit’s contract (seemingly never amended
to address digital distribution) identified, among other things, all recording and
video costs as recoupable (including all costs “incurred in preparing [the master
recordings] for the production of metal parts”—identified as lacquer, copper,

108 Id. at 31; Clark D. Asay, Copyright’s Technological Interdependencies, 18 STAN. TECH.
L. Rev. 189, 198 (2015); DiCola, supra note 100, at 306. Peter Lee describes the relationship
between artists and label as “formally vertically disintegrated and substantively semi-
integrated” due to the involvement labels take in the production of music. Lee, supra note
101, at 314.

109" See PASSMAN, supra note 31, at 86 (explaining how royalties work by comparing them
to stud fees for pedigreed dogs); Chisolm, supra note 18, at 312 (“Upon signing their
recording contract, recording artists typically receive an advance on their anticipated royalties
from record sales.”).

110 See Emily Tribulski, Look What You Made Her Do: How Swift, Streaming, and Social
Media Can Increase Artists’ Bargaining Power, 19 DUKE L. & TECH. REv. 91, 98 (2021)
(“Advances are like a loan that an artist can use toward their work and living expenses while
they develop as an artist and write and produce their music.”).

" CMA REPORT, supra note 14, at 46; see also MMF EVIDENCE, supra note 105, § 2.2
(stating many modern deals set rates under 20%). Industry expert Donald Passman suggests
royalties for new artists range between 15% and 20%. PASSMAN, supra note 31, at 90 (noting
range of royalties typical for artists of varying levels of popularity). Additionally, artists
typically engage a range of other professional support: personal managers, business managers,
lawyers, and booking agents. /d. Those personnel must be paid, too, usually on a percentage-
of-income basis, which could reduce the artist’s net profits by as much as 40%. /d. at 12-14,
35,53, 58, 63 (stressing importance of hiring high-quality personnel and specifying customary
fees required to assemble comprehensive team).

112 See CMA REPORT, supra note 14, at 48-49; MMF EVIDENCE, supra note 105, §§ 2.2-
2.3; PASSMAN, supra note 31, at 86; Helman, supra note 14, at 162-63.

113 See PASSMAN, supra note 31, at 88 (enumerating typical expenses, including recording
costs, which often comprise “a page-long list” in record deals); CMA REPORT, supra note 14,
at 48 n.110 (listing some common recoupable expenses).

114 West Contract, supra note 103, § 6.03(b).
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and other equivalents).'’> In addition, recoupable funds are often “cross-
collateralized” between albums: If an artist’s first album does not fully recoup,
then the label will use proceeds from the second album to recoup both the first
and second albums’ funds, and the artist will not see any royalties until both are
fully repaid.!'® It could take years for an artist to fully recoup, and many never
do.'"” Limp Bizkit had multiple hit albums and took over twenty years to pay
Universal back.!!® Some labels have recently forgiven unrecouped balances for
legacy acts so that, decades later, those acts could begin to earn royalties.!!?
While often characterized as unfair and exploitative insofar as they function
to keep artists in debt to labels,'?? the advance and recoupment components of
these deals are not insignificant to the continued financing and production of
music. Jonathan Barnett notes that without financing intermediaries like record
labels, a sizable gap would arise in the mass creation of creative works.!?!
Presumably, absent a record label’s support, some artists would simply not make
music, or be unable to live while making music. Labels are better positioned to
take risks on artists because they can diversify risk across multiple artists,
enabling more music creation even if not all artists become superstars or pay off
their recoupable funds.!?> One can view record labels as similar to venture

115 Limp Bizkit Contract, supra note 104, §§ 5.02(a), 14.25.

116 PASSMAN, supra note 31, at 90 (using numerical example to demonstrate impact of
cross-collateralization on artists compensation); see West Contract, supra note 103,
§ 6.01(b)(1)(B) (reflecting cross-collateralization clause in West’s leaked contract with record
label).

17 See Helman, supra note 14, at 162-63 (pointing out majority of artists never earn
royalties); CMA REPORT, supra note 14, at 49 (indicating artists’ future compensation
significantly depends on unknown time necessary to recoup).

118 First Amended Complaint at 53, Durst v. Universal Music Grp., Inc., No. 2:24-CV-
08630, 2025 WL 2207135 (C.D. Cal. Feb. 3, 2025), Dkt. No. 30.

119 See DCMS REPORT, supra note 13, at 29 (finding some labels forgive debts after ten-
to-fifteen years and urging more to do so).

120 See Lee, supra note 101, at 347 (noting artist contracts in recording industry reflect
“particularly bad” bargain due to one-sided nature of negotiations); Helman, supra note 14,
at 162 (“Artists, on their side, ha[ve] few viable alternatives to record labels . . . .”); see also
MMF EVIDENCE, supra note 105, § 2.4 (detailing fairness issues with royalty deals and how
government may address them).

121 Barnett, supra note 99, at 406 (exploring how society benefits from presence of
intermediaries in supply chain). The same rationale and custom holds true for book publishers,
as well. See id. at 416 (extending discussion to book publishing and distribution).

122 See id. at 406 (arguing production and distribution infrastructure sought by artists is
supported by intermediaries bearing costs and risks through portfolio diversification); DiCola,
supra note 100, at 306 (asserting labels can generate more revenue through investments,
marketing, and wide distribution than artists could generate on their own). There are some
artists (usually with established fan bases) that do distribution-only deals, with no advance
and no marketing or promotional support. Royalties under those deals tend to be much higher
(50-80%). MMF EVIDENCE, supra note 105, § 2.2 (stating artist may see 50% to 80% of net
revenue on record deals with lower cash investment or manager-led marketing); PASSMAN,
supra note 31, at 209-10 (explaining artists with distribution-only deals simply pay
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capital firms—each hopes that one of its investments in an artist or a startup
blows up and delivers massive returns in order to pay for those that don’t.!?3

The above description applies generally to record labels of all sizes and artists
of all degrees of popularity short of superstardom.!?* In reality, however, there
are two distinct categories of labels: the majors (Sony, Universal, and Warner)
and the independents (all others). The three major labels collectively control
roughly 74% of the music available on streaming services and essentially all
popular music.'?> But independents play a critical role in the music ecosystem,
too. They are typically home to more niche genres (jazz, heavy metal,
alternative, etc.) and serve as incubators for up-and-coming pop artists who are
subsequently signed to major labels.!?¢ Yet, their success is heavily influenced
by how the major labels deal with streaming platforms.

C. Label and Streaming Service

Prior to a streaming service’s launch, it must secure the requisite sound
recording licenses from record labels (and other relevant copyright owners)!?’
through blanket licenses; otherwise, it faces near-certain demise from copyright
infringement litigation.!?® Licenses from the three majors are particularly

distribution fee to label, resulting in much higher profits); CMA REPORT, supra note 14, at 32
(finding all revenue earned, minus fixed service fee, goes to artist under distribution-only
deal); DCMS REPORT, supra note 13, at 61 (“The size of the major music groups due to their
diverse and pervasive range of operations and holdings across the music industry has resulted
in strong financial performances.”).

123 See Davis, supra note 53, at 392 (making similar analogy); Eric Priest, 4n
Entrepreneurship Theory of Copyright, 36 BERKELEY TECH. L.J. 737, 757-58 (2021)
(exploring risk-bearing and innovation similarities between creative artistry subject to
copyright protection and entrepreneurship). Priest, however, does not address the implications
of artists not owning their works. See Olufunmilayo B. Arewa & Matt Stahl, Prospecting,
Sharecropping, and the Recording Industry, 25 VAND. J. ENT. & TECH. L. 267, 282-83 (2023)
(likening recording industry to sharecropping).

124 See generally PASSMAN, supra note 31, at 69-119 (describing all record deals in same
way).

125 Murray Stassen, The Major Record Companies (and Merlin) Saw Their Spotify Market
Share Fall Again in 2023. Yet Even Before ‘Artist-Centric’ Changes, This Decline Started
Slowing., Music Bus. WORLDWIDE (Feb. 12, 2024), https://www.musicbusinessworldwide.co
m/major-record-companies-and-merlin-spotify [https://perma.cc/ Q2E9-AFNE]. This figure
includes the labels and distributors that are marketed as indies but are actually owned by major
labels. Id.

126 See DCMS REPORT, supra note 13, at 69 (documenting concerns about sustainability
of independent labels and artists as result of direct licensing agreements); CMA REPORT,
supra note 14, at 108 (reporting majors tend to dominate curated playlists of popular genres,
while independent labels have more success in genres of indie music).

127 Such as music publishers, for the rights to the underlying musical works.

128 See A&M Recs., Inc. v. Napster, Inc., 239 F.3d 1004, 1011, 1029 (9th Cir. 2001)
(upholding preliminary injunction for direct copyright infringement, resulting in death of
Napster); Arista Recs. LLC v. Lime Grp. LLC, 784 F. Supp. 2d 398, 409-10 (S.D.N.Y. 2011)
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valuable. Each major controls what government officials have called “must-
have” inputs for a streaming service: Consumer expectations are that services
will offer effectively all mainstream music and there are no substitutions among
the three labels.!?® Copyright exclusivity means that a service can only get
Beyoncé’s catalog from Sony, Justin Bieber’s from Universal, Ed Sheeran’s
from Warner, and so on.!3? Because independent catalogs are much smaller and
frequently more niche than major label catalogs, no independent has been
deemed a “must-have” for a streaming service.!3!

As I discussed in prior work, the “must-haveness” of each of the majors’
catalogs endows the majors with a lot of bargaining power in negotiations with
services.!3? That bargaining power appears to come with some certainty that the
labels are going to secure particular contract terms.!33 This dynamic has led to
parallel contracting practices in the industry: Each major label license, as
described by regulators, policymakers, and industry experts, contains
substantially similar economic terms and product restrictions.!3* In addition,
other provisions appear common to at least some of the three labels’ standard
agreements, according to the CMA.!3 A short description of those terms
follows.

(serving as impetus for death of LimeWire); Universal Music Austl. Pty Ltd v Sharman
License Holdings Ltd (2005) 222 FCR 465, 466 (Austl.) (same, for death of Kazaa).

129 See Web V, supra note 31, at 59455 (indicating only “must-have” majors are Sony,
Universal, and Warner).

130 See Meredith Filak Rose, Streaming in the Dark: Competitive Dysfunction Within the
Music Streaming Ecosystem, 13 BERKELEY J. ENT. & SPORTS L. 23, 33 (2024) (“[T]here are
no perfect substitutes in the world of popular music.”).

131 Merlin, an independent music distribution company that distributes “tens of thousands”
of independent label catalogs to streaming services, is frequently referred to as the “fourth
major” because of the size of its portfolio—and Merlin is the only indie to have been granted
any equity in Spotify, with 1% before Spotify’s [PO. DCMS REPORT, supra note 13, at 58
(describing equity stakes offered by Spotify to each of “then-four major music groups”).
However, economists have not deemed it a “must-have.” See Web V, supra note 31, at 59455.

132 Landy, supra note 32, at 1275-76.

133 See id. at 1278-79 (naming “opportunism, the ability to hold up transactions, and the
leverage afforded by the copyright monopoly” as factors that allow labels to negotiate for
their preferred terms).

134 See CMA REPORT, supra note 14, at 111 (maintaining majors secure preferred
commercial terms to detriment of independent labels’ expansion); Web 1V, supra note 31, at
26319, 26325 (noting major labels’ abilities to secure higher royalty rates with streaming
services suggests market effectively lacks competition); DCMS REPORT, supra note 13, at 67-
69 (explaining oligopolistic majors’ market domination and ability to contract for favorable
terms). See generally KOHN, supra note 31, at 481-522 (describing common considerations,
and resulting terms, seen in many contracts).

135 See CMA REPORT, supra note 14, at 67-71 (listing additional provisions found in major
labels’ contracts but not commonly found in agreements between indies and streaming
companies).
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1. Economics

At the outset of each license term and subsequent renewal, a service pays each
major label a prepayment known as the “minimum guarantee” that can run well
into the tens (perhaps hundreds) of millions of dollars.!3¢ In 2016, reporting
revealed that the major labels earned, on average, almost $1.6 million a day in
minimum guarantee payments from services.!3” At the end of 2024, Spotify’s
outstanding minimum guarantee liabilities to all licensors (across music and
podcasts) were roughly equivalent to $5 billion.!3® With the major labels
controlling most of the content available on the platform, it is fair to assume they
commandeered a significant chunk of that figure.

That prepayment is coupled with a revenue share that is based on two
components. The first is what is known as the “label pool”—this is the
percentage of revenue from music-related subscription products that the service
sets aside for all of the record labels—roughly 55%.!3° That pool is divided
among all labels based on the usage of their catalogs over the relevant
accounting period.!*? When payments are due, the service determines how many
streams of music occurred across the whole platform, and how many of those
were attributable to each label; the resulting figure is the “stream share,” the
second component.!4! Then, the 55% is divided according to each label’s stream

136 See Landy, supra note 32, at 1281-82 (providing examples of “astronomical” minimum
guarantee payments); Digital Audio/Video Distribution Agreement Between Sony Music
Entertainment and Spotify USA Inc., at Exhibit A §4 (Jan. 18, 2011) [hereinafter
Sony/Spotify Contract] (on file with author) (detailing, in contract leaked in 2015, millions of
dollars to be paid by Spotify as advance at beginning of its contract term with Sony); MMF
EVIDENCE, supra note 105, § 1.2 (“When new streaming services do their first licensing deals
they usually pay multi-million pound advances to the labels and publishers.”).

137 Paul Resnikoff, Spotify, Apple Music, Tidal Paying $1.6 Million a DAY in Major Label
Guarantees..., DIGIT. MUSIC NEWS (Sep. 1, 2016), https://www.digitalmusicnews.com/2016/
09/01/spotify-apple-tidal-millions-daily-guarantees [https://perma.cc/H9J3-XK2L].

138 Spotify Tech. S.A., Annual Report (Form 20-F) 14 (Feb. 5, 2025).

139 U.S. On-Demand Subscription Streaming Revenue: Who Gets Paid and How Much?,
DiGIT. MEDIA ASS’N (Jan. 17, 2023), https://dima.org/resource/who-gets-paid-and-how-
much/ [https:/perma.cc/X5DA-4T89] (showing streaming service pays record label $58.60
of every $100 of its revenue); Web IV, supra note 31, at 26324 n.44 (summarizing
rightsholders’ proposed 55% revenue share, mirroring interactive agreements); PASSMAN,
supra note 31, at 142 (“The rates negotiated by the labels are based on music revenue.”).

140 DCMS REPORT, supra note 13, at 15, 90 (depicting formula used in pro rata model of
revenue allocation, where labels are paid according to their proportion of total streams); CHRIS
COOKE, MUSIC MANAGERS F., DISSECTING THE DIGITAL DOLLAR: PART TwO: FULL REPORT 22
(2016), https:/themmf.net/wp-content/uploads/2023/10/MMF_DDD-Part-Two_Full-Report
_ Web.pdf.pdf [https://perma.cc/PH2K-MHCS] (breaking down process of dividing revenue
among market actors).

141 DCMS REPORT, supra note 13, at 90 (stating streaming service works out percentage
of streams for songs controlled by each label); PASSMAN, supra note 31, at 82-83 (providing
example of how stream shares are calculated by streaming services and then paid to labels).
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share.' Once a label’s revenue share earnings (on paper) equal the minimum
guarantee amount, the service begins to pay the label under the revenue share.!'*3
By way of example:

[I]f a service makes $1,000 in subscriber revenues in a month and the
labels’ revenue share [pool] is 55%, then $550 will be allocated to the
labels. That $550 is divided among labels based on their relative “stream
share” . . .. If Universal artists commanded 40% of the streams in a month,
Universal would be allocated 40% of $550, or $220. The revenue share
amounts, however, are credited against the minimum guarantee and are not
paid out until the minimum guarantee is recouped. If a service paid
Universal a $5,000 minimum guarantee, then $220 would be credited
against the $5,000 account. Once $5,000 is earned, the regular revenue
share payments kick in.'#*

The same calculation is done separately for any revenues generated from an
advertising-supported service: advertising income is subject to a revenue share
allocation for the record labels, which is then divided based on stream share.!4>

If a service never recoups its minimum guarantee (i.e., it never makes any
revenue share payments), then the label keeps the excess, and the service
overpaid for the content.!4® That leftover amount—the difference between what
the service paid and what was actually earned through usage of content (and can
therefore be allocated to individual artists)—is called “breakage.”!4” Lastly, each

142 PASSMAN, supra note 31, at 83 (explaining revenue set aside for record labels is
“divvied up on the basis of how many plays came from each company’s recordings”).

143 MMF EVIDENCE, supra note 105, § 1.2; MEREDITH ROSE, PUB. KNOWLEDGE,
STREAMING IN THE DARK: WHERE MUSIC LISTENERS’ MONEY GOES—AND DOESN’T. 25
(2023), https://publicknowledge.org/wp-content/uploads/2023/03/Streaming-in-the-Dark M
eredith-Rose Public-Knowledge March-2023.pdf [https://perma.cc/YBQ5-BH67]; DIGITAL,
CULTURE, MEDIA AND SPORT COMMITTEE, ORAL EVIDENCE: ECONOMICS OF MUSIC
STREAMING, 2021-22, HC 868, at Q256 (UK) [hereinafter DCMS HEARINGS], https://committ
ees.parliament.uk/oralevidence/1535/pdf [https://perma.cc/VTEX-RMIW].

144 Landy, supra note 32, at 1283 (citations omitted).

145 DCMS REPORT, supra note 13, at 90.

146 DCMS HEARINGS, supra note 143, at Q256.

147 See CMA REPORT, supra note 14, at 117 (arguing breakage, which is not directly
attributable to artists, creates issue of transparency and information asymmetry between artists
and labels); KOHN, supra note 31, at 1497 (noting, after outrage from artists, labels have begun
allocating some of their breakage to artists); DCMS HEARINGS, supra note 143, at Q255-56
(explaining “digital breakage” as amount left over when revenues of label fall short of
minimum guaranteed amount); COOKE, supra note 140, at 56-58 (outlining legal and ethical
issues that come with labels not sharing profits from breakage with artists); ROSE, supra note
143, at 25 (stating if streaming service does not fully recoup their minimum guarantee, “the
un-recouped excess still belongs to the label””); MMF EVIDENCE, supra note 105, § 1.2 (noting
breakage results in label making profit); see also Warner Music Grp. Corp., Registration
Statement (Form S-1), at F-21 (Feb. 6, 2020) (outlining Warner’s revenue recognitions for
breakage and other revenues). Additionally, each major label secures most-favored-nation
(“MFN”) treatment from the services, so that they all get the best revenue share that any of
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major label customarily takes equity in new streaming services.'*® The three
majors were collectively granted shares of stock amounting to 17% of Spotify
in advance of its initial public offering in exchange for about $10,000.'4° Shortly
thereafter, both Sony and Warner sold a portion of their shares for a combined
$1.15 billion.'3°

2. Programming Terms

According to the CMA, at least “some” of the major label agreements
mandate that the service take certain actions to ensure their content is
promoted.'>! For example, some contracts prohibit services from discriminating
against any major label, including by favoring lower-royalty content (e.g.,
content provided by an independent label).!>? This latter provision is known as
an “anti-steering” provision and has, over time, been invoked by all of the major
labels.!>3 “Some” agreements also include most-favored-nation (“MFN”)
clauses on the data and marketing support the service provides to the label.!>*
These entitle the relevant major label to the “best level of data” and the highest
level of marketing support that the service provides to any other label.!>

There is also consensus that the major labels have negotiated for preferential
or guaranteed playlist treatment, although there is no definitive reporting on that
treatment. Some experts and artists assert that major label songs feature
“disproportionately” on popular playlists (i.e., the share of major label songs on

the three negotiated. KOHN, supra note 31, at 1525 (explaining MFN provisions ensure major
labels get no less favorable treatment than any other owner of sound recordings); Landy, supra
note 32, at 1283-84 (arguing MFNs result in little-to-no price competition among major
labels). One industry expert calls the MFNs “schmuck insurance.” KOHN, supra note 31, at
1525.

148 See CMA REPORT, supra note 14, at 28 (“The majors . . . have holdings in Spotify
and/or other music streaming services.”).

149 DCMS REPORT, supra note 13, at 58 (breaking down deal made with Spotify, wherein
Sony received 6%, Universal received 5% and later added another 2% through acquisition,
and Warner received 4%, of Spotify stock).

150 1d.

151" See CMA REPORT, supra note 14, at 69-70 (describing additional provisions included
in some labels’ agreements, including nondiscrimination clauses, anti-steering clauses,
marketing MFNs, and obligations for appearance on playlists).

152 See, e.g., Sony/Spotify Contract, supra note 136, at Exhibit A q 10(h) (“Company shall
not engage in advertising or any other form of monetization practice which has the general or
overall effect of treating Label content . . . less favorably . .. .”).

153 See CMA REPORT, supra note 14, at 69 (highlighting “[sJome agreements contain
‘economic’ non-discrimination clauses” known as “anti-steering” clauses); Web IV, supra
note 31, at 26365 (listing examples of anti-steering clauses). Although the details are redacted,
the names of the witnesses suggest the relevant label (Harrison being Universal, Wilcox being
Warner, and Kooker being Sony) invoking anti-steering clauses. /d.

134 CMA REPORT, supra note 14, at 69; see also Sony/Spotify Contract, supra note 136, at
Exhibit A § 13 (delineating key provisions of MFN clauses).

155 CMA REPORT, supra note 14, at 69-70.
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playlists exceeds the share of major label streams across the entire platform).!>¢
The CMA notes that “some” major labels have negotiated for playlist “shares”
that correspond to the labels’ overall stream share on the platform.!3” For
example, if a label’s catalog garnered 30% of streams on the platform, then that
label would also be entitled to 30% of the slots on a service-curated playlist. The
CMA also found, however, that there were no contractual clauses that
“significantly impinge[d] upon the ability of streaming services to decide what
music to include within playlists.”!3® That may simply be because of the size of
a major label’s catalog. A playlist share commitment still provides the service
with sufficient freedom insofar as it does not dictate the artist or song to play,
just the catalog (of millions of songs) from which selections must be made. Or
it may be because the recoupable minimum guarantee does the work for the
labels by ensuring song placements that are likely to get a high number of plays.
Spotify, for its part, has confirmed that it does not take the origin of content into
consideration for purely algorithmic playlists (distinct from editorial playlists,
as described in Section I1.B).!5°

3. Independent Labels

The CMA confirmed that independent labels do not secure as favorable terms
as the majors’.'%0 Independent labels are typically compensated on the same pro
rata share basis (from the same label pool),'®! but receive smaller minimum
guarantees, if any, and do not receive MFNs or any of the marketing and product
guarantees.'®?> Only one non-major label entity, Merlin (a licensing vehicle for
thousands of independent labels), received any equity in Spotify before its IPO
(1%).163

156 DCMS REPORT, supra note 13, at 69, 78 (citing empirical work and creators’ statements
supporting notion that major labels negotiate to receive preferential treatment from streaming
services).

157 See CMA REPORT, supra note 14, at 70.

158 Id. at 95.

159 See SPOTIFY AB, SUPPLEMENTARY WRITTEN EVIDENCE SUBMITTED BY SPOTIFY AB § 25
(2021), https://committees.parliament.uk/writtenevidence/24796/pdf/ (“Spotify’s algorithm
does not show bias in favour of content licensed by major labels or any other rightsholder.”).

160 CMA REPORT, supra note 14, at 76; see also DCMS REPORT, supra note 13, at 19
(drawing on Parliamentary evidence that majors secure more favorable contract terms relative
to independents’).

161 DCMS REPORT, supra note 13, at 90.

162 See CMA REPORT, supra note 14, at 68, 69-70, 110 (noting preferential clauses found
in major label agreements but not in those with independents); Cory Doctorow, Penguin
Random House, Al, and Writers’ Rights, PLURALISTIC (Oct. 19, 2024), https://pluralistic.net/
2024/10/19/gander-sauce [https://perma.cc/UR45-HCI]J] (stating independent music does not
get “playlist placement the Big Three get for free”).

163 DCMS REPORT, supra note 13, at 58. One industry expert believes that Merlin, in
addition to one other large independent distributor (CD Baby) has, at times, been able to
obtain an MFN clause on royalty rates, but that has not been confirmed in any formal
proceeding. KOHN, supra note 31, at 1525.
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Earlier, I likened record labels to venture capital firms investing in startups.
But artists are not founders. They retain no equity in their creations, and while
they may have some control over their recording process, they have very little
control over how their product is manufactured and distributed to third parties,
and how the record label will be compensated in return.!%4

Indeed, there are some clear disconnects between how record labels
(especially the major labels) secure rights from and pay artists, and how they
license and are paid by streaming services. Artist deals, as industry experts
report, do not always reflect how breakage amounts or equity cash-outs are
shared with artists, if at all.!®> While a small number of superstars can negotiate
for enhanced economic terms and be confident that their music will be found by
fans and promoted across playlists, that is not true for the broader artist
community. Independent artists, in particular, remain foreclosed from
promotional and marketing opportunities reserved for major label artists, stifling
their potential career growth.

II.  ARTIST EFFECTS

Record labels earned almost $15 billion from streaming services in 2024.16
Despite that figure, many artists complain that the streaming services undervalue
their works, with reports of Spotify paying “less than one-tenth of a cent per
stream.” (Recall, though, that services do not pay on a per-stream basis.)'®’ But
any claim that Spotify (or any other service) values a stream at a fraction of a
penny, for example, reads the record label’s role in the supply chain out of the
equation entirely.!68

164 See Helman, supra note 14, at 160 (explaining artists typically transfer their copyrights
to labels and thus lose control and economic benefits of their works). Failed startup founders
are also frequently given second chances in the venture capital industry; if an artist flops, or
is a one-hit wonder, their career is usually over.

165 See MMF EVIDENCE, supra note 105, § 1.3 (describing lack of transparency around
equity and breakage payments).

166 RIAA YEAR-END REPORT, supra note 42, at 1.

167 Stern, supra note 7. I assume these figures are calculated by taking the total amount of
money earned from streaming and dividing it by the number of plays. That figure, however,
is not an accurate representation of the value of that work to the service because the service
does not pay on a per-stream basis, as described above. Additionally, because services pay on
a pro rata revenue share basis, any “per stream” figure will fluctuate with each accounting
period based on usage. See supra Section I.C.1.

168 See Davis, supra note 53, at 383 (describing artist complaints about minimal streaming
payouts and lack of transparency in royalty distribution); see also Andrews, supra note 6
(reporting artist criticism of streaming’s tiny per-stream payouts and power labels retain over
how revenue is shared).
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Spotify’s own marketing makes the same mistake. Spotify touts that 12,500
artists “generated” more than $100,000 in 2024!6°—a laudable statistic, but one
that masks a critical nuance. Spotify paid the relevant record labels $100,000 for
usage of each of those artist’s content, and once the money leaves Spotify, the
artist’s share is ultimately dictated by a label agreement.

As described in Section I.B, the actual amounts artists receive, rather than
generate, are dictated by contracts with their labels and the status of their
recoupable funds.!”® It seems that artists at all levels of fame and fortune are
unhappy with streaming economics, and public discourse suggests many may
turn away from music entirely.!”! So where is the money going? The supply
chain is not complicated: artist signs with label and label licenses content to
streaming service. But the record labels have significant bargaining power in
both transactions, and that power directly affects artist compensation.!”?

To begin, the most obvious determinant of how much an artist will earn from
streaming is the royalty rate specified in their record deal and the size of the
recoupable fund, including the advance. If an artist’s royalty rate on streaming
licenses is 25%, and that artist “generated” $100,000 on Spotify in a given year,
then the artist sees $25,000 of that amount if they are fully recouped. At the risk
of oversimplifying what can be quite complex accounting, if the balance of the
artist’s recoupment fund is over $25,000, then the artist does not see a dollar. If
the balance is under $25,000, say $15,000, then the artist will earn $10,000.!73
And from that point on, the artist would earn their full royalty until they record
again and are subject to another recoupable fund.

But the amount that an artist makes from streaming is also directly affected
by license agreements between the services and the record labels, particularly
the major labels. These deals do not just affect the artists signed to those labels—
they affect a// artists on a streaming platform, which, in turn, affects all revenue
streams for artists. Before streaming, fans might have taken a chance on a live
show without ever hearing an artist; now, with ready access to all music online,
streaming is the first entry point for most fans, and if consumers like the music,
they might go to a show or spend other money (e.g., on merchandise) to support
artists. As a result, promotional opportunities on streaming services have
become critical for new and established artists. In this Part, I show how contracts
in the music industry affect artist income and exposure.

19 Our Annual Music Economics Report, SPOTIFY: LouD & CLEAR, https://loudandclear.
byspotify.com/#payouts [https://perma.cc/J6Y4-EPLG] (Mar. 2025).

170 See supra Section 1B (discussing how traditional record deals structure ownership,
advances, and recoupment, shaping artists’ limited financial returns).

171" See supra INTRODUCTION (documenting widespread artist frustration with labels and
streaming).

172 Cf. DiCola, supra note 15, at 258, 262 (arguing distribution platforms have lessened
rightsholders’ bargaining power).

173 See Xiyin Tang, Privatizing Copyright, 121 MicH. L. REv. 753, 793 (2023) (posing
hypothetical of artist garnering over 100 million streams on Spotify yet earning nothing due
to failure to recoup).
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A. Major Label Artists

The major record labels are all publicly traded corporations, and for-profit
corporations are meant to make money for shareholders by maximizing revenues
(e.g., by exploiting copyrights) and minimizing expenses (e.g., reducing
payments to artists).!’* The labels appear to have accomplished this goal by
negotiating for opaque amounts with streaming services that can be shared with
artists at the labels’ discretion, because unlike royalty rates, these amounts are
not directly linked to any actual consumption of music. This approach to
distribution deals marks a significant shift from the pre-streaming era.

Before streaming, record labels earned revenues from the sale of downloads,
ringtones, compact discs, cassette tapes, 8-tracks, and vinyl records. Of course,
no revenue was generated in the absence of a fan purchasing a product. Tower
Records did not pay Warner Music an additional fee for the privilege of stocking
Warner’s artists, for example. If a label made money from distributing music,
the artists participated in those revenues.'’> That dynamic changed when
streaming became the dominant form of music consumption, and license
agreements became the vehicle by which distributors obtained rights to music.
Now, instead of simple wholesale purchase agreements that reflect inventory
need between record stores and labels, entire catalogs (the good and the bad, the
popular and the obscure) are licensed to distributors to make available for users,
whether or not users consume the content.!”® This arrangement means that
distributors pay upfront for everything, without any idea of what will resonate
with listeners. This has created an opportunity for dominant rightsholders—the

174 The major labels’ parent companies are all headquartered in different jurisdictions
(Warner’s parent is American; Universal’s parent is Dutch; Sony’s parent is Japanese), but
each maintains their primary operations in the United States.

175 See PASSMAN, supra note 31, at 82-84, 148 (suggesting certain developments in music
landscape, like onset of streaming, contributed to artists’ current financial woes).

176 The major labels require that services license their entire catalog (as opposed to picking
and choosing what is likely to be streamed). See CMA REPORT, supra note 14, at 70
(describing “must-carry” clauses in major label contracts that obligate services to license and
carry majors’ entire catalogs); UNIVERSAL MUSIC GRP., MUSIC AND STREAMING MARKET
STUDY: UNIVERSAL MUSIC GROUP’S RESPONSE TO THE CMA’Ss UPDATE PAPER DATED 26 JULY
2022, at 25 (2022), https://assets.publishing.service.gov.uk/media/63220501d3bf7f33d5ddd
933/Universal Music_Group 21.9.22.pdf [https://perma.cc/ 4VAU-U2DL] (arguing CMA
“misunderstands the purpose of ‘must carry’ clauses™); WARNER MUSIC GRP. CORP., WARNER
Music Group CORP.’S SUBMISSION FOLLOWING THE COMPETITION AND MARKETS
AUTHORITY’S MUSIC AND STREAMING MARKET STUDY UPDATE 5-6 (2022), https://assets.publi
shing.service.gov.uk/media/632205{3d3bf7f33d11238e5/Warner_Music_Group_21.9.22
Redacted.pdf [https:// perma.cc/ XPM2 -M879] (stressing must-carry provisions produce
procompetitive effects); SONY Music, CMA MARKET STUDY INTO MUSIC STREAMING: SONY
MusIC ENTERTAINMENT’S RESPONSE TO THE CMA’S INTERIM REPORT 4-5 (2022), https://ass
ets.publishing.service.gov.uk/media/632203f4e90e072ce3c633cd/Sony Music Entertainme
nt_21.9.22.pdf [https://perma.cc/PN9G-EAGL] (levying pushback on CMA for scrutinizing
must-carry clauses).
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major labels—to maximize their profits regardless of what, or how much, music
is listened to.

As described above, streaming licenses are multilayered between the
minimum guarantee, revenue share, and equity grants. Among those
components, two result in funds for the labels that cannot be directly attributed
to any usage of content on the streaming platform: profits from the sale of equity,
and any unrecouped minimum guarantees (the breakage); after all, those
amounts are not “earned” by, and therefore attributable to, any artist.!”” In the
absence of any provision in artist contracts or streaming licenses that address the
sharing of those payments with artists, the record labels can keep it all.!”®

For example, West’s contract was amended over time to, in part, address
streaming royalties. As part of those amendments it was clarified that West
would only be paid a royalty from revenues that were “solely attributable” to his
works.!” Tt took several years, and assists from global pop icons, for labels to
agree to share any breakage and profits from the sale of stock.!8°

In 2018, Swift reportedly negotiated a term in her Universal contract that
required the label to share an undisclosed portion of any cash-out from the sale
of Spotify stock with all artists on Universal’s roster.!8! Sony and Warner

177" See PASSMAN, supra note 31, at 148 (elucidating majors’ perspective on benefits and
drawbacks of sharing breakage with artists); see also Xiyin Tang, Copyright’s Techno-
Pessimist Creep, 90 FORDHAM L. REv. 1151, 1178 (2021) (describing how copyright owners
can charge high prices because of their monopolies).

178 See Tang, supra note 173, at 793-94 (observing in direct licensing deals, labels
routinely retain advances, royalties, equity proceeds, and other payments without sharing with
artists); Bryan Lesser, Record Labels Shot the Artists, but They Did Not Share the Equity, 16
GEO. J.L. & PuB. PoL’Y 289, 296 (2018) (describing misaligned incentives between artists
and labels); Peter S. Menell, Reflections on Music Copyright Justice, 49 PEPP. L. REV. 533,
557 (2022) (describing how labels’ leverage in negotiations against streaming services
enabled them to get large share of “pie,” including equity for themselves); KOHN, supra note
31, at 1497 (stating whether artists ever got share of equity cash-outs remains unknown).

179 Letter from Def Jam Recording, Div. of UMG Recordings, Inc., to Getting Out Our
Dreams II, LLC § 8(e) (May 7,2012) (on file with author) (chronicling leaked communication
between Kanye West and record label regarding amendments to contract).

180 See Tang, supra note 173, at 793-94; see also CMA REPORT, supra note 14, at 28
(reporting Warner and Sony shared proceeds from their Spotify stock sales with artists
following 2018 IPO).

181 See Amy X. Wang, Taylor Swift’s New Record Deal Affects Thousands of Other
Musicians, ROLLING STONE (Nov. 19, 2018), https://www.rollingstone.com/pro/news/taylor-
swift-universal-republic-deal-spotify-758102/ [https://perma.cc/SMGT-GCDS] (reporting on
Swift’s “unusual” 2018 Universal deal); Tim Ingham, Universal: We Will Share Spotify
Money with Artists When We Sell Our Stock in Streaming Platform, Music Bus. WORLDWIDE
(Mar. 5, 2018), https://www.musicbusinessworldwide.com/universal-we-will-share-spotify-
money-with-artists-when-we-sell-our-stock-in-streaming-platform/ [https://perma.cc/32LG-
TUCP] (confirming Universal pledged to share proceeds from any Spotify stock sale with
artists in 2018); Tim Ingham, If Universal Music Sells Its Spotify Stock Right Now, Artists Get
83500 Million, ROLLING STONE (Feb. 11, 2021), https://www.rollingstone.com/pro/features/
universal- music- spotify- ownership- artists- 1126893 (highlighting Universal’s 2018
commitment required sharing Spotify stock sale proceeds with all roster artists).
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followed suit: Sony reportedly shared $250 million of the $750 million it earned
from selling Spotify stock with artists, while Warner paid out approximately
$100 million of the $400 million it earned.'®? Former Warner CEO Stephen
Cooper purported that the company shared the earnings from selling Spotify
stock “on the same basis that [they] share[d] revenue from actual usage and
digital breakage.”'®3 Warner, though, limited artist participation—artists only
got a piece of the windfall if they were fully recouped.!® And reporting in
November 2024 revealed that Universal had not yet sold a single share.'8>

Lady Gaga was an accidental participant in artist advocacy, with her
contribution stemming from the leak of her contract with a Universal-owned
label in 2014.18¢ That contract stated that “no royalties or other monies shall be
payable to [Gaga] . . . in connection with any payments received by [the label]
pursuant to any blanket licenses under which the [streaming service] is granted
access to all or a significant portion of [the label’s] catalog.”!3” In other words,
if Universal kept any breakage from a streaming service failing to recoup its
minimum guarantee, Gaga would not benefit.

In those early days of streaming, services frequently did not recoup. Even
now, one industry expert believes that a minimum guarantee of $30 million to
$40 million might result in breakage of between $10 million and $20 million, all
of which goes into the labels’ pockets, with no way to allocate that money to any
particular artist.!38 It is, after all, money generated from the absence of usage.

Following the leak, artists spoke up.!3 And in the years since, all three majors
have publicly committed to sharing breakage with artists, but to what extent—

182 See DCMS REPORT, supra note 13, at 58.

183 Michael Scott Barron, Warner Music Group to Share Equity Stakes Revenue with
Artists, VICE (Feb. 4, 2016, at 14:14 ET), https://www.vice.com/en/article/warner-music-
group-to-share-equity-stakes-revenue-with-artists/ [https://perma.cc/SRAX-PJJL].

184 DCMS REPORT, supra note 13, at 58 (asserting Warner only “paid out 25 percent to
artists subject to recoupment of advances”).

185 Tim Ingham, Universal Music Group’s Stake in Spotify Is Now Worth $3 Billion. Is It
Time to Sell?, Music Bus. WORLDWIDE (Nov. 18, 2024), https://www.musicbusinessworld
wide.com/universal-music-groups-stake-in-spotify-is-now-worth-3-billion-is-it-time-to-sell/
[https://perma.cc/UL6L-WPEE].

186 See Paul Resnikoff, How Streaming Services Are Screwing Lady Gaga (and Every
Other Artist), DIGIT. MusiC NEWS (June 10, 2014), https://www.digitalmusicnews.com/2014
/06/ 10/ streaming-services-screwing-lady-gaga-every-artist [https://perma.cc/ 6A7A-Y2EF]
(noting Lady Gaga’s contract with Universal stipulated she would not receive any royalties
from money earned by label for blanket contracts with streaming services).

187 Id.

188 KOHN, supra note 31, at 1497.

189 See Scott Timberg, Spotify’s Secret Big-Label Deals: When Even Lady Gaga Can’t Get
a Fair Shake, Transparency Is Music’s Only Hope, SALON (June 2, 2015, at 19:55 ET),
https://www.salon.com/2015/06/02/spotifys_secret big label deals when even lady gaga
_cant_get a fair shake transparency is musics _only hope/ [https://perma.cc/F694-VM33]
(describing artists’ reactions after Lady Gaga’s contract was leaked).
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and whether unrecouped artists can participate—is unknown.!*® One industry
expert believes that breakage and equity distributions are not formalized in any
contract; they are just ad hoc shows of goodwill by the label.!®! Even now that
labels are sharing these amounts, it still feels inequitable, given that the value of
the catalog is derived directly from the works that comprise it. Yet, Sony and
Warner shared just a third and a quarter, respectively, of what they earned from
Spotify’s equity with artists.!92

For the labels, these giant paydays are a corporate success story, and their
financial statements prove the point. As of early December 2025, Warner
Music’s market cap is over $14.5 billion!”3 and Universal’s is approximately
$40 billion."* Universal Music’s CEO was awarded a $150 million
compensation package in 2024.1%

However, regardless of what an artist’s contract says or how generous a label
decides to be, an artist whose music is never heard is not going to make any
money. Fans must consume music to generate income for an artist, and that
makes promotional opportunities critical to an artist’s success.

B. All Artists

Record labels have always served a gatekeeping function. Before streaming
and the increased availability of high-quality, low-cost recording equipment,
securing a record deal was essentially the only way to get a record produced and
commercially distributed.!”® Record stores had limited quantities of music and
had to be selective in what they stocked to maximize revenues given a discrete

190 See Tim Ingham, Universal: Yes, We Share Digital Breakage Money with Our Artists,
Music Bus. WORLDWIDE (June 2, 2015), https://www.musicbusinessworldwide.com/unive
rsal- yes- share- breakage- payments- artists [https://perma.cc/ G4D4-WVSS] (explaining all
three major labels have guaranteed they now share breakage with artists but have not made
clear how much they share); Tang, supra note 173, at 793-94 (discussing how contracts
between streaming services and music publishers typically do not obligate companies to share
any royalties received from streaming services with artists).

191 See PASSMAN, supra note 31, at 148 (noting wide variance in range of shares artists
receive from their music production and performances).

192 DCMS REPORT, supra note 13, at 58 (explaining Sony shared over $250 million and
Warner paid out around $100 million to artists from their sale of Spotify shares).

193 Warner Music Group Corp. (WMG), YAHOO FIN., https://finance.yahoo.com/quote/
WMG (last visited Dec. 7, 2025).

194 Universal Music Group N.V. (UMG.AS), Y AH0O FIN., https://finance.yahoo.com/quote
/UMG.AS (last visited Dec. 7, 2025).

195 Ashley King, Universal Music Group Shareholders Approve Chairman Lucian
Grainge’s $150 Million Compensation Package, DIGIT. MusiC NEws (May 16, 2024),
https://www.digitalmusicnews.com/2024/05/16/umg-shareholders-approve-lucian-grainge-
compensation-package [https://perma.cc/Y32L-6MNM].

196 See Decoded: The History of Record Deals, AWAL, https://www.awal.com/blog/hist
ory-of-record-deals [https://perma.cc/6XD6-K75U] (last visited Dec. 20, 2025) (explaining
historical significance of record deals and their role in shaping music industry and artists’
careers).
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amount of shelf space. The major labels, controlling most popular music, had no
problem getting records in stores. For an independent artist, however, just
getting stocked—convincing a record buyer that the music was good enough to
be sold and that fans would come—was a victory.!”7 Put another way, getting
stocked meant that some competition was edged out. While signing a record deal
remains a marker of success,!°8 there is no longer any competition to get stocked
in the store, so to speak. Almost anyone can record music at home and distribute
it online, but labels are still gatekeeping, just in a different way.

In the before times, how much an artist made from physical record sales was
directly tied to how many records were bought, and (for the most part, as
described in Section II.A) how much an artist makes from streaming is directly
related to how much that artist is streamed. But easy access to an audience online
does not equate to an actual audience, and artists face significant challenges in
“cutting through the noise”'® of 100 million songs to reach potential fans.2%
Therefore, promotional opportunities, such as playlist placement and advertising
units, are key. Major labels can solve all their worries via either contract or, of
course, money.??! Independents cannot.

First, take, once again, the deal structures. Recall that a service needs to fully
recoup its minimum guarantee payment to a major label in order to avoid
overpaying for content.?2 To do so, that label must earn revenue share payments
equal to the minimum guarantee, and those revenue share payments are based
on the consumption of the catalog across the platform.2%® This construct creates

197 See Adam Aziz, The Record Store: What Used to Be, VIBE (Apr. 13, 2020, at 16:49
ET), https:// www.vibe.com/ music/ music-news/ the-record-store-what-used-to-be-679183
[https://perma.cc/ 8FKY-JHFS] (emphasizing significance of record stores to music fans in
“old days”).

198 See CMA REPORT, supra note 14, at 31 (outlining three broad deal structures through
which artists can “bring their music to market”); PASSMAN, supra note 31, at 2 (highlighting
importance of record deal in artist’s career).

199 INDEP. MUSIC COS. ASS’N, CMA MUSIC AND STREAMING MARKET STUDY—IMPALA’S
COMMENTS ON THE ISSUES RAISED IN THE STATEMENT OF SCOPE 2 (2022) [hereinafter
IMPALA RESPONSE], https://assets.publishing.service.gov.uk/media/62541a35d3bf7{5{ff33
5858/ IMPALA.pdf [https:/ perma.cc/ E4VB- K28Y] (explaining licensing deals with
streaming services do not automatically create success for artists in age with far greater
volumes of music than ever before).

200 14 at 5 (implying artists trying to gain audience through streaming services face
significant challenges grabbing attention with so many other artists also vying for audience);
CMA REPORT, supra note 14, at 41-42 (suggesting because streaming has reduced entry
barriers for artists, there has been large increase in new and emerging artists trying to break
into industry).

201 See IMPALA RESPONSE, supra note 199, at 7-8 (explaining major labels have
advantage over smaller companies due to their resources, size of their repertoire, and their
bargaining power); see also PASSMAN, supra note 31, at 78 (noting record labels have
resources to get music widely distributed and heard due to relationships and ability to use
significant amounts of data generated across catalogs to optimize artist exposure).

202 See supra text accompanying notes 146-50.

203 See supra text accompanying notes 146-50.
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an incentive structure that negatively affects artists, especially those not signed
to major labels. To facilitate recoupment, services are motivated to ensure that
major label songs are programmed in places to maximize listenership, such as
popular playlists.

Second, despite this built-in incentive, the major labels have reportedly
negotiated for the additional promotional guarantees from services described in
Section 1.C.2, beginning with playlists. Playlists have become one of the most—
if not the most—significant promotional vehicles in the streaming era.2% 20%
of streams on leading platforms come from service-programmed playlists (as
opposed to user- or third-party-programmed playlists), and labels of all sizes
look to playlist slots as a signal of how their music is performing.203

Services typically provide two kinds of playlists: editorial, human-curated
(e.g., Spotify’s New Music Friday) and personalized, algorithmically curated
(e.g., Spotify’s Discover Weekly).2% Landing a slot on an editorial playlist is the
“white whale” for an artist, as Christopher Buccafusco and Kristelia Garcia
explained.?” Earning a slot sets off an impactful cycle: music that is featured on
editorial playlists reaches massive, new audiences, which perpetuates its
popularity and programming on other playlists.?® Accordingly, placement on an
editorial playlist spurs massive dividends for artists. By way of example,
Spotify’s flagship editorial hip-hop playlist, RapCaviar, commands over
16 million followers,? helped propel the careers of Megan Thee Stallion and
Lil Uzi Vert, and spawned a television show.?!°

204 See Christopher Buccafusco & Kristelia Garcia, Pay-to-Playlist: The Commerce of
Music Streaming, 12 U.C. IRVINE L. REv. 805, 828 (2022) (conveying for many people,
streaming platforms are now primary way of discovering music, and service-programmed
playlists on these streaming services are central to reaching new audiences).

205 CMA REPORT, supra note 14, at 61.

206 See Buccafusco & Garcia, supra note 204, at 825 (discussing two types of service-
programmed playlists offered on Spotify).

207 Id. at 833 (quoting Elias Leight, There’s So Much Music on Spotify, Artists Are Paying
for You to (Hopefully) Find Them, ROLLING STONE (July 28, 2020, at 16:05 ET),
https://www.rollingstone.com/music/music-features/spotify-streams-third-party-playlisting-
1033700 [https://perma.cc/G9AR-SLXR]) (comparing prospect of gaining slot on Spotify
editorial playlist with hunting prized white whale).

208 See id. at 832 (remarking data from streams on smaller playlists can beget new
programming and streams on larger, more popular playlists); DCMS REPORT, supra note 13,
at 78 (providing account of creator who attributes their success as artist to being featured on
Spotify editorial playlists).

209 Nadav Peleg, How to Get on RapCaviar in 2025 (The 100% Working Guide),
SOUNDCAMPAIGN (July 19, 2025), https:// soundcamps.com/ blog/ how-to-get-on-rapcaviar/
[https://perma.cc/RAWS-2FJ2].

210 Hugh Mclntyre, How Spotify’s RapCaviar Playlist Became a Must-See TV Series,
FORBES (Apr. 12, 2023, at 16:04 ET), https://www.forbes.com/ sites/ hughmcintyre/ 2023/
04/12/how-spotifys-rapcaviar-playlist-became-a-must-see-tv-series [https:/perma.cc/SM3X-
CM66] (describing television show launched by Spotify and Hulu, a docuseries titled
“RapCaviar Presents”); Kyla Demas, Megan Thee Stallion and Saweetie Drop RapCaviar
Free Style, SNOBETTE (Mar. 8, 2018), https://snobette.com/2018/03/rap-caviar-megan-stalli
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Recognizing the importance of these playlists, the major labels, at least in
some of their contracts, have sought the guarantees described in Section 1.C.2.
If Universal, for example, commands 30% of Spotify streams across the entire
platform, then 30% of the songs on certain marquee Spotify playlists would need
to be Universal tracks.?!! Those terms ensure that Spotify cannot
disproportionately program independent content on its editorial playlists. And
for these terms, it does not matter that they are not uniform across all major label
agreements. Any pro rata share guarantee to a single major label reduces the
number of slots available to all other artists, impairing the ability of those other
artists to find that “white whale.”?!2

Whether due to the incentive to recoup the minimum guarantee or express
contract terms like pro rata playlist guarantees, experts have confirmed that
major label songs appear on Spotify playlists at a “disproportionately higher rate
than independent songs.”?!3 The result is that the artists signed to thousands of
independent labels end up competing for a very small number of playlist
opportunities. IMPALA, an independent label trade association, has stated:
“[W]e believe that some streaming services choose to prioritise their deals with
the majors, as well as visibility of their repertoire once on the service.”?!* Both
a United Kingdom parliamentary committee and an artist advocacy organization
have determined that more niche music genres (in terms of audience size), such
as classical and jazz, are particularly disadvantaged.?!> It is those genres that are

on-saweetie-freestyle [https://perma.cc/46PY-QEQT] (reporting Megan Thee Stallion’s and
Saweetie’s collaboration with Spotify’s RapCaviar platform); Craig Marks, How a Hit
Happens Now, VULTURE (Sep. 13, 2017), https://www.vulture.com/2017/09/spotify-rap
caviar- most- influential- playlist- in- music.html [https://perma.cc/ V852-3UDX] (recounting
instantaneous and overwhelming reaction to Lil Uzi Vert’s music after being featured on
Spotify’s RapCaviar playlist).

211 See supra Section I1.C.2 (noting certain major labels have negotiated for being featured
in playlists in amount that corresponds to their overall stream share on platform).

212 Buccafusco & Garcia, supra note 204, at 833. While it may seem that playlists on
streaming services can be infinitely long, at some point users stop listening; there is an optimal
length.

213 FRANCO MARIUZZO & PETER L. ORMOSI, INDEPENDENT V MAJOR RECORD LABELS: DO
THEY COMPETE ON A LEVEL-PLAYING STREAMING FIELD? 2 (2020), https://committees.parl
iament.uk/writtenevidence/15122/pdf/. But see Luis Aguiar, Joel Waldfogel & Sarah B.
Waldfogel, Playlisting Favorites: Measuring Platform Bias in the Music Industry 21-22
(Nat’] Bureau of Econ. Rsch., Working Paper No. 29017, 2021), https://www.nber.org/system
/files/ working_papers/ w29017/ w29017.pdf [https:// perma.cc/ X9QH-UULT] (finding
independent music is more prevalent than major label music on one Spotify playlist).

214 INDEP. MUSIC CoS. ASs’N, CMA MUSIC AND STREAMING MARKET STUDY—IMPALA’S
COMMENTS ON THE CMA’s REPORT UPDATE 4 (2022) [hereinafter IMPALA COMMENTS],
https://assets.publishing.service.gov.uk/media/6329a224e90e073722497882/IMPALA 21.9.
22.pdf [https://perma.cc/GSIN-NN3P].

215 See DCMS REPORT, supra note 13, at 45-46 (describing how creators of classical, jazz,
national, and traditional music are especially disadvantaged from compensation structure of
streaming services); IMPALA RESPONSE, supra note 199, at 3 (“[I]t is far more difficult for
niche and local artists, which typically are signed in far greater numbers to independent labels,
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frequently represented by independent labels because their audiences tend to be
smaller than those of pop music.

Additionally, non-discrimination clauses, anti-steering terms, and
noneconomic MFNss distress independent labels because any attempt to get a leg
up on the major labels via contract negotiation often does not pan out. For
example, if an independent were to concede a lower royalty rate in hopes that
doing so would result in more plays—because, once fully recouped with the
major labels, the service would otherwise be incentivized to promote lower-cost
content—an anti-steering provision in a single label agreement prohibits a
service from favoring that cheaper, independent content over the major label
content.?!® Once again, that sort of provision need not be in all three major label
agreements to be effective: Any preference for lower-cost content would be a
breach of an anti-steering provision in a major label “must-have” license, and a
breach could result in the license being terminated.?!” MFNs on data and
marketing support have a similar effect. An independent label cannot try to
extract better terms, perhaps in exchange for a lower royalty rate, without the
majors also getting the benefit of those terms.

Taken together, these provisions, whether in some or all of the agreements,
mean that an independent label cannot negotiate a better deal with a service on
marketing, data, and the like and fully benefit from those more favorable terms
because the net result is the same: major label content will continue to be
prioritized even if it is more expensive, and all or some major labels will get the
same level of data and marketing.?!®

Artists signed to independent labels are therefore disadvantaged because of
the reduced opportunities to get in front of fans and compete with artists signed
to major labels. But it is those artists for which that exposure is most critical
because of the royalty payments and follow-on opportunities, such as touring.
Without a sizable advance from a major label to live on while building a career,
an independent label’s artist will depend more on consumption-based income.

Lastly, to the extent a streaming service offers any promotional tools in
exchange for money, independent labels and their artists suffer there too. For
example, Spotify has a program through which it offers labels a lower royalty
rate in exchange for placements on algorithmic playlists, such as the

to achieve similar visibility [to major record labels] in the streaming eco-system.”); UNITED
MUSICIANS & ALLIED WORKERS, supra note 14 (explaining how artists in genres such as jazz,
worship music, and regional music have been particularly excluded from new wealth created
through streaming services). But see PASSMAN, supra note 31, at 76 (asserting niche genre
artists may be better off unsigned because they may not make enough money to live, given
economics of record contract).

216 See CMA REPORT, supra note 14, at 69.

217 Sony/Spotify Contract, supra note 136, 9 5(a)(2) (listing events and breaches that could
lead to termination of 2011 contract between Sony and Spotify).

218 See DCMS REPORT, supra note 13, at 67 (highlighting music market is mostly
controlled by only few sellers who have been able to secure favorable terms from streaming
services).
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personalized Discover Weekly playlist.2!® This program has been both
celebrated and criticized as a form of “reverse payola”™: It gives independent
labels and artists an opportunity to compete with the major labels, but it
depresses royalty rates for artists who need every penny.??° It also works best
for major labels, which can not only easily stomach the lower royalty costs
(while smaller, independent labels cannot),??! but also will, in an atypical way,
benefit from it. Because the service needs to recoup its minimum guarantee, any
lower revenue share payment means that the label’s artists will need to be
promoted more and more for the service to achieve recoupment.

Services may also let labels purchase advertising for their music, which may
get the music in front of new potential fans who would not have found it
organically.??> Labels (particularly independents) have confirmed that
advertising is effective and yields spikes in plays.??* To reiterate, though, any
advertising opportunity is going to come at a relatively higher cost to
independent labels, who have fewer resources than the majors, and the majors
could simply outbid an independent label for any slot. Moreover, at least one
major was able to negotiate for free advertising units. A leaked 2011 agreement
between Sony and Spotify revealed that Spotify agreed to provide Sony with
$9 million in free advertising slots and the right to purchase advertising
inventory at a discounted rate (up to a total of $15 million).2?* If what the CMA

219 Billboard Staff, Spotify’s ‘Discovery Mode’ Is Payola, Just Not the Bad Kind,
BILLBOARD (June 28, 2021), https://www.billboard.com/pro/spotify-discovery-mode-payola-
guest-op-ed/ [https://perma.cc/DB8T-7BKS] (explaining how artists may decrease royalty
payments in exchange for advertising on popular Spotify-created playlists).

220 Id. (recognizing allowing artists to decrease royalty payments in exchange for
advertising is similar to payola and creates opportunities for indie artists, but risks creating
royalties race to the bottom); Letter from Jerrold Nadler, Chairman, Comm. on the Judiciary,
U.S. House of Reps., and Henry C. Johnson, Jr., Chairman, Subcomm. on Cts., Intell. Prop.
& the Internet, U.S. House of Reps., to Daniel Ek, Founder, CEO & Chairman of the Bd. of
Dirs., Spotify 2 (June 2, 2021), https://nadler.house.gov/news/documentsingle.aspx?Docu
mentID=394661 [https://perma.cc/UPG9-TGD2] (requesting Spotify address concerns over
impact of Discover Weekly on artist royalties); Letter from Horacio Gutierrez, Head of Glob.
Affs. & Chief Legal Officer, Spotify, to Jerrold Nadler, Chairman, Comm. on the Judiciary,
U.S. House of Reps., and Henry C. Johnson, Chairman, Subcomm. on Cts., Intell. Prop. &
the Internet, U.S. House of Reps. 1, 3 (June 16, 2021), https://democrats-judiciary.house.gov/
sites/evo-subsites/democrats-judiciary.house.gov/files/migrated/UploadedFiles/Spotify Ltr
to_Reps. Nadler Johnson 6 16 21.pdf [https://perma.cc/FQL5-SD2X] (rebutting concerns
and claiming instead that Discovery Mode benefits artists because any artist may use it to
grow their platform and ultimately earn greater royalties).

221 Buccafusco & Garcia, supra note 204, at 841; see IMPALA COMMENTS, supra note
214, at 5 (suggesting Spotify’s Discovery Mode initiative offers majors additional opportunity
to use lower royalty rates as bargaining chip for greater representation on playlists).

222 Buccafusco & Garcia, supra note 204, at 829-30 (detailing how purchased advertising
on Spotify could direct listeners to specific artists or tracks).

223 Id. at 830 (“In a case study from folk rock band Mt. Joy’s experience with Marquee,
Spotify reported an 18% conversion rate return on the band’s investment.”).

224 Sony/Spotify Contract, supra note 136, at Exhibit A q 14.
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says is true—that independent label agreements are not nearly as favorable as
major label agreements??>—then it is unlikely that independent labels are
granted advertising inventory at a similarly discounted rate.

Nevertheless, the services have stated they have total programming flexibility
vis-a-vis the majors, and Buccafusco and Garcia confirm that no one can “buy
[their] way into editorial.”??® That may be true—the above terms may not
meaningfully impact how a service creates playlists. In fact, Buccafusco and
Garcia believe that the current promotional opportunities, including the ability
to purchase advertising and take a lower royalty rate for features on Discover
Weekly, may ultimately help independent labels.??’ Independent labels, they
recount, were in favor of the original form of payola (paying radio deejays to
play songs) because it allowed independents to get on the same playing field as
the major labels.??8 It may also be true that without the ability to trade promotion
for lower royalty rates, for example, there would be no fighting chance for an
indie—they are still playing junior varsity, while the majors are in the big
leagues. The major labels’ negotiation power ensures that they will be able to
secure both economic and noneconomic terms that continue to either incentivize
or obligate the services to prioritize putting their music in front of fans at the
expense of playing others’.

skskoskoskok

Copyright plays a significant role in the artist experience: artists transfer their
copyrights to labels, labels license those rights to streaming services, and those
contracts provide the foundation for the entire music market. That said, contract
plays a bigger role in this industry. It does not just allocate copyrights, but also
dictates how money is distributed among stakeholders and when and how music
gets promoted. The combination of those terms directly affects compensation
for all artists signed to record labels. Indeed, as the next Part shows, when it
comes to supporting the careers of professional artists, the further away solutions
move from copyright, the more viable they become.

III. SOLUTIONS

Successful recording artists make money from a variety of sources, not just
streaming, but additional sources of income, such as touring, only become
available after an artist has built up a fan base that will pay additional money to

225 CMA REPORT, supra note 14, at 66-72 (highlighting how majors have power to
negotiate for more bespoke contract terms with streaming services such as functionality, most-
favored-nation, playlisting, and must-carry clauses).

226 Buccafusco & Garcia, supra note 204, at 828.

227 Id. at 841 (charting path for small, underrepresented artists to gain exposure).

228 Id. at 817-18 (explaining independent labels in mid-1900s could not compete with
influence of majors over radio station owners, and therefore preferred payola’s direct
accessibility).
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support the artist’s career.??° Any potential fan’s first interaction with an artist is
likely to be through their music, and if an artist does not generate enough money
from listening, they may not be able to continue building their career.?3°
Professional musicians are increasingly being forced to work second jobs to
make ends meet.?3! Without a conceivable path to a living wage, artists—
especially those who are not yet household names, but are striving to be—may
just walk away from the profession.?3? This challenge is exacerbated for artists
coming from lower economic classes, as opposed to those who have preexisting
wealth to sustain them (consider that many of today’s superstars—Swift, Bieber,
Beyoncé, Miley Cyrus—began their careers in childhood, while still financially
supported by their parents).?33 If musicians cannot earn a living, their incentive
to create rationally decreases.?** In the absence of change from the record labels,
less music might lead to fewer recording sessions, fewer venues, and fewer
tours, which would conceivably reduce labor demand for sound engineers,
producers, bartenders, wait staff, sound and lighting crews, stagehands,
choreographers, and background vocalists. All that to say, how much money

229 See DiCola, supra note 100, at 309 (“[T]he music industry collect[s] fractions of
revenue from sales of compact discs, vinyl, and digital downloads; airplay on traditional and
Internet radio; new ‘music streaming’ services . . . ; live performances . . . ; merchandise . . . ;
and other sources.”); PASSMAN, supra note 31, at 187 (noting new artists rarely turn profit on
initial tours).

230 See Lunney, supra note 77, at 56-57 (noting copyright is supposed to provide creators
with sufficient opportunities to recoup their investments and protect “socially valuable work
at the margins of profitability”).

231 See DiCola, supra note 15, at 278 (emphasizing artists often must work multiple jobs
just to afford health care); UNITED MUSICIANS & ALLIED WORKERS, supra note 14 (“More and
more musicians are forced to sustain themselves with second jobs and ‘side hustles.’”).

232 See Asay, supra note 108, at 209 (asserting technological advancements in music
industry have long raised concerns over artists’ ability to earn a living and continue creating);
Aloe Blacc, Irina D. Manta & David S. Olson, A Sustainable Music Industry for the 21st
Century, 101 CORrN. L. REV. ONLINE 39, 49-50 (2016) (expressing concern that without reform
providing living wage for musicians, next generation of artists will be discouraged from
joining industry); Davis, supra note 53, at 390 (explaining artists need revenue not only for
life and production expenses, but as “sense of validation” they are professional musicians,
rather than amateur musicians); Tang, supra note 18, at 70-71 (claiming creative individuals
will not create unless they profit); Helman, supra note 14, at 171 (conceding while intrinsic
creative inspiration may be primary motivator, profit is essential for artists to continue
creating); Sisario, supra note 5 (highlighting stories of supposedly successful artists who
struggle financially due to low revenue from streams).

233 See UNITED MUSICIANS & ALLIED WORKERS, supra note 14 (“Historically, those who
already have access to money and financial freedom are the ones who have time to focus on
making music professionally.”); Asay, supra note 108, at 196 (noting copyright enables
diverse group of creators).

234 See Helman, supra note 14, at 169 (“[T]he low returns artists can expect ex post may
have a negative impact on their incentives to create ex ante.”); Asay, supra note 108, at 209
(arguing streaming services provide insufficient revenue that “ultimately . . . disincentiviz[es]
creative persons from engaging in creative activity”).
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artists make at the beginning of their professional journey is not without
consequence.

In Parts I and II, I described the obstacles many artists face in the streaming
realm: they are disempowered through the contracts that form the supply chain.
From the start, they give up their copyrights and have little-to-no leverage when
negotiating their record deal to obtain maximum royalties, shares of equity, and
breakage payouts. Further, the major labels’ licensing practices vis-a-vis
streaming services are designed to limit amounts payable to artists, create
promotional opportunities for popular artists, and minimize exposure for all
others. Those labels benefit from strong network effects (“[s]treams beget
streams beget streams”),?3> exploitable regulatory frameworks (e.g., copyright’s
work-for-hire doctrine), and significant bargaining power in negotiations with
artists and distributors. In prior work, I have explained how the major labels
deter startup entry into the streaming market, but they may also deter entry into
the content creation and distribution market by suppressing opportunities for
independent music and impairing the ability of all artists to reap sufficient profits
from their work to eke out a living.23¢

Policymakers’ and other stakeholders’ gut reactions are too frequently to turn
to copyright. Some argue that copyright is meant to—or can be used to—assure
compensation for creatives.?3” Proposed bills that amend copyright law and/or
employ copyright systems (such as existing regulatory frameworks) are
presumably based on the theory that any path towards remedying deficiencies in
the economic livelihood for creatives must run through copyright.?3® After all,
the threat of artists walking off the job due to lack of income looks and feels like
a copyright incentive problem. And copyright was meant to benefit creators, as
well as distributors.?3 Alternatively, others have pointed to the way copyright
has enabled intermediaries to amass large catalogs (for example, by taking
advantage of the work-for-hire doctrine), perpetuating the disparities in

235 Buccafusco & Garcia, supra note 204, at 832.

236 See Landy, supra note 32, at 1309-10 (detailing practices used by dominant firms to
“create market conditions” that deter new entrants).

237 See Letter from Andrei Iancu, supra note 49 (endorsing adoption of broad public
performance right to incentivize artists to create); JENKINS, supra note 91, at 57 (“We want
creators to get paid—that was the idea behind the system in the first place.”).

238 See generally American Music Fairness Act of 2025, H.R. 861, 119th Cong. (2025)
(seeking to amend copyright law to address artist compensation); Living Wage for Musicians
Act of 2024, H.R. 7763, 118th Cong. (2024) (same).

239 See Netanel, supra note 16, at 291 (proposing copyright’s fundamental purpose is
public benefit); Lev-Aretz & Strandburg, supra note 16, at 12 (illustrating free-rider problem
addressed by copyright to ensure creators see return on investment); Gordon, supra note 16,
at 13, 24 (detailing how copyright links buyers and sellers, pays artists for start-up costs, and
provides insulation from market failure).
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bargaining power between labels and individual creators, and so copyright ought
to be used to give artists some power back.?40

On the other hand, copyright was never intended to incentivize all artists, just
those for whom there is a viable commercial market.*! Superstars are reaping
massive rewards and supporting economic growth. For example, take Beyoncé’s
2023 Renaissance World Tour, estimated to have contributed $4.5 billion to the
American economy alone.?*? Additionally, copyright is meant to promote free
expression of a diverse array of ideas?*? and there is no shortage in that regard,?*
with over 100 million songs on the leading streaming services.?*> Sound
recording copyright, in particular, was primarily intended to benefit distributors,
and record label revenues are at a “record high” with fewer costs to recoup than
before due to offloading distribution expenses on to streaming platforms.246
Given this reality, it is not clear that copyright is so problematic. Moreover, how
can copyright help a constituency that is largely devoid of copyright ownership?
Even if we gave some copyright back, standalone artists would not be able to
secure terms as favorable as the labels’ from streaming services—and labels, if

240 See Litman, supra note 50, at 546-47 (recounting how distributors manipulate
copyright law to disadvantage creators); Tang, supra note 18, at 72-74 (explaining how
“megamergers” of large media companies consolidate catalogs among few corporations).

241 See Liebowitz, supra note 26, at 921 (“[Clopyright allows the market to determine
which creative works will be rewarded through paid consumption . . . .”).

242 Sughnen Yongo, What Beyoncé’s Renaissance World Tour Says About the Economic
Impact of Black Women, FORBES (Oct. 3, 2023, at 14:48 ET), https://www.forbes.com/sites/
sughnenyongo/2023/10/02/what-beyoncs-renaissance-world-tour-said-about-the-economic-
impact-of-black-women/ [https://perma.cc/M3M6-UHG6].

243 See Netanel, supra note 16, at 289 (arguing against purely utilitarian valuation of
copyright and in favor of copyright as means of maintaining free expression in democracy).

244 See Jo Vito, In 2024, More Music Is Released in a Day than in All of 1989 Combined,
CONSEQUENCE (Nov. 17, 2024, at 09:47 ET), https://consequence.net/2024/11/more-music-
released-in-a-day-than-all-1989/ [https://perma.cc/4AMRL-NH4D] (discussing recent finding
about rapidity of modern music releases as compared to 1989).

245 Modernizing Our Royalty System to Drive an Additional $1 Billion Toward Emerging
and Professional Artists, SPOTIFY FOR ARTISTS (Apr. 1, 2024), https://artists.spotify.com/en
/blog/modernizing-our-royalty-system [https://perma.cc/ 8373-222Y] (“Spotify hosts well
over 100 million tracks.”); see also DiCola, supra note 15, at 265-66 (“[ W]e have no reason
to believe that [music] production is suffering.”).

246 See RIAA YEAR-END REPORT, supra note 42, at 1 fig. 3 (showing increases in music
streaming services’ annual revenue from 2022 to 2024 that was primarily driven by uptick in
paid subscriptions). Streaming services now bear the primary costs of distribution. See Tim
Ingham, Why Ingesting 100,000 Tracks a Day May Not Prove Sustainable for Spotify’s
Business in the Long-Term., MUSIC Bus. WORLDWIDE (Nov. 1, 2022), https://www.music
businessworldwide.com/ingesting-100000-tracks-a-day-may-not-prove-sustainable-for-
spotifys [https://perma.cc/FL2J-H79R] (describing costs of hosting music); CMA REPORT,
supra note 14, at 86 (comparing substantial streaming service operating costs to even greater
upfront costs); John M. Newman, The Myth of Free, 86 GEO. WASH. L. REv. 513, 533-34
(2018) (describing YouTube’s $5 billion expense on technical infrastructure).
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still involved, might be less inclined to bargain as hard if they do not own the
underlying rights.

In prior work, I suggested there may be a role for antitrust enforcement when
it comes to regulating the major labels’ practices.?*” DiCola also asserts that
competition policy could take on a role.>*® However, antitrust does not
necessarily solve the problem at the heart of this Article: how to create an
economic ecosystem that sustains continued creativity from professional artists.

This Part shows that the further we move from copyright, and towards
contract, the riper a more viable, immediate solution becomes. Other scholars
agree that copyright is insufficient. DiCola argues that copyright’s ignorance of
the role of distribution platforms in the supply chain diminishes copyright’s
ability to help creators and, instead, other policy areas of law (e.g., health care,
labor, and local arts initiatives) are better suited to addressing the economic
reality facing most artists.?*® Copyright simply won’t even out bargaining
power.2>0 Litman plainly argues that any meaningful copyright reform is most
likely to disproportionately benefit copyright owners (the labels, in this case),
and “throw[ing] more money” at them will not help creators.?’! Other
governments are beginning to recognize copyright’s limitations in solving
creative industry problems. Australia enacted noncopyright legislation requiring
certain technology platforms to pay news organizations for content in spite of
preexisting copyright law that might allow them not to.252 That same statute
allows certain news publishers to collectively bargain with Google and
Facebook for compensation without running afoul of competition law
prohibiting price fixing.23 There have been similar proposals in the United

247 See Landy, supra note 32, at 1308-11 (explaining how implementing consent decrees,
compulsory licenses, and MFN bans in music industry could disincentivize tying and
collusion).

248 See DiCola, supra note 15, at 281-82 (suggesting antitrust enforcement as viable policy
lever to combat concentration, the “underlying disease” and “root problem” for creators).

249 See id. at 253 (contending typical, longstanding justifications for copyright law fail to
account for technological intermediaries’ “strategic agency”).

250 See id. at 270.

251 Litman, supra note 50, at 555; see also DiCola, supra note 15, at 257-58 (arguing
copyright expansion is likely to be less useful now than it would have been in predigital age).

252 See Treasury Laws Amendment (News Media and Digital Platforms Mandatory
Bargaining Code) Act 2021 (Cth) pt IVBA (Austl.) [hereinafter Australia News Code]
(addressing power imbalance between news media and digital platforms by allowing
Treasurer to “designate” online platforms to follow bargaining code of conduct); see also
Directive 2019/790, of the European Parliament and of the Council of Apr. 17, 2019 on
Copyright and Related Rights in the Digital Single Market and Amending Directives 96/9/EC
and 2001/29/EC, art. 15,2019 O.J. (L 130) 92 (regulating European copyright market in light
of advances in “online content-sharing” technology).

253 See Australia News Code, supra note 252, at pt IVBA div 6 sub-div A para 52ZE
(permitting “bargaining news business representative” to contact “responsible digital platform
corporation for a designated digital platform service” to bargain over specified issues relating
to news content published by platform service); see also News Media Bargaining Code:
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States, including one described in Section III.C.1. Taking a labor policy
approach, however, may be the best alternative, and is more consistent with that
taken by a close analog to music artists in the creative industries: actors. Actors’
performances have never been copyrightable and, instead, actors rely on
collective bargaining to secure fair compensation. As set forth below, it may be
time for artists to do the same.

This Part begins with pure copyright proposals (those that offer changes to
the fundamental doctrine), before turning to what I call “copyright-ish”
proposals. The latter are built on existing copyright systems and regulations, but
do not disturb the underlying exclusive rights or how those rights vest in authors.
In addition to reviewing existing legislative proposals, I add another one to the
copyright-ish bucket, which, like others in the same category, is actually an
intervention in the contracts that comprise the supply chain. Section III.C moves
the furthest away from copyright, detailing proposals that more directly affect
contract terms between artists and labels. Here I offer a second suggestion:
Artists ought to consider leveraging labor mechanisms in a manner consistent
with other creative workers.

A. Copyright Proposals

Using copyright to increase artist compensation must address one or both of
two copyright realities: artists typically do not retain their copyrights due to
work-for-hire provisions in record deals and sound recordings are granted lesser
protection than other copyrighted works. This Section discusses initiatives to
address both of these realities. Ultimately, though, neither proposal can lead to
guaranteed, increased compensation for artists,?>* and more practically, neither
is likely to be implemented into law.

1. Work for Hire Reform

Advocates have long complained that the gravest inequity in record deals is
the work for hire clause, which strips artists of the rights in their works forever
by deeming the label the “author” under copyright law.?>> Musician Nile

Project Overview, AUSTRALIAN COMPETITION & CONSUMER COMM N, https://www.accc.gov.
au/by-industry/digital-platforms-and-services/news-media-bargaining-code/news-media-bar
gaining-code [https://perma.cc/V8KF-HZTU] (last visited Dec. 20, 2025) (“The ACCC has
separately authorised both Country Press Australia on 5 August 2021, and Commercial Radio
Australia on 29 October 2021, to collectively bargain with each of Google and Facebook for
remuneration for news content featured on those platforms without breaching Australian
competition laws.”).

254 DiCola notes that “nothing Congress does to expand copyright is going to increase”
royalties for streaming. DiCola, supra note 15, at 260.

255 Author(s) of the Sound Recordings, U.S. COPYRIGHT OFF., https://www.copyright.gov/
eco/gram-sr/author.html [https://perma.cc/3DBR-HS5RC] (last visited Dec. 20, 2025) (“If the
sound recording was created as a work made for hire, then the employer or the party that
ordered or commissioned the work is considered the author, rather than the performer and/or
producer who actually created the recording.”).
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Rodgers has stated, “[T]he music business is the only business where after you
pay off the mortgage on the house they still own the house [(i.e., the
copyrights)].”256

Works for hire arise in two situations: when a work is created in an
employment context, or when it is specially commissioned in writing and fits
into one of several enumerated categories, such as a collective work.2%7 It is
relatively undisputed that artists are not considered employees, since under a
typical record deal, they do not get salaries, have no regular working hours, and
regularly seek other work (e.g., touring). Instead, record labels take the position
that artists’ recordings, and even the resulting albums, comprise specially
commissioned contributions to collective works and craft recording agreements
accordingly.?>® This approach is a bit of a fiction, albeit one that is generally
accepted in the industry.?®

For one, record labels are unlikely to uniformly provide the input needed to
make something “specially commissioned.”?® They might be very hands-on, or
they might ask an artist to deliver a pop album with little-to-no additional
direction on the content.®! At best, whether an album is truly specially
commissioned requires a fact-by-fact determination, as one court recently held
in declining to certify a class action seeking to settle the issue.?%> Nonetheless,

256 DCMS REPORT, supra note 13, at 29.

27 17U.8.C. § 101.

258 See PASSMAN, supra note 31, at 353 (highlighting record contracts’ language which
classifies recordings and albums as “collective works,” making them “works for hire”);
Okamoto, supra note 69, at 805, 809 (noting once artist selects or organizes songs for album,
album is classified as collective work or works for hire); see also West Contract, supra note
103, §5.01(a) (pronouncing all of West’s recordings and artwork created for use in
connection with recordings, including advertising, as works for hire).

259 See PASSMAN, supra note 31, at 322, 352-53 (discussing history of copyright and
current role of works for hire); Okamoto, supra note 69, at 802 (acknowledging works for
hire as one of major categories of creations).

260 Courts apply an “instance and expense” test to evaluate whether a work was truly
“specially ordered or commissioned.” Waite v. UMG Recordings, Inc., No. 19-CV-01091,
2023 WL 1069690, at *6 (S.D.N.Y. Jan. 27, 2023) (outlining, “‘[i]nstance’ refers to the extent
to which the hiring party provided the impetus for, participated in, or had the power to
supervise the creation of the work™ and “‘expense’ component refers to the resources the
hiring party invest[ed] in the creation of the work” (quoting Marvel Characters, Inc. v. Kirby,
726 F.3d 119, 139-40 (2d Cir. 2013))). Expounding on the second part of the test, the court
remarked that “payments of a sum certain weigh in favor of a work-for-hire relationship while
royalty payments do not.” /d.

261 See 1 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 5.03 (rev. ed.
1963) (summarizing Register of Copyright’s testimony as describing how record label’s role
had evolved to little more than upfront funding and backend distribution, with little in-
between).

262 Waite, 2023 WL 1069690, at *10 (holding although “[p]laintiffs’ claims raise issues of
fairness in copyright law that undoubtedly extend beyond their own grievances,” class action
is inappropriate because of “individualized evidence and case-by-case evaluations necessary
to resolve those claims”); see also Okamoto, supra note 69, at 808 (describing particular
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the labels impose the characterization across the board, which has profound
consequences.?®3

Labels do not just get more certain copyright protection (i.e., they do not have
to wait for someone to pass away to ascertain the copyright’s expiration date),
but they also avoid termination battles. If a record label (say Universal) signs a
deal with an artist (say Bob Marley), and Marley assigns his rights to the label,
he can terminate that assignment after thirty-five years and reclaim his rights.
But if Marley created his albums as works for hire, he has no such opportunity.
The lack of a termination right is critical for record labels and ensures a long-
term return on their upfront investment. It also eliminates the possibility that
labels’ efforts in creating a massively successful artist will lead to a “hold-up
problem” thirty-five years after the deal is signed.?®* Such a problem might arise
where a label makes significant investments in an artist, who in turn becomes
very profitable.?3 Then, that artist uses its termination right as a threat to extract
undue or unfair concessions from the label, who does not want to lose out on
future returns on its initial investment.26°

For that very reason, there are significant implications for artists. Although
termination would occur thirty-five years into the future, having the right in-
pocket means that there will be a guaranteed opportunity for renegotiation of

conditions which may on one hand make album a compilation, and on other collective work).
Litman noted that courts are unlikely to be helpful to artists, too. See Litman, supra note 50,
at 546 (explaining even if courts interpret statutes in artists’ favor, artists still lack control
over how much they earn from their works); see also LaFrance, supra note 101, at 380-82
(describing litigation over whether recording artists are subject to work-for-hire doctrine).

263 Tt is so profound that the labels were able to sneak “sound recordings” into the list of
enumerated work made for hire categories by legislation, but only for a year—after the
change, which was baked into a “technical amendment” bill, was discovered, Congress was
forced to repeal it. Intellectual Property and Communications Omnibus Reform Act of 1999,
Pub. L. No. 116-113, § 1011(d), 113 Stat. 1501A-521, 1501A-544 (amending definition of
“work for hire” by adding “as a sound recording” following “audiovisual work™), repealed
by, Work Made for Hire and Copyright Corrections Act of 2000, Pub. L. No. 106-379, § 2(a),
114 Stat. 1444, 1444 (striking “sound recording” from definition of “work made for hire”);
see Okamoto, supra note 69, at 792-93 (describing labels’ short-lived victory).

264 See Barnett, supra note 99, at 415-16 (recounting artists’ and record labels’ cost and
profit cycles); Okamoto, supra note 69, at 791 (stressing effect of works for hire on copyright
ownership, with creator of work never having vested interest).

265 See Kate Darling, Occupy Copyright: A Law & Economic Analysis of U.S. Author
Termination Rights, 63 BUFF. L. REv. 147, 168-70 (2015) (describing labels’ investment in
artists as sunk, relationship-specific costs that cannot be recouped, and examining how
termination rights give rise to hold-up problem); Barnett, supra note 99, at 412 (observing
copyright law is fashioned to guard against hold-up problem and affiliated transaction costs).

266 See Darling, supra note 265, at 170 (arguing termination rights reduce labels’
investment incentives and could facilitate opportunistic behavior); Jorge L. Contreras &
Andrew T. Hernacki, Copyright Termination and Technical Standards, 43 U. BALT. L. REv.
221, 230 (2014) (acknowledging existence of hold-up problem in copyright realm); Vladimir
Smirnov & Andrew Wait, Hold-Up and Sequential Specific Investments, 35 RAND J. ECON.
386, 399-400 (2004) (remarking on adverse consequences resulting from hold-up problem,
including discouraging investment and reducing both parties’ welfare).
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key terms, which could lead to improved economics.?®’ Alternatively, artists
would have the option to abandon reliance on their label. In that case, they would
recapture the sole right to sue for infringement and collect damages. In a work
for hire scenario, the record label may pursue infringement claims, but it is not
required to share any of the proceeds (as much as $150,000 per work)?® with
the artist unless negotiated for under contract.

Unfortunately, the short-term benefits of recharacterizing sound recordings
under record deals are mostly hypothetical. It is possible a label will concede
more favorable terms earlier on as an artist’s career develops to avoid a fight
decades later. But that outcome is far from certain, and rationally, a label would
not begin offering more favorable terms until an artist has a proven track record
of success. Ending work for hire in the industry would only favor prolific and
prosperous artists who still generate significant income decades after their first
deal.

The termination right originated in Congress’s 1976 Copyright Act overhaul,
so a flurry of litigation challenging the work for hire designation was expected
as soon as valid termination notices could be issued early in the new
millennium.2%° But that flurry did not materialize.?’® There have been just a small
handful of cases testing the matter and none have resulted in an outcome that
would apply industry-wide; instead, disputes appear to be routinely settled,
perhaps because of the high stakes to the label and cost of litigation for the
artist.’! One of the first notable cases to analyze termination rights was, in fact,

267 See Mills Music, Inc. v. Snyder, 469 U.S. 153, 172-73 (1985) (describing intent of
termination right to let authors get out of bad economic deals).

268 17 U.S.C. § 504(c)(2) (“In a case where the copyright owner sustains the burden of
proving, and the court finds, that infringement was committed willfully, the court in its
discretion may increase the award of statutory damages to a sum of not more than $150,000.”).

269 For transfers that include a right of publication (as most record deals would),
termination notices may only be sent in a five-year period beginning on the earlier of the
thirty-fifth anniversary of the date of publication of the transfer or the fortieth anniversary of
the execution of the agreement. 17 U.S.C. § 203(a)(3).

270 See Bell & Parchomovsky, supra note 70, at 1034 (describing “spate” of termination
rights litigation, despite much of that litigation not dealing with work for hire issue).

271 See PASSMAN, supra note 31, at 353 (asserting most claims settle before going to court);
Mandy Dalugdug, Sony Music Settles Copyright Dispute with Rock Musicians Including New
York Dolls’ David Johansen, Music Bus. WORLDWIDE (Feb. 27, 2024), https://www.music
businessworldwide.com/sony-music-settles-copyright-dispute-with-rock-musicians-includin
g-new-york-dolls-david-johansen [https://perma.cc/SCA8-RL3R] (giving examples of settled
cases involving well-known music artists); see also Blake Brittain, Warner Music, Country
Star Dwight Yoakam Settle Copyrights Dispute, REUTERS (Feb. 14, 2022, at 19:03 ET),
https://www.reuters.com/legal/transactional/warner-music-country-star-dwight-yoakam-
settle- copyrights- dispute- 2022-02-14 [https://perma.cc/ 2G9L-EYST] (indicating another
example of settled dispute over termination rights). Where artists have successfully
terminated their rights, it has been due to older recording agreements that do not include work
for hire language. See Stillwater Ltd. v. Basilotta, No. 21-55241, 2022 WL 1486825, at *1
(9th Cir. May 11, 2022) (holding, without reference to work-for-hire doctrine, artist could
terminate producer’s rights because work was not “joint work™).
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brought by Bob Marley’s family against his former label, Universal.?’> The court
ultimately determined that in that situation, Universal had provided sufficient
oversight of the recording process such that the songs constituted works for
hire.?”3 As noted above, more recently, a court determined that the issue was
simply too unique to each individual artist to make it appropriate for a class
action.?’*

Therefore, eliminating the ability of record labels to capture copyright
ownership through work-for-hire provisions is not just difficult, but far from a
panacea. Most artists would still be required to assign or exclusively license their
rights to the label. At best, this path has the potential to even out long-term
bargaining power between artists and labels, allowing for more equitable
contract terms some years before the termination period begins, which could be
well after an artist’s prime. Moreover, given that courts have declined class
certification for artists seeking to void the work made for hire clause, it is likely
that legislation would be needed to effectuate any universal fix; none has been
introduced.

2. Expanding Performance Right

While it does not address streaming payments, one longstanding bill in
Congress would put more money in at least some artists’ hands: what is currently
called the American Music Fairness Act (“AMFA”).27> The fifth iteration of this
bill since 2000, the current AMFA would expand the right to publicly perform
sound recordings to apply to all performances, not just those made digitally.?7¢
Consequently, broadcast radio stations would be required to obtain licenses from

272 See generally Fifty-Six Hope Rd. Music Ltd. v. UMG Recordings, Inc., No. 08 CIV.
6143, 2010 WL 3564258 (S.D.N.Y. Sep. 10, 2010) (holding recordings were works for hire
and thus record company owned copyrights to Marley’s works).

273 Id. at *10 (“The fact that Marley may have exercised artistic control over the recording
process, however, is legally irrelevant; what is dispositive is that [a Universal subsidiary] had
the contractual right to accept, reject, modify, and otherwise control the creation of the Sound
Recordings.” (citations omitted)).

274 Waite v. UMG Recordings, Inc., No. 19-CV-01091, 2023 WL 1069690, at *5
(S.D.N.Y. Jan. 27, 2023).

275 American Music Fairness Act of 2025, H.R. 861, 119th Cong. § 5 (2025) (amending
previous regulations to charge radio broadcasters fees to be distributed among artists). But see
Supporting the Local Radio Freedom Act, H.R. Con. Res. 12, 119th Cong. (2025) (defending
broadcast radio against any new content costs).

276 performance Rights Act, H.R. 848, 111th Cong. §§ 2(b), 6 (2009) (striking “digital”
specification in previous legislation); Fair Play Fair Pay Act of 2017, H.R. 1836, 115th Cong.
§2 (2017) (striking “digital” specification in previous legislation and including public
performances in royalty payment requirements); Free Market Royalty Act, H.R. 3219, 113th
Cong. §§ 2-3 (2013) (replacing “digital audio” with “audio” in previous legislation and
including public performances in royalty payment requirements); Ask Musicians for Music
Actof2019, H.R. 5219, 116th Cong. § 4 (2019) (replacing “a digital audio transmission” with
“an audio transmission” in previous legislation).
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record labels. The current proposal would offer radio stations the choice between
a statutorily regulated license and negotiated agreements with record labels.?7”
A review of the robust history and debate around expanding the sound-
recording right is beyond the scope of this Article. At a high level, record labels
would undoubtedly generate more revenues, some of which would presumably
flow to some artists.?’® And beyond new revenues in the United States,
expanding the sound-recording right has meaningful international
implications.?’”® Right now, American artists are denied royalties from radio
performances around the world (where they must be licensed), with limited
exceptions.?®® Under various reciprocal treaty terms, American artists could
collect revenues from foreign radio broadcasts if the United States were to allow
for the same within its borders.?8! The Recording Academy estimates that
$200 million annually would become available to artists from broadcasts outside

277 See H.R. 861 § 2(b) (striving to amend previous legislation to give radio stations
statutory license option).

278 But see Litman, supra note 50, at 555 (questioning whether more income in hands of
copyright owners would lead to improved artist remuneration). To be fair, some large
broadcasters have agreed to license sound recordings for both their digital and broadcast
services. In those contracts (the most famous involving Taylor Swift’s catalog), the licensor
reportedly agreed to lower digital royalty rates in exchange for a royalty on terrestrial plays.
Kristelia Garcia has written extensively on these deals, noting that it is likely the threat of
legislation that brought the parties to the table. Garcia, Penalty, supra note 100, at 1135-37
(citing Taylor Swift’s contract as example of how parties circumvent less profitable legislative
restrictions by agreeing to lower digital royalty rates and higher terrestrial play royalty rates);
Kristelia Garcia, The Emperor’s New Copyright, 103 B.U. L. REv. 837, 868-69 (2023)
[hereinafter Garcia, Emperor] (noting Swift’s savvy contracting success was partly due to her
fame and superstar status); see also Kristelia Garcia, Super-Statutory Contracting, 95 WASH.
L. REv. 1783, 1808-09 (2020) [hereinafter Garcia, Super-Statutory] (characterizing Swift’s
contract as “self-help” remedy to property entitlement in her sound recordings).

279 See Garcia, Emperor, supra note 278, at 889 (describing how proposed American
Music Fairness Act (“AMFA”) would liken U.S. policies to other developed nations’).

280 PASSMAN, supra note 31, at 325 (acknowledging even when artists are compensated for
performances in foreign territories, they must jump through particularly difficult hoops).

281 2 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 8.21 (rev. ed.
1961) (“[The] absence [of a performance right for sound recordings] caused U.S. law to be
out of synch with the laws of its trading partners, an anomaly that cost U.S. recording artists
dearly in recovering revenue dependent upon reciprocal protection in this country.”); Daniel
Gervais, The Protection of Performers Under U.S. Law in Comparative Perspective, 5 1P
THEORY 116, 127-28 (2015) (indicating if U.S. ratified Rome Convention, it would establish
reciprocity and secure payment for American artists); WIPO Copyright Treaties
Implementation Act and Online Copyright Liability Limitation Act: Hearing on H.R. 2281
and H.R. 2280 Before the Subcomm. on Cts. & Intell. Prop. of the H. Comm. on the Judiciary,
105th Cong. 43-54 (1997) (statement of Marybeth Peters, Reg. of Copyrights, U.S. Copyright
Off.) (coaxing legislators to pass bill that would bestow artists with more revenue in
increasingly digitalized global market).
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of the United States.?8? But only one version of the AMFA ever made it out of
committee, and never to the floor in either chamber. Resistance from the
broadcasting lobby has been nothing short of effective.?83

Nevertheless, the AMFA (or any prospective successor bill) is unlikely to
completely solve artists’ financial woes. Radio is a limited medium: there are a
finite number of spots for songs, and those spots frequently go to the most
popular artists, meaning many artists would see little revenues from radio
airplay.?8* Second, while broadcast radio listenership has not faced significant
declines as once predicted,?®’ it is also unlikely to grow in today’s online
environment. At best, it will remain stable (as it has since 2020).28¢ Cars are the
primary listening location for radio, and streaming services continue to make
inroads into the automotive experience.?®’ Indeed, increasing broadcast radio’s
operating expenses in what are considered precarious times for the format may
result in its accelerated demise, which would negatively impact both songwriters
(who currently receive radio royalties) and artists (some of whom, even without
royalties, still depend on radio for exposure).

282 American Music Fairness Act: Supporting Artists’ Rights on Radio, RECORDING ACAD.,
https://www.recordingacademy.com/advocacy/issues-policy/american-music-fairness-act
[https://perma.cc/SAZ6-FLKB] (last visited Dec. 20, 2025).

283 See Garcia, Penalty, supra note 100, at 1134-35 (showcasing broadcasters’ opposition
to reform); Ensuring Artists Fair Compensation: Updating the Performance Right and
Platform Parity for the 21st Century: Hearing Before the Subcomm. on Cts., the Internet &
Intell. Prop. of the H. Comm. on the Judiciary, 110th Cong. 13-31 (2007) (statement of
Marybeth Peters, Reg. of Copyrights, U.S. Copyright Off.) (casting doubt on broadcasters’
“rhetoric” and advocating for continued protection of performance right for sound
recordings); Garcia, Super-Statutory, supra note 278, at 1807 (highlighting broadcasters’ and
other industry professionals’ resistance to reform); Peter DiCola, Copyright Equality: Free
Speech, Efficiency, and Regulatory Parity in Distribution, 93 B.U. L. REv. 1837, 1881 (2013)
(noting unequal treatment of music distributors is First Amendment problem which silences
disfavored parties).

284 See Performance Rights Act, H.R. 848, 111th Cong. § 6 (2009) (providing royalty
payments to artists whose sound recordings are licensed, but failing to provide compensation
for smaller artists).

285 See Editorial Staff, New Survey Shows that the Death of Broadcast Radio Was Greatly
Exaggerated, DJ REVOLUTION (Feb. 16, 2024), https://www.thedjrevolution.com/survey-sho
ws-the-death-of-broadcast-radio-was-exaggerated [https://perma.cc/RPM2-493F] (reporting
people listen to radio more than streaming services and podcasts combined).

286 See Naomi Forman-Katz, For National Radio Day, Key Facts About Radio Listeners
and the Radio Industry in the U.S., PEW RscH. CTR. (Aug. 17, 2023), https://www.pew
research.org/short-reads/2023/08/17/for-national-radio-day-key-facts-about-radio-listeners-
and-the-radio-industry-in-the-us/ [https://perma.cc/7B4V-7KX3].

287 See Mary Whitfill Roeloffs, Americans Listen to Far More Radio than Podcasts—Even
Young People, New Data Shows, FORBES (May 1, 2024, at 10:29 ET), https://www.forbes.co
m/sites/maryroeloffs/2024/04/30/americans-listen-to-far-more-radio-than-podcasts-even-
young- people- new- data- shows [https:// perma.cc/ R3SL- 8GFK] (“Most audio content is
consumed outside of the home during the day . . . with 80% of specifically in-car listening
dedicated to radio.”).
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Additionally, arguments for bringing terrestrial radio within the ambit of
sound recording licensing are undercut by the realities of the industry, namely
that any money paid to record labels would be filtered through artists’
recoupable funds.?®® Just because a record label can claim more money from the
exploitation of music does not mean all artists see more money. The AMFA,
however, has one notably positive feature in this regard, as it would require that
half the royalties paid under the terms of any license be redirected to a nonprofit
collective, which would distribute those funds directly to artists.?®® More on this
shortly.

B. Copyright-ish Proposals

Absent a clear fix from core copyright principles, stakeholders are
increasingly looking at how copyright systems and regulations can be leveraged
to increase artist remuneration while keeping the underlying doctrine in place.
These proposals take advantage of those systems and regulations but are really
interventions in contractual arrangements in disguise.?’® They are discussed
next.

1.  Minimum Per-Stream Payments

In 2024, Representative Rashida Tlaib, whose district encompasses, in part,
the birthplace of Eminem, techno music, and Motown,?®! introduced the Living
Wage for Musicians Act.?? Speaking on the floor of the House of
Representatives, Tlaib argued:

Streaming now represents 84 percent of the recorded music industry’s
revenue in the United States, but most of the artists who bring joy to our
lives and culture aren’t seeing any of it. [The bill] would . . . support[] a
much more diverse set of artists, enabl[e] more recording and touring, and
send[] a ripple effect throughout local economies by supporting
professionals throughout the music industry.?%3

288 See Davis, supra note 53, at 399 (“Any amount of terrestrial radio revenue that a
recording artist would receive would be contingent upon the contractual provisions to which
they agreed with their respective intermediaries.”).

289 American Music Fairness Act of 2025, H.R. 861, 119th Cong. § 5 (2025) (requiring
entities with direct licenses to remit half of royalty obligations to designated nonprofit
collective); see Garcia, Reform, supra note 100, at 33 (endorsing this regime).

29 Some have referred to these sorts of laws as “mandatory copyright rules.” Alter, supra
note 91, at 634 (“Mandatory rules in copyright law implement such a distributive policy: they
seek to transfer to authors a larger part of the profits, one which they would not receive without
the existence of these rules.”).

291 This is, of course, Detroit.

292 See generally Living Wage for Musicians Act of 2024, H.R. 7763, 118th Cong. (2024)
(proposing establishment of Artist Compensation Royalty Fund supported by service-
provider fees and would distribute payments to musicians).

293 170 CoNG. REC. H1005 (daily ed. Mar. 7, 2024) (statement of Rep. Rashida Tlaib).
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How would the Living Wage for Musicians Act accomplish those objectives?
By requiring services to pay into a fund, with the goal of generating at least one
penny per stream for artists (an amount long advocated for by artists).?*
Unfortunately, that rallying cry ignores reality.

Take Spotify, for instance. The company’s total revenues in the fourth quarter
of 2024 were over $4.5 billion from 675 million monthly active users.??> If each
user initiated just six or seven streams that quarter, each costing Spotify a penny,
that would account for all of Spotify’s revenues, and leave no money for
songwriters, much less Spotify employees or the infrastructure needed to stream
music. It is not an overstatement to suggest that requiring Spotify to pay a cent
per stream would put Spotify out of business.??® At the same time, high per-
stream payments would likely cement Big Tech’s place in the market. Xiyin
Tang argues that any initiative to make streaming platforms pay more money
further entrenches the companies that can use music as a loss leader.?°” Apple,
Amazon, and Google-owned YouTube all have many other profitable businesses
that offset any losses from their respective music platforms; Spotify does not.?%%
No matter the per-stream amount, fixed royalties risk services paying out more
than the revenue they bring in. The benefit of the revenue share model is that it
cements a certain margin (on a percentage basis) for services that is correlated
with fluctuations in income.

Moreover, proposals that create artist funds, like Tlaib’s, fail to account for
the fact that any additional payment to artists results in services paying double
for content. Recall that artists do not hold the copyright to their works. To be on
solid footing under copyright law, a license from the record label is still
necessary, and that license is subject to all the economic terms on which the
labels insist. A separate remuneration scheme for artists does not diminish the
must-have component of a major label’s catalog and the leverage that comes
with it. All services get in return for paying additional artist compensation is to
avoid some to-be-determined noncopyright penalty. A better approach is to let
services deduct artist-fund payments from label payments, so that services do

294 Press Release, Rashida Tlaib, supra note 12 (noting bill would create new royalty to
compensate musicians at penny per stream); Terry, supra note 7 (noting more than 18,000
artists called on Spotify to adopt penny-per-stream royalty rate).

295 SpoTIFY, Q4 2024 UPDATE 3 (2025), https:/s29.q4cdn.com/175625835/files/doc_fin
ancials/2024/q4/Q4-2024-Shareholder-Deck-FINAL.pdf [https:/perma.cc/X8ZG-NY XX].

2% Tt would certainly be a barrier to entry for startups. See generally Landy, supra note 32
(describing how major record labels use mix of contractual terms and informal norms to exert
leverage over Spotify and other Big Tech distributors).

297 See Tang, supra note 177, at 1185 (“Requiring technology platforms to obtain
expensive licenses for user-generated content or requiring technology platforms to pay more
for licenses would further entrench, rather than enfeeble, dominant firms like Apple and
Google.”).

298 See id. (“The net effect of using content as a loss leader is that comparatively smaller
entrants are kept out of the market—even ones we think of as ‘large,” like Spotify, which did
not turn a profit for the first decade or so that it was in business.”).
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not lose additional margin and the labels participate in the redistribution of
royalties.

There are ample other deficiencies with Tlaib’s bill. For example, it requires
consumers of subscription services to foot the bill for the artist fund through a
50% surcharge on monthly subscription prices (capped at $10).2°° While this
lessens the effect on the services, such a requirement ultimately backfires.
Subscription prices are already on the rise, with all leading services recently
implementing increases (arguably at the labels’ behest).3% At some point, if
prices continue to rise, consumers will abandon paid subscriptions for the
advertising-supported tier, which the record labels openly disfavor.30! It pays
less, labels assert, and promotes the notion that music can be free (it was this
framing that sparked Swift’s 2014 protest).3%> Any legislation that forces a price
increase of at least 50% jeopardizes the subscription business—the industry’s
primary source of revenue.3? Legislators may feel this impact is mitigated by
forcing services to pay 10% of their advertising revenues to the fund.3%* But that
is also not insignificant, considering that services already pay close to 70% of
their revenues for music rights to sound recordings and musical works.3%3

Additionally, anytime Congress provides for a statutory payment to a third
party, issues with unclaimed royalties (i.e., those attributed to artists that cannot
be located) must be addressed. In the music publishing (songwriting) space,
industry stakeholders have legislated a pro rata, market share-based distribution

299 Living Wage for Musicians Act of 2024, H.R. 7763, 118th Cong. §§ 4(a), 5 (2024).

300 See, e.g., Tom Warren, Spotify Is Increasing US Prices Again, VERGE (June 3, 2024, at
06:34 ET), https://www.theverge.com/2024/6/3/24170301/spotify-us-price-increase-plans
[https://perma.cc/Z69L-6GPU] (noting recent increases in subscription prices for Spotify
users); Etan Vlessing, Universal Music Group CEO Welcomes Spotify Raising Subscription
Prices, HoLLYWOOD REP. (July 26, 2023, at 10:25 ET), https://www.hollywoodreporter.com/
business/ business-news/ universal- music- group-ceo-spotify-prices-1235545617 [https://per
ma.cc/2LZE-WSMV] (quoting Universal Music Group’s CEO as praising Spotify’s recent
subscription price hikes).

301 See DCMS HEARINGS, supra note 143, at Q326 (“[W]e would much rather the ad-
funded model was not there and that people literally went to subscription straight away,
because 95% of our revenue comes from the subscription model.”).

302 As a result, the major record labels impose far more restrictions on how their content
can be used for the advertising-supported tier than they do the subscription tier: they want
users to pay a monthly fee. See CMA REPORT, supra note 14, at 67 (noting music licenses
impose parameters on streaming services that encourage listeners to shy away from “free”
tiers funded through advertisements).

303 RIAA YEAR-END REPORT, supra note 42, at 1 (“Revenues from paid subscription
services grew 5% to $11.7 billion in 2024, accounting for 79% of streaming revenues, and
nearly two-thirds of total revenues.”).

304 Tiving Wages for Musicians Act of 2024, H.R. 7763, 118th Cong. § 2(b)(2)(B) (2024)
(requiring service providers to send 10% of non-subscription revenue each quarter to Artist
Compensation Royalty Fund).

305 DIGIT. MEDIA ASS’N, supra note 139 (noting rightsholders receive almost $74 of every
$100 in streaming revenue).
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that primarily benefits the major labels’ music publishing arms.3% That is similar
to what is proposed in the Living Wage for Musicians Act, which would allow
popular artists to make more money and nominally impacts more niche artists.37
In Section III.B.2, I propose a more equitable approach to dealing with
unclaimed royalties.

Proponents of Tlaib’s proposal argue that it would support “a more
sustainable income for a broader and more diverse set of artists,” and take
control out of “the hands of the major label CEOs [who] have been reaping
profits under the current system.”3% Those supporters also suggest that the bill
would support the vitality of more niche genres, like jazz, worship music, and
regional music, and lessen the need for artists to hold multiple jobs.3%° Other
commentators state that the bill will not change a thing for the major labels,
which have already adapted their business models to maximize profits from
streaming.>!® These latter reports are not wrong. What this legislation
demonstrates is manifest: Addressing the inequities of artist compensation
cannot be fixed at the service (or consumer) level and instead must directly target
the label arrangements imposed on artists.

2. Bypassing Recoupment

There is a common refrain in the industry: “the pie is only so big.”3!!
Streaming services only have so much money to pay rightsholders and still

306 See DCMS REPORT, supra note 13, at 90.

307 H.R. 7763 § 3.

308 UNITED MUSICIANS & ALLIED WORKERS, supra note 14.

309 See id. (“A more transparent, fair and equitable system of payments from streaming
would extend the benefits of this new technology to genres that have been largely shut out
from this new wealth . . ..”).

310 See Hilltop Staff, Congress Proposes New Bill Aimed at Increasing Royalty Payments
for Musicians, HILLTOP (Apr. 1, 2024), https://thehilltoponline.com/2024/04/01/congress-
proposes-new-bill-aimed-at-increasing-royalty-payments-for-musicians [https://perma.cc/C3
89-7R8M] (quoting former label executive’s commentary that record labels prioritize artist’s
streams and followers over talent).

311 Tryly, this industry loves pie. See, e.g., DCMS HEARINGS, supra note 143, at Q221,
282,340,430, 452,490, 597, 602, 607, 610, 637, 671, 685 (quoting representatives of Spotify,
Amazon, Universal, independent labels, collecting societies, songwriter advocacy groups, and
members of parliament all discussing the “pie”); BRITISH PHONOGRAPHIC INDUSTRY,
SUPPLEMENTARY WRITTEN EVIDENCE SUBMITTED BY THE BPI 1 (2021) [hereinafter BPI
Evidence], https://committees.parliament.uk/writtenevidence/23103/pdf (highlighting labels’
British trade association discussing the pie); see also Menell, supra note 178, at 550-51
(“Beyond the size of the music revenue pie . . . .”); How Should the Music Streaming Revenue
Pie Be Split?, Music Bus. WORLDWIDE (Jan. 19, 2021), https://www.musicbusinessworld
wide.com/ how-should-the-music-streaming-revenue-pie-be-split [https:// perma.cc/ Q7FY-
VQZM] (“The problem is not how the pie is split . . . .”); Caitlin Kelley, RIAA4 Reports that
Music Streaming Went from 7% to 80% of the U.S. Market This Decade, FORBES (Dec. 31,
2019, at 22:02 ET), https://www.forbes.com/sites/caitlinkelley/2020/12/31/riaa-reports-that-
music-streaming-went-from-7-to-80-of-the-us-market-this-decade [https://perma.cc/AH M3-
YIMBS] (discussing streaming’s account of the pie); Carving Up, or Growing the Pie?, MUSIC
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operate a sustainable business. But there is no reason why some pieces cannot
be redistributed. I offer one such redistribution that may ring a familiar tone with
proponents of the AMFA and Living Wage for Musicians bills by leveraging an
existing program from the Copyright Act to put money directly into artists’
pockets. The following proposal, however, also considers the nuances and terms
baked into the supply chain contracts. If copyright must be involved, this may
be how to do it.

Sections 112 and 114 of the Copyright Act provide for a statutory license for
noninteractive webcasters (i.e., Internet radio providers) that enables those
services to obtain a blanket license to all sound recordings, subject to paying
royalties and abiding by the terms set every five years by an administrative
tribunal, the Copyright Royalty Board.3!> The license is extremely limited in
scope and applies only to services that offer a true, “lean back™ radio
functionality akin to the traditional broadcast experience.>'> The statute itself
imposes several music programming requirements on licensees such that once
they cross a low interactivity threshold, licensees are outside the bounds of the
statute and must negotiate directly with record labels.3!* As a result, the license
is used sparingly by the major streaming services; their products simply do not
fit.315 That is unfortunate because Section 114 is the only section of the
Copyright Act that provides for direct payment to artists irrespective of any
agreements with intermediaries, even when artists have relinquished the rights
in their works.3!°

Royalties owed under the statutory license are paid to SoundExchange, a
nonprofit entity designated by regulation.?'” The Copyright Act mandates how
SoundExchange must distribute those royalties for a given song played on an
eligible service: 50% is paid to the copyright owner (the record label, which
distributes those royalties according to its artist contracts), 45% is paid directly

Bus. WORLDWIDE (June 7, 2023), https://www.musicbusinessworldwide.com/carving-up-or-
growing-the-pie [https://perma.cc/DT4F-PZW7] (exploring ways for all parties in music
industry to “have a hand on the carving knife” of pie); Lanre Bakare, The Music Streaming
Debate: What the Artists, Songwriters and Industry Insiders Say, GUARDIAN (Dec. 21, 2021,
at 09:48 ET), https://www.theguardian.com/ music/ 2021/ apr/ 10/ music-streaming-debate-
what-songwriter-artist-and-industry-insider-say-publication-parliamentary-report [https://per
ma.cc/TH8Q-DMCH] (“Artists and writers . . . . do not get their fair share of the pie.”).

312 See 17 U.S.C. §§ 112, 114 (prescribing recordkeeping rules and royalty rates for
noninteractive webcasters under statutory license).

313 See 17 U.S.C. § 114(d) (imposing limits on statutory license).

314 Id. (requiring services to follow programming limits to qualify for statutory license).

315 See Who Pays SoundExchange Q3 2023, SOUNDEXCHANGE, https://www.soundexc
hange.com/wp-content/uploads/2023/10/Who-Pays-SoundExchange-Q3-2023.pdf [https://pe
rma.cc/ESN6-CDTL] (last visited Dec. 7, 2025) (listing licensees).

316 See 17 U.S.C. § 114(g)(2) (establishing scheme for direct distribution of digital
performance royalties to copyright owners, featured artists, and non-featured performers,
irrespective of private contracts).

317 37 C.F.R. § 382.5(d) (2025) (designating SoundExchange, Inc. as collective to receive
and distribute royalties).
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to the featured artist(s), and the remaining 5% is distributed to a union-
administered fund for nonfeatured musicians and vocalists.3!® In contrast, when
a song is played on a streaming service like Spotify, all of the royalties are paid
to the record label and are subject to the artist’s contract terms (including
recoupment).31?

Scholars approve this regime. Garcia notes that without SoundExchange, it
would be easier for intermediaries to shortchange artists.3? Both Lydia Pallas
Loren and DiCola also endorse direct payments in light of the challenges and
inequities associated with recoupable funds.3?! Both the AMFA and Tlaib’s bill
include variations of the program.3?? It need not be so limited, though. This
royalty distribution scheme (the “SoundExchange program”) should be
extended to all voluntary blanket catalog license agreements, such as those
between Spotify and record labels, effectively increasing artist royalties to 45%
and enabling direct payments.

The SoundExchange program has several benefits. First, while it redistributes
the pie, it only reduces the piece that is currently paid to record labels and adds
a piece for direct payments to artists, leaving the pieces for songwriters and
platforms undisturbed. Second, it ameliorates the inequities embedded into
recording agreements through work-for-hire provisions and unchecked
recoupable funds. The SoundExchange program ensures that artists see income
from the very first play of their works, rather than waiting to recoup advances
and other costs.’?* This was intentional: The legislative history of the
Section 112/114 license confirms Congress’s concerns about artists not

318 17 U.S.C. § 114(g)(2) (explaining percentage breakdown of royalty distribution).

319 See Kristelia A. Garcia, Facilitating Competition by Remedial Regulation, 31
BERKELEY TECH. L.J. 183, 227 (2016) (“Without [Section 114(g)’s] statutory protection,
artists are left to whatever distribution they negotiated in their contract.”); Kristelia A. Garcia,
Copyright Arbitrage, 107 CALIF. L. REv. 199, 247 (2019) [hereinafter Garcia, Arbitrage]
(describing how statutory license distribution scheme benefits artists in short term).

320 See Garcia, Reform, supra note 100, at 33 (“[I]n the absence of statutory protection
for . . . musicians, vocalists, and artists, the intermediary record labels and music publishers
might cut them out of their share of royalties . . . .”); see also Litman, supra note 50, at 548
(noting private collecting societies are more likely to shortchange artists).

21 See DiCola, supra note 283, at 1851 (discussing how direct payments to artists are
“important” and “especially significant”); Lydia Pallas Loren, Copyright Jumps the Shark:
The Music Modernization Act, 99 B.U. L. REV. 2519, 2541 (2019) (“Direct payments to artists
are important because the money does not pass through the record companies and, thus, is not
subjected to various set-offs, recoupments, and adjustment that record deals are notorious for
including.”).

322 See American Music Fairness Act of 2025, H.R. 861, 119th Cong. §5 (2025)
(amending 17 U.S.C. § 114(g) to require half of royalties from direct deals still go to artists
through statutory payment scheme); Living Wage for Musicians Act of 2024, H.R. 7763,
118th Cong. §2 (2024) (creating federally administered fund akin to SoundExchange
program).

323 See DiCola, supra note 283, at 1851; Loren, supra note 321, at 2541.
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receiving their “fair share” of royalties.3?* Third, the program pays artists on a
regular, predictable timeline. By contrast, artists subject to recoupment have no
idea when—or if—they will earn any money, let alone when they might have
enough money to quit a second job.3?> The program requires services to pay
SoundExchange monthly, and SoundExchange to pay artists promptly.32¢
Fourth, expanding the SoundExchange program would also align with
international trends toward legislating direct payment paths for artists. In recent
years, policymakers in Spain, Belgium, and Germany have enacted legislation
ensuring that some amount of money bypasses record labels and goes straight to
artists.3?

From the services’ standpoint, little would change. The services would simply
pay SoundExchange instead of the labels. SoundExchange would then remit
payments and report to the various payees. Similarly, little would need to change
for SoundExchange, as it already has the data indicating who gets paid for each
song and in what amounts from its administration of the noninteractive statutory
license.3?8

Things get a bit more complicated on the label side (especially for major
labels) because pursuant to their licenses, the upfront minimum-guarantee
payment is not allocated to artists until subsequent usage is reported. One
possible approach is for SoundExchange to hold the minimum-guarantee
payments in an interest-bearing account until usage reporting is available. As
royalties are earned, SoundExchange would debit the minimum-guarantee

324 See H.R. REP. NO. 104-274, at 23-24 (1995) (observing disadvantages of work-for-hire
doctrine, which include performers relying on contractual rights to receive compensation from
copyright holders).

325 See CMA REPORT, supra note 14, at 50 (“[A]n artist may face a degree of income
uncertainty and in their early years they may receive little or no royalty income . . . .”); Garcia,
Arbitrage, supra note 319, at 247 (describing “long-term negative impact on creation and
societal wellbeing” of artists not earning money from their recordings); see also Priest, supra
note 123, at 778-79 (analogizing artist to entrepreneurs).

326 See 37 C.F.R. § 385.3 (2025) (describing licensees must pay late fees of 1.5% per
month).

327 See Texto refundido de la Ley de Propiedad Intelectual [Consolidated Text of the
Intellectual Property Act] art. 108.4 (B.O.E. 1996, 8930) (Spain) (articulating commercial
licensees’ payment obligations to performers); CDE (Belg.), art. X1.228/11 (giving authors
and performers right to remuneration even after licensing their work to services);
Urheberrechts-Diensteanbieter-Gesetz [UrhDaG] [Act on the Copyright Liability of Online
Content Sharing Service Providers], May 31, 2021, BUNDESGESETZBLATT, Teil I [BGBL I] at
1204, pt. 2, §4(3) (Ger.) (declaring service providers must pay “author[s] appropriate
remuneration” for communication of work). Uruguay has enacted a law ensuring record labels
pay artists fairly. Paul Sawers, Spotify U-turns on Uruguay Exit After Government Gives
Assurances on Artist Payments, TECHCRUNCH (Dec. 13, 2023, at 08:17 PT), https://tech
crunch.com/2023/12/13/spotify-u-turns-on-uruguay-exit-after-government-gives-assurances
-on-artist-payments [https://perma.cc/B3CF-6ZPF] (discussing Uruguay placing burden of
paying artists “fair[ly] and equitabl[y]” on record labels rather than services like Spotify).

328 See 37 C.F.R. § 382.5(c) (2025) (“Licensees and the Collective shall keep books and
records relating to payments and distributions of royalties . . . .”).



2132 BOSTON UNIVERSITY LAW REVIEW [Vol. 105:2075

account to pay labels and artists, and distribute any remaining breakage to the
label and its artists (based on relative stream share) at the end of each relevant
contract term. Alternatively, the minimum guarantee could be treated as a true-
up that occurs at the end of a contract term, rather than the beginning, eliminating
the need for SoundExchange to manage any related accounting. Either approach
could have broader effects and mitigate the negative externalities of the current
status quo.

The minimum guarantees were originally implemented as a form of security
interest against a service’s viability, so their purpose is still served by ensuring
the service remains on the hook for the fee. The minimum guarantees just may
not flow to the label immediately. If labels are not receiving those giant
payments up front, they may be more inclined to reduce the size of the minimum
guarantees—at least for established services where viability is no longer
seriously in doubt (and which currently pay the highest minimum guarantees).
Any incentive to reduce these payments has ripple effects throughout the whole
ecosystem. When services more easily recoup, they have more freedom in
programming content. This, in turn, helps level the playing field between major
and independent label artists.3?°

To the extent any changes to the current structure of the SoundExchange
program are warranted, they should focus on how unclaimed royalties are
handled. Currently, if any royalties remain unclaimed after three years,
SoundExchange may retain those amounts to offset its administrative costs.330
But if the concern is supporting the continued creation of music, then another
approach would be to direct those funds to nonprofits and other organizations
that support the creative industries, similar to how governments in some other
countries allocate streaming taxes and levies.?3! In those systems, the money
provides targeted support for the artists who may need it most. In Canada, for
instance, a government agency designates certain funds to receive money
collected from broadcast and online services.?3> Those funds must then be
approved and certified as consistent with the law’s aims to support the creative
sector.333 Certified recipients include those seeking to promote regional culture,

329 See Landy, supra note 32, at 1300-02 (arguing size of minimum guarantee also affects
survivability of startup).

30 37 C.F.R. § 380.4(b) (2025).

31 See, e.g., Streaming Tax, CENTRE NATIONALE DE LA MUSIQUE (Sep. 16, 2024), https://
cnm.fr/en/news/streaming-tax [https://perma.cc/J4SD-2VQ6] (describing how proceeds from
France’s music streaming levy are allocated).

32 See Certified Independent Production Funds, CANADIAN RADIO-TELEVISION &
TeLECOMMS. COMM’N (Nov. 10, 2025), https://crtc.gc.ca/eng/general/cipfund.htm [https://per
ma.cc/U3FL-YRXZ] (listing funds broadcasting services must make financial contributions
to).

33 See id.
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independent creators, and historically marginalized communities.>3* The United
States could consider reallocating any interest earned from upfront minimum
guarantee payments, splitting it between SoundExchange and the labels.
SoundExchange could use the money to subsidize its administrative costs, and
thereby reduce the administrative charge levied on artists and smaller labels.

The primary downside to expanding the SoundExchange program is that it
could take artists longer to recoup their balances with their labels. Recoupment
status, however, may be less significant if artists earn money from the first
stream onward. Additionally, the statute could be drafted to give artists an option
whereby those who wish to recoup more quickly could simply opt out of the
program.

This is not to suggest such a scheme would easily pass through Congress. The
major record labels (who have a sophisticated lobbying operation)®*> have
opposed new royalty distribution schemes that cut them out, even when those
schemes put more money in artists’ hands.33¢ They assert that any dollar not
routed through their systems reduces the amounts available to invest in new
talent.337 They might also contend that, as the primary investors in new sound
recordings, reducing their income diminishes their incentives to invest in new
creative works and thus undermines copyright’s purpose. But such a statement
may be a bit hyperbolic. Copyright is not intended to allow investors to
maximize their profits to the point of excess; rather, it is intended to provide
only what is necessary to encourage further investment.3*® While it is hard to
pinpoint the exact figure, the major labels’ profits have fluctuated over the last

334 See id. (stating part of required contribution to funds supports “[iJndigenous content,
content created by and for equity-deserving groups as well as content produced by official
language minority communities . . . and diverse communities”).

35 See, e.g., Joanne Levine, RIAA Ramps Up Lobbying to $2.5M in Q1 2025, Targets Al
and Copyright Protection, LEGIS1 (Aug. 28, 2025), https://legis1.com/news/riaa-ramps-up-
lobbying-to-2-5m-in-q1-2025-targets-ai-and-copyright-protection [https://perma.cc/ KP7Y-
T9P5] (noting labels’ trade association spent approximately $2.5 million lobbying in first
quarter of 2025 alone).

336 See BPI Evidence, supra note 311, at 2 (stressing “equitable remuneration” scheme
would see “label investment fall” by undermining commercial freedom and competitiveness
in market).

37 See id. (“Moving to an [equitable remuneration] model . . . . runs a significant risk of
reducing the ability of labels to invest in new talent and music.”). Record labels have joined
with streaming services in a lawsuit challenging the constitutionality of Belgium’s new law.
CC [Constitutional Court], Sep. 26, 2024, n °98/2024 (referring preliminary questions
regarding annulment of Belgium’s automatic remuneration provision to European Union’s
Court of Justice).

38 See, e.g., Shani Shisha, Commercializing Copyright, 65 B.C. L. REv. 443, 493-94
(2025) (“[Clopyright does not aim to provide the largest incentive possible, only the optimal
incentive.”); Lunney, supra note 77, at 57 (“When a copyright owner has had the opportunity
to recoup, and certainly, when the copyright owner has recouped, its persuasion costs, the
purpose of copyright has been satisfied. At that point, copyright protection should end.”).
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several decades, and the companies never stopped investing in music.33° From a
copyright standpoint, that suggests that they have consistently earned sufficient
revenues to make investment in creative works worthy, even when profits are
down.

skeskoskosk ok

As potential solutions move away from fundamental changes to copyright law
and closer to the contract terms that dictate artist compensation, they become
more viable. But as the discussion above illustrates, any solution leveraging
existing copyright systems must consider the complex nuances of the industry.
Simpler and more enduring solutions may be found at the first bargaining table
in the supply chain. Those are the subject of what follows.

C. Contract Proposals

It is difficult to fix a compensation problem primarily deriving from contract
solely through copyright. Compensation for work created under contracts is a
problem ably handled through a different policy framework: labor. In fact, Tang
argues that the labels are little more than firms that order and organize labor
inputs.3*® The challenges described in this Article must therefore consider the
role of human labor.3*! After all, artists are the workers creating the inputs that
are subsequently commercialized by record labels and streaming services.3*?
How that work is compensated is governed by contract.

Embracing labor policy to empower musicians to unionize and negotiate
collective bargaining agreements with record labels would help level the playing
field between the creators of works and exploiters of those works, as has long
been the case for other sectors of the entertainment industry, and as other
scholars have begun to recognize.3*> In this Section, I explore what such an
approach could look like. I then describe a different approach taken by United

339 See Felix Richter, From Tape to Tidal: 4 Decades of U.S. Music Sales, STATISTA (June
24, 2022), https://www.statista.com/chart/17244/us-music-revenue-by-format [https://perma.
cc/C9BQ-JKZJ] (depicting volatility in music industry’s annual revenue, which throughout
last four decades spanned from under $8 billion to over $23 billion).

340 See Tang, supra note 18, at 91 (“[Intellectual property] mediates between the rights of
creative workers and the large firms that coordinate and exploit such labor.”).

341 See id. at 91-92 (justifying importance of viewing creative workers through “wage
labor” lens).

342 See DiCola, supra note 100, at 336, 340 (suggesting policymakers ought to look at
policy that goes beyond copyright in order to ensure sufficient returns for artists, which
includes examining labor outcomes).

343 See DiCola, supra note 15, at 280 (“To bargain fairly over the economic surplus
generated by creative works, creators need to consolidate in their own way [i.e., via labor
unions].”); see also Tang, supra note 18, at 110-11 (heralding unionization efforts in
journalism, entertainment, and academia, as well as walkouts by SAG-AFTRA members, all
of which enjoyed broad public support).
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Kingdom policymakers, who have turned to self-regulation in an attempt to level
the playing field.

1. Collective Bargaining

In 2023, Representative Deborah Ross introduced the Protect Working
Musicians Act, which would authorize independent musicians and small labels
to collectively bargain with streaming platforms to license their works without
running afoul of the antitrust laws that prohibit price-fixing among
competitors.>** The bill is sound policy in the abstract but does not square with
reality. Tens of thousands of independent labels are already members of Merlin,
a licensing vehicle that collectively licenses their works to streaming services
(seemingly without raising competition issues).>*> Moreover, any unsigned artist
must still license their works to a streaming platform through a third party; no
artist grants direct licenses to streaming services.>*¢ Instead, unsigned artists
license their works through aggregators, who enter into agreements with
streaming services.>*” Aggregators play important roles for both sides of the
supply chain: they handle the technical aspects of delivery (e.g., file formatting,
metadata), collect and remit royalty statements, and have teams that interface
directly with streaming services to promote music.>*® Representative Ross’ bill
does not meaningfully solve the problem.3# It does, however, signal a growing
legislative appetite for labor- and contract-related solutions to challenges in
creative industries.

Nearly a decade ago, sixteen marquee artists, including Jay-Z, Coldplay,
Alicia Keys, Daft Punk, and Madonna, launched their own streaming service,

344 See Protect Working Musicians Act of 2023, H.R. 5576, 118th Cong. § 3(b) (2023)
(mandating music creators shall not be held liable for entering into collective bargaining
agreements with streaming services).

345 See Get to Know Our Global Membership, MERLIN, https://merlinnetwork.org/our-
members/ [https://perma.cc/4H7B-EZEM] (last visited Dec. 7, 2025) (“Our membership is
based in over 70 countries and represents the dynamic global catalog of tens of thousands of
labels from virtually every country and region.”).

346 See supra Part 1 (discussing contracts between artists and record labels and between
record labels and streaming services).

347 See Provider Directory, SPOTIFY FOR ARTISTS, https://artists.spotify.com/providers
[https://perma.cc/6WSW-SDIG] (last visited Dec. 20, 2025) (listing approved distributors for
unsigned artists).

348 See, e.g., TUNECORE, https://www.tunecore.com [https://perma.cc/4VYD-MLLT] (last
visited Dec. 20, 2025) (“TuneCore offers independent music distribution, publishing
administration, and promotional tools that help musicians grow their audience and revenue.”).

39 To be clear, there is an argument that the bill would allow independent artists to
collectively boycott streaming services, which, at significant scale, could yield some results.
Yet, the bill also fails to acknowledge that the sound recording comprises just half of the rights
that a service must license to stream music. Services must also obtain licenses from
composition copyright owners, whose priorities do not always align with those of sound-
recording rightholders, but the “pie” from which both are paid is the same.
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Tidal.3%% At the time, Keys said that, “We believe that it is in everyone’s
interests . . . to preserve the value of music, and to ensure a healthy and robust
industry for years to come.”33! While Tidal struggled to succeed (in part because
it sought to pay the record industry more than other platforms)*3? and was
ultimately sold to the payments company Square in what a Delaware court called
“a terrible business decision,”3%3 the artists behind the initiative were right about
one thing: Banding together can yield impactful results. Yet, when it comes to
the most powerful form of unified action—collective bargaining—featured
artists have used the tool far less effectively than other creatives who relinquish
their copyrights (e.g., actors, writers, directors, and background musicians). That
leaves a lot of room for progress.

Employment law allows workers to unionize and collectively bargain without
running afoul of antitrust laws.3>* The benefits of unions are well-documented:
they help achieve greater equity throughout society in several ways, including
economic, political, and democratic engagement.3> Unions help even out power
imbalances between workers and executives to create fairer outcomes and
address issues that might otherwise be swept under the rug.33¢

Unions have played a famously critical role in many creative industries,
negotiating for minimum compensation terms, workplace conditions, and
more.>3” They have the power and ability to shift (and have shifted) industry

330 Rishi Iyengar, Jay Z Just Launched His Own Music-Streaming Service Called Tidal,
TiME (Mar. 30, 2015, at 23:43 ET), https://time.com/3764675/tidal-for-all-jay-z-streaming-
music-spotify (detailing Tidal’s launch, features, and pricing).

351 Id

352 See Tribulski, supra note 110, at 119 (“First and foremost, TIDAL pays its artists,
producers, and songwriters more for their streams than other platforms, in part to ‘ensure
music maintains its value.’”).

333 City of Coral Springs Police Officers’ Pension Plan ex rel. Block v. Dorsey, No. 2022-
0091, 2023 WL 3316246, at *1 (Del. Ch. May 9, 2023).

334 29 U.S.C. § 157 (“Employees shall have the right to self-organization, to form, join, or
assist labor organizations, to bargain collectively . . . .”).

355 See Kate Andrias, The New Labor Law, 126 YALEL.J. 2, 8, 10 (2016) (explaining how
new labor law combining social bargaining with worksite representation positions unions as
“political actors representing workers generally”); Benjamin 1. Sachs, The Unbundled Union:
Politics Without Collective Bargaining, 123 YALE L.J. 148, 167-69 (2013) (explaining unions
are sources of political influence due to their ability to organize and advocate for policy
preferences of poor and middle class); Richard A. Epstein, Labor Unions: Saviors or
Scourges, 41 Cap. U. L. REv. 1, 32 (2013) (highlighting 75% of New York’s public workers
are unionized).

336 See, e.g., Andrias, supra note 355, at 76 (“Strong worker organizations . . . help
redistribute power, which, over time, helps maintain a measure of political and economic
equality.”).

357 See Duncan Crabtree-Ireland, Labor Law in the Entertainment Industry: Supplemental
Payments, Intellectual Property Rights, and the Role of Unions, ENT. & SPORTS LAW., Winter
2015, at 4, 6 (clarifying union’s responsibility to negotiate minimum terms and employment
conditions is critical for performers, as they often work several roles at different employers);
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practices through contract.3>® Following the 2023 actors strike, the Screen
Actors Guild-American Federation of Television and Radio Artists (“SAG-
AFTRA”) secured terms addressing the allocation of flat-fee payments (i.e.,
those not tied to the usage of any particular work), residuals (royalties for the
usage of legacy works), data transparency, and artificial intelligence.’>® The
Writers Guild of America achieved similar wins for writers.3%® There has been
no correlative, industry-wide collective effort on the music front to address the
workplace relationship between labels and artists.

Featured artists are eligible for membership in SAG-AFTRA, and many,
including Swift, are members.>¢! But music membership in SAG-AFTRA is
low—in 2019, SAG-AFTRA boasted just 5,000 singers.>*> Most of those are,
reportedly, signed to major labels.3%3 As a result, SAG-AFTRA seems to have a
limited mandate to represent artists, yet it has sought to achieve some benefits
for those members.

In spring 2024, SAG-AFTRA and “leading record labels,” including the
major labels, agreed to a National Code of Fair Practice for Sound Recordings

DiCola, supra note 15, at 280 (highlighting union bargaining can improve wages and royalty
payments, inter alia).

338 See Andrias, supra note 355, at 79 (explaining union sectoral bargaining affects wages
across labor market by applying agreements industry- or region-wide, promoting overall wage
compression).

339 See Tang, supra note 18, at 85-86 (describing Screen Actors Guild-American
Federation of Television and Radio Artists (“SAG-AFTRA”) negotiations and expressing
concerns about royalties and studios’ use of artificial intelligence).

360 See What We Won, WRITERS GUILD OF AM. CONT. 2023, https://www.wgacontract
2023.org/the-campaign/what-we-won [https://perma.cc/T2JK-KHWN] (last visited Dec. 20,
2025) (providing summary of new contract terms obtained through striking, including
increased residual bases, accelerated payment schedules, and regulation of use of artificial
intelligence).

361 Membership and Benefits, SAG-AFTRA, https://www.sagaftra.org/membership-bene
fits (last visited Dec. 20, 2025) (promulgating benefits of membership and instructing how to
join union); Izellah Wang, Taylor Swift’s Impact on the SAG AFTRA Strike, CoLUM. J.L. &
ARTS (Nov. 5, 2023), https://journals.library.columbia.edu/index.php/lawandarts/announce
ment/view/662 [https://perma.cc/75C3-4UUL] (highlighting Taylor Swift is “SAG-AFTRA
union member herself”). AFTRA stands for the American Federation of Television and Radio
Artists. Background musicians and vocalists are eligible for membership (and collectively
bargain) through a different union, the American Federation of Musicians. See About AFM,
AM. FED’N OF MUSICIANS, https:// www.afm.org/ about/ about-afm [https://perma.cc/2EGB-
XKFM] (last visited Dec. 20, 2025).

362 Elias Leight, There’s a Musician’s Union. Many Musicians Are Unaware—or Unable
to Join, ROLLING STONE (May 6, 2019), https://www.rollingstone.com/music/music-features/
theres-a-musicians-union-many-musicians-are-unaware-or-unable-to-join-831574 [https://pe
rma.cc/G27A-NDIJ].

363 Id.; see also L. Camille Cordova, Comment, “Stronger” Together: Kanye Could Have
Owned His Masters by Engaging in Collective Bargaining, 22 PEPP. Disp. REsOL. L.J. 39, 58-
59 (2022) (describing SAG-AFTRA’s limited recording artist membership).
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(the “SAG-AFTRA Code”), building on an agreement that originated in 1951.364
The SAG-AFTRA Code achieves, among other things: (1) minimum payments
per-recording session; (2) increased payments from labels into health insurance
and retirement plans; and (3) a requirement that labels obtain consent from any
artist whose voice is being replicated with the use of artificial intelligence (“AI”)
in a new sound recording.3

The SAG-AFTRA Code is a good start, but it is just that. It barely skims the
surface of the one-sided relationship between labels and artists. The 2023
Hollywood strikes demonstrated how effective unions (the very same union!)
can be in negotiating economic and noneconomic terms that benefit members
across the board. A membership drive, coupled with more robust collective
bargaining, could significantly impact the artist experience’®® and yield
improvements on several matters.3%” For example, the union could achieve parity
for artists on how unallocated money, such as breakage and profits from the sale
of equity, are distributed to artists. It could seek to limit the sort of monies that
are and are not recoupable—a particularly salient point here, as labels have taken
the position that union payments made under the SAG-AFTRA Code to session
vocalists are recoupable.’®® It could step in to help address practices and

364 See Press Release, Universal Music Grp., SAG-AFTRA, Record Labels Reach
Tentative Sound Recordings Agreement (Apr. 12, 2024), https://www.universalmusic.com/sa
g-aftra- record- labels- reach-tentative-sound-recordings-agreement [https://perma.cc/GXU6-
CFAG]. Some version of this agreement dates back to 1950. Sound Recordings, SAG-
AFTRA, https:// www.sagaftra.org/ production- center/ contract/ 806/ getting- started (last
visited Dec. 7, 2025).

365 SAG-AFTRA, SOUND RECORDINGS CODE: APPENDIX: ARTIFICIAL INTELLIGENCE
AGREEMENT 2 (Apr. 6, 2024), https://www.sagaftra.org/sites/default/files/Sound%20Record
ings%20Code%20Appendix%200n%20Artificial%20Intelligence.pdf (“The Company shall
obtain the consent of an Artist in order to release a Covered Sound Recording if such Covered
Sound Recording features a Digital Voice Replica of that Artist.”); Memorandum of
Agreement, SAG-AFTRA National Code of Fair Practice for Sound Recordings 1 (Apr. 6,
2024), https://www.sagaftra.org/sites/default/files/2021-2026%20Sound%20Recordings%20
Code%20MOA.pdf (discussing required health plan contributions and wage increases).

366 See Epstein, supra note 355, at 29 (noting workers are more likely to join unions when
union can provide them more than they can get on their own).

367 See Chisolm, supra note 18, at 321-22 (describing how SAG-AFTRA Code
insufficiently addresses record deal terms); see also Cordova, supra note 363, at 56
(suggesting recording artists would benefit from stronger union representation); Brandon
Milostan & Graham Fenton, Swimming with the Stream, L.A. LAw., May 2024, at 26, 29
(describing data terms of Hollywood agreements that followed strikes).

368 See PASSMAN, supra note 31, at 88 (explaining recoupable costs include union “scale”
payments, which are minimum amounts required to be paid to artists under union rules);
Chisolm, supra note 18, at 322 (“Those payments, to the recording artists and to any other
session vocalists, are deemed part of the recording costs recoupable against the royalties
payable to the recording artist under the recording agreement.”); see also West Contract,
supra note 103, § 6.01(c) (conditioning numerous advances on completion of union-required
documentation); Limp Bizkit Contract, supra note 104, § 5.01 (classifying as recoupable
union scale payments made to band itself).
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streaming remuneration related to evolving technological issues. Further, it
could set minimum royalty rates for all artists. Critically, it could provide the
kind of “social safety net” DiCola (and Chappell Roan) argue is necessary for
all creators, by guaranteeing health insurance.3%°

The union could also negotiate for the sharing of settlement payments in
catalog-wide copyright infringement cases. The major labels have sued two
generative Al companies for using their catalogs to train models;37° if they win,
the artists ought to participate in any recovery. There are criminal cases against
individuals who have fraudulent stream operations (designed to run up
streaming numbers with automated technologies to collect more revenues);37! if
any money is ultimately recovered from that litigation and distributed to the
labels, artists ought to share in it as well. In the past, label contracts have made
clear that they will not share in general settlements.3’2 A stronger union could
also partner with labels to conduct studies on unresolved matters, such as the
appropriate way to calculate the stream share.3”3 It could seek more favorable
terms on data transparency, like those in the United Kingdom’s Code (discussed
below).374

36 DiCola, supra note 15, at 278; see Roan, supra note 43 (detailing Roan’s loss of
healthcare after being dropped by her label and advocating for livable wages and healthcare
for artists); see also Nirvana (@Nirvana), X (Feb. 7, 2025, at 10:21 ET), https://x.com/
nirvana/status/1887884378472374466 [https://perma.cc/7V3D-45DL] (encouraging artists to
obtain health insurance through SAG-AFTRA).

370 See Press Statement, Recording Ass’n. of Am., Record Companies Bring Landmark
Cases for Responsible Al Against Suno and Udio in Boston and New York Federal Courts,
Respectively (June 24, 2024), https://www.riaa.com/record-companies-bring-landmark-cas
es-for-responsible-ai-againstsuno-and-udio-in-boston-and-new-york-federal-courts-respecti
vely [https://perma.cc/ 6QNR- RCYX] (detailing lawsuits filed against Suno and Udio for
copyright infringement).

371 See Indictment at 1, United States v. Smith, No. 1:24-cr-00504 (S.D.N.Y. Aug. 26,
2024) (detailing how Smith inflated music streams on digital streaming platforms and used
automated programs “to stream the Al-generated songs billions of times”); Ben Sisario, While
Some Cry ‘Fake,” Spotify Sees No Need to Apologize, N.Y. TIMES (July 14, 2017), https://
www.nytimes.com/2017/07/14/business/media/while-some-cry-fake-spotify-sees-no-need-
to-apologize.html (highlighting Spotify allegedly using fake artists to inflate streams and
reduce payments to real artists and labels).

372 See 19 Recordings Ltd. v. Sony Music Ent., 97 F. Supp. 3d 433, 444-45 (SD.N.Y.
2015) (noting , pursuant to contract, 19 Recordings is not “entitled to a share of income
received by or credited to [Sony] on a general or label basis” from settlements).

373 See Stuart Dredge, French Study Offers New Data on Impact of User-Centric Payouts,
Music ALLy (Jan. 28, 2021), https://musically.com/2021/01/28/french-study-offers-new-
data-on-impact-of-user-centric-payouts/ [https://perma.cc/G8HP-ZTMR] (emphasizing need
for more data from major streaming services to clarify impact of user-centric royalty models).

374 See Guidance: UK Voluntary Code of Good Practice on Transparency in Music
Streaming, GOV.UK (Jan. 31, 2024) [hereinafter UK Code], https://www.gov.uk/guidance
/uk-voluntary-code-of-good-practice-on-transparency-in-music-streaming [https://perma.cc/
2WGU-4VYD] (explaining how United Kingdom’s Code levels bargaining power by
guaranteeing artists access to minimum required information).
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Right now, movement on those matters is reserved only to superstar artists
who have individual leverage to negotiate.3”> A fortified union balances not just
the relative bargaining power between artists and labels, but also promotes
equity within the artist community that is otherwise impossible to achieve.37°

It may not be easy, however, to secure stronger representation. Music
membership is low.3”7 Perhaps that is because artists who are not signed to major
labels are not aware they can join the union, which has not been sufficiently
marketed.”® For those who are aware, they may see union membership as purely
a cost, with little benefit, since the labels already voluntarily agreed to abide by
the SAG-AFTRA Code.3”°

Legally, artists’ employment status may be a barrier. Individuals must
typically be classified as employees to join a union.38? Artists are independent
contractors.?®! However, courts have interpreted the notion of an “employee”
under the National Labor Relations Act (“NLRA”) (which authorizes unions)
broadly, such that other Hollywood creatives like screenwriters are considered

375 See Garcia, Emperor, supra note 278, at 874 (describing difficulties facing non-
superstars in obtaining fair contract terms).

376 See id. at 874, 883 (framing difference in bargaining power between superstars and
other artists as issue of distributed justice, and noting Swift and other superstars may negotiate
groundbreaking terms for themselves without necessarily improving terms for others).

377 See Ramon Ricker, The Musician’s Union: A Contrarian Point of View—Sort of,
EASTMAN INST. FOR MuUSIC LEADERSHIP (Mar. 16, 2011), https://iml.esm.rochester.edu/
polyphonic-archive/the-musicians-union-a-contrarian-point-of-view-sort-of/index.html
[https://perma.cc/8D2P-S955] (“[N]ationwide, union membership has taken a nosedive
during recent decades, falling from 33% union membership of the workforce in 1945 to 11.9%
union affiliation in 2010.”).

378 See Bridging the Gap for Rap Artists, SAG-AFTRA (May 16, 2022),
https://www.sagaftra.org/bridging-gap-rap-artists (“[D]espite the benefits and protections
afforded to rappers through union membership, many remain unaware of the resources
available to them.”).

379 See Ashley King, SAG-AFTRA Members Unanimously Ratify Major Label Al
Protection Agreement Involving UMG, WMG, Sony Music, and Disney Music, DIGIT. MUSIC
NEws (May 2, 2024), https://www.digitalmusicnews.com/ 2024/ 05/ 02/ sag-aftra-ratifies-
major-label-ai-protection-agreement [https://perma.cc/3L2N-ZK2A] (listing Warner Music
Group, Sony Music Entertainment, Universal Music Group, Disney Music Group, and most
of their subsidiaries as labels who abide by SAG-AFTRA Code).

380 29 U.S.C. § 157 (“Employees shall have the right to self-organization, to form, join, or
assist labor organizations, to bargain collectively . . . .”); see Brent Salter & Catherine L. Fisk,
The Fragility of Labor Relations in the American Theatre, 83 OHIO ST. L.J. 217, 219-22
(2022) (describing how playwrights have yet to achieve full, enforceable union representation
because they are considered independent contractors, while other Hollywood creatives are
considered employees).

381 See About Independent Contractors: Artists and Arts Workers, CREATIVE
WORKPLACES, https://creativeworkplaces.gov.au/contracts-and-payment/independent-contra
ctors/ about- independent- contractors- artists-and-arts [https://perma.cc/ R3EH-2U46] (last
visited Dec. 20, 2025) (explaining artists often work for themselves and thus are independent
contractors).
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employees, even when they have no set working hours or schedule.’3> While
Hollywood agreements (for writing, acting, directing, and the like) are more
frequently structured as employment agreements, the nature of work and
relationship with any given employer is much shorter than that of an artist
signing a record deal; the former could be for weeks or months, while the latter
is frequently for several years.’® And like recording artists, their agreements
give complete control over exploitation to their “employer”—frequently, the
intermediary production company that owns the copyright.3¥* Additionally, a
2023 National Labor Relations Board ruling has made it easier for individuals
who look more like independent contractors to unionize.3® In light of that case,
workers seeking to unionize may do so even if not classified as employees under
employment law provided they meet the common-law test for an employee under
agency law.’%¢ Taken together, circumstances may collide to provide a solid
foundation for artists to formally unionize and insist on a true collective
bargaining agreement, particularly since the same common-law agency test is
already used in copyright law to determine if a work is made for hire as the result
of an employer-employee relationship.387

Granted, there are some drawbacks to unionization. The greatest weapon a
union wields is a strike—a tool that many artists may not even wish to have in

382 See Metro-Goldwyn-Mayer Studios, 7 NLRB 662, 701 (1938) (concluding
screenwriters employed by Metro-Goldwyn-Mayer were considered employees under
National Labor Relations Act (“NLRA”), thereby granting them right to unionize and engage
in collective bargaining); see also Salter & Fisk, supra note 380, at 250 (highlighting NLRB
rejected studios’ claim that writers were “artists” excluded from unionization, holding
freelance and term-contract writers are employees for purposes of labor law). This seems to
be a very broad interpretation of the test commonly applied by the NLRB, which considers
individuals employees when the firm has the right to control the result of the work and the
“manner and means” in which it is brought about. See Michael C. Harper, Defining the
Economic Relationship Appropriate for Collective Bargaining, 39 B.C. L. REv. 329, 334
(1998) (rationalizing “manner and means” test on ground that it is tethered to common law of
torts).

383 See Catherine L. Fisk, Hollywood Writers and the Gig Economy, 2017 U. CHI. LEGAL
F. 177, 182 (“Writers typically were hired on short-term contracts lasting from several weeks
to six months or a year.”).

384 See id. at 183.

385 See Atl. Opera, Inc., & Make-up Artists & Hair Stylists Union, 372 NLRB No. 95,2023
WL 4051664 (June 13, 2023).

386 Id. at *2 (endorsing “common-law agency test . . . in distinguishing an employee from
an independent contractor” (quoting NLRB v. United Ins. Co. of Am., 390 U.S. 254, 256
(1968))); Horror Inc. v. Miller, 15 F.4th 232, 245 (2d Cir. 2021) (“[C]ourts today may look
to the common law of agency to determine whether an individual is an employee for NLRA
purposes.”); see Tang, supra note 18, at 100 (noting one can be employee in one area of law
and independent contractor in others).

387 See Horror Inc., 15 F.4th at 243 (summarizing Supreme Court’s ruling that courts
should use common-law agency rules in determining whether one is worker or independent
contractor).
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their arsenal.?®® Strikes can be costly for middle- and lower-income creatives,
especially if they were to require the cancellation of tours and live appearances,
and a pause on recording new music.’®® A collective bargaining agreement with
better economic terms for current artists may mean that labels cannot afford to
sign as many new artists.3%

If artists mobilize to collectively bargain, then they may be able to offer a
trade to labels: recognize our union, and we will agree to be considered
employees for work for hire purposes, so long as we are under contract with
you.’*! That switch in classification would give the record labels stronger
arguments as to their ownership of recordings, eliminating the weak argument
that songs and albums are contributions to collective works.3?? Indeed, the trade-
off between employment status and copyright ownership is a feature of the origin
narratives regarding other Hollywood unions.3?3 Screenwriters exchanged their
right to unionize for copyright ownership.3** In music, the artists do not have
anything more to give, they would just be getting more in return.

388 To be clear, a strike would lead to recording artists refusing to record, not the takedown
of preexisting material from streaming services.

389 See Giorgos Gouzoulis, What Do Indebted Employees Do? Financialisation and the
Decline of Industrial Action, 54 INDUS. RELS. J. 71, 77-78 (2023) (noting strikes naturally
cause workers to lose income, which combined with rising household debt, discourages
strikes).

390 See Daniel J. Gifford, Redefining the Antitrust Labor Exemption, 72 MINN. L. REv.
1379, 1410 (1988) (describing how securing higher wages means reduction in jobs). This is a
more likely outcome than higher consumer prices, given the nature of the deals with the
streaming services (who cannot afford to pay more out of pocket or lose consumers). See
supra Section II1.B.1 (observing higher royalty for services would serverely damage their
revenues, while raising prices would encourage customers to stop subscribing).

91 See Salter & Fisk, supra note 380, at 261 (describing how stage directors traded
unionization for copyright in 1960s). This is not a costless change for the labels, as
classification also affects unemployment insurance, tax withholding, and more. See Mollie
Pinion Harper, Comment, Balancing Flexibility and Vulnerability: Worker Classification in
the Gig Economy, 15 WAKE FOREST L. REV. ONLINE 70, 71-72 (2025) (stating firms are legally
obligated to provide employees unemployment insurance and tax withholding).

392 See Salter & Fisk, supra note 380, at 248 (describing how Screen Writers Guild was
able to achieve NLRA-recognized union status in part because of work for hire provision in
screen writers’ agreements).

393 See id. at 247 (“For Hollywood writers, . . . credit and compensation mattered more
than copyright ownership.”); Fisk, supra note 383, at 200 (describing how writers and
showrunners “see unionization as a necessary trade-off for the loss of intellectual property
rights””). However, it is worth noting music production is less centralized than Hollywood
productions. While movie studios tend to control the entire production of a movie, the record
label may have varying degrees of control of the creation of a record, PASSMAN, supra note
31, at 115-16, the engagement of engineers and producers, id. at 130, and additional vocalists
and musicians, id. at 179-80, depending on the artist’s stature, id. at 94, 98-99, 107-08.

394 See Salter & Fisk, supra note 380, at 247-48 (illuminating rationale for screenwriters’
trade-off, primarily based in economic considerations).
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2. Self-Regulation

Self-regulation is an alternative approach to addressing contract terms.
Though lacking the force of legislation or collective bargaining, self-regulation
(such as an industry-wide agreement)’® presents an opportunity to openly
address systemic disparities in bargaining power and transparency in a less
expensive, more flexible, and better-informed manner than regulation.3%
Advertising, cotton supply chain, and electronics companies have all signed on
to codes of conduct and other self-regulatory devices.?%’

In early 2024, the United Kingdom’s Intellectual Property Office announced
a Voluntary Code of Good Practice on Transparency in Music Streaming (the
“Code”) among trade associations representing major and independent labels,
streaming services, and music creators.>®® While this Code does not solve
everything—it does not directly increase artist compensation—it is a positive
first step towards evening out the bargaining power between the entities in the
supply chain and ensuring at least a minimal level of information is made
available to artists, “so that any lack of clarity or misunderstandings over
methods of calculating and reporting revenues and royalties does not undermine
the trust that is essential to a thriving music industry.””3%°

As between labels and artists, the Code requires that labels strongly advise
artists to seek legal representation in their negotiations and draft economic terms

395 See Angela J. Campbell, Self-Regulation and the Media, 51 FED. ComMC’'Ns L.J. 711,
714 (1999) (giving “a group of companies acting collectively” as possible definition of self-
regulation).

3% See id. at 715-16 (summarizing arguments for self-regulation over governmental
involvement as “efficiency, increased flexibility, increased incentives for compliance, and
reduced cost”); William A. Birdthistle & M. Todd Henderson, Becoming a Fifth Branch, 99
CoORN. L. REV. 1, 55 (2013) (“Perhaps the greatest single benefit that self-regulation possesses
over other forms of regulation is its access to direct industry expertise.”); Stephanie Wong,
Self-Regulation by the Private Industry and Its Effectiveness in Today’s Online Environment,
3 NOTRE DAME J. ON EMERGING TECHS. 161, 164 (2022) (listing arguments for self regulation
as “expertise,” “flexibility,” “willingness to comply,” “cost-saving for the government,” and
avoiding legal challenges); see also IAN AYRES & JOHN BRAITHWAITE, RESPONSIVE
REGULATION: TRANSCENDING THE DEREGULATION DEBATE 38 (1992) (describing how
effective self-regulation can be “least burdensome approach” to “taxpayers and the regulated
industry”).

397 See Key Topic: Multi-Stakeholder and Industry-Wide Codes of Conduct, BUREAU OF
INT’L LAB. AFFS., https://www.dol.gov/agencies/ilab/comply-chain/steps-to-a-social-compl
iance-system/step-3-develop-a-code-of-conduct/key-topic-multi-stakeholder-and-industry-
wide-codes-of-conduct [https://perma.cc/MF3E-CGCT] (last visited Dec. 20, 2025) (listing
examples of industries with trade groups requiring members to comply with codes of
conduct); see also IAB Member Code of Conduct, 1AB, https://www.iab.com/iab-member-
code-of-conduct [https://perma.cc/ FC2L-MYAV] (last visited Dec. 20, 2025) (describing
advertising trade group’s requirement for member companies to sign onto code of conduct).

398 UK Code, supra note 374, at pmbl.

39 74
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that are clear in any contract, not buried in opaque legalese.*?° That is not a small
give; consider the following excerpt from an amendment to West’s contract (all
capitalized terms are separately defined):

Artist’s royalty and net profit account pursuant to the Recording
Agreement (collectively, the “Recording Agreement Royalty Account”)
and the RTW Account (as defined . .. below) which is a portion of the
Recording Agreement Royalty Account, shall at all times remain uncrossed
from Grantor’s share of Net Proceeds pursuant to the P&D Agreement (and
this P&D Amendment) (the “P&D Account™), except as follows: solely in
connection with the P&D Albums and following recoupment of any and all
costs paid or incurred by UMG on a P&D Album-by-P&D Album basis
(including, without limitation any market costs and/or Third Party
Marketing Costs [as defined below]), UMG shall apply the next Two
Million Dollars ($2,000,000) of Grantor’s share of Net Proceeds otherwise
payable per P&D Album to the unrecouped Recording Agreement Royalty
Account (inclusive of the RTW Account), subject to an aggregate cap of
Six Million Dollars ($6,000,000) across all P&D Albums.*0!

Labels must also be transparent about how royalties are calculated and
provide track-level reporting on a per-streaming-service basis, to the extent
practicable, so that artists have a granular idea of how their music is
performing.*2 Additionally, under the Code, every artist has a right to audit their
record label, a privilege that was historically not universally guaranteed.*03

Regarding the contract terms with streaming services, the Code states that
labels must be transparent with artists about how any breakage and profits from
the sale of equity are shared and reported.*** The Code also defers to
confidentiality provisions in the license agreements between the labels and
services, so that labels may share terms in the aggregate where the license
prohibits disclosing specific information.4%

400 See id. §§ 1.1, 1.4 (“Labels and Publishers acquiring rights from Music Makers should
clearly and strongly encourage them to seek suitable independent legal representation before
signing any contract . . . . [Clontracts with Music Makers should state remuneration terms
clearly.”).

401 2014 Amendment to West Contract, supra note 105, § 4(a).

402 See UK Code, supra note 374, §§ 1.5, 3 (requiring labels to provide information about
royalty calculations to artists); Rose, supra note 130, at 35-36 (describing how opaque
contract terms strategically advantage labels vis-a-vis their artists).

403 See PASSMAN, supra note 31, at 173 (“Nowadays almost every record contract has a
built-in right to audit, although in the past you had to ask for it.”); UK Code, supra note 374,
§ 4 (describing artist’s audit rights and label’s obligations in audit).

404 UK Code, supra note 374, § 5.6 (“[A]ll Reporting Parties that license rights in
recordings or compositions . . . should maintain and communicate . ..a clear policy or
policies . . . relating to the distribution of fixed fees, breakage, . . . [and] the proceeds from
the sale of equity . .. .”).

405 Id. § 5.5 (prohibiting revealing “the existence or level of fixed fees, advances or
minimum guarantees in specific . .. licences, or equity stakes, where this would breach
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But codes of conduct like this one are not law. They are not final and there is
no formal, legal enforcement mechanism.*% Even without formal enforcement
capabilities, however, they are not toothless. Instead, they can be rather effective
tools, particularly when all relevant stakeholders participate in drafting with
equal input and signatories commit to the terms of the code. Additionally, in lieu
of a formal enforcement mechanism, there is ample opportunity for informal
enforcement.

Informal norms (like trust), as described in prior work, play an outsized role
in facilitating parallel conduct in the recording industry.**” Trust is derived from
the threat of reputational sanctions, reciprocity, and repeat player dynamics.48
All are present in the industry. With an active trade press and vocal artist
community, the threat of reputational sanctions is significant because the public
is likely to find out if the Code is not complied with.**° Reciprocity is embedded
in the Code, with signatories from all steps of the supply chain, so everyone
abides by the same framework.#!° And lastly, the repeat player dynamic in the
industry is pervasive. The game of musical chairs between executives at the
major labels*!! could be expanded to include executives at streaming services,

confidentiality and/or competition law”). Meredith Rose suggests the Federal Trade
Commission (“FTC”) ought to require labels to provide an annual accounting of any noncash
compensation to artists. Rose, supra note 130, at 60-61 (“A . . . more targeted solution under
the FTC’s . . . authority would be to require record companies to provide an annual accounting
of all non-cash compensation received in [digital service provider] licensing deals.”).

406 See Campbell, supra note 395, at 718 (noting industry may not always have capacity
or will to enforce voluntary agreement); Emily Hammond, Double Deference in
Administrative Law, 116 CoLUM. L. REV. 1705, 1720 (2016) (“The same industry involvement
promoting expertise can also lead to inadequate enforcement and anticompetitive conduct,
potentially leading to suboptimal standards.”); Ira S. Rubinstein, Privacy and Regulatory
Innovation: Moving Beyond Voluntary Codes, 6 1/S: J.L. & POL’Y FOR INFO. SoC’y 355, 370,
383 (2011) (describing voluntary codes as “deficient” in terms of resolving complaints,
verifying compliance, and establishing penalties); Wong, supra note 396, at 165 (describing
reasons why company may not be incentivized to comply with self-regulation). Per the
preamble to the Code, noncompliance is not a breach of any law or any contracts. UK Code,
supra note 374, at pmbl.

407 See Landy, supra note 32, at 1290-95 (detailing role of informal norms in reinforcing
“long-term coordination on parallel contracting™).

408 See id. at 1291-94 (describing process by which reputation, reciprocity, and repeat
players allow norm formation).

409 See Hammond, supra note 406, at 1719 (describing enforcement of self-regulated codes
as key to protecting industry credibility); Stéphane Rousseau, Enhancing the Accountability
of Credit Rating Agencies: The Case for a Disclosure-Based Approach, 51 McGILL L.J. 617,
656 (2006) (describing threat of reputational harm as being motivating factor for signatories
to comply).

410 UK Code, supra note 374, at signatories (listing signatories to Code); see Rubinstein,
supra note 406, at 371 (describing how firms tend to comply when they had hand in drafting).

411 See Landy, supra note 32, at 1293 (describing frequent rotation of executives among
major labels).



2146 BOSTON UNIVERSITY LAW REVIEW [Vol. 105:2075

independent labels, and music management firms; it is common for executives
to rotate not just among firms at one step in the supply chain, but among all.#!2

The Code’s utility is unproven.*!3 Yet, as described above, the inequities
across the industry primarily stem from a few actors (the major labels) who
benefit at the expense of all others—circumstances that other scholars believe
make voluntary agreements effective tools.*'* Rightfully, the Code does not
appear to enable additional wealth transfer to the major labels; rather, its goal is
to even out the information gap between artists, labels, and music distributors.*!>
This balance is likely a result of wide industry participation, with groups
representing all stakeholders at the table.*!¢ Therefore, government agencies and
industry players in other countries ought to consider following suit and, at a
minimum, encourage the adoption of the same Code (to avoid conflicting
regimes). Given the international nature of the music industry, the United
Kingdom cannot go at it alone.

412 See, e.g., Ben Sisario, Warner Music Finds a New Chief at a Former Frenemy:
YouTube, N.Y. TIMES (Sep. 21, 2022), https://www.nytimes.com/2022/09/21/arts/music/war
ner-music-group-robert-kynclv.html (recounting chief executive of YouTube joining Warner
Music); Todd Spangler, YouTube Hires Lyor Cohen, Former Top Warner Music Exec, as
Global Head of Music, VARIETY (Sep. 28,2016, at 12:46 PT), https://variety.com/2016/digital
/exec-shuffle-people-news/youtube-lyor-cohen-head-music-1201872949 [https://perma.cc/K
2CB-2575] (announcing former Warner executive joining YouTube); Jem Aswad, Steve
Savoca, Formerly of Spotify, Joins Apple Music, BILLBOARD (Feb. 2, 2017), https://www.bill
board.com/ pro/ steve-savoca -joins-apple -music-formerly-spotify [https://perma.cc/ RM96-
9HNG6] (reporting Spotify’s former VP of content joining Apple Music); Ed Christman,
Swedish Label X5 Hires Ex-Amazon Employee Griff Morris for U.S. Operation, BILLBOARD
(Aug. 17, 2011), https://www.billboard.com/music/music-news/swedish-label-x5-hires-ex-
amazon- employee- griff- morris- for- us-operation-1174471 [https://perma.cc/ XSM9-T9US]
(announcing Swedish label’s hiring of former Amazon employee); Jem Aswad, Shawn
Holiday to Launch New Label, Publishing Company with Irving and Jeffrey Azoff, VARIETY
(Feb. 1, 2021, at 08:04 PT), https://variety.com/2021/music/news/shawn-holiday-columbia-
irving -azoff -1234897291 [https:// perma.cc/ 5J8Q- J8TG] (recounting Columbia Music
executive starting his own label).

413 See New Music Industry Transparency Code Goes Live, MUSIC PUBLISHERS ASS’N (July
31, 2024), https:// mpaonline.org.uk/ news/ new-music-industry-transparency-code-goes-live
[https://perma.cc/A33V-7TMPA] (noting UK government will not undertake formal review of
code until 2026).

414 See supra Part 11 (explaining effects major labels have on artist economics); Birdthistle
& Henderson, supra note 396, at 8 (“Industry professionals have strong incentives to police
their own, since many of the costs of misbehavior are born by all members of the profession
while the benefits inure only to the misbehaving few.”).

415 UK Code, supra note 374, at pmbl. (outlining purpose of Code); see Birdthistle &
Henderson, supra note 396, at 12 (“Self-regulation is easily justified if it protects investors
and maximizes social welfare but may not be if it is used merely to transfer wealth from
investors to brokers.”).

416 UK Code, supra note 374, at signatories (listing signatories to Code); see Birdthistle &
Henderson, supra note 396, at 26 (“Self-regulation is likely to be more effective where the
interests of those who govern and those who are governed are closely aligned.”).
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But self-regulation of this kind will not cure short-term economic issues; it
merely forces stakeholders to join the same room and start openly engaging in
dialogue. For so long as the major labels are in that room (and they would have
to be), any voluntary agreement is unlikely to effectuate significant change
because any such change would require the major labels to give up something
meaningful. Take, for example, what was not addressed in the Code: how
royalties are determined at the streaming service level, a topic of otherwise
vigorous debate,*'7 or when recoupable funds ought to be forgiven, a decision
currently at the labels’ discretion.*'® The major labels’ leverage at the
negotiating tables throughout the supply chain means that they dictate a lot of
the terms—a reality that must be grappled with for any solution.

skskoskosk sk

How much an artist earns from streaming depends on contract terms more
than anything else, namely the royalty rates and recoupable funds in their own
recording agreements and the economics and promotional terms in the streaming
licenses. While forcing change to contracts to which they are not parties (the
streaming licenses) may prove to be difficult, artists can band together and force
change to contracts to which they are: their own record deals. Additionally,
downstream benefits can flow from upstream change. Collective bargaining on
record deals would eventually affect how labels license their catalogs to services
and how the resulting license fees are accounted for.

417 Specifically, many artists advocate for the stream share calculation to be made at the
individual subscriber level, not the whole service level. CMA REPORT, supra note 14, at 43;
see also Stuart Dredge, What Are User-Centric Music Streaming Payouts? Start Here...,
Music ALLY (May 13, 2020), https://musically.com/2020/05/13/what-are-user-centric-music
-streaming-payouts [https://perma.cc/ 76VF-BGQ4] (describing how individual-subscriber
level stream share calculations are made). Thus far, studies have shown that this shift would
have a nominal impact on most artists. Dredge, supra note 373 (noting under user-centric
model, increased payment for artists outside 10,000 most streamed would be “at most a few
euros per year on average”); Will Page & David Safir, ‘User-Centric’ Revisited: The
Unintended Consequences of Royalty Distribution 8 fig. 7 (July 8-9, 2019) (unpublished
conference paper), https://www.serci.org/congress_documents/2019/user_centric_revisited.p
df [https://perma.cc/7CQ7-RQ3S] (classifying artist’s optimal distribution policy based on
listeners’ diversity of tastes and frequency of music usage); Saeed Alaei, Ali Makhdoumi,
Azarakhsh Malekian & Sasa PekeC, Revenue-Sharing Allocation Strategies for Two-Sided
Media Platforms: Pro-Rata Versus User-Centric, 68 MGMT. ScI. 8699, 8700 (2022) (noting
“niche” artists benefit from whole-service model due to incidental consumption of their music
by fans of “superstars”); see also Rubinstein, supra note 406, at 382 (noting codes of conduct
can often be incomplete and fail to address all known issues).

418 See DCMS REPORT, supra note 13, at 29 (noting most labels do not forgive recoupable
funds).
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CONCLUSION

Music soundtracks our lives,*!° but the industry behind that soundtrack is at a
crossroads: Copyright owners are reaping significant financial rewards while
many artists struggle to earn a living. Copyright, as a solution, is imperfect at
best. An examination of the entire supply chain—from artist to label to
distributor—reveals that the strongest path to reempowering artists to make
money, find fans, and sustain a living runs through the contracts that comprise
that supply chain, not through copyright. There are viable ways to leverage
copyright systems to put more money in artists’ hands, but taking a cue from
other creative workers and collectively bargaining would yield more impactful
results.

419 See KELEFA SANNEH, MAJOR LABELS, at xvii, xx (2021) (describing evolution of
popular music as interacting with broader societal and cultural events).



