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#REPRESENTATIONMATTERS: REVIVING THE ROLE 
MODEL THEORY 
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ABSTRACT 
In the wake of the Supreme Court’s decision in Students for Fair Admissions, 

Inc. v. President and Fellows of Harvard College, which struck down the race-
conscious admissions policies at both Harvard University and the University of 
North Carolina at Chapel Hill, lawsuits have been filed challenging racial con-
siderations in decision-making across a wide range of contexts. A common 
thread among these lawsuits, as well as in the corresponding political and social 
activism following the decision, is a basic antagonism toward the interest in di-
versity, equity, and inclusion (“DEI”) more broadly. There is no context more 
ripe for consideration of these issues than the employment context. As we antic-
ipate the Supreme Court’s inevitable ruling on workplace DEI efforts, a long-
dismissed rationale for the consideration of race in the employment context—
the “role model theory”—seems worthy of (re)consideration. 

Since the Supreme Court’s 1986 decision in Wygant v. Jackson Board of Ed-
ucation, which rejected the “role model theory” in support of a race-based 
teacher layoff plan, scholars and jurists alike have assumed that providing role 
models for students or others cannot justify any consideration of race under pre-
vailing equal protection law. This Article challenges the widespread, but erro-
neous, assumption that the “role model theory” in equal protection doctrine was 
foreclosed in Wygant. Instead, the plurality decision contains a set of fractured 
opinions on the viability of the “role model theory” under equal protection doc-
trine. Given the doctrinal ambiguity surrounding the “role model theory” in 
Wygant, and the growing empirical support for the broad societal benefits of 
role models, the time is ripe for revisiting Wygant. 

This Article offers a first-of-its-kind defense of the “role model theory.” Sur-
veying the broad judicial and empirical support for the importance of role mod-
els that has emerged since Wygant, this Article suggests reviving this long-
dormant rationale as one means of justifying workplace DEI efforts. Recognition 
of the “role model theory” would have significant implications across a wide 
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range of contexts, not only the K-12 educational context at issue in Wygant, but 
also in higher education and elsewhere. In the face of new threats to the project 
of racial equality animating DEI efforts, reviving the “role model theory” offers 
a promising possibility for an effective future defense of DEI. 
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INTRODUCTION 
[Y]ou can’t be what you can’t see. 
—Marian Wright Edelman1 
Put simply, young people pursue only that which they can imagine as pos-
sible. 
—Sabrina Zirkel2 
 
These two quotes—one from a noted civic leader, the other from a scholar 

and researcher—embody the “role model theory,” which has been widely ac-
cepted across social and academic circles for decades.3 The idea that people, 
especially—but not exclusively—young people, need visible reflections to be 
able to imagine themselves in positions of power, authority, and opportunity is 
virtually uncontested today.4 In other words, representation matters. 

Who and what people become is often a reflection of the world they see 
around them. What seems possible can be limited by a lack of representation or 
inspired by the presence of relatable role models. A poignant example is Jacob 
Philadelphia, a Black boy who had the chance to meet President Barack Obama 
when his father served under the Obama Administration.5 The photograph of the 
President leaning down so that then-five-year-old Philadelphia could touch his 
hair, in order to prove that President Obama’s hair was “like [his],” was among 
the most iconic images captured by the White House photographer during Pres-
ident Obama’s two terms in office.6 Although most of the photographs hanging 
in the White House were changed periodically, the photo of Philadelphia and 
President Obama remained up as a way of celebrating “the importance of repre-
sentation.”7 Later, when Philadelphia graduated from high school, he cited his 
experience meeting President Obama as an inspiration for his own plans to 

 
1 Marian Wright Edelman is the founder and former executive director of the Children’s 

Defense Fund. See Representation Matters, Madame Vice President, CHILD.’S DEF. FUND: 
BLOG (Jan. 20, 2021), https://www.childrensdefense.org/blog/madam-vice-president-represe 
ntation-matters [https://perma.cc/7WGQ-FVXL]. 

2 Sabrina Zirkel, Is There a Place for Me? Role Models and Academic Identity Among 
White Students and Students of Color, 104 TCHRS. COLL. REC. 357, 358 (2002) (discussing 
how race- and gender-matched role models help young people become interested in academic 
pursuits). 

3 See infra Part II. 
4 See infra Part II. 
5 See Rachel Janfaza, Obama Congratulates Boy Who Touched His Head in Iconic Photo 

on Graduating High School, CNN (May 27, 2022, at 14:48 ET), https://www.cnn.com/2022 
/05/27/politics/ barack-obama-jacob-philadelphia-hair-like-mine [https://perma.cc/WE86-AJ 
96]. 

6 Id. 
7 See id. 
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pursue a degree in political science and his aspirations of one day becoming a 
leader himself.8 

Not only is the belief in the importance of role models for inspiring the 
achievements of young people commonly held, it is also often espoused as a 
justification for ensuring that some of the most visible roles in this country re-
flect the racial, ethnic, and gender diversity (among other dimensions of differ-
ence) found within the rich tapestry of our nation. A recent—but far from only—
example is President Joe Biden’s appointment of Justice Ketanji Brown Jackson 
to serve as the first Black woman on the Supreme Court.9 The role model theory 
is regularly cited in support of efforts to ensure diversity, equity, and inclusion 
(“DEI”).10 DEI is susceptible to varying meanings and often conflated with re-
medial “affirmative action.”11 Here, however, the term DEI is used to refer to 
practices that are adopted across a wide array of contexts (from education to 
employment and contracting), not to redress past discrimination (whether soci-
etal or institutional) or to cure present inequities as an end in itself, but instead 

 
8 Id. 
9 Then Former Vice President, Joe Biden, vowed during his presidential election campaign 

to nominate the first Black woman to the nation’s highest court. See Michael D. Shear, Biden 
Made a Campaign Pledge to Put a Black Woman on the Supreme Court, N.Y. TIMES (Jan. 26, 
2022), https://www.nytimes.com/2022/01/26/us/politics/biden-supreme-court-black-woman. 
html. Among the many reasons why this historic nomination was seen as important was the 
ability for a Black woman to serve as a role model for other young Black women. See Chanelle 
Chandler, Black Legal Professionals Hail Biden’s Historic Supreme Court Promise, YAHOO! 
NEWS (Feb. 11, 2022, at 05:00 ET), https://www.yahoo.com/news/black-legal-professionals-
hail-bidens -historic-supreme-court-promise-100045859.html [https://perma.cc/7MFB-AWF 
U]. Justice Jackson herself referenced the first Black woman to serve on the federal bench, 
Constance Baker Motley, as one of her own judicial role models. See Judge Ketanji Brown 
Jackson, Remarks by Judge Ketanji Brown Jackson on Her Nomination to Serve as Associate 
Justice of the U.S. Supreme Court (Feb. 25, 2022), https://bidenwhitehouse.archives.gov/ 
briefing-room/speeches-remarks/2022/02/25/remarks-by-president-biden-on-his-nomination 
-of-judge-ketanji-brown-jackson-to-serve-as-associate-justice-of-the-u-s-supreme-court 
[https://perma.cc/8TQQ-SLSD]. For additional discussion of the importance of representation 
to our idea of democracy, see generally Stacy Hawkins, Diversity, Democracy & Pluralism: 
Confronting the Reality of Our Inequality, 66 MERCER L. REV. 577 (2015) [hereinafter 
Hawkins, Confronting the Reality]. 

10 See infra Sections II.B-D (discussing role model theory and impact of role models in 
employment, business, education, and public service settings). 

11 For discussion of the varying meanings of diversity, see SANFORD LEVINSON, 
WRESTLING WITH DIVERSITY 11-61 (2003) (observing “diversity” is invoked across contexts, 
often without consistent definition). For the distinction between diversity, equity, and 
inclusion (“DEI”) and affirmative action, see Stacy Hawkins, A Deliberative Defense of 
Diversity: Moving Beyond the Affirmative Action Debate to Embrace a 21st Century View of 
Equality, 2 COLUM. J. RACE & L. 75, 80-90 (2012) [hereinafter Hawkins, Deliberative 
Defense]. 
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to ensure equality of opportunity in an effort to achieve some instrumental 
end(s).12 

As DEI efforts have proliferated over the last several decades,13 a coordinated 
effort has emerged to attack and dismantle DEI across social, political, and legal 
arenas.14 The Supreme Court’s recent decision in Students for Fair Admissions, 
Inc. v. President and Fellows of Harvard College (“SFFA”)15 is a prime exam-
ple.16 The SFFA decision called into question nearly half a century of equal 
 

12 The instrumental ends sought usually include expanding institutional knowledge, 
driving innovation, increasing cultural competence, and generating trust or goodwill among 
diverse constituencies. Hawkins, Deliberative Defense, supra note 11, at 84-90 (discussing 
how and why businesses engage in DEI). 

13 See Hawkins, Deliberative Defense, supra note 11, at 82 (describing proliferation of 
diversity efforts in workplaces and higher education). In 2006, the Equal Employment 
Opportunity Commission endorsed workplace diversity efforts as a key strategy for employers 
to discharge their obligations and avoid liability for discrimination under Title VII, 42 U.S.C. 
§§ 2000e to 2000e-17. See U.S. EQUAL EMP. OPPORTUNITY COMM’N, NO. 915.003, EEOC 
COMPLIANCE MANUAL: RACE AND COLOR DISCRIMINATION § 15-VI.C (2006). Similarly, the 
Office of Federal Contract Compliance Programs, which administers federal affirmative 
action requirements, has also expressed support for diversity. See U.S. DEP’T OF LAB., OFF. 
OF FED. CONT. COMPLIANCE PROGRAMS, DIRECTIVE (DIR) 2019-04, VOLUNTARY ENTERPRISE-
WIDE REVIEW PROGRAM (VERP) (2019), https://web.archive.org/web/20250204061014/https 
://www.dol.gov/agencies/ofccp/directives/2019-04 (announcing new program to recognize 
those federal contractors who adopt voluntary “diversity and inclusion programs”). Finally, 
in 2011, President Barack Obama issued an executive order instructing federal agencies to 
become a model of workplace “diversity and inclusion.” See Diversity, Equity, Inclusion, and 
Accessibility in the Federal Workforce, Exec. Order No. 13,583, 3 C.F.R. 266 (2012). 

14 There has been a coordinated campaign to malign DEI efforts as an attempt at 
ideological indoctrination, forced political correctness, and outright reverse discrimination. 
See, e.g., Matt Beienburg, Rescue College Classrooms with the Freedom from Indoctrination 
Act, AM. ENTER. INST. (Sep. 13, 2023), https://www.aei.org/research-products/report/rescue-
college -classrooms -with- the- freedom- from- indoctrination-act/ (conflating DEI with 
ideological indoctrination); Robert Hart, Elon Musk Says DEI ‘Must Die’ and Criticizes 
Diversity Schemes as ‘Discrimination,’ FORBES (Dec. 15, 2023, at 07:37 ET), https://www.for 
bes.com/sites/roberthart/2023/12/15/elon-musk-says-dei-must-die-and-criticizes-diversity-sc 
hemes-as-discrimination/ ?sh=9713ade4e710 [https:// perma.cc/ WZ3S-FF37] (referencing 
Musk’s descriptions of DEI variously as “political correctness,” “woke culture,” and “form 
of discrimination”). The political attack can largely be traced to an executive order issued by 
President Donald Trump during his first term banning diversity training in the federal sector. 
See Combating Race and Sex Stereotyping, Exec. Order No. 13,950, 3 C.F.R. 433 (2021) 
(prohibiting speech, activities, and workplace trainings that address or promote DEI). 
Thereafter, a series of state legislatures sought to ban DEI efforts under state law. See DEI 
Legislation Tracker, CHRON. HIGHER EDUC. (Aug. 22, 2025), https://www.chronicle.com/artic 
le/here-are-the-states-where-lawmakers-are-seeking-to-ban-colleges-dei-efforts?sra=true. 

15 143 S. Ct. 2141 (2023). 
16 Id. at 2165-66 (holding use of race in admissions by Harvard University and University 

of North Carolina at Chapel Hill (“UNC”) could not be reconciled with Equal Protection 
Clause of Fourteenth Amendment or Title VI of Civil Rights Act). 
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protection jurisprudence permitting race-conscious admissions in higher educa-
tion in the interest of achieving the educational benefits of student body diver-
sity.17 Although the Court in SFFA did not reject the diversity interest per se,18 
its blatant retreat from endorsing this interest as it had been articulated in nu-
merous prior cases signals the need for new ways of thinking about and defend-
ing DEI efforts.19 Colleges and universities will likely not be the only institutions 
forced to rethink their justifications for pursuing diversity in the wake of the 
SFFA decision.20 Given the growing legal threats to DEI, it is necessary for these 
efforts to be buttressed with strong doctrinal and evidentiary support. 
 

17 See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 311-12 (1978) (endorsing 
interest in “attainment of a diverse student body” as capable of satisfying strict scrutiny 
standard applicable to any use of race under Equal Protection Clause); see also Grutter v. 
Bollinger, 539 U.S. 306, 328-38 (2003) (adopting Justice Powell’s suggestion in Bakke that 
educational benefits of student body diversity satisfy strict scrutiny). 

18 For instance, the majority expressly held open the possibility that the use of race might 
support the interest in student body diversity in the context of military academies. See SFFA, 
143 S. Ct. at 2166 n.4 (“This opinion does not address the issue [of diversity], in light of the 
potentially distinct interests that military academies may present.”). For a discussion of the 
possible diversity interests that remain in the wake of SFFA, see Jonathan P. Feingold, 
Affirmative Action After SFFA, 48 J. COLL. & UNIV. L. 239 (2023) (discussing what 
universities may continue to do and what they are legally obliged to do to promote racial 
diversity and inclusion post-SFFA). 

19 Notwithstanding the reference to the interest in diversity as “commendable,” and the 
express acknowledgment that the diversity interest might be sustained in other contexts, the 
majority nevertheless referred to the justifications for pursuing student body diversity offered 
by Harvard and UNC as not “sufficiently coherent” or measureable to support the use of race 
under equal protection. See SFFA, 143 S. Ct. at 2166-67. It is not entirely surprising that 
neither Harvard nor UNC offered any justifications in support of diversity capable of 
satisfying this standard, since the evidentiary standard applied by the Court in SFFA seems 
entirely novel and a marked departure from established precedent. See Grutter, 539 U.S. at 
329 (“‘[G]ood faith’ on the part of the university is ‘presumed’ absent ‘a showing to the 
contrary.’” (quoting Bakke, 438 U.S. at 318-19)); Fisher v. Univ. of Tex. at Austin (Fisher 
II), 579 U.S. 365, 376-77 (2016) (“Once . . . a university gives a ‘reasoned, principled 
explanation’ for its decision, deference must be given ‘to the University’s conclusion, based 
on its experience and expertise, that a diverse student body would serve its educational 
goals.’” (quoting Fisher v. Univ. of Tex. at Austin (Fisher I), 570 U.S. 297, 311 (2013))). 
Because the Court in Fisher II had accepted the very same explanations for the interest in 
student body diversity proffered by Harvard and UNC, namely that increased diversity 
“promotes cross-racial understanding, helps to break down stereotypes[,] . . . promotes 
learning outcomes, and better prepares students for an increasingly diversity workforce and 
society,” there was no reason for either school to seek to amass a different quality or quantum 
of evidence in support of the interest before the decision in SFFA. See Fisher II, 579 U.S. at 
381. In the wake of the decision, however, schools are on notice that they will need to devise 
new justifications and amass new support for the interest in student body diversity. 

20 Since SFFA, multiple cases have been filed challenging workplace diversity efforts, as 
well as federal efforts aimed at ensuring racial diversity in business and contracting. See, e.g., 
Nuziard v. Minority Bus. Dev. Agency, 721 F. Supp. 3d 431, 431 (N.D. Tex. 2024) (finding 
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Despite the ongoing attacks, as well as the judicial retreat signaled in SFFA, 
support for DEI continues to be strong.21 This is due, at least in part, to two 
factors. First, racial and other social inequities have persisted in spite of our pro-
fessed commitment to equality of opportunity; these inequities demonstrate the 
need to sustain DEI efforts as one means of trying to ensure access and oppor-
tunity for all.22 Second, there is mounting research documenting the benefits of 
DEI and expanding the arguments in its favor.23 Thus, there is a strong incentive 
 
Minority Business Development Agency’s use of race in determining disadvantage is 
unlawful in light of SFFA); Complaint at 1-2, Am. All. for Equal Rts. v. Morrison & Foerster 
LLP, No. 1:23-CV-23189 (S.D. Fla. Aug. 22, 2023) (challenging law firm diversity 
scholarship program). In Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1 (“PICS”), 
the Supreme Court rejected race-based assignments in K-12 schools to achieve racially 
integrated schools, but a plurality of the Court endorsed race-neutral efforts designed to 
improve diversity. See 551 U.S. 701, 789 (2007) (Kennedy, J., concurring). Recently, 
however, these race-neutral K-12 diversity efforts have been challenged. See Coal. for TJ v. 
Fairfax Cnty. Sch. Bd., 68 F.4th 864, 865 (4th Cir. 2023) (reversing district court finding and 
holding race-neutral diversity efforts endorsed in PICS did not discriminate against Asian 
American students under Equal Protection Clause). In addition to the raft of cases filed, a 
dozen Republican state attorneys general issued a public letter to the CEOs of the Fortune 100 
threatening to sue them for their workplace diversity efforts and alleging these programs 
violate the Supreme Court’s decision in SFFA. See Wyatte Grantham-Philips & Geoff 
Mulvihill, GOP Attorneys General Shift the Battle Over Affirmative Action to the Workplace, 
ASSOC. PRESS (July 14, 2023, at 16:32 ET), https://apnews.com/article/affirmative-action-em 
ployer-workforce-403882bbaf75b490cc878de591a73a63? [https:// perma.cc/ 4XFM-NAZX] 
(discussing how GOP pressures might impact DEI in workplace). 

21 According to data cited in an open letter from a group of minority business leaders to 
Fortune 500 CEOs: 

[T]he majority of senior executives across political affiliations said diversity initiatives 
play a critical role in the success of their companies, with 75% of self-described 
conservative executives, 77% of moderates, and 89% of liberals, all recognizing the 
positive contributions of diversity initiatives to their business performance. Moreover, 
63% of senior executives reported that their commitment to diversity as a corporate 
objective has increased in the wake of the Supreme Court decision on affirmative action 
in higher education and an open letter from Republican Attorneys General threatening 
litigation. 

Open Letter from Ron Busby, Sr. et al., to Fortune 500 CEOs (Feb. 7, 2024), https://nmsdc.org 
/wp-content/ uploads/ 2024/ 02/ CEO- Letter- vFINAL.pdf [https:// perma.cc/ T6HT-FW7S] 
(urging Fortune 500 CEOs to expand company commitments to diversity initiatives, including 
supplier diversity). 

22 The COVID-19 pandemic highlighted these disparities across a wide range of domains, 
including healthcare, education, and employment. See Inequities Exposed: How COVID-19 
Widened Racial Inequities in Education, Healthcare and the Workforce: Hearing Before the 
H. Comm. on Educ. & Lab., 116th Cong. 39-52 (2020) (statement of Valerie Rawlston 
Wilson, Dir., Program on Race, Ethnicity & Econ., Econ. Pol’y Inst.) (detailing how COVID-
19 disproportionately harmed minorities by compounding inequities in healthcare, education, 
and employment). 

23 To review one of the most widely cited studies, if not the most widely cited study, 
questioning popular workplace DEI practices see, Alexandra Kalev, Frank Dobbin & Erin 



  

2025] REPRESENTATION MATTERS 2313 

 

to continue pressing the case for DEI and to preserve this equality-enforcing 
doctrine against the current tide of opposition. 

It should not be surprising in a self-proclaimed representative democracy that 
most Americans endorse the principle that representation matters, especially 
among those occupying the most visible roles in our society.24 Even conserva-
tive Supreme Court Justices have endorsed the equality-enforcing goals of DEI, 
despite attacking the methods commonly used to achieve those goals.25 The con-
servative electorate similarly reflects appreciable support for DEI, especially 
among society’s most important and visible civic leaders.26 

#RepresentationMatters has become a popular social media hashtag precisely 
because there is widespread recognition that we can espouse the idea of equality 
of opportunity as much as we may want, but if there are not visible signs of that 

 
Kelly, Best Practices or Best Guesses? Assessing the Efficacy of Corporate Affirmative Action 
and Diversity Policies, 71 AM. SOCIO. REV. 589, 611-12 (2006) (finding even effective 
diversity programs produce only modest improvements in Black representation). However, 
Dobbin and Kalev have repeatedly pushed back against the mischaracterization of their 
original study as a total repudiation of diversity. Their latest book synthesizes their years of 
research into a how-to guide for effectively managing the workforce in support of diversity 
goals. See generally FRANK DOBBIN & ALEXANDRA KALEV, GETTING TO DIVERSITY: WHAT 
WORKS AND WHAT DOESN’T (2022). 

24 This idea of our representative democracy is perhaps best expressed in the famous words 
of President Abraham Lincoln, who vowed in the midst of the Civil War to preserve our 
democratic ideal of “government of the people, by the people, for the people.” President 
Abraham Lincoln, Gettysburg Address (Nov. 19, 1863) (on file with Libr. of Cong., 
Broadsides, Leaflets, and Pamphlets from America and Europe, Portfolio 244, Folder 45). 

25 See, e.g., Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll. 
(SFFA), 143 S. Ct. 2141, 2166 (2023) (opinion of Roberts, C.J., joined by Thomas, Alito, 
Gorsuch, Kavanaugh & Barrett, JJ.) (describing interest in diversity on behalf of colleges and 
universities as “commendable”); PICS, 551 U.S. at 783 (Kennedy, J., concurring) 
(commenting “[d]iversity, depending on its meaning and definition, is a compelling 
educational goal”). 

26 The Reflective Democracy Campaign, a research and advocacy organization committed 
to analyzing demographic trends in politics, conducted a survey of eight hundred registered 
voters. REFLECTIVE DEMOCRACY CAMPAIGN, REFLECTIVE DEMOCRACY NATIONAL SURVEY 2-
3 (2017), https://wholeads.us/wp-content/uploads/2017/10/RDC-voter-opinion-research-201 
7.pdf [https://perma.cc/G5HX-8SBW]. Both Democratic and Republican respondents shared 
the belief that there are too many White men and too few women and minorities in elected 
offices. Id. at 4. Perhaps more surprising, over three-quarters (77%) of respondents said they 
support affirmative efforts to increase the number of women in office and nearly three-
quarters (71%) said the same about increasing the number of minorities in office. Id. at 19-
20. Although there were wide partisan gaps in response rates, a third of Republicans (33%) 
agreed there are too few women in office and nearly a quarter (21%) agreed there are too few 
minorities in office. Id. at 7. Among CEOs surveyed by the National Minority Supplier 
Development Council (“NMSDC”), more than half of those who self-identified as politically 
conservative, said they had no intention of discontinuing their DEI efforts in spite of legal 
challenges. See Open Letter from Ron Busby, Sr. et al., to Fortune 500 CEOs, supra note 21. 
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equality, those words will ring hollow.27 While popular opinion and social media 
activism may be enough to shift our cultural norms, the effort to achieve equality 
of opportunity will remain unrealized unless this recognition for the importance 
of representation—of role models—is reflected in legal doctrine.28 We need the 
law to acknowledge the importance of visible representation in our everyday 
lives by endorsing the utility of role models. Yet, most jurists, scholars, and legal 
advocates alike suggest the law simply cannot give legal sanction to an idea that 
society has otherwise endorsed as both a normative and empirical matter.29 

More specifically, the law of equal protection does not reflect the relatively 
axiomatic principle that representation, in the form of role models, matters. 
Quite to the contrary. Owing largely, if not wholly, to the Supreme Court’s 1986 
decision in Wygant v. Jackson Board of Education30—which struck down a race-
based teacher layoff plan adopted to ensure role models for Black students—it 
is often wrongly assumed that the role model theory is unavailable as a matter 
of equal protection law to support any considerations of race in the employment 
context.31 The general unwillingness to interrogate the Wygant decision, or to 
press for reconsideration of the role model theory, is all the more curious in light 
of the broad adoption of DEI practices today that are implicitly inflected with 
this value for role models, if not expressly justified by it.32  
 

27 See, e.g., Jack M. Balkin & Reva B. Siegel, Remembering How to Do Equality, in THE 
CONSTITUTION IN 2020, at 93, 93-105 (Jack M. Balkin & Reva B. Siegel eds., 2009) 
(discussing how structural inequality persisted despite equal protection guarantees). 

28 See IAN HANEY LÓPEZ, WHITE BY LAW 87-93 (1996) (describing co-constitutive forces 
of law and social norms as mutually reinforcing); see also Cheryl I. Harris, Whiteness as 
Property, 106 HARV. L. REV. 1701, 1761-64 (1993) (detailing social construction of race 
through law). 

29 See, e.g., Devon W. Carbado & Mitu Gulati, Race to the Top of the Corporate Ladder: 
What Minorities Do When They Get There, 61 WASH. & LEE L. REV. 1645, 1666-68 (2004) 
(noting Supreme Court has rejected role model theory); Eric A. Tilles, Lessons From Bakke: 
The Effect of Grutter on Affirmative Action in Employment, 6 U. PA. J. LAB. & EMP. L. 451, 
460 (2004) (stating Wygant rejected role model theory). 

30 476 U.S. 267 (1986). 
31 Id. at 272-73. 
32 Across a range of contexts, from K-12 schools, to higher education, to professional 

management, employers are engaged in efforts to diversify their workforces. Often these 
efforts involve implicit, if not explicit, justifications that rely on some version of the role 
model theory. For instance, the Center for American Progress issued a report in 2011 that 
called for greater attention to the recruitment and hiring of diverse K-12 public-school 
teachers capable of reflecting the diversity of American students in part because “[t]eachers 
of color provide real-life examples to minority students of future career paths” in addition to 
improving academic achievement in ways that allow students to aspire to greater academic 
and occupational success. See SABA BIREDA & ROBIN CHAIT, INCREASING TEACHER 
DIVERSITY: STRATEGIES TO IMPROVE THE TEACHER WORKFORCE, CTR. FOR AM. PROGRESS 
(2011), https://cdn.americanprogress.org/wp-content/uploads/issues/2011/11/pdf/chait_diver 
sity.pdf [https://perma.cc/XRK5-773U]. The report highlights programs across the country 
designed to increase teacher diversity in an effort to inspire student achievement and increase 
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This Article argues that this long-held assumption about Wygant is erroneous, 
and that it is not only possible for the law to both recognize and endorse the 
importance of role models, but also that it has in fact already done so in various 
ways that lend credence to the argument that who occupies visible positions of 
power and influence in our society, i.e., role models, matters not just in fact, but 
also as a matter of law. The time has never been more ripe to revisit Wygant. 
This Article proceeds in five parts. 

Part I begins by revisiting the Supreme Court’s 1986 treatment of the role 
model theory in Wygant. Analyzing the Court’s plurality decision in Wygant, 
with particular focus on the opinions of Justice O’Connor and Justice Stevens, 
this Part unsettles the conventional view that Wygant rendered the role model 
theory insufficient as a matter of law to constitute a compelling interest on behalf 
of those seeking to take race-conscious employment action. No five-Justice ma-
jority reached that conclusion. Justice O’Connor focuses her concurring opinion 
on, among other things, the lack of evidentiary support for the remedial argu-
ments made by the Jackson Board of Education (“Jackson School Board”).33 
Additionally, Justice Stevens, writing in dissent, entertains the possibility of the 
role model theory supporting the kind of non-remedial interest in diversity that 
was only beginning to emerge in the Court’s equal protection jurisprudence at 
that time.34 This interest has since found both wide public embrace and doctrinal 
endorsement from the Court.35 
 
role models, encouraging other districts to follow suit. Id. at 24-25 (noting one program uses 
its alumni as role models to recruit current students as future teachers). Additionally, the 
National Science Foundation’s ADVANCE program has funded efforts to increase the hiring 
of women faculty in science and engineering on the belief that low representation of female 
faculty may contribute to the low numbers of female students in these disciplines. See Eric P. 
Bettinger & Bridget Terry Long, Understanding Teacher Quality: Do Faculty Serve as Role 
Models? The Impact of Instructor Gender on Female Students, 95 AM. ECON. REV. 152, 152 
(2005). 

33 The Jackson School Board had relied on a remedial role model theory. They argued that 
having Black teachers would help remedy past discrimination against Black students. Wygant, 
476 U.S. at 274. 

34 See id. at 315 (Stevens, J., dissenting) (“In the context of public education, it is quite 
obvious that a school board may reasonably conclude that an integrated faculty will be able 
to provide benefits to the student body that could not be provided by an all-white, or nearly 
all-white, faculty.”); Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 314 (1978) (“[T]he 
interest of diversity is compelling in the context of a university’s admissions program.”). 

35 See Grutter v. Bollinger, 539 U.S. 306, 343 (2003) (endorsing interest in student body 
diversity as sufficiently compelling to support race-conscious admissions for law schools); 
see also Fisher v. Univ. of Tex. at Austin (Fisher II), 579 U.S. 365, 381 (2016) (endorsing 
interest in student body diversity as sufficiently compelling to support race-conscious 
admissions in colleges). In spite of the decision to strike down the race-conscious admissions 
plans at issue in SFFA, Chief Justice Roberts, writing on behalf of the majority, is careful to 
stress that the Court is applying the precedent in Grutter rather than overruling that precedent, 
and even identifies the interest in diversity as “commendable.” SFFA, Students for Fair 
Admissions, Inc. v. President & Fellows of Harv. Coll. (SFFA), 143 S. Ct. 2141, 2164-66 
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Part II takes up the implied invitation in Justice O’Connor’s concurrence and 
Justice Stevens’s dissent in Wygant by surveying the data and research devel-
oped in support of a non-remedial role model theory in the intervening years 
since the decision. This Part reveals a wide-ranging evidentiary basis for finding 
that: (1) role models are an important contributing factor to individual success 
across a wide range of domains; and (2) identity congruence enhances the im-
pact of role models, especially for underrepresented groups.36 In particular, there 
is robust literature demonstrating that one of the reasons we have had difficulty 
supporting the success of racial minorities and women in various contexts is due 
to the lack of diverse role models.37 This Part concludes by drawing a connection 
between the literature on role models and the practice of DEI. 

 
(2023). But see id. at 2207 (Thomas, J., concurring) (“Grutter is, for all intents and purposes, 
overruled.”). Some scholars agree with Justice Thomas that Grutter has been overruled by 
SFFA. See, e.g., Vinay Harpalani, Secret Admissions, 48 J. COLL. & UNIV. L. 325, 327 (2023) 
(“The Court did not explicitly say it was overturning its 2003 ruling in Grutter v. Bollinger, 
but in my view, it effectively did so.” (footnote omitted)); Richard D. Kahlenberg, New 
Avenues for Diversity After Students for Fair Admissions, 48 J. COLL. & UNIV. L. 283, 291 
(2023) (noting acknowledgment from several Justices that Grutter had been overruled). 
Others have taken Chief Justice Roberts at his word. See Feingold, supra note 18, at 239 
(“Rather than overturn Grutter or reject the diversity rationale, Roberts concluded that 
Harvard’s and UNC’s specific policies failed to satisfy existing precedent—including 
Grutter.”). Whether SFFA has effectively overruled Grutter remains to be seen. Until then, 
the majority opinion in SFFA professed to apply rather than overrule Grutter. 

36 “Identity congruence” refers to matching individuals according to their social identities. 
Racial congruence is matching individuals based on their race (i.e., race-matched), and gender 
congruence is matching individuals based on their gender (i.e., gender-matched). See Kenneth 
J. Meier & Joseph Stewart, Jr., The Impact of Representative Bureaucracies: Educational 
Systems and Public Policies, in REPRESENTATIVE BUREAUCRACY: CLASSIC READINGS AND 
CONTINUING CONTROVERSIES 125, 128-31 (Julie Dolan & David H. Rosenbloom eds., 2003) 
(discussing empirical findings of benefits of racial congruence between teachers and 
students). The social and organizational psychology literature posits that the benefits of 
identity congruence are based on well-established theories about how individuals identify 
themselves with others generally (social identification) and within organizations specifically 
(organizational identification). What both of these bodies of literature suggest is that sameness 
is a key feature of the identification process. That is, in order to understand our place in society 
and within organizations, we have to see ourselves as relatable to others. This relatedness (or 
lack thereof) can promote connection and investment or disconnection and distance. See infra 
Part II. 

37 See infra Part II (discussing examples from educational, STEM, business, and political 
domains). The main focus of this Article is on race since the Wygant case dealt with racial 
role models and because race is “inherently suspect” under prevailing equal protection law, 
making race-conscious action subject to the “most exacting judicial examination” (known as 
strict scrutiny) in order to be constitutionally permissible. Wygant, 476 U.S. at 273. To the 
extent this Article addresses gender-conscious action in the interest of promoting gender-
matched role models, it does so under the assumption that such action, which is subject to a 
lower standard of judicial review than strict scrutiny, would necessarily be permissible if race-
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After establishing the evidentiary basis for the role model theory, Part III re-
turns to doctrinal considerations. This Part extends the doctrinal analysis from 
Part I beyond the Supreme Court’s equal protection jurisprudence. Although ju-
dicial consideration of the role model theory in equal protection law was cut 
short by the overbroad reading of Wygant, there is a robust treatment of role 
models in other doctrinal areas. By surveying numerous cases addressing the 
importance of role models across several doctrinal domains, this Part reveals the 
possibilities for marshalling this broad judicial recognition to bolster the doctri-
nal defense of the role model theory in equal protection law.38 Since few of the 
cases endorsing the importance of role models were decided under the strict 
scrutiny standard applicable to race-conscious action under equal protection law, 
this part also attends to the doctrinal concerns that are unique to strict scrutiny. 

Part IV then synthesizes each of the prior parts to construct a novel argument 
for revisiting the role model theory from Wygant in service to DEI. This requires 
shifting away from the remedial justification for the role model theory assumed 
in Wygant to the non-remedial justification proposed by Justice Stevens, which 
aligns more closely with contemporary DEI practices. It draws on the existing 
empirical research to demonstrate the beneficial effects of identity-congruent 
role models for racial minorities and women and connects this evidence back to 
the doctrinal analysis under equal protection law. This Part responds to Justice 
O’Connor’s evidentiary concerns in Wygant, but also to the evidentiary concerns 
raised in SFFA, by identifying new arguments (the non-remedial role model the-
ory) and marshalling new evidence (empirical research) in support of the role 
model theory. Finally, this Part imagines the impact of recognizing the role 
model theory in the K-12 context (as adjudicated in Wygant) as well as in other 
contexts. Part V briefly concludes. 

I. REVISITING WYGANT 
The Supreme Court’s equal protection race jurisprudence has a long and com-

plex history.39 At its inception, the Supreme Court recognized that the Equal 
Protection Clause was “so clearly a provision for that race and that emergency, 
that a strong case would be necessary for its application to any other.”40 In spite 
of this acknowledgment that the Equal Protection Clause was designed 

 
conscious action is permissible. See Craig v. Boren, 429 U.S. 190, 197-98 (1976) (establishing 
gender classifications are subject to intermediate scrutiny). 

38 The domains addressed include anti-discrimination and employment, see infra 
Section III.A; education, see infra Section III.B; family, see infra Section III.C; and criminal 
law, see infra Section III.D. 

39 Mario L. Barnes & Erwin Chemerinsky, The Once and Future Equal Protection 
Doctrine?, 43 CONN. L. REV. 1059, 1061-76 (2011) (providing historical and social context 
for equal protection doctrine). 

40 The Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 81 (1872) (rejecting claims of White 
plaintiffs by noting limited application of the Equal Protection Clause to formerly enslaved 
Black persons specifically and racial minority groups generally). 
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specifically to elevate formerly enslaved Black persons to equal status with 
White persons, the Court would go on to render its effect meaningless for that 
purpose until well into the twentieth century.41 Moreover, the Court quickly ex-
panded application of the Equal Protection Clause to non-Black persons.42 By 
the middle of the twentieth century, the Supreme Court’s equal protection race 
jurisprudence had interpreted the clause to be a general guarantee of non-dis-
crimination on the basis of race or national origin and had adopted the strict 
scrutiny standard as the judicial measure for evaluating when the use of race is 
constitutionally permissible.43 

Under the strict scrutiny standard, the use of race must be supported by some 
compelling interest and the means chosen must be necessary to accomplish the 
desired end.44 The Court has historically only recognized three interests as ca-
pable of supporting the constitutionally permissible use of race: (1) national se-
curity;45 (2) remedying the government’s own past discrimination;46 and 
(3) achieving the educational benefits of student body diversity.47 Two other 
 

41 See Plessy v. Ferguson, 163 U.S. 537, 551-52 (1896) (endorsing principle of “separate 
but equal” that permitted Jim Crow segregation to endure for another fifty years), overruled 
by, Brown v. Bd. of Educ. (Brown I), 347 U.S. 483, 495 (1954) (dealing first blow to “separate 
but equal” doctrine by holding “[s]eparate educational facilities are inherently unequal”). 

42 See, e.g., Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886) (finding racial discrimination 
against Chinese laundry operators violated Equal Protection Clause). 

43 See Korematsu v. United States, 323 U.S. 214, 216 (1944) (“[A]ll legal restrictions 
which curtail the civil rights of a single racial group are immediately suspect.”). The Supreme 
Court also extended the application of non-discrimination under the Equal Protection Clause 
beyond race, including to gender and to illegitimacy. See, e.g., Craig v. Boren, 429 U.S. 190, 
197-98 (1976) (applying intermediate scrutiny to gender); Levy v. Louisiana, 391 U.S. 68, 72 
(1968) (applying Equal Protection Clause to illegitimate children). Although gender is 
addressed herein, there is no separate discussion of the equal protection standards applicable 
to gender in this Article because those standards are lower than those applicable to race and 
are necessarily satisfied in any context in which the standards applicable to race are met. 

44 See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 305 (1978) (“[I]n ‘order to 
justify the use of a [racial] classification, a State must show that its purpose or interest is both 
constitutionally permissible and substantial, and that its use of the classification is 
necessary . . . to the accomplishment of its purpose or the safeguarding of its interest.’” 
(quoting In re Griffiths, 413 U.S. 717, 721-22 (1973) (alteration in original))). 

45 See Korematsu, 323 U.S. at 223 (allowing racially discriminatory law on grounds that it 
was necessary as wartime security measure). But see Trump v. Hawaii, 138 S. Ct. 2392, 2423 
(2018) (“Korematsu was gravely wrong the day it was decided, has been overruled in the 
court of history, and—to be clear—‘has no place in law under the Constitution.’” (quoting 
Korematsu, 323 U.S. at 248 (Jackson, J., dissenting))). 

46 See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 509 (1989) (“[S]ome form of 
narrowly tailored racial preference might be necessary to break down patterns of deliberate 
exclusion.”). 

47 Grutter v. Bollinger, 539 U.S. 306, 343 (2003) (“[T]he Equal Protection Clause does not 
prohibit the . . . narrowly tailored use of race in [law school] admissions decisions to further 
a compelling interest in obtaining the educational benefits that flow from a diverse student 
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interests have been rejected by the Court. The first is the interest in remedying 
general societal discrimination.48 A majority of the Court has repeatedly rejected 
this interest as “an amorphous concept of injury that may be ageless in its reach 
into the past,”49 and that “would . . . open the door to competing claims for ‘re-
medial relief’ for every disadvantaged group.”50 The second interest rejected by 
the Court is the role model theory, which was dismissed by the Court in Wygant 
v. Jackson Board of Education, but not for the reasons or on the basis many 
assume. 

A. The Background and Arguments in Wygant 
The facts and circumstances surrounding the decision in Wygant are important 

to understand. After declaring segregation in public education “inherently une-
qual” in Brown v. Board of Education (“Brown I”),51 the Supreme Court ordered 
that schools be desegregated “with all deliberate speed” in Brown II.52 But it was 
not until the Court called out recalcitrant states for their “dilatory tactics” de-
signed to evade implementation of Brown I, that desegregation really began; and 
then only after the Court instructed school districts to adopt practices that “prom-
ise[] realistically to work . . . now” to remove any state-sponsored segregation 
and to effectuate full racial integration.53 Among the desegregation practices 

 
body.”). But cf. Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll. 
(SFFA), 143 S. Ct. 2141, 2175 (2023) (finding Harvard and UNC had failed to articulate their 
interest in student body diversity in ways that were sufficiently “focused” or “measurable” to 
withstand strict scrutiny). For a full discussion of this interpretive evolution within equal 
protection doctrine and its consequences, see generally Kenji Yoshino, The New Equal 
Protection, 124 HARV. L. REV. 747 (2011) (charting the Court’s turn from rigid tiered review 
toward more fluid equality paradigm). 

48 See Bakke, 438 U.S. at 307. 
49 Id. (contrasting “remedying of the effects of societal discrimination” with more 

narrowly tailored “redress [of] the wrongs worked by specific instances of racial 
discrimination” in other school segregation cases). 

50 Croson, 488 U.S. at 505. 
51 347 U.S. 483, 495 (1954) (“We conclude that in the field of public education the doctrine 

of ‘separate but equal’ has no place. Separate educational facilities are inherently unequal.”). 
52 Brown v. Bd. of Educ. (Brown II), 349 U.S. 294, 301 (1955) (requiring district courts to 

enter orders and decrees necessary to desegregate public schools expeditiously). 
53 Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 13, 20 (1971) (alteration in 

original) (quoting Green v. Cnty. Sch. Bd., 391 U.S. 430, 439 (1968)). This effort to evade 
the implementation of Brown I was known as the project of “massive southern resistance,” 
which culminated in the Supreme Court issuing a rare per curiam opinion rebuking the states 
for their failure to comply with the judgment of the Court. See Cooper v. Aaron, 358 U.S. 1, 
18 (1958) (“If the legislatures of the several states may, at will, annul the judgments of the 
courts of the United States, and destroy the rights acquired under those judgments, the 
[C]onstitution itself becomes a solemn mockery . . . .” (quoting United States v. Peters, 9 U.S. 
(5 Cranch) 115, 136 (1809) (alteration in original))). 
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adopted by school districts beginning in the 1970s were efforts to ensure that 
teachers, as well as students, were racially integrated in schools.54  

Although racial segregation in public education is often perceived as a 
uniquely southern phenomenon, that was (and is) far from true.55 Racial segre-
gation in public education (both de jure and de facto) has existed (and some 
forms of segregation continue to exist) throughout the United States.56 To be 
sure, Michigan had its own unique challenges trying to achieve racial integration 
in public education following the decision in Brown I.57 Although the first Black 
teacher was hired by the Jackson School Board in 1954,58 like much of the rest 
of the country, meaningful efforts at racial integration in Michigan took much 
longer.59 In 1969, when the percentage of minority teachers hired by the board 

 
54 See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 297-98 (1986) (Marshall, J., 

dissenting) (noting Michigan Civil Rights Commission determined integration of Jackson, 
Michigan Public Schools must encompass both students and faculty); see also Green, 391 
U.S. at 435 (noting segregation extends past “the composition of student bodies . . . to every 
facet of school operations—faculty, staff, transportation, extracurricular activities and 
facilities”); Swann, 402 U.S. at 18-20 (acknowledging segregation of teachers in schools 
violates Equal Protection Clause and is similarly subject to remedy under Brown). One 
consequence of the eventual desegregation of public elementary and secondary schools in the 
aftermath of Brown I and Brown II, which was largely accomplished by closure of Black 
schools and integration of Black students into formerly all-White schools, was the “loss of 
too many [Black] institutions” and “too much [Black] social capital.” CHARLES J. OGLETREE, 
JR., ALL DELIBERATE SPEED: REFLECTIONS ON THE FIRST HALF CENTURY OF BROWN V. BOARD 
OF EDUCATION 234-35, 309-10 (2005). 

55 Even Brown I involved consolidated cases not just from southern states like South 
Carolina and Virginia, but also from Kansas and Delaware. Brown I, 347 U.S. at 486. For a 
discussion of the Northern resistance to public school racial integration, see Katie R. Eyer, 
The New Jim Crow Is the Old Jim Crow, 128 YALE L.J. 1002, 1037 (2019) (“In the 
North . . . ‘colorblind’ approaches had long been the dominant mechanism through which 
segregation was maintained.”). 

56 In PICS, the Supreme Court observed historical patterns of racial segregation in the 
school districts of both Seattle, Washington, and Louisville, Kentucky. Parents Involved in 
Cmty. Schs. v. Seattle Sch. Dist. No. 1 (PICS), 551 U.S. 701, 715, 719 (2007). Although only 
Louisville’s segregation had been de jure, Justice Breyer acknowledged the existence of 
ongoing de facto racial segregation in both Louisville and Seattle today. See id. at 819-22 
(Breyer, J., dissenting) (describing and noting “ongoing efforts of [the] two school districts to 
bring about greater racial integration of their public schools”). 

57 In Milliken v. Bradley, 418 U.S. 717 (1974), the Supreme Court resolved the claims of 
fifty-three school districts involved in a multi-district desegregation plan centered on the City 
of Detroit. Ultimately, the Court declared such multi-district desegregation plans 
unconstitutional, while stressing the importance of eliminating segregation in the affected 
Detroit city schools. See id. at 748-49, 752-53. 

58 See Wygant, 476 U.S. at 297 (Marshall, J., dissenting). 
59 See id. at 270 (plurality opinion) (acknowledging racial tension within Jackson 

community and schools led to collective bargaining agreement at issue in lawsuit). 
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had only risen to 3.9%, the NAACP filed a complaint with the Michigan Civil 
Rights Commission alleging discriminatory hiring practices.60  

Responding to a determination by the Michigan Civil Rights Commission that 
the Jackson School Board had engaged in prior discrimination in the hiring of 
minority teachers, the board agreed to “[t]ake affirmative steps to recruit, hire 
and promote minority group teachers and counselors as positions bec[a]me 
available . . . .”61 These affirmative hiring efforts resulted in an appreciable in-
crease in the percentage of minority teachers serving in the District, and the 
board’s ability to engage in these affirmative hiring efforts was never ques-
tioned.62 But by 1971 the Jackson School Board was forced to conduct teacher 
layoffs.63 The “last hired first fired” rule in effect under union seniority rules 
meant that these layoffs wiped out all of the recent minority hiring gains 
achieved under the affirmative hiring plan.64  

It was against this backdrop, as well as escalating racial tensions in the region 
and across the country, that in 1972 the Jackson School Board voluntarily 
adopted a layoff policy designed to preserve the racial diversity of the teacher 
workforce that had been achieved through settlement of the civil rights com-
plaint.65 The Jackson School Board adopted the new layoff policy to address 
concerns that any gains made through ongoing affirmative race-based hiring ef-
forts would not be eroded by subsequent layoffs.66 The layoff policy provided 
in relevant part: 

In the event that it becomes necessary to reduce the number of teachers 
through layoff from employment by the Board, teachers with the most sen-
iority in the district shall be retained, except that at no time will there be a 
greater percentage of minority personnel laid off than the current percent-
age of minority personnel employed at the time of the layoff.67 
Under this plan, a 1974 layoff would have resulted in tenured, non-minority 

teachers losing their jobs while minority teachers still in probationary status 
were retained.68 The Jackson School Board failed to follow the plan, and the 
minority teachers filed suit alleging, among other things, a violation of the Equal 
 

60 Id. at 297 (Marshall, J., dissenting). 
61 Id. at 297-98 (alteration in original). 
62 Id. at 298, 300 (noting “affirmative hiring policy” adopted by Jackson School Board 

“constitutionally . . . is unchallenged”). 
63 Id. at 298. 
64 Id. 
65 Id. (“By early 1972, when racial tensions in the schools had escalated to violent levels, 

school officials determined that the best course was full integration of the school system, 
including integration of the faculty.”); see also id. at 274 (plurality opinion) (discussing multi-
district desegregation plan in Michigan that culminated in Milliken decision). 

66 Id. at 298 (Marshall, J., dissenting) (noting school officials realized seniority layoff 
system must be modified to effectuate full integration). 

67 Id. at 270 (plurality opinion). 
68 Id. at 270-71. 
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Protection Clause.69 The minority teachers succeeded in forcing the Jackson 
School Board to implement the layoff plan, resulting in tenured non-minority 
teachers being laid off and less senior minority teachers being retained during 
both the 1976-77 and 1981-82 school years.70 

This time, the non-minority teachers sued, alleging violations of the Equal 
Protection Clause.71 The district court ruled in favor of the Jackson School 
Board, finding that the race-based layoff plan was a constitutionally permissible 
“attempt to remedy societal discrimination by providing ‘role models’ for mi-
nority schoolchildren.”72 The Court of Appeals for the Sixth Circuit affirmed, 
but in a highly fractured plurality decision, the Supreme Court reversed.73 Alt-
hough the decision in Wygant is commonly thought to foreclose the role model 
theory in support of race-based decision-making in the employment context, an 
analysis of the splintered opinions offers a much more nuanced reading of the 
decision. 

B. Justice Powell’s Plurality Opinion 
In the primary opinion on behalf of the plurality74 reversing the Sixth Circuit 

decision, Justice Powell reaffirmed what the Court had said previously, which is 
that under the strict scrutiny standard, “[s]ocietal discrimination alone is insuf-
ficient to justify a racial classification” under the Equal Protection Clause.75 Jus-
tice Powell treated the role model theory as part and parcel of this impermissible 
interest in remedying societal discrimination by saying the theory too “has no 

 
69 Id. at 271. 
70 As a result of a dismissal of the first federal action, this result was reached in a second 

state court action. Id. at 272. 
71 Id. Continual shifts in the Supreme Court’s equal protection jurisprudence are 

responsible for arguments that the Equal Protection Clause could or should be used to both 
require remedying past discrimination against the racial minority teachers and to permit 
redress for the White teachers challenging these affirmative remedial efforts. See supra notes 
39-47 and accompanying text (surveying equal protection doctrinal evolution); see also 
Hawkins, Confronting the Reality, supra note 9 (explaining shift in principle animating the 
Court’s equal protection jurisprudence from anti-subordination to anti-classification 
principle). 

72 Wygant, 476 U.S. at 272. 
73 Id. at 267. The decision was split 4:1:4. Justice Powell wrote an opinion on behalf of the 

plurality, which was joined in full by Chief Justice Burger and Justice Rehnquist and joined 
in part by Justice O’Connor, who wrote separately in concurrence. Justice White also wrote 
separately to concur only in the judgment, but not in the plurality’s reasoning. Justices 
Stevens, Marshall, Brennan, and Blackmun dissented, with Justices Stevens and Marshall 
each writing separately in dissent. 

74 This opinion was joined in full only by Chief Justice Burger and Justice Rehnquist. 
Justice O’Connor joined the opinion only in part. Id. at 269. Justice White, the fifth vote in 
the majority, wrote a separate opinion concurring only in the judgment. See id. at 294-95 
(White, J., concurring). 

75 Id. at 274-75 (plurality opinion). 
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logical stopping point” and would permit race-based action “long past the point 
required by any legitimate remedial purpose.”76 

Rather than rely on the “amorphous” interest in remedying societal discrimi-
nation, Justice Powell reasoned there must be proof that the government is rem-
edying its own past discrimination.77 The lower court, however, failed to adduce 
evidence of the Jackson School Board’s own past discrimination.78 So given the 
lower courts’ deficient reasoning and analysis in this regard,79 the plurality con-
cluded the race-based layoff plan was not supported by a compelling interest.80 

Three Justices in the plurality further noted that even if the race-based layoff 
plan had been supported by a compelling interest, it still would not have satisfied 
the strict scrutiny standard.81 They distinguished between the Jackson School 
Board’s chosen race-based layoff plan and the Court’s prior approval of race-
based hiring plans, reasoning that “[d]enial of a future employment opportunity 
is not as intrusive as loss of an existing job.”82 Because remedial uses of race 
require minimizing the harm to non-minority interests,83 these Justices ex-
pressed doubt that a race-based layoff plan could ever meet the high burden im-
posed by the strict scrutiny standard when the goal of integration could be 
achieved through less intrusive race-based hiring plans.84 Importantly, Justice 
O’Connor did not join this final part of the opinion suggesting that a race-based 
layoff plan could never satisfy strict scrutiny.85 She chose to write separately to 
define what she viewed as the permissible use of race under the Equal Protection 
Clause. 

 
76 Id. at 275. 
77 Id. at 276 (noting importance of particularized findings when prescribing remedies to 

discrimination). 
78 Id. at 276-77 (“[The Jackson School] Board must ensure that, before it embarks on an 

affirmative-action program, it has convincing evidence that remedial action is warranted.”). 
But see id. at 287 (O’Connor, J., concurring) (referencing findings by Michigan Civil Rights 
Commission that Jackson School Board had engaged in discrimination were not “reduced to 
formal findings because the School Board . . . voluntarily chose to remedy the perceived 
violation”). 

79 See id. at 295 (Marshall, J., dissenting) (acknowledging the Court, in denying both 
parties’ attempt to supplement on appeal, was “hindered by a record that is informal and 
incomplete”). 

80 Id. at 277 (plurality opinion). 
81 Id. at 278 (“Although this argument seems belated at this point in the proceedings, we 

need not consider the question since we conclude below that the layoff provision was not a 
legally appropriate means of achieving even a compelling purpose.”). 

82 Id. at 282-83. 
83 See infra note 127 and accompanying text (discussing requirement to reduce burden on 

non-minorities). 
84 Wygant, 476 U.S. at 283-84. 
85 Id. at 267, 279-84. Justice White did not join any part of Justice Powell’s plurality 

opinion; he concurred only in the judgment. Id. at 294-95 (White, J., concurring). 
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C. Justice O’Connor’s Concurrence 
The first notable observation made by Justice O’Connor in her concurrence is 

that remedying the government’s own past discrimination is not the only interest 
sufficient to support the use of race under the strict scrutiny standard.86 In doing 
so, Justice O’Connor cited to Justice Powell’s plurality opinion in Bakke to rec-
ognize the “interest in the promotion of racial diversity . . . at least in the context 
of higher education” as also capable of satisfying strict scrutiny.87 In a recurring 
theme of her equal protection race jurisprudence, Justice O’Connor repudiated 
the idea that strict scrutiny should be “strict in theory, but fatal in fact,” leaving 
open the possibility for future interests, including non-remedial interests, to be 
articulated and successfully defended.88 

Moreover, Justice O’Connor pointed out that in focusing only on the asserted 
interest in remedying “societal discrimination,” both the lower courts and the 
plurality ignored the Jackson School Board’s past discrimination in assessing 
whether there was a sufficiently compelling remedial interest to justify the race-
based layoff plan.89 Endorsing the idea that the government has not only the right 
but also a constitutional duty to remedy its own past discrimination, Justice 
O’Connor signaled that employers may act voluntarily without waiting for judi-
cial or administrative findings of liability.90 The ability to act arises, she rea-
soned, to avoid placing employers in the very position in which the Jackson 
School Board found itself in this case, which is “between the competing hazards 
of liability to minorities if affirmative action is not taken to remedy apparent 
employment discrimination and liability to non-minorities if affirmative action 
is taken.”91 

In addition to the remedial interests that might justify the Jackson School 
Board’s race-based layoff plan, Justice O’Connor imagined potential non-reme-
dial interests as well. Previewing the representative democracy concerns that she 
would later recognize as part of the diversity interest in higher education, Justice 
O’Connor noted, “[t]he exclusion of minorities from effective participation in 
the bureaucracy not only promotes ignorance of minority problems in that par-
ticular community, but also creates mistrust, alienation, and all too often hostil-
ity toward the entire process of government.”92 Importantly, she did not limit 

 
86 Id. at 286 (O’Connor, J., concurring). 
87 Id. (citing Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 311-15 (1978)). 
88 See Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 237 (1995) (rejecting view that 

strict scrutiny forbids all race-based action and reaffirming viability of narrow tailoring). 
89 Wygant, 476 U.S. at 288-89 (O’Connor, J., concurring). 
90 Id. at 290 (noting requiring findings of liability prior to taking remedial action would 

“severely undermine public employers’ incentive to meet voluntarily their civil rights 
obligations”). 

91 Id. at 291. 
92 Id. (quoting S. REP NO. 92-415, at 10 (1971)); see also Grutter v. Bollinger, 539 U.S. 

306, 332 (2003) (“In order to cultivate a set of leaders with legitimacy in the eyes of the 
citizenry, it is necessary that the path to leadership be visibly open to talented and qualified 
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these concerns for representation to government employers; she expressly rec-
ognized that government action in this regard is uniquely important because it 
serves as a model for private actors to redress their own discriminatory practices 
and because the failure to permit such voluntary affirmative action by govern-
ment actors would “produce [an] anomalous result” between the Equal Protec-
tion Clause (applicable to government employers) and the standards established 
under Title VII (applicable to private employers).93 

Insofar as the evidentiary proof necessary for the Jackson School Board to 
demonstrate both the remedial predicate for the race-based layoff plan and the 
necessity of the plan for achieving some measure of racial integration, as re-
quired by strict scrutiny, Justice O’Connor once again diverged from the plural-
ity. First, and borrowing from the disparate impact standards established under 
Title VII, she concluded that the remedial predicate need only be in the form of 
some “demonstrable evidence of a disparity between the percentage of qualified 
[B]lacks on a school’s teaching staff and the percentage of qualified minorities 
in the relevant labor pool.”94 With regard to the necessity of the layoff plan, 
Justice O’Connor disagreed with the plurality’s conclusion that a race-based hir-
ing plan would always be required in lieu of a race-based layoff plan.95 Instead, 
she found that the challenged layoff plan was improperly designed to remedy 
discrimination in teacher hiring by tying the layoff goals to the percentage of 
minority students in the school district rather than to the percentage of minority 
teachers in the relevant labor pool.96 In other words, for Justice O’Connor, it was 
neither the ends nor the means per se that were impermissible; it was the eviden-
tiary basis for both that were wanting in this case. 

In sum, Justice O’Connor, in breaking from the plurality, declined to reject 
either the remedial predicate or some independent diversity theory for the race-
based layoff plan adopted by the Jackson School Board in Wygant. Rather, she 
found the lower courts had applied the wrong standards to evaluate the Jackson 
School Board’s asserted remedial interest.97 The lower courts had relied on the 

 
individuals of every race and ethnicity. All members of our heterogeneous society must have 
confidence in the openness and integrity of the educational institutions that provide this 
training.”). 

93 Wygant, 476 U.S. at 291 (O’Connor, J., concurring). Although a discussion of Title VII, 
42 U.S.C. §§ 2000e to 2000e-17, is beyond the scope of this Article, Justice O’Connor’s 
acknowledgment has substantial implications for reconciling the standards for adjudicating 
race-conscious action under both equal protection and Title VII. 

94 Id. at 292. 
95 Id. at 293 (finding it unnecessary to “resolve the troubling questions whether any layoff 

provision could survive strict scrutiny”). 
96 Id. at 294 (“[T]he percentage of minorities in the student body is not probative of 

employment discrimination . . . .”). 
97 The lower courts accepted remedying societal discrimination as an interest sufficient to 

satisfy strict scrutiny and then subjected the plan itself only to a reasonableness review, 
instead of the requisite finding of necessity applicable under strict scrutiny. See id. at 279-80 
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existence of societal discrimination, rather than evidence of the Board’s own 
demonstrated prior discrimination, to sustain the remedial predicate for the race-
based layoff plan. Moreover, she believed the plurality had rejected arguments 
in support of the layoff plan that might have been capable of satisfying strict 
scrutiny if evaluated by the proper legal and evidentiary standards.98 

Justice White, the fifth vote to form the majority in striking down the layoff 
plan, did not join the plurality opinion and concurred only in the judgment.99 He 
offered no analysis of the deficiencies, if any, associated with the role model 
theory; he reasoned only that the race-based layoff plan was not a permissible 
means of achieving “[w]hatever the [Board’s] legitima[te] hiring goals or quotas 
may be.”100 

Justice Marshall wrote separately in dissent, joined by Justices Brennan and 
Blackmun. Justice Marshall indicated agreement with Justice O’Connor about 
the insufficiency of the evidence in the case relating to the Jackson School 
Board’s past discrimination, but he preferred to remand the case to the district 
court for a full development of the factual and evidentiary record consistent with 
the appropriate constitutional standards.101 Justice Marshall also wrote sepa-
rately to express disagreement with the plurality’s outright rejection of the re-
medial predicate for the race-based layoff plan. He instead emphasized the im-
portance of allowing school boards to engage in remedial efforts to cure past 
racial discrimination.102 Without expressly naming the Board’s role model the-
ory, Justice Marshall nevertheless acknowledged that the layoff plan was de-
signed to “improve educational opportunities for [B]lack public-school stu-
dents.”103 

 
(plurality opinion) (rejecting lower courts’ “reasonableness” test as unsupported by Supreme 
Court precedent and emphasizing strict scrutiny demands narrowly tailored means). 

98 The plurality rejected the possibility of the Jackson School Board’s past discrimination, 
and other diversity-related interests, constituting the compelling interest necessary to satisfy 
strict scrutiny and then dismissed the layoff plan as per se unnecessary as a means to remedy 
that discrimination in a manner that would render strict scrutiny fatal in fact for all layoff 
plans no matter the factual predicate or the supporting evidentiary record. Id. at 278 (“[T]he 
layoff provision was not a legally appropriate means of achieving even a compelling 
purpose.”). 

99 Id. at 294-95 (White, J., concurring) (taking issue not with remedial predicate for 
integrating teacher workforce but with use of layoff plan as means to that end). 

100 Id. at 294. Importantly, quotas have since been held “patently unconstitutional” by the 
Court. See SFFA, 143 S. Ct. 2141, 2172 (2023). 

101 Wygant, 476 U.S. at 297 (Marshall, J., dissenting). 
102 Id. at 312 (arguing layoff provision born from settlement overseen by civil rights 

agency to preserve valid minority recruitment plan to protect citizens’ civil rights “should not 
be upset by [the] Court on constitutional grounds”). 

103 Id. at 297. 
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D. Justice Stevens’s Dissent 
Justice Stevens, too, wrote separately in dissent. His lone dissent is illuminat-

ing of the role model theory and its potential utility for supporting race-con-
scious employment action today. Perhaps most importantly, Justice Stevens be-
gan with a statement of the Court’s equal protection jurisprudence which 
remains as true today as it was then: 

The Equal Protection Clause absolutely prohibits the use of race in many 
governmental contexts. . . . The use of race . . . is “utterly irrational” be-
cause it is completely unrelated to a valid public purpose; moreover, it is 
particularly pernicious [when] it constitutes a badge of oppression that is 
unfaithful to the central promise of the Fourteenth Amendment. Neverthe-
less, in our present society, race is not always irrelevant to sound govern-
mental decisionmaking.104 
In imagining the potential for the role model theory to vindicate some valid 

public purpose on behalf of the Jackson School Board, other than remedying the 
Board’s past discriminatory hiring practices, he observed: 

Rather than analyzing a case of this kind by asking whether minority teach-
ers have some sort of special entitlement to jobs as a remedy for sins that 
were committed in the past, I believe that we should first ask whether the 
Board’s action advances the public interest in educating children for the 
future.105 
Clarifying the nature of this non-remedial interest further, and seemingly 

prescient in predicting the non-remedial rationale for the diversity interest that 
would later be adopted by the Court in Grutter v. Bollinger,106 Justice Stevens 
explained: 

[I]n a city with a recent history of racial unrest, the superintendent of police 
might reasonably conclude that an integrated police force could develop a 

 
104 Id. at 313-14 (Stevens, J., dissenting) (footnote omitted) (quoting City of Cleburne v. 

Cleburne Living Ctr., 473 U.S. 432, 452 (1985) (Stevens, J., concurring)). 
105 Id. at 313. 
106 539 U.S. 306, 332 (2003) (holding a diverse student body is essential to cultivate 

leaders and instill public confidence in educational institutions). In upholding the University 
of Michigan’s race-conscious admission policy, the Court discussed the importance of the 
legal system in training civil leaders and the responsibility to ensure visible representation 
among members of the legal profession, noting: “In order to cultivate a set of leaders with 
legitimacy in the eyes of the citizenry, it is necessary that the path to leadership be visibly 
open to talented and qualified individuals of every race and ethnicity.” Id. at 332. This 
diversity rationale was first suggested by Justice Powell in Bakke, wherein he observed that: 
“Physicians serve a heterogeneous population. An otherwise qualified medical student with a 
particular background—whether it be ethnic, geographic, culturally advantaged or 
disadvantaged—may bring to a professional school of medicine experiences, outlooks, and 
ideas that enrich the training of its student body and better equip its graduates to render with 
understanding their vital service to humanity.” Regents of the Univ. of Cal. v. Bakke, 438 
U.S. 265, 314 (1978). 
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better relationship with the community and thereby do a more effective job 
of maintaining law and order than a force composed only of white offic-
ers.107 
More to the point of the facts in Wygant, and germane to the role model theory 

proffered by the Jackson School Board, Justice Stevens observed: 
In the context of public education, it is quite obvious that a school board 
may reasonably conclude that an integrated faculty will be able to provide 
benefits to the student body that could not be provided by an all-white, or 
nearly all-white, faculty.108 

Justice Stevens concluded the Jackson School Board’s “recognition of the de-
sirability of multi-ethnic representation on the teaching faculty” is a valid 
public purpose and that its concomitant effort to “employ, and to retain, more 
minority teachers in the Jackson public school system served this completely 
sound educational purpose.”109 

This non-remedial interest in the role model theory, as defined and described 
by Justice Stevens, was not foreclosed by Justice O’Connor in her concur-
rence,110 or even by Justice White.111 Justices Marshall, Brennan, and Blackmun 
in their dissent seem entirely amenable to the idea that providing a more diverse 
teaching faculty served the educational interests of Black students.112 

Despite widespread assumptions that the decision in Wygant forecloses future 
use of the role model theory as a basis for sustaining race-conscious action under 
prevailing equal protection doctrine, the highly fractured plurality decision in 
Wygant does no such thing.113 At most, four Justices in the plurality questioned 
the asserted interest in providing role models as a means of remedying societal 

 
107 Wygant, 476 U.S. at 314 (Stevens, J., dissenting); see also Petit v. City of Chicago, 352 

F.3d 1111, 1114-15 (7th Cir. 2003) (finding interest in diverse police force—enhancing 
operational efficacy in racially and ethnically diverse neighborhoods—permitted limited 
consideration of race in police officer selection). 

108 Wygant, 476 U.S. at 315 (footnote omitted). 
109 Id. 
110 Justice O’Connor suggested only that the Jackson School Board failed to proffer 

sufficient evidence either of the board’s own past discrimination sufficient to justify a 
remedial role model theory, or to offer an apt justification for the comparison between the 
composition of the teacher workforce and the student body. Id. at 293-94 (O’Connor, J., 
concurring). 

111 Justice White’s objection relied on the inability of the Jackson School Board to use 
race-based layoffs (versus race-based hiring plans) as a mechanism for achieving even a valid 
remedial public purpose. Id. at 294 (White, J., concurring) (stating layoff provision has “no 
relation to remedying employment discrimination”). 

112 Id. at 297 (Marshall, J., dissenting). 
113 In commenting on the confusion likely to be engendered by the Court’s fractured 

decision, Justice Marshall remarked, “I do not envy the District Court its task of sorting out 
what this Court has and has not held.” Id. at 312 n.7. 
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discrimination,114 and another four Justices suggested that regardless of the suf-
ficiency of the predicate interest, layoffs are never a constitutionally permissible 
means of accomplishing even a valid remedial end.115 However, the four Justices 
in the dissent endorsed the remedial predicate for the race-based layoff plan at 
issue and expressed a willingness to entertain the role model theory animating 
it.116 

Whatever the doctrinal effect of Wygant, a majority of the Court did not reject 
the role model theory as a predicate for supporting race-conscious action under 
equal protection doctrine. Moreover, when the role model theory is conceived 
as a non-remedial predicate for such race-consciousness, as articulated by Jus-
tice Stevens, the prospect for its constitutional approval grows even stronger.117 
This is especially true in light of the Court’s modern turn towards the non-reme-
dial diversity rationale for justifying race-conscious action—at least in the con-
text of higher education admissions.118 

The difference between the remedial role model theory rejected by the plural-
ity in Wygant and the non-remedial role model theory proposed by Justice Ste-
vens is significant both doctrinally and empirically. Doctrinally, the remedial 
role model theory suffers from a reliance on the rejected interest in remedying 

 
114 These were Chief Justice Burger and Justices Powell, Rehnquist, and O’Connor. See 

id. at 277, 284. 
115 These were Chief Justice Burger and Justices White, Powell, and Rehnquist. See id. at 

277, 283. 
116 These were Justices Brennan, Marshall, Blackmun, and Stevens. See id. at 306-07. 
117 Justice O’Connor might have supported a non-remedial role model theory because she 

acknowledged the existence of other possible interests capable of sustaining race-based 
action, including most notably an interest grounded in principles of diversity and 
representation. See id. at 286 (O’Connor, J., concurring). Adding Justices O’Connor and 
Stevens to the other three Justices in dissent brings the total of Justices who might have 
supported a non-remedial interest in role models to five. See id. at 286, 306 (Marshall, J., 
dissenting). 

118 See, e.g., Grutter v. Bollinger, 539 U.S. 306, 343 (2003) (upholding University of 
Michigan Law School’s race-conscious admissions plan in interest of achieving educational 
benefits of student body diversity); Fisher v. Univ. of Tex. at Aus. (Fisher II), 579 U.S. 365, 
388 (2016) (affirming Grutter and upholding University of Texas’s race-conscious 
admissions plan in interest of achieving educational benefits of student body diversity). But 
see Gratz v. Bollinger, 539 U.S. 244 (2003) (striking down University of Michigan 
undergraduate race-conscious admissions plan based on use of “mechanical” points system); 
Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1 (PICS), 551 U.S. 701, 725 (2007) 
(resulting in a four-Justice plurality declining to extend diversity interest from higher 
education to K-12 context); Students for Fair Admissions, Inc. v. President & Fellows of 
Harv. Coll. (SFFA), 143 S. Ct. 2141, 2147, 2165-66 (2023) (invalidating Harvard and UNC’s 
race-conscious admissions plans for relying on racial stereotypes, imposing burdens on Asian 
applicants, and lacking durational limits, while questioning whether asserted diversity interest 
was sufficiently “coherent” or “measurable”). 
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societal discrimination.119 Whereas, the non-remedial role model theory is con-
sonant with the interest in promoting diversity that has since been endorsed by 
the Court.120 Empirically, the remedial role model theory, as acknowledged by 
Justice O’Connor, lacked any evidentiary proof tying the representation of 
schoolteachers as role models to the racial composition of the student body. To-
day, there is ample empirical support for the role model theory, not as a remedy 
for past discrimination against minority students, but as a means of inspiring the 
achievement and success of minority students both in the present and future.121 

Understood as an instrumental rather than remedial interest, there is both doc-
trinal and empirical support that can be marshaled for the role model theory. So, 
if presumptions about the limitations on the role model theory imposed by 
Wygant are wrong as a matter of law, and if “race is not always irrelevant to 
sound governmental decisionmaking,”122 then how should we think about the 
potential for the role model theory to support the use of race-conscious decision-
making in the employment context under the equal protection doctrine?123 

E. Strict Scrutiny: Interest, Necessity, Burden 
The Supreme Court has long applied strict scrutiny to all governmental uses 

of race.124 Strict scrutiny requires that government action be supported by a com-
pelling interest and that the means chosen to achieve that interest be 

 
119 See Wygant, 476 U.S. at 274 (“[T]his Court never has held that societal discrimination 

alone is sufficient to justify a racial classification.”). Importantly, Justice O’Connor in her 
concurrence did acknowledge that the Jackson School Board might be able to proffer evidence 
of its own past discrimination sufficient to support this remedial role model theory, but she 
did join the other three Justices in the plurality to reject such a remedial theory based on the 
mere fact of societal discrimination. See id. at 289 (O’Connor, J., concurring). 

120 The most notable case acknowledging the diversity interest is Grutter, but the Court 
has also recognized the importance of diversity in other contexts as well. See Metro Broad., 
Inc. v. FCC, 497 U.S. 547, 600 (1990) (recognizing interest in broadcast diversity on behalf 
of regulators awarding minority preferences in sale or transfer of broadcast licenses), 
overruled by, Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 225-27 (1995) (applying 
strict rather than intermediate scrutiny to race-based federal program); PICS, 551 U.S. at 783 
(Kennedy, J., concurring) (acknowledging diversity, or racial integration, in public K-12 
education can be compelling interest sufficient to justify race-based student assignments). 

121 See infra Part II. 
122 Wygant, 476 U.S. at 314 (Stevens, J., dissenting). 
123 Once again, empirical arguments in support of the role model theory throughout this 

Article refer to both race- and gender-conscious actions, but the doctrinal analysis will focus 
exclusively on race-conscious action since race is subject to the strictest judicial scrutiny. 
Thus, any race-conscious actions capable of satisfying this standard will necessarily support 
gender-conscious actions under the less strict standard of intermediate scrutiny applicable to 
gender. See supra note 37 and accompanying text. 

124 See supra note 43 and accompanying text. For a discussion of the standards applicable 
to the use of race under statutory anti-discrimination laws governing the workplace, see supra 
note 93 and infra notes 134, 280, 397. 
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necessary.125 When assessing whether race-conscious action is necessary, the 
Court has required that the burden imposed on non-minorities be minimized.126 
Applying this framework to the role model theory, race-conscious action in the 
context of employment would be permissible only if: (1) the role model theory 
itself constitutes a compelling interest; (2) there is demonstrable proof that race-
consciousness is necessary to achieve that interest; and (3) the burden imposed 
on non-minorities by the use of race is limited.127  

Given that the Supreme Court in Wygant rejected the role model theory for 
want of evidence, not for its doctrinal insufficiency, it is only necessary to es-
tablish a factual predicate in support of the role model theory as a compelling 
interest. In other words, the Court in Wygant held that the Jackson School Board 
had not demonstrated that providing role models for students was a compelling 
interest in that case. The Court did not hold that providing role models for stu-
dents can never be a compelling interest. To the contrary, at least five Justices 
believed the race-based layoff plan challenged in Wygant could be supported by 
a compelling interest given the right arguments and evidence.128 

Two important things distinguish consideration of the role model theory today 
from its consideration by the Court in Wygant. First, the interest most likely to 
be asserted in support of the role model theory today is a non-remedial interest 
like the one conceived by Justice Stevens in his dissent, rather than the remedial 
role model theory dismissed for want of evidence by the four-Justice plurality in 
Wygant.129 Second, the evidentiary support for the non-remedial role model the-
ory that was merely assumed by Justice Stevens in Wygant has been well-

 
125 See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 305 (1978). 
126 Wygant, 476 U.S. at 281-82 (plurality opinion) (recognizing limited, properly tailored 

remedial measures may permissibly impose modest burdens on innocent parties); see also 
Grutter v. Bollinger, 539 U.S. 306, 341 (2003) (O’Connor, J., dissenting) (“To be [necessary], 
a race-conscious admissions program must not ‘unduly burden individuals who are not 
members of the favored racial and ethnic groups.’” (quoting Metro Broad., Inc. v. FCC, 497 
U.S. 547, 630 (1990), overruled by, Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 225-
27 (1995))). But see Harpalani, supra note 35, at 327 (arguing SFFA effectively changed 
standard from requiring minimal burden on interests of non-minorities to requiring no burden 
at all). 

127 Under prevailing doctrine, if the role model theory is pursued in race-neutral ways, 
strict scrutiny is not implicated. See Washington v. Davis, 426 U.S. 229, 241 (1976). There 
is, however, growing debate over what constitutes “race-conscious” action and what 
constitutes “race-neutral” action. See Feingold, supra note 18, at 252 n.84, 276 n.224 
(explaining recent litigation arguing, contrary to prevailing doctrine, that even race-neutral 
efforts are constitutionally suspect when intended to increase racial and ethnic diversity). 

128 These were Justices Brennan, Marshall, Blackmun, and Stevens, all dissenting, and 
Justice O’Connor, writing separately in concurrence. See Wygant, 476 U.S. at 311-12 
(Marshall, J., dissenting). 

129 These were Chief Justice Burger and Justices Powell, Rehnquist, and O’Connor. See 
supra note 114 and accompanying text. 
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developed in the literature today, making the case for the role model theory even 
stronger now than at the time Justice Stevens proposed it.130 

In assessing the factual support for the existence of a compelling interest, the 
Supreme Court has applied various evidentiary standards. For instance, in order 
to find the interest in remedying past discrimination sufficiently compelling to 
support the use of race, the Court has required government actors to prove their 
own past discrimination by some “strong basis in evidence.”131 When evaluating 
the interest in achieving the educational benefits of student body diversity, how-
ever, the Court rejected this “strong basis in evidence” standard in favor of a 
more deferential evidentiary standard requiring only proof by a college or uni-
versity of some “reasoned, principled explanation” that “educational benefits 
[will] flow from student body diversity.”132 Because it is unclear whether the 
deferential standard applied to colleges and universities would apply outside of 
the higher education context,133 the evidentiary arguments that follow will pre-
sume the higher standard of proof—requiring a “strong basis in evidence”—to 
support the role model theory in the employment context.134 The evidence that 
has been amassed in support of the role model theory since the decision in 
Wygant is more than sufficient to meet even the “strong basis in evidence” stand-
ard. 

II. #REPRESENTATIONMATTERS: THE NON-REMEDIAL “ROLE MODEL 
THEORY” 

Old notions attributing success entirely to individual effort have been effec-
tively countered by a wealth of academic literature and empirical research 
 

130 See infra Part II. Justice O’Connor found insufficient evidence to support the remedial 
role model theory offered by the Jackson School Board. See Wygant, 476 U.S. at 293 
(O’Connor, J., concurring). 

131 Wygant, 476 U.S. at 277 (plurality opinion). 
132 Fisher v. Univ. of Tex. at Austin (Fisher II), 579 U.S. 365, 376 (2016) (quoting Fisher 

v. Univ. of Tex. at Austin (Fisher I), 570 U.S. 297, 310-11 (2013)). Despite finding the interest 
in student body diversity asserted on behalf of Harvard and UNC to be neither sufficiently 
coherent nor measurable, the Court did not alter, or even address, this evidentiary standard in 
SFFA. See Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll. (SFFA), 
143 S. Ct. 2141, 2166 (2023). 

133 For instance, several Justices were unwilling to extend the diversity interest recognized 
in Grutter to the K-12 educational context. See Parents Involved in Cmty. Schs. v. Seattle 
Sch. Dist. No. 1 (PICS), 551 U.S. 701, 725 (2007) (noting unique context of higher education 
and finding “present cases are not governed by Grutter”). 

134 It is possible, however, that a more deferential standard akin to that applied to colleges 
and universities might be applied to employers. Federal courts have often observed that they 
will not “sit as a super-personnel agency, second-guessing employers’ managerial 
prerogatives,” making a deferential standard possible in the employment context. See Stacy 
Hawkins, What the Supreme Court’s Diversity Doctrine Means for Workplace Diversity 
Efforts, 33 A.B.A. J. LAB. & EMP. L. 139, 156 (2018) [hereinafter Hawkins, Workplace 
Diversity Efforts] (discussing potential deference to employers). 
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demonstrating that both institutional and environmental factors contribute as 
much, if not more, to individual success as does individual effort.135 In particu-
lar, recognition of the importance of role models to individual achievement and 
success is now ubiquitous and applied across a wide range of contexts.136 Stu-
dents perform better and are more likely to pursue STEM majors and occupa-
tions,137 employees are retained and more often advance,138 and citizens are 
more civically engaged and place greater trust in public institutions139 when they 
see themselves reflected in visible positions of leadership across each of these 
domains. In other words, #RepresentationMatters. Still, it is not just that people 
need role models; the data show that when there is identity congruence between 
those occupying visible positions of power or authority, i.e., role models, and 
those in subordinate positions within the organizational context, it generates a 
range of benefits at both the individual and institutional levels. Identity congru-
ence is most impactful for underrepresented groups, and the research demon-
strates particular benefit for women and people of color.140 

The social and organizational psychology literature posits that the beneficial 
effects of role models derive from well-established theories about how individ-
uals identify themselves with others generally141 and within organizational 

 
135 See infra Sections II.B-D (reviewing empirical evidence on role models in education, 

business, and government); see also Stacy Hawkins, Mismatched or Counted Out? What’s 
Missing From Mismatch Theory and Why It Matters, 17 U. PA. J. CONST. L. 855, 871-73 
(2015) [hereinafter Hawkins, Mismatched or Counted Out] (identifying institutional and 
environmental factors which contribute to student academic success and failure 
notwithstanding individual academic credentials). 

136 Data and research support the benefits of role models in domains ranging from 
education to business to public service. See infra Sections II.B-D. 

137 See infra Section II.B. 
138 See infra Section II.C. 
139 See infra Section II.D. 
140 See infra Sections II.B-D. 
141 See, e.g., Blake E. Ashforth & Fred Mael, Social Identity Theory and the Organization, 

14 ACAD. MGMT. REV. 20, 27 (1989) (“In complex organizations, the prevalence of social 
categories suggests that social identities are likely to represent a significant component of 
individuals’ organizationally situated self-definitions . . . .”). This is not surprising given the 
larger social psychology literature on homophily, which is the tendency for individuals to 
seek out and be attracted to those who are similar in identity, experiences, or interests. See, 
e.g., Kevin Woodson, Race and Rapport: Homophily and Racial Disadvantage in Large Law 
Firms, 83 FORDHAM L. REV. 2557, 2562-63 (2015) (explaining cultural homophily shapes 
rapport and workplace-dominant cultural traits advantage those who share them). 
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contexts specifically.142 Referred to variously as the similarity hypothesis,143 
role identification theory,144 social learning theory,145 social identity theory,146 
social comparison theory,147 and even the role model effect,148 what all of these 
theories suggest is that sameness is a key feature of the identification process.149 
In order to understand our place in society and within organizations, we have to 
see ourselves as relatable to others.150 This relatedness, or lack thereof, can 
 

142 See, e.g., Donald E. Gibson, Role Models in Career Development: New Directions for 
Theory and Research, 65 J. VOCATIONAL BEHAV. 134, 144 (2004) [hereinafter Gibson, Role 
Models] (identifying similarity in demographics, goals, and organizational positions as 
aspects that make role models positive for an individual); Ashforth & Mael, supra note 141 
(discussing how individuals’ identities impact socialization, role conflict, and intergroup 
relations in organizational contexts). See generally Woodson, supra note 141 (identifying 
homophily as key reason that Black associate attorneys are less satisfied with their 
experiences in large law firms and less likely to become partners than white colleagues). 

143 See Danesh Karunanayake & Margaret M. Nauta, The Relationship Between Race and 
Students’ Identified Career Role Models and Perceived Role Model Influence, 52 CAREER 
DEV. Q. 225, 226 (2004) (defining similarity hypothesis as idea that “a role model will be 
inspirational only to the degree that a person is able to identify with that model”). 

144 See Gibson, Role Models, supra note 142, at 136 (defining role identification theories 
as those which “emphasize the notion that individuals are attracted to people whom they 
perceive some similarity to”). 

145 See Karunanayake & Nauta, supra note 143, at 225-26 (identifying “people learn from 
watching others” and “students tended to have role models whose race was the same as their 
own” as propositions that follow from social learning theory); Val Singh, Susan Vinnicombe 
& Kim James, Constructing a Professional Identity: How Young Female Managers Use Role 
Models, 21 WOMEN MGMT. REV. 67, 68 (2006) (noting social learning theory teaches people 
to model their behavior on others in similar contexts). 

146 See Ruth Sealy & Val Singh, The Importance of Role Models in the Development of 
Leaders’ Professional Identities, in LEADERSHIP PERSPECTIVES: KNOWLEDGE INTO ACTION 
208, 215 (Kim Turnbull James & James Collins eds., 2008) (describing social identity theory 
by which individuals who perceive negative social traits in potential role models are more 
likely to distance themselves from alignment with those role models); see also Ashforth & 
Mael, supra note 141, at 21 (“Social identification, therefore, is the perception of oneness 
with or belongingness to some human aggregate.”). 

147 See Gibson, Role Models, supra note 142, at 144 (“[S]ocial comparison theory suggests 
that we are drawn to attend to similar others because they are more informative and 
appropriate for making accurate self-appraisals.”). 

148 See David M. Marx & Sei Jin Ko, Superstars “Like” Me: The Effect of Role Model 
Similarity on Performance Under Threat, 42 EUR. J. SOC. PSYCH. 807, 811 (2012) (finding 
greater similarity between subject and role model enhances the role model’s effectiveness and 
makes them less intimidating). 

149 See Ashforth & Mael, supra note 141, at 22 (“Through social identification and 
comparison, the individual is argued to vicariously partake in the successes and status of the 
group: Indeed, positive and negative intergroup comparisons have been found to affect a 
member’s self-esteem accordingly.”). 

150 See Gibson, Role Models, supra note 142, at 140-41 (relying on Freud’s theories of self 
to suggest individual’s self-concept is shaped by identification with others); see also Zirkel, 
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promote connection and investment or disconnection and distance.151 According 
to the management literature, for instance, one of the reasons we often have such 
difficulty retaining women and minorities in organizations is because of their 
inability to become invested in and to see themselves succeeding within an or-
ganizational culture where they lack visible female and minority role models.152 

Many psychologists, most notably Sigmund Freud, have acknowledged that 
we develop our sense of self as individuals by observing and identifying with 
others who we view as similar to us.153 This process of modeling our behavior 
after others is considered key to social development.154 So crucial is this mimicry 
to our ability to develop socially that the presence or absence of certain types of 
behavioral role models can substantially promote, or seriously impede, the like-
lihood that we will develop both the motivation and the skill to perform certain 
roles.155  

Not only are external expectations often imposed on us by virtue of our iden-
tities and the social content of those identities, but we are just as likely to inter-
nalize those expectations and to behave accordingly in the absence of counter-
stereotypic models of being and behaving.156 This idea is perhaps best expressed 
by young children as they process the social world around them, including the 
tacit cues that are continuously conveyed about how to act within and react to 
 
supra note 2, at 357-58 (“Young people learn the racial and gendered structuring of the culture 
in which they live by noting the race and gender of adults in different professional 
positions. . . . [A]dolescents pay careful attention to the world around them for information 
about who they might become.”). 

151 See Marx & Ko, supra note 148, at 810 (noting similarity between subjects and high-
achieving others promotes identification, whereas dissimilarity impedes identification). 

152 See Singh et al., supra note 145, at 78 (“The consequences of [a] lack of business role 
models are serious for women . . . . They may scale down their ambition, their potential is 
under-developed, and often they stagnate or leave to find rewards elsewhere.”); see also David 
A. Thomas, The Impact of Race on Managers’ Experiences of Developmental Relationships 
(Mentoring and Sponsorship): An Intra-Organizational Study, 11 J. ORGANIZATIONAL 
BEHAV. 479, 490 (1990) (“Organizations would do well to support [B]lacks in their efforts to 
build supportive developmental relationships with other [B]lacks in the 
workplace. . . . [B]lacks who do not have access to such relationships may . . . [experience] 
problems later in their careers.”). 

153 Gibson, Role Models, supra note 142, at 140. 
154 See Zirkel, supra note 2, at 358 (“Theories of adolescent development have long 

focused on the centrality of identity development during this period.”). 
155 Id. (“[A]dolescents pay careful attention to the world around them for information 

about who they might become . . . . [R]ace- and gender-matched role models . . . are 
suggestive of possibilities for adolescents in a way that nonmatched role models can never 
be.”). 

156 See David M. Marx, Sei Jin Ko & Ray A. Friedman, The “Obama Effect”: How a 
Salient Role Model Reduces Race-Based Performance Differences, 45 J. EXPERIMENTAL SOC. 
PSYCH. 953, 953 (2009) (“[I]ngroup role models may be capable of buffering stereotyped 
targets from the adverse effects of stereotype threat when targets attend to these role models’ 
counter-stereotypic behaviors.”). 
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their environment.157 Not surprisingly, the people young children are most likely 
to mimic in their social development are their parents—their most formative role 
models.158 Yet parents are not the only influential role models for children. They 
also learn from other models of authority, including most notably teachers.159 
These social cues do not disappear in adulthood, nor do we become less suscep-
tible to their tacit influence.160 In some ways, the repetition of these messages 
makes them even more powerful, and overcoming them more difficult, over 
time.161 

As a result, children lacking exposure to relatable adult role models who can 
signal that a particular pursuit, career, or accomplishment is possible may 
quickly internalize the message that some things are not for them.162 Their ex-
pectations and aspirations become circumscribed by the visible signs of what 
seems possible. As Marian Wright Edelman, executive director of the Children’s 
Defense Fund, remarked on behalf of her young charges, and as quoted in the 
Introduction, “you can’t be what you can’t see.”163 The same is true for adults.164 
We do not outgrow this socialization process. We continue to be influenced by, 
and our lives ordered by, the social cues we receive from our environment about 
who we are and what is possible for us.165  

Notwithstanding the guarantee of equal protection ratified in the Fourteenth 
Amendment to the United States Constitution in 1868, in 1903, W.E.B. Du Bois 

 
157 See Gibson, Role Models, supra note 142, at 135 (“The traditional idea of a role model 

is that of a person in an influential role position, such as a parent, teacher, supervisor or 
mentor, who provides an example for individuals to imitate.”). 

158 Id.; see also infra Sections III.C-D (analyzing impact of parental role models on 
criminal sentencing). 

159 See infra Sections II.A, III.B (showing mere presence of teachers who serve as effective 
role models produces benefits in K-12 education and higher education). 

160 The research on role models suggest they are effective for enhancing the careers of 
adults, not just for improving the academic performance and career aspirations of youth. 
Compare sources cited infra notes 193-212 (discussing influence of role models on students’ 
academic performance and career aspirations), with sources cited infra notes 213-30 
(discussing influence of role models on career trajectories of young professionals). 

161 For a discussion of how stereotypes directed at certain groups influence self-concept 
and behavior over time, see generally CLAUDE M. STEELE, WHISTLING VIVALDI: AND OTHER 
CLUES TO HOW STEREOTYPES AFFECT US (2010) (demonstrating performance-impairing 
effects of stereotype threat). 

162 See Gibson, Role Models, supra note 142, at 141 (defining role models as basis for 
constructive “possible selves”). 

163 Representation Matters, Madame Vice President, supra note 1. 
164 See Sealy & Singh, supra note 146, at 208-09 (demonstrating importance of role models 

for successful career progression). 
165 See Gibson, Role Models, supra note 142, at 136 (“[R]ole identification theories 

emphasize the notion that individuals are attracted to people whom they perceive some 
similarity to, in terms of their attitudes, behaviors, goals, or the desirability of their status 
position, and are motivated to enhance that similarity through observation and emulation.”). 
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described the “problem of the Twentieth Century” in America as “the problem 
of the color-line.”166 In the 1940s, noted Swedish sociologist Gunnar Myrdal, 
after having spent time studying and observing the state of United States race 
relations, published a scathing critique of America’s racial inequality.167 In spite 
of the Civil Rights Movement and laws designed to redress and prevent discrim-
ination in education,168 employment,169 and voting,170 among other areas,171 dis-
crimination remains a stubborn and seemingly intractable fact of American life 
well into the twenty-first century. Race and gender are but two dimensions of 
social identity that are associated with widespread social inequities, but they are 
two of the most significant, and the ones to which equal protection law directs 
special attention.172 Race is a unique concern of the Equal Protection Clause and 
has the distinction of being the only classification subject to strict scrutiny. Ac-
cordingly, while the remainder of the Article will address the empirical research 
on both race and gender, it will address the law pertaining only to race.173 

 
166 W.E.B. DU BOIS, THE SOULS OF BLACK FOLK 33 (Henry Louis Gates, Jr. ed., Oxford 

Univ. Press 2007) (1903). 
167 GUNNAR MYRDAL, AN AMERICAN DILEMMA: THE NEGRO PROBLEM AND MODERN 

DEMOCRACY, at xix (9th ed. 1944) (observing America’s professed ideals of equality and 
liberty highlight nation’s failures on race). 

168 See Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7. 
(prohibiting discrimination on basis of “race, color, and national origin” within educational 
programs receiving federal funds); Title IX of the Education Amendments of 1972, 20 U.S.C. 
§§ 1681-1688 (prohibiting discrimination “on the basis of sex” within educational programs 
receiving federal funds). 

169 See Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e to 2000e-17. 
(protecting against discrimination in employment). 

170 See Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (codified as amended 
in scattered sections of 52 U.S.C.) (protecting against “denial or abridgement of the 
right . . . to vote on account of race or color”). 

171 See, e.g., Fair Housing Act, 42 U.S.C. §§ 3601-3619. 
172 The literature on both of these phenomena is so vast that they embody whole 

disciplines, known respectively as critical race theory and critical feminist theory. See, e.g., 
Kimberlé Crenshaw, Neil Gotanda, Gary Pellar & Kendall Thomas, Introduction to CRITICAL 
RACE THEORY: THE KEY WRITINGS THAT FORMED THE MOVEMENT, at xii-xxxi (Kimberlé 
Crenshaw, Neil Gotanda, Gary Peller & Kendall Thomas eds., 1996). Related movements 
around LGBTQ, disability, and poverty rights have also emerged over time. The primary 
focus throughout this paper is on race in light of the unique constitutional standards applicable 
to considerations of race and the particular treatment of race in Wygant. Gender is addressed 
more nominally because of its related (although lesser) constitutional significance. See Craig 
v. Boren, 429 U.S. 190, 197 (1976) (applying only intermediate scrutiny to gender 
classifications under Equal Protection Clause). 

173 Race and national origin are subject to strict scrutiny under equal protection law, while 
gender is subject only to intermediate scrutiny. See Regents of the Univ. of Cal. v. Bakke, 438 
U.S. 265, 302-03. 
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The racial and ethnic educational achievement and attainment gaps in the 
United States are well-documented.174 Racial and ethnic minorities are more 
likely to attend high-poverty, low-resourced elementary and secondary 
schools.175 They are less likely to graduate with a high-school diploma and less 
likely to matriculate to a four-year college.176 They have lower chances of ob-
taining a bachelor’s degree and are underrepresented in STEM and professional 
occupations requiring postgraduate education and training.177 Similarly, alt-
hough women have been closing gender gaps in educational achievement and 
attainment for decades, there remains a stubborn gender gap in the pursuit of 
STEM degrees, in STEM occupations, and among the most senior leadership 
ranks of many professional occupations.178 

These social inequities can seem intractable, but we need not abandon hope 
of mitigating these problems. The guarantee of equality found in the Fourteenth 
Amendment obligates us to persist in the effort to address these inequities.179 
Increasingly, it is becoming clear that part of the challenge in opening up oppor-
tunities to more racial and ethnic minorities and women in sectors of society 
from which they have been traditionally excluded is the dearth of diverse role 
models needed to signal what is possible for those who aspire to these opportu-
nities regardless of their race, ethnicity, or gender.180 Research shows that role 
 

174 To explore research on the racial achievement gap in education, see Achievement Gaps, 
NAT’L CTR. FOR EDUC. STAT. (Apr. 3, 2024), https://nces.ed.gov/nationsreportcard/studies/ 
gaps [https://perma.cc/XPU4-UJXA]. 

175 See Stacy Hawkins, Reverse Integration: Centering HBCUs in the Fight for 
Educational Equality, 24 U. PA. J. L. & SOC. CHANGE 351, 385 (2021) [hereinafter Hawkins, 
Reverse Integration] (addressing racial gaps in K-12 academic achievement). 

176 Id.; see also OFF. OF PLAN., EVALUATION & POL’Y DEV., U.S. DEP’T OF EDUC., 
ADVANCING DIVERSITY AND INCLUSION IN HIGHER EDUCATION: KEY DATA HIGHLIGHTS 
FOCUSING ON RACE AND ETHNICITY AND PROMISING PRACTICES 1 (2016), https://www2.ed.gov 
/rschstat/research/ pubs/ advancing-diversity-inclusion.pdf [https://perma.cc/ W6LL-TTGW] 
(noting disparities in higher education enrollment and attainment). 

177 See OFF. OF PLAN., EVALUATION & POL’Y DEV., supra note 176, at 11 (noting 
“bachelor’s degree attainment [gap] has doubled” for both Black (since 1964) and Hispanic 
(since 1974) adults as compared to White adults); Hawkins, Reverse Integration, supra note 
175, at 371 (noting disparities in matriculation for Black students in STEM disciplines). 

178 See Scott E. Carrell, Marianne E. Page & James E. West, Sex and Science: How 
Professor Gender Perpetuates the Gender Gap 2 (Nat’l Bureau of Econ. Rsch., Working 
Paper No. 14959, 2009) (“[F]emale college students are . . . 37 percent less likely than males 
to obtain science and engineering BA’s, and comprise only 25 percent of the science, 
technology, engineering and math (STEM) workforce.” (footnote omitted)). 

179 See U.S. CONST. amend. XIV, § 1 (“No State shall . . . deny to any person . . . the equal 
protection of the laws.”). 

180 See generally Karunanayake & Nauta, supra note 143 (positing race- and gender-
matched role models support positive career effects for Black and female study participants). 
According to social cognitive career theory, role models who have been successful in their 
careers can serve to increase “individuals’ self-efficacy and outcome expectations, thereby 
increasing aspirations toward and persistence in various educational and career realms.” Id. 
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models not only inspire people to pursue certain paths, but also motivate people 
to perform at a higher level so that aspiration becomes emulation.181 

One of the ways that role models improve performance outcomes is by miti-
gating some of the unique barriers that exist for underrepresented groups. Stere-
otype threat is an empirically verified phenomenon that can operate to impair 
the performance of certain groups when their identity is associated with negative 
stereotypes in a particular domain.182 Of particular note, research has shown that 
Black students’ academic performance generally and women’s math perfor-
mance specifically can be impaired by stereotype threat.183 Various studies 
 
at 226. However, such role models are only effective to the extent that the person observing 
them is able to identify with the role model, as “evidence that dissimilar persons succeed from 
time to time does not necessarily persuade observers that they, too, can attain such outcomes 
from their efforts.” Id. (quoting ALBERT BANDURA, SOCIAL FOUNDATIONS OF THOUGHT AND 
ACTION 302 (1986)). This is referred to as the “similarity hypothesis” in the literature and has 
been “well supported” by empirical research. Id. at 226. In fact, in one study of adolescents 
and their role models, “[n]inety-four percent of the Caucasian students and 81% of the African 
American students had role models whose predominant race was the same as their own.” Id. 
at 230. 

181 See Penelope Lockwood, “Someone Like Me Can Be Successful”: Do College Students 
Need Same-Gender Role Models?, 30 PSYCH. WOMEN Q. 36, 37-38 (2006) (“Indeed, research 
on social comparison and group membership indicates that minority group members may 
derive special benefit from the success of an in-group member. . . . If women believe that 
gender-related barriers to success exist in their chosen occupation, then they may be especially 
inspired by an outstanding female role model, who suggests that similar success may be 
possible for other women in spite of these barriers.”). 

182 See generally Steele, supra note 161. “Stereotype threat” describes a phenomenon 
whereby situational priming of negative stereotypes (or stigma) associated with one’s social 
identity group in relation to some task suppresses subsequent performance on that task. See 
id. at 59-60. Although Steele’s experiment demonstrating “stereotype threat” involved 
priming African American students of negative stereotypes relating to Black academic 
achievement, with a resulting suppression of performance on academic achievement tests 
(particularly powerful proof for present purposes), “stereotype threat” has been demonstrated 
in a number of situational contexts involving a number of different social identity groups. See 
id. at 50-54 (noting stigma pressure affected intellectual performance for at least two groups: 
women and Black students); see also, e.g., Corinne A. Moss-Racusin, John F. Dovidio, 
Victoria L. Brescoll, Mark J. Graham & Jo Handelsman, Science Faculty’s Subtle Gender 
Bias Favors Male Students, 109 PROCS. NAT’L ACAD. SCIS. 16474, 16477 (2012) (noting 
gender bias against female students from science faculty and stating it “may shape women’s 
subsequent decisions about persistence and career specialization”); Carol S. Dweck, Is Math 
a Gift? Beliefs That Put Females at Risk, in WHY AREN’T MORE WOMEN IN SCIENCE? TOP 
RESEARCHERS DEBATE THE EVIDENCE 50 (Stephen J. Ceci & Wendy M. Williams eds., 2007) 
(observing female students in Columbia University calculus course who viewed math as 
natural endowment as opposed to expandable skill were more susceptible to stereotypes 
affecting their desire to pursue math). 

183 See Dweck, supra note 182, at 50 (addressing women in mathematics); see also 
Hawkins, Mismatched or Counted Out, supra note 135, at 873, 897 (addressing women and 
racial minorities in academic settings). For a discussion of how counterstereotypic models can 
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suggest that role models may improve academic performance among partici-
pants within stereotyped domains, leading researchers to conclude that role mod-
els play a key part in offsetting the negative effects of stereotype threat for un-
derrepresented groups and bolstering performance outcomes within certain 
domains that remain the most challenged by racial and gender inequality.184 

As the research and literature discussed below demonstrates, the benefits that 
can accrue from role models are not remedial in the way the Jackson School 
Board, or the plurality in Wygant, conceived of them.185 They are non-remedial 
in the way Justice Stevens articulated them. He described the benefits of role 
models not “as a remedy for sins that were committed in the past” but as a meas-
ure designed to “advance[] the public interest in educating children for the fu-
ture.”186 Although the policing example offered by Justice Stevens is not sup-
ported directly by the literature on role models, there is evidence that role models 
provide public benefits in contexts outside of policing, including in education, 
employment, and politics.187 Rather than simply speculate about the possible 

 
mitigate the effects of stereotype threat for Black students, see generally Vinay Harpalani, 
Counterstereotypic Identity Among High-Achieving Black Students, 14 PERSPS. ON URB. 
EDUC. 1 (2017) (examining how high-achieving Black students develop counterstereotypic 
academic identities to resist negative racial stereotypes). 

184 See, e.g., Lockwood, supra note 181, at 44 (finding results “consistent 
with . . . hypothesis that gender-matching is important for women but less important for men” 
and such gender-matched role models “undermine traditional gender stereotypes about 
women, thus reducing the damaging potential of stereotype threat”); Marx & Ko, supra note 
148, at 811 (“When a stereotype is activated and perceivers know they are going to complete 
a stereotype-relevant task, then just knowing that a similar in-group role model has done well 
on that type of task seems sufficient for perceivers to bask in the role . . . .”); Marx et al., 
supra note 156, at 953 (“Recent laboratory work has demonstrated that ingroup role models 
may be capable of buffering stereotyped targets from the adverse effects of stereotype threat 
when targets attend to these role models’ counter-stereotypic behaviors.”). But see Bruce 
Carrington, Peter Tymms & Christine Merrell, Role Models, School Improvement and the 
‘Gender Gap’—Do Men Bring Out the Best in Boys and Women the Best in Girls?, 34 BRIT. 
EDUC. RSCH. J. 315-27 (2008) (finding gender matching teachers and learners had “no 
discernible impact on either boys’ or girls’ attainment” in study of eleven-year-olds in national 
sample of English primary schools). 

185 The argument made by the Jackson School Board in Wygant and rejected by the 
plurality for want of evidence is that having the composition of the teacher workforce mirror 
that of the student body would “remedy societal discrimination by providing ‘role models’ 
for minority schoolchildren.” Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 272 (1986). 

186 Id. at 313 (Stevens, J., dissenting). 
187 Justice Stevens suggested “an integrated police force could develop a better relationship 

with the community.” Id. at 314. This argument continues to be proffered in support of 
diversity hiring among law enforcement, but with varying success. See, e.g., Garofalo v. Vill. 
of Hazel Crest, 754 F.3d 428, 438-40 (7th Cir. 2014) (affirming summary judgment for City 
on White officers’ claims of racial discrimination in hiring where mayor allegedly sought to 
diversify police force to more closely reflect demographics of city); Petit v. City of Chicago, 
352 F.3d 1111, 1114-15 (7th Cir. 2003) (finding interest in diverse police force for enhancing 
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benefits of role models, there is now robust literature demonstrating their bene-
fits across a wide array of contexts, not for some remedial purpose, but precisely 
as Justice Stevens imagined them—to serve the present and future public inter-
est. 

Innumerable public benefits accrue when we are able to maximize the talents 
of all citizens, regardless of individual race or gender.188 The most obvious ben-
efit is to the individuals themselves, who are able to realize their full potential,189 
but there are also important societal benefits that accrue when we are able to 
unlock the full talents of every individual. First, we can mitigate existing educa-
tional and occupational gaps in achievement and attainment.190 Second, we can 

 
operational efficacy in racially and ethnically diverse neighborhoods can justify consideration 
of race in selection of police officers); Johnson v. Metro. Gov’t of Nashville, 502 F. App’x 
523, 535, 544 (6th Cir. 2012) (affirming summary judgment for employer on White officer’s 
failure-to-promote claim based on city’s interest in promoting diversity); Finch v. City of 
Indianapolis, 886 F. Supp. 2d 945, 973, 976 (S.D. Ind. 2012) (recognizing “racial diversity 
within a police force is . . . legitimate and compelling interest” but granting summary 
judgment to plaintiff where racial hiring was part of “quota” system); Groesch v. City of 
Springfield, No. 04-3162, 2006 WL 3842085, at *15 (C.D. Ill. Dec. 29, 2006) (holding 
“operational need” for more diverse police force is compelling interest, but city failed to 
present evidence that particular action being challenged was sufficiently narrowly tailored to 
satisfy strict scrutiny), vacated in part, Groesch v. City of Springfield, No. 04-3162, 2007 WL 
2684085 (C.D. Ill. July 11, 2007), aff’d in part, rev’d in part, 635 F.3d 1020 (7th Cir. 2011); 
Bullen v. Chaffinch, 336 F. Supp. 2d 342, 348, 356 (D. Del. 2004) (proceeding to trial on 
white officer’s claim he was denied promotion to satisfy demand for police force to better 
reflect demographics of state). 

188 To be clear, representation in the form of role models is important across a range of 
social identities, including sexual orientation, gender identity, religion, and (dis)ability; 
however, due to the unique constitutional concerns raised by considerations of race and 
ethnicity (and to a lesser extent gender), as well as the existing body of case law and research, 
the focus here is on race/ethnicity and gender. See supra note 37. 

189 For a discussion of these individual benefits across various contexts, see infra 
Sections II.B-D. 

190 See Zirkel, supra note 2, at 371 (discussing academic improvements of students with 
race- and gender-matched role models); Carrell et al., supra note 178, at 13 (“[H]aving a 
female professor reduces the gender gap in course grades by approximately two thirds.”); 
Marx et al., supra note 156, at 953 (“Obama’s stereotype-defying accomplishments . . . had a 
profound beneficial effect on Black-Americans’ exam performance, such that the negative 
effects of stereotype threat were dramatically reduced.”); Karunanayake & Nauta, supra note 
143, at 226 (noting empirical support for positive effects of role models on academic 
performance of minority students). 



  

2342 BOSTON UNIVERSITY LAW REVIEW [Vol. 105:2305 

 

minimize income disparities.191 Third, we can improve national productivity.192 
These benefits are not nominal, and they are in addition to the potential to sup-
port meaningful progress in our fight against entrenched societal inequities. So, 
how do we unlock the societal benefits associated with providing diverse role 
models? 

A. Role Models vs. Mentors 
Importantly, the benefits of role models accrue simply by virtue of their pres-

ence in the relevant context; these role models need not engage in any direct or 
personal relationship with the individuals observing them. In other words, it is 
not necessary for these role models to also serve as mentors.193 Mentoring is an 
active relationship that involves personal knowledge and sustained interaction 
between the senior mentor and the junior mentee,194 whereas role models are 
passive figures whose mere presence generates the desired effect on the target 
group. If active mentoring were necessary to reap the benefit of role models, it 
might be problematic to advocate for the role model theory. While representation 

 
191 See Michael S. Kofoed & Elizabeth McGovney, The Effect of Same-Gender or Same-

Race Role Models on Occupation Choice: Evidence from Randomly Assigned Mentors at 
West Point, 54 J. HUM. RES. 430, 431 (2019) (“Differences in occupation choice among 
females and racial minorities have been an important topic for public policy and 
understanding differences in labor supply, wages, and promotion rates. Of particular concern 
is the disproportionately small number of females and minorities in high paying fields such 
as science, engineering, and business . . . . Occupation and major choice have large 
explanatory power for a continuing wage gap.”). 

192 See OFF. OF PLAN., EVALUATION & POL’Y DEV., supra note 176, at 1-2 (discussing 
diminished social mobility, lower earnings, and associated labor market effects of racial gaps 
in degree attainment). 

193 See Donald E. Gibson, Developing the Professional Self-Concept: Role Model 
Construals in Early, Middle, and Late Career Stages, 14 ORG. SCI. 591, 593 (2003) 
[hereinafter Gibson, Professional Self-Concept] (distinguishing between role models and 
mentors by defining mentors as “persons who provide advice and support to a protégé through 
an interactive relationship” and role models as “[persons who] are observed for broader 
aspects of a social role rather than more limited task skills”). 

194 See Lockwood, supra note 181, at 36 (“Mentors are individuals at a more advanced 
career stage than their protégés who provide professional support, guidance, information, and 
advice to their protégés, helping them to advance in an organization. Mentors can provide 
both career support, in the form of sponsorship, creation of challenging assignments, 
protection, coaching, and exposure in the organization, and also psychosocial support, in the 
form of acceptance, friendship, counseling, and role modeling.”); see also Lani Guinier, Of 
Gentlemen and Role Models, 6 BERKELEY WOMEN’S L.J. 93, 102-03 (1990) (distinguishing 
between role models and mentors). Guinier rejects the representational role model theory in 
favor of the more active mentoring model, suggesting the latter is more normatively desirable 
and morally justifiable. See id. (“[A]n effective teacher is less a role model than a mentor, an 
educator who empowers through feedback, guidance and sharing rather than one who 
commands through example, visibility or physical stature.”). 
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is within institutional control, ensuring effective mentoring often is not.195 The 
data and research, however, support the efficacy of passive role models without 
the need for active mentoring.196 Mere presence of the role model is sufficient 
to generate the desired effects in contexts ranging from K-12 education to higher 
education and beyond.197 

B. Role Models in Education 
Numerous studies have investigated the effect of race- and gender-matched 

role models on the aspirations and academic performance of students. In both 
K-12 education and higher education, race- and gender-matched role models are 
associated with beneficial effects for students of color and women, especially in 
domains where they may be negatively stereotyped.198 

One longitudinal study of adolescents revealed students who reported having 
at least one race- and gender-matched role model performed better academically 
than those who did not report having such role models, with increased academic 
performance continuing up to twenty-four months after exposure.199 These stu-
dents also “reported more achievement-oriented goals, enjoyed achievement-
relevant activities to a greater degree, thought more about their futures, and 
looked up to adults rather than peers more often than did students without a race- 
and gender-matched role model.”200 These findings are unsurprising given the 
theories of socialization that attribute significant, formative influence to those 
adults with whom adolescents most closely identify.201  

Two additional findings from this study are also instructive. First, the study 
found that despite their beneficial effects for students of color, these students 
were less likely than white students to report having race- and gender-matched 

 
195 See Woodson, supra note 141, at 2567 n.67 (noting challenges of formal mentoring 

programs for minority attorneys in large law firms). 
196 See Gibson, Role Models, supra note 142, at 140 (theorizing role models’ influence 

“regardless of [their] actions” in relation to individual being influenced); see also Lockwood, 
supra note 181, at 44 (suggesting even strangers can serve as role models). 

197 See Sealy & Singh, supra note 146, at 216 (“[W]omen’s presence in positions of power 
positively affects the social construction of gender definition and the processes that create 
gender identity at work.”). This is particularly true in government, where the mere presence 
of a visible female role model inspires young women to be more engaged in politics and aspire 
to political office themselves. See David E. Campbell & Christina Wolbrecht, See Jane Run: 
Women Politicians as Role Models for Adolescents, 68 J. POL. 233, 244 (2006) (“The more 
politics is infused with visible female role models, the more adolescent girls report an 
expectation of being involved in politics.”). 

198 See supra note 182 and accompanying text (discussing stereotype threat). 
199 See Zirkel, supra note 2, at 357. 
200 Id. 
201 See id. (“Social scientists have long noted the importance of role models in 

psychological development and in the development of young people’s goals and 
aspirations.”). 
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role models.202 Second, not only did the students with race- and gender-matched 
role models report more achievement-oriented goals than their peers without 
such role models, they were also particularly likely to report more educational 
and professional goals than their peers.203 Thus, there is a need for more race- 
and gender-matched role models for students of color, and the benefits that will 
accrue from providing those role models can aid in ameliorating stubborn racial 
inequities in both the educational and professional domains. 

A second study comes from higher education and focuses on women in 
STEM.204 In view of the grim prospects for women to major or pursue careers 
in STEM disciplines, the researchers sought to determine whether the presence 
of female faculty might provide the positive role models necessary to shift fe-
male students’ aspirations and achievement in STEM.205 Using a unique dataset 
that allowed them to isolate the effects of faculty gender on students’ STEM 
performance and aspirations,206 the researchers found that faculty gender had a 
profound effect on female students’ performance in STEM classes and likeli-
hood of graduating with a STEM degree.207 Perhaps more importantly, the study 
found that the impact of gender-matched faculty role models was greatest for 
those female students with the strongest math ability, and therefore those for 
whom the effect was most likely to yield the desired academic and career results 
of enhanced STEM persistence.208 The effects among those students were so 
significant, the researchers concluded, that “increasing the fraction of female 
professors from 0 to 100 percent would completely eliminate the gender gap in 
math and science majors.”209 

 
202 Id. at 365 (“[W]hereas most white students reported having race- and gender-matched 

role models available to them, a majority of students of color did not.”). 
203 Id. at 368-69. 
204 See generally Carrell et al., supra note 178 (studying impact of professors gender on 

female student performances in STEM subjects). 
205 Id. at 1 (“[F]emale college students are . . . 37 percent less likely than males to obtain 

science and engineering BA’s, and comprise only 25 percent of the science, technology, 
engineering and math (STEM) workforce.” (footnote omitted)). 

206 Id. at 3 (“Randomized student placement, together with mandatory math and science 
courses at the particular school we study, allow us to investigate how professor gender 
influences student outcomes . . . .”). 

207 Notably, the effects were not significant for male students. Id. at 3. However, a different 
study found positive effects of male faculty on male students in female-dominated disciplines, 
like education. See Bettinger & Long, supra note 32, at 157 (determining male students with 
gender-matched instructors in female-dominated disciplines were more likely to major in 
those subjects). 

208 Math ability was measured by performance on the SAT. See Carrell et al., supra note 
178, at 8. The study found that female faculty had the largest effect on female students who 
scored in the top quartile on the math SAT. Id. at 20. 

209 Id. at 15. No similar effects for gender-matched faculty role models were identified in 
the humanities. Id. at 16 (identifying weak impact of the gender of professors in initial 
humanities classes). 
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Another study testing the effect of race- and gender-matched role models on 
the career choices of college students demonstrated similarly strong beneficial 
effects for both Black and female students.210 The study found that Black and 
female students with race- and gender-matched role models were 6.2 and 5.2 
percentage points, respectively, more likely to select the career track of their role 
model than similarly situated peers.211 Such progress, while incremental, could 
be significant in helping to close existing achievement and occupational gaps for 
racial minorities and women.212 

C. Role Models in Business 
But it is not sufficient simply to provide students of color and girls with race- 

and gender-matched role models in the educational context. Although evidence 
suggests that the beneficial effects of race- and gender-matched role models in 
school can be long-lasting, the exposure to race- and gender-matched role mod-
els needs to be reinforced in the professional context in order to ensure continued 
effect.213 Studies testing the role model theory in the workplace confirm that 
race- and gender-matching yields similar beneficial effects for people of color 
and women in the employment context.214 

In the absence of available race- and gender-matched role models, people of 
color and women “may scale down their ambition, their potential is under-

 
210 See generally Kofoed & McGovney, supra note 191 (finding Black cadets at the U.S. 

Military Academy at West Point were “more likely to pick their tactical officer’s branch as 
their top choice when their officer is also Black”). 

211 Id. at 432. 
212 Because this study involved cadets in the U.S. Military Academy at West Point, it has 

implications for the efficacy of race- and gender-matched role models in both the educational 
and employment context. Id. The study involved looking at the race- and gender-matching 
between cadets at West Point and their assigned tactical officer mentors. Id. These mentors 
helped the cadets navigate West Point, but the data show they also influenced cadets’ 
occupational selections in the military after graduation. Id. at 433. According to the findings, 
Black and women cadets assigned same race- and gender-matched mentors were significantly 
more likely to select the branch of their officer mentor than those without race- and gender-
matched mentors. Id. at 432. Although this study involved more active mentors, rather than 
passive role models, the literature consistently suggests that the symbolic effects of a role 
model’s mere presence are sufficient to generate these beneficial effects. See discussion supra 
note 194. 

213 See Sealy & Singh, supra note 146, at 211 (citing recent surveys indicating female 
respondents cited lack of role models as major barrier to advancement in corporate careers); 
see also Karunanayake & Nauta, supra note 143, at 225 (“[A] scarcity of same-race role 
models may be a barrier to some racial minority individuals’ career development.”). 

214 See generally Sealy & Singh, supra note 146; Gibson, Professional Self-Concept, supra 
note 193; Ashforth & Mael, supra note 141. Each of these articles cites to a body of research 
theorizing and documenting the benefits of race- and gender-matched role models for the 
career success of people of color and women. 
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developed, and often they stagnate or leave to find rewards elsewhere.”215 For 
example, two studies found that women in business self-reported the lack of fe-
male role models as one of the biggest impediments to career success.216  

In a review of the literature on role models, Ruth Sealy and Val Singh con-
cluded that the data on women’s desire for and reliance on gender-matched role 
models in the workplace to inform their own career success were consistent with 
theories of identity development.217 When women occupy visible positions of 
power within an organization, this signals to subordinate women that success is 
possible.218 It also generates a positive association within the organization be-
tween their gender identity and success that is necessary to encourage retention 
and inspire their own careers.219 The conclusion: “If successful identity con-
struction is essential to career success, then the availability and successful use 
of role models become key antecedents to this process.”220 Confirming the need 
only for role models and not for more active mentoring in order to realize these 
beneficial career effects, Sealy and Singh observed that it is the symbolic value 
of role models that matters.221 Although their review looked only at women and 
gender-matched role models, they noted the application of the same principles 
to people of color and the attendant need for race-matched role models.222 

Additional research has continued to confirm these conclusions about the ben-
eficial effects of race- and gender-matched role models for people of color and 

 
215 See Singh et al., supra note 145, at 78. 
216 CATALYST, WOMEN IN LEADERSHIP: COMPARING EUROPEAN AND U.S. WOMEN 

EXECUTIVES 4  (summarizing results from CATALYST & CONF. BD., WOMEN IN LEADERSHIP: A 
EUROPEAN BUSINESS IMPERATIVE (2002); and CATALYST, WOMEN IN U.S. CORPORATE 
LEADERSHIP: 2003 (2003)), https://web.archive.org/web/20060225150218/http://www.catal 
yst.org/files/fact/EU%20and%20US%20WICL%20comparison.pdf (last visited Dec. 22, 
2025). The biggest barrier cited in the studies to women’s career advancement was sex 
stereotyping in leadership, a phenomenon that is itself almost certainly influenced by the lack 
of females in leadership. See id. 

217 See Sealy & Singh, supra note 146, at 210-11 (identifying professional development 
mechanisms). 

218 Sealy & Singh, supra note 146, at 214 (remarking that individuals from minority groups 
such as women may place more importance on symbolic value of similar role models). 

219 Id. at 212. 
220 Id. at 211. 
221 See id. at 213-14. Sealy and Singh identify four levels on which role models confer 

symbolic benefits for women and people of color. First, race- and gender-matched role models 
signal that it is possible for those like them to succeed. Id. at 213. Second, these role models 
convey the organization’s openness to rewarding individuals based on merit rather than 
identity. Id. Third, the role model also signals to external constituencies that the organization 
is open and meritocratic, thereby enhancing reputation and aiding in recruitment of like-
minded others. Id. at 213-14. Finally, and relatedly, the role models serve to disrupt the 
perception that this organization is like others in terms of limiting opportunities or tolerating 
discrimination. Id. at 214. 

222 Id. at 215-17. 
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women in developing their professional identities and inspiring their career suc-
cess.223 In fact, Sealy and Singh themselves contribute significantly to the de-
velopments in this research and later describe an “emerging field on work iden-
tity.”224 This later work extended to people of color and race-matched role 
models, where the authors found that, in the absence of a multiplicity of race- 
and gender-matched role models, both people of color and women might have 
only negative role models who will serve to stymie rather than advance their 
career ambitions and progress.225 

Investigating the interaction between race- and gender-matched role models 
and career-enhancing behavior further, Abraham Buunk and his colleagues con-
ducted experimental research on whether positive association with role models 
corresponds with enhanced career motivation and proactive career behaviors.226 
The researchers found that those participants who identified socially with the 
role models were more likely to both report career inspiration as well as engage 
in career-enhancing behaviors.227 Together, these studies have prompted calls 
for improved representation of minorities and women among leadership in the 
workplace in an effort to expand the number and array of role models capable 
of motivating young professionals to likewise ascend the career ladder.228 A 
multiplicity and variety of role models is particularly important given research 
showing that women and underrepresented minorities may rely on a 
 

223 See generally Gibson, Role Models, supra note 142 (reinvigorating role model 
construct); Gibson, Professional Self-Concept, supra note 193 (demonstrating not only are 
race- and gender-matched role models important for career success of people of color and 
women, but that these role models figure prominently in career aspirations and progress 
throughout their careers, not just in early stages). 

224 See Sealy & Singh, supra note 146, at 209. 
225 Id. at 212 (“Without similar role models as exemplars of how this role violation can be 

successfully negotiated, the psychological challenges can often subconsciously be too 
great.”). 

226 See Abraham P. Buunk, José Maria Peiró & Chris Griffioen, A Positive Role Model 
May Stimulate Career-Oriented Behavior, 37 J. APPLIED SOC. PSYCH. 1489, 1492 (2007) 
(asserting study was first to examine “effects of social comparison on proactive career 
behavior”). Proactive career behaviors were defined as “career planning (e.g., setting goals, 
exploring options, formulating plans), proactive skill development (e.g., initiatives and 
interventions that lead to mastery of the various tasks necessary for one’s occupation), and 
proactive networking (e.g., initiatives and interventions that build interpersonal networks in 
which to seek information, advice, or help).” Id. at 1491. 

227 Id. at 1496. 
228 See Singh et al., supra note 145, at 68 (highlighting calls for “affirmative action” to 

support increased role models consistent with social learning theory). Donald Gibson’s review 
of the literature on role models prompted him to “make[] the case for reinvigorating the role 
model construct.” Gibson, Role Models, supra note 142, at 134. Gibson relies on theories of 
identity development to organize the research and underscore the importance of race- and 
gender-matched role models to career success for people of color and women. Confirming the 
symbolic value of role models, he articulates it is “[t]he act of identification that makes 
another person a role model, regardless of the role model’s actions.” Id. at 139. 
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constellation of role models to inspire their own success.229 This is consistent 
with research elsewhere supporting a critical mass, rather than token represen-
tation, to realize the desired benefits of diversity.230 

D. Role Models in Government 
The final domain where research demonstrates the importance of race- and 

gender-matched role models to inspire achievement among racial and ethnic mi-
norities and women is the political domain.231 This research has focused in par-
ticular on women’s political influence and engagement.232 In the political do-
main, this race- and gender-matching is often referred to as descriptive 
representation (e.g., identity congruence) and confers advantages distinct from 
those realized from substantive representation (e.g., issue congruence).233 

 
229 See Singh et al., supra note 145, at 76 (observing studied women did not “search[] for 

a single perfectly matched female role model”). This reliance on a variety of role models to 
inspire their own career aspirations may be due in part to the likelihood that women and 
minorities are less likely to have access to race- and gender-matched role models. See supra 
note 202 and accompanying text; see also Sealy & Singh, supra note 146, at 211-12 (“For 
minority populations, it can be difficult to find leaders perceived as sufficiently similar or 
desirable to emulate.”). 

230 See Grutter v. Bollinger, 539 U.S. 306, 333 (2003) (noting need for “critical mass of 
underrepresented” students in order to “secur[e] the educational benefits of a diverse student 
body”); see also Vinay Harpalani, Diversity Within Racial Groups and the Constitutionality 
of Race Conscious Admissions, 15 U. PA. J. CONST. L. 463, 469 (2012) (discussing importance 
of “critical mass” of diverse students for realizing educational benefits of diversity). 

231 See, e.g., Mack Mariani, Bryan W. Marshall & A. Lanethea Mathews-Schultz, See 
Hillary Clinton, Nancy Pelosi, and Sarah Palin Run? Party, Ideology, and the Influence of 
Female Role Models on Young Women, 68 POL. RSCH. Q. 716, 717 (2015) (finding women in 
politics at both national and state levels foster greater political participation among women); 
see also Campbell & Wolbrecht, supra note 197, at 234 (“[T]he presence of visible female 
role models does in fact increase the propensity for girls to express an intention to be 
politically active—what we term the ‘role model effect.’”). 

232 One study did look at the effect of race-matched role models in politics on subsequent 
motivation and inspiration. See Marx et al., supra note 156, at 954. This study evaluated the 
effects of President Obama’s election on Black student achievement and ambition. Id. Similar 
to the effects found in other studies of race-matched role models on the achievement and 
motivation of Black students, the study found that then Senator Obama’s election to the 
presidency had a “profound beneficial effect” on the performance of Black students, 
consistent with the literature and research hypothesizing that positive race-matched role 
models serve to buffer students from the negative, performance-depressing effects of 
stereotype threat. Id. at 954-56. The researchers observed: “If sporadic exposure to someone 
as removed and physically distant as Obama can positively impact targets even to this extent, 
then imagine how much more people—such as teachers, neighbors, and older peers—with 
closer ties to the targets may be able to help if they are perceived as role models.” Id. at 956. 

233 See Mariani et al., supra note 231, at 716 (“[D]escriptive representation has both 
substantive and symbolic effects, especially with regard to politically relevant characteristics 
such as race and gender.”). For a fuller discussion of the importance of descriptive 
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First, like in the employment context, it is important to acknowledge the un-
derrepresentation of people of color and women in visible positions of leadership 
in politics, as well as the consequences of that underrepresentation.234 As Justice 
O’Connor reasoned in Grutter: “In order to cultivate a set of leaders with legit-
imacy in the eyes of the citizenry, it is necessary that the path to leadership be 
visibly open to talented and qualified individuals of every race and ethnicity.”235 
Currently, there is significant room for improvement in demonstrating the open-
ness of the paths to leadership in the political domain.236 Not only does this lack 
of representation signal a lack of opportunity for political service, but it can also 
contribute to a lack of political engagement among certain groups.237 

Studies examining the effect of race- and gender-matched role models in the 
political domain show that the presence of visible role models can encourage 
young women not only to become more active in politics, but also to aspire to 
public office themselves.238 Although some studies find that the effects of race- 
and gender-matched role models can be mediated by ideology and geography, 
they nevertheless offer encouraging evidence that both political engagement and 
political aspirations can be positively influenced by the presence of race- and 
gender-matched role models.239 Similar to the mechanism by which role models 
 
representation for our pluralist democracy, see Hawkins, Confronting the Reality, supra note 
9, at 645-46 (arguing descriptive representation is necessary to secure legitimacy in pluralist 
democracy). 

234 See Mariani et al., supra note 231, at 716 (acknowledging underrepresentation poses 
problems of both legitimacy and responsiveness in our political system); see also Stacy 
Hawkins, Batson for Judges, Police Officers & Teachers: Lessons in Democracy from the 
Jury Box, 23 MICH. J. RACE & L. 1, 26 (2018) [hereinafter Hawkins, Batson for Judges] 
(discussing theory of representative bureaucracy). 

235 Grutter, 539 U.S. at 332 (offering reasoning in support of race-conscious admissions 
on behalf of colleges and universities, which Justice O’Connor identified as training grounds 
for future leaders). 

236 See, e.g., Katherine Schaeffer, The Changing Face of Congress in 8 Charts, PEW RSCH. 
CTR. (Feb. 7, 2023), https://www.pewresearch.org/short-reads/2023/02/07/the-changing-face 
-of-congress [https://perma.cc/497E-NCSF]. Despite recent improvements in the racial, 
ethnic, and gender composition of Congress, congressional racial, ethnic, and gender diversity 
still falls significantly behind that of the general population. Id. For instance, racial and ethnic 
minorities comprise only 12% and 28% of the House and Senate respectively, but comprise 
41% of the population. Id. Similarly, women comprise only 29% of the House and 20% of 
the Senate but comprise 51% of the country as a whole. Id. 

237 See Mariani et al., supra note 231, at 716-17. 
238 See, e.g., id. at 717 (emphasizing importance of role models in political domain for 

women because women are less likely to discuss politics, run for public office, and “receive 
encouragement from political elites to run for office”). 

239 Id. (finding after Nancy Pelosi’s and Hillary Clinton’s races, there were increases in 
women’s political involvement, but such increases were limited to liberal and Democratic 
women). Some of the conflicting results in this study (e.g., significant effects for high-profile 
Democratic women candidates like Geraldine Ferraro, but not for high-profile Republican 
women candidates like Sarah Palin) might be explainable based on other research 
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operate in both the educational and employment domains, identity-congruent 
role models in the political domain challenge existing assumptions about who 
can assume leadership, and they encourage young people to aspire to achieve in 
domains where they might otherwise have felt there was little opportunity to 
succeed.240 

A second, equally powerful effect of race- and gender-matched role models 
in the political domain is that race- and gender-matched role models also have 
the potential to signal to these underrepresented groups that government is likely 
to be more responsive to their interests, thereby fostering greater trust and legit-
imacy in government among these groups.241 In spite of the more limited re-
search in the political domain than in the educational and employment domains, 
the conclusion of these studies has been that visible race- and gender-matched 
role models among political leaders can positively influence both political en-
gagement and political aspirations.242 

E. DEI and the Role Model Theory 
Much like Justice O’Connor explained in Grutter, race-consciousness in ser-

vice to the interest in diversity is consonant with equal protection doctrine, 
which recognizes that some interests are so constitutionally compelling that they 
can justify limited considerations of race when necessary to realize our most 
important constitutional ideals.243 This is what prevents the strict scrutiny stand-
ard, according to Justice O’Connor, from being “strict in theory, but fatal in 
fact.”244 Indeed, there may be times when limited considerations of race are not 
a departure from the constitutional guarantee of equality, but in service to it.245 
 
demonstrating that the political candidate has to be seen as viable in order to serve as an 
effective role model. Id. at 725; see also Campbell & Wolbrecht, supra note 197, at 240 
(acknowledging importance of role models being “viable” political candidates in order to 
influence political engagement). 

240 See Campbell & Wolbrecht, supra note 197, at 233-35 (“[T]he presence of female 
politicians transforms beliefs about the appropriateness of politics for women and thus 
increases interest in political activity among women, especially young women.”). 

241 Id. at 243-44 (calling this effect “basic intuition”); see also Hawkins, Batson for Judges, 
supra note 234, at 49-50 (finding increases of legitimacy and trust related to increased 
diversity of various types of public figures, such as judges, police officers, and teachers). 

242 Although both studies cited here look only at the effects of gender-matched role models 
on women and girls, the broader research suggests that these findings apply with equal, if not 
greater, force when it comes to race-matched role models. See, e.g., Mariani et al., supra note 
231, at 716 (acknowledging broader literature on benefits of descriptive representation on 
basis of both race and gender); Marx et al., supra note 156, at 956 (identifying broad beneficial 
effects for Black students arising from election of President Barack Obama). 

243 Grutter v. Bollinger, 539 U.S. 306, 330-33 (2003). 
244 Id. at 326 (quoting Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 237 (1995)). 
245 This idea has been repeatedly acknowledged by various Justices, such as Justice 

Blackmun in saying: “In order to get beyond racism, we must first take account of race.” 
Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 407 (1978) (Blackmun, J., dissenting). 
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Promoting diversity and ensuring equity among student bodies in the context of 
higher education has already been acknowledged, and repeatedly affirmed, by 
the Court as an interest capable of justifying limited considerations of race.246 

While the Court’s most recent decision in SFFA has significantly curtailed 
the use of race in service to the educational benefits of student body diversity, 
the Court nevertheless held open several possibilities.247 First, the Court raised 
the possibility that race may still be permitted in some institutional contexts, 
such as military academies.248 Second, the Court acknowledged that while col-
leges and universities may no longer consider the mere fact of a student’s race 
or ethnicity in admissions, they remain free to consider “how race affected his 
or her life, be it through discrimination, inspiration, or otherwise.”249 None of 
these considerations are consistent with an outright repudiation of all race-

 
Or Justice Kennedy, when he rejected the proposition that consideration of race can never be 
permitted, saying: “The enduring hope is that race should not matter; the reality is that too 
often it does.” Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1 (PICS), 551 U.S. 
701, 787 (2007) (Kennedy, J., concurring). 

246 See Grutter, 539 U.S. at 342-43 (“It has been 25 years since Justice Powell first 
approved the use of race to further an interest in student body diversity in the context of public 
higher education.”); Fisher v. Univ. of Tex. at Aus. (Fisher II), 579 U.S. 365, 383 (2016) 
(describing university’s “concrete and precise goals” surrounding diversity in education as 
constitutional and compelling objectives). Although the Court recently struck down the race-
conscious admissions plans at Harvard and UNC, it did so without expressly overruling 
Grutter. See supra note 47 (discussing SFFA and Grutter). 

247 Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll. (SFFA), 143 
S. Ct. 2141, 2166 (2023). 

248 Id. at 2166 n.4 (“No military academy is a party to these cases . . . and none of the 
courts below addressed the propriety of race based admissions systems in that context. This 
opinion also does not address the issue, in light of potentially distinct interests that military 
academies may present.”). After the decision in SFFA, a federal district court upheld the use 
of race in admissions at the U.S. Naval Academy. See Students for Fair Admissions v. U.S. 
Naval Acad., 758 F. Supp. 3d 423, 441 (D. Md. 2024) (“[D]eveloping and maintaining a 
qualified and demographically diverse leadership is critical for mission effectiveness.”). In 
particular, the court supported the Naval Academy’s contention that it must “reflect[] the 
public it serves and the forces it leads . . . because it would inspire future servicemembers, 
engender trust among the population and foster trust and confidence between the enlisted 
corps and its leaders.” Id. The rationale that diversity among military leaders would “inspire 
future servicemembers” is consonant with the role model theory. Id. at 444-45 (underscoring 
Secretary of the Navy’s position that diverse leadership corps enhances recruitment by 
demonstrating inclusivity to prospective servicemembers). However, the case was later 
vacated. Joint Motion to Dismiss & Vacate the Dist. Ct.’s Judgment & Op. at 3-13, Students 
for Fair Admissions, Inc. v. U.S. Naval Acad., No. 24-2214, 2025 WL 1859393 (4th Cir. July 
2, 2025) (mooting appeal as Naval Academy abolished all race-based criteria and White 
student plaintiff ultimately gained admission). 

249 SFFA, 143 S. Ct. at 2176. 
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consciousness. Instead, it is an acknowledgment that in spite of “[t]he enduring 
hope . . . that race should not matter; the reality is that too often it does.”250 

In Wygant, at least five Justices left open the possibility for a role model the-
ory to support race-consciousness in the context of employment.251 Yet the con-
sensus reading of Wygant has been that it erects a doctrinal bar to any recognition 
of the role model theory to support race-conscious employment action.252 Per-
haps this is attributable to the fractured plurality decision.253 Or perhaps it is due 
to the broader inclination to overread the Court’s equal protection race jurispru-
dence.254 Whatever the cause, this misreading of Wygant has needlessly curtailed 
any meaningful doctrinal consideration of the role model theory in spite of its 
now wide public embrace. The law has failed to keep pace with our changing 
social norms and evidence-based practice in ways that are inexplicable and un-
justified on a proper reading of Wygant. 

As the foregoing research demonstrates, ensuring racial and gender diversity 
among K-12 teachers, college and university faculty, and leadership in both the 
professional and political spheres255 is critical for providing the race- and gen-
der-matched role models necessary to inspire achievement and propel success 
for racial minorities and women.256 There are not only sound educational and 
professional purposes supporting the non-remedial role model theory,257 there 
are also a number of other public benefits that accrue from ensuring race- and 

 
250 PICS, 551 U.S. at 787 (Kennedy, J., concurring). 
251 Justice White did not opine at all on the role model theory, rejecting only the layoff 

plan as a permissible means to any legitimate end. Wygant v. Jackson Bd. of Educ., 476 U.S. 
267, 294-95 (1986) (White, J., concurring). Justices Marshall, Brennan, and Blackmun would 
have accepted the remedial role model theory offered by the Jackson School Board and 
remanded for further findings to support the layoff plan. See id. at 312 (Marshall, J., 
dissenting). Justice Stevens wrote separately to suggest that a non-remedial role model theory 
might justify the layoff plan. Id. at 313 (Stevens, J., dissenting). 

252 See supra note 29 and accompanying text (discussing mistaken consensus). 
253 Even Justice Marshall commented on the likely confusion to be wrought by the 

decision. Wygant, 476 U.S. at 312 n.7 (Marshall, J., dissenting) (“I do not envy the District 
Court its task of sorting out what this Court has and has not held today.”). 

254 See, e.g., Devon W. Carbado, Footnote 43: Recovering Justice Powell’s Anti-
Preference Framing of Affirmative Action, 53 U.C. DAVIS L. REV. 1117, 1117-18 (2019) 
(arguing interpretations of Bakke have failed to fully appreciate its potential to support race-
conscious admissions); Feingold, supra note 18, at 241-42 (noting popular opinion overstates 
SFFA and points out tools universities can use to create “racially diverse and inclusive” 
campuses to avoid overcorrection). 

255 For discussion of this effect in STEM, see Carrell et al., supra note 178. For a 
perspective on business, see Sealy & Singh, supra note 146. For more information on this 
phenomenon in politics, see Mariani et al., supra note 231. 

256 See supra Part II (discussing literature on non-remedial role model theory as evidence 
for why representation matters). 

257 These educational benefits include closing racial achievement gaps and fostering 
greater ambitions among young people. See supra Section II.B. 
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gender-matched role models across each of these domains, including enhanced 
national productivity, reduced income disparities, and increased political en-
gagement.258 Each of these separately, and certainly all of them collectively, 
constitute the kind of public-serving interests that have been acknowledged by 
the Court as capable of supporting race-consciousness under equal protection 
doctrine.259 Nothing in Wygant is to the contrary. 

In addition, this non-remedial role model theory is already frequently cited 
across each of these contexts to justify current DEI practices. In the educational 
context, both in K-12 education and higher education, efforts to ensure diversity 
among teachers and faculty are often justified by the need for teachers and fac-
ulty to serve as role models for their students.260 Not only is the literature on the 
long-term career impact of these teacher and faculty role models cited in support 
of these diversity efforts, but so too is the literature on the more immediate boost 
to academic achievement.261 

Similar references to the importance of role models, and the fact that #Repre-
sentationMatters, are cited in support of diversity efforts in business and poli-
tics.262 While the Court has not adjudicated the role model interest under equal 
protection doctrine since the plurality decision in Wygant, and has never had 
occasion to consider the arguments and evidence in favor of the non-remedial 
role model theory suggested by Justice Stevens, these arguments are frequently 
offered and accepted as conventional wisdom in each of these domains.263 When 
we stop reading Wygant for what it does not say, the doctrinal possibilities for 
the role model theory open up. 

 
258 See supra notes 189-92 and accompanying text (discussing productivity and income 

benefits); see also supra notes 239-43 and accompanying text (discussing political 
engagement benefits). 

259 See supra notes 45-47 and accompanying text (discussing interests accepted by Court 
as capable of supporting race-consciousness). In particular, the Court’s willingness to endorse 
the interest in student body diversity and at least four Justices’ willingness to endorse the role 
model theory, and one Justice’s unwillingness to discount it, in Wygant suggest that this non-
remedial role model theory can be a compelling interest. See supra note 251 and 
accompanying text. 

260 See BIREDA & CHAIT, supra note 32, at 1-2 (discussing nationwide efforts to increase 
teacher diversity in order to promote interest in teaching among diverse students); see also 
JINANN BITAR, GABRIEL MONTAGUE & LAUREN ILANO, EDUC. TRUST, FACULTY DIVERSITY 
AND STUDENT SUCCESS GO HAND IN HAND: SO WHY ARE UNIVERSITY FACULTIES SO WHITE? 
4 (2022) (“Many students of color, especially at predominantly White universities, see Black 
and Latino faculty as mentors and role models and look to them for guidance and support.”). 

261 See BITAR ET AL., supra note 260, at 4 (noting overall graduation rates of students of 
color and Black student persistence in STEM field are positively affected by diverse faculty 
and Black instructors, respectively). 

262 See supra text accompanying notes 215, 217-22 (articulating role model arguments in 
business); see also Mariani et al., supra note 231, at 717 (discussing positive, ideologically 
based effect of female political role models on women). 

263 See supra Sections II.B-C. 
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III. JUDICIAL RECOGNITION OF ROLE MODELS 
The plurality decision in Wygant v. Jackson Board of Education poses no 

doctrinal bar to the Court’s recognition of the role model theory in a future case. 
Furthermore, judicial recognition of the importance of role models would not be 
entirely novel. Courts have acknowledged the salience of role models across a 
range of doctrinal contexts, underscoring the importance of role models not just 
as a matter of fact, but also as a matter of law. Some of the contexts in which 
courts have addressed role models are more relevant to the role model theory 
suggested here than others. Rather than any individual context, however, it is the 
collective and varied nature of the judicial recognition of the importance of role 
models that provides support for recognizing the role model theory under equal 
protection doctrine. This Part surveys the wide range of cases in which courts 
have recognized the importance of role models as a matter of law and supports 
the viability of the role model theory under equal protection doctrine. 

A. Anti-Discrimination Law 
To begin, Wygant is neither the first nor the last time the Supreme Court has 

entertained arguments about the importance of role models.264 It turns out, not-
withstanding the decision in Wygant, the Court has been quite amenable to rec-
ognizing the importance of role models when adjudicating other constitutional 
rights. 

In 2000, the Supreme Court considered an argument on behalf of the Boy 
Scouts of America that selecting troop leaders based on their sexual orientation 
was necessary for the organization to ensure appropriate “role models” for the 
young boys in its charge.265 James Dale had been a member of the Boy Scouts 
since he was eight years old, rising through the ranks and eventually becoming 
an assistant scoutmaster.266 When the Boy Scouts became aware of a local 
 

264 See, e.g., Ambach v. Norwick, 441 U.S. 68, 78-80 (1979) (acknowledging importance 
of teachers as role models in permitting state to require teachers to be United States citizens); 
Edwards v. Aguillard, 482 U.S. 578, 584 (1987) (restricting state’s ability to require religious 
instruction in view of teacher’s status as role model); Boy Scouts of Am. v. Dale, 530 U.S. 
640, 650-58 (2000) (recognizing Boy Scouts’ right to insist Scout Leaders serve as 
appropriate role models); Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407, 2425 (2022) 
(permitting football coach to pray after game notwithstanding status as role model). 

265 Dale, 530 U.S. at 652. In particular, in defending the decision to terminate Dale’s 
membership based on his sexual orientation, the Boy Scouts cited their own position 
statements declaring “homosexuals do not provide a desirable role model for Scouts.” Id. 
More recently, the Supreme Court again addressed the importance of teachers serving as “role 
models” for their students. See Kennedy, 142 S. Ct. at 2430-31; see also infra notes 296-301 
and accompanying text. 

266 Dale, 530 U.S. at 644. Scouting America characterizes the Scoutmaster as follows: 
The Scoutmaster is the adult responsible for working directly with the Scouts providing 
direction, coaching, and support. The Scoutmaster has three basic roles: 

1. providing the youth leaders with the tools and skills so they can run the troop 
2. making sure the rules of Scouting America and chartered partner are followed 
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newspaper article identifying Dale as a role model for gay teens based on his 
membership in and advocacy with the local Lesbian/Gay Alliance, the Boy 
Scouts terminated his membership citing his unfitness for leadership in their or-
ganization.267  

Dale sued the Boy Scouts under New Jersey’s anti-discrimination statute.268 
Reversing the decision of the state’s supreme court in favor of Dale, the Supreme 
Court held the Boy Scouts had the right to terminate Dale from his position in 
leadership, reasoning that the Boy Scouts’ associational and expressive rights 
under the First Amendment would be violated if forced to accept Dale as a leader 
in their organization when he failed to embody the values espoused by the or-
ganization.269 In other words, the Court endorsed the Boy Scouts’ claim that its 
associational interest in proper role models is sufficient to overcome the state’s 
interest in anti-discrimination enforcement.270 

In a similar case arising under federal workplace anti-discrimination law, the 
Court of Appeals for the Eighth Circuit accepted the argument of the Omaha 
Girls Club that it could not be liable for discrimination against Crystal Cham-
bers, a Black, unmarried, pregnant employee, if Chambers was terminated not 
because of her race but because she could no longer serve as an appropriate role 
model for the girls under her care.271 Much like the Boy Scouts, the Omaha Girls 
Club cited its own commitment to inculcating the girls under its care with certain 
 

3. being a good mentor and positive role model. 
Scoutmaster, SCOUTING AM.: TROOPER LEADER RESOURCES, https://troopleader.scouting.org/ 
general-troop-information/troop-structure/ troop-positions/ scoutmaster [https://perma.cc/3W 
MP-A788] (last visited Dec. 22, 2025). 

267 Dale, 530 U.S. at 645. 
268 Id. The statute prohibited discrimination on the basis of sexual orientation in places of 

public accommodation. N.J. STAT. ANN. §§ 10:5-4, 10:5-5 (West 2000). 
269 Dale, 530 U.S. at 654-56. 
270 In addition to the obvious implications for equal protection analysis, the decision in 

Dale also raises important questions about the extent to which First Amendment concerns 
about freedom of association and expression protect organizations in their pursuit of DEI, 
particularly when one of the values embodied by those DEI efforts entails the promotion of 
role models to serve as leaders for others. Although discussion of these First Amendment 
concerns are beyond the scope of this Article, that discussion is being raised in regard to DEI 
efforts. See, e.g., Am. All. for Equal Rts. v. Fearless Fund Mgmt., LLC, 103 F.4th 765 (11th 
Cir. 2024) (reversing lower court and clarifying First Amendment does not shield race-based 
contracting discrimination in race-exclusive grant program). 

271 Chambers v. Omaha Girls Club, Inc., 834 F.2d 697, 705 (8th Cir. 1987). But see 
generally Regina Austin, Sapphire Bound!, 1989 WIS. L. REV. 539 (critiquing court’s reliance 
on role model theory to uphold dismissal in Chambers). Professor Austin’s critique of the 
decision in Chambers is not without merit, but it focuses less on the legitimacy of the interest 
in having employees serve as “role models” for the young girls under their care than on the 
assumptions underlying the Club’s rule that Chambers, as a pregnant, unmarried woman, 
could not serve as a role model. Id. at 553-58. Professor Austin argues that these assumptions 
rely on problematic and unsubstantiated stereotypes about both Black women specifically and 
unmarried pregnant women more generally. Id. at 565-73. 
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values and ensuring that the adults supervising those girls served as suitable 
“role models.”272 

The Omaha Girls Club’s mission was to “assist young girls between the ages 
of eight and eighteen to maximize their life opportunities.”273 Between 50% and 
90% of the girls served by the Club’s two locations were Black.274 In order to 
fulfill its mission, the Club determined that it was necessary to take a “role model 
approach” to serving the girls and as a result, the majority of the non-adminis-
trative personnel at the Club were also Black.275 Those personnel were required 
to adhere to certain rules and guidelines outlining the positive behaviors that 
should be expressed and the negative behaviors that must be eschewed as a part 
of creating fit role models for the young women in their charge.276 Among the 
behaviors prohibited by the Club for the personnel serving as role models were 
“such things as single parent pregnancies.”277 Chambers, a Black woman like so 
many of the Club’s employees, served as an arts and crafts instructor until she 
notified the Club that she had become pregnant.278 The Club terminated Cham-
bers, believing her unfit to serve as a positive role model for the girls as an un-
married, pregnant woman.279 

In evaluating Chambers’s Title VII claim against the Club, the Eighth Circuit 
recognized that the prohibition on single parent pregnancies would have a dis-
parate impact based on race, but considered the Club’s defense of the role model 
approach based on “business necessity.”280 Acknowledging “business necessity” 
as a “heavy burden,” requiring proof that “the employer’s goals are ‘significantly 
served by’ the practice,” the court nonetheless accepted the business necessity 
of the “role model approach” on behalf of the Omaha Girls Club.281 Even in the 
absence of empirical evidence validating the Club’s belief in the “role model 
 

272 Chambers, 834 F.2d at 699 (“The Club formulated [a] ‘role model rule’ banning single 
parent pregnancies among its staff members in pursuit of this role model approach.”); see also 
Harvey v. Young Women’s Christian Ass’n, 533 F. Supp. 949, 956 (W.D.N.C. 1982) 
(upholding termination of unmarried pregnant Black woman against claims of race and sex 
discrimination as employee’s unwed pregnancy conflicted with YMCA’s philosophy about 
appropriate role models). 

273 Chambers, 834 F.2d at 698. 
274 Id. 
275 Id. at 698-99. 
276 Id. Notably, the Eighth Circuit did not raise any concerns about the propriety of the 

Girls Club’s use of race as a consideration for selecting role models. See id. 
277 Id. at 699 n.2. 
278 Id. at 699. 
279 Id. 
280 Id. at 701-04. Title VII of the Civil Rights Act of 1964 prohibits discrimination in 

employment, whether based on intentional conduct or a claim of disparate impact, if the 
challenged practice cannot be justified by “business necessity.” See 42 U.S.C. § 2000e-
2(k)(1)(A); Griggs v. Duke Power Co., 401 U.S. 424, 431-33 (1971) (explaining “business 
necessity” demands a practice bear “manifest relationship to the employment in question”). 

281 Chambers, 834 F.2d at 701-03. 
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approach,” the Eighth Circuit endorsed the district court’s finding that the ap-
proach was supported by expert testimony and the employer’s own honest be-
lief.282 

Both Dale and Chambers express a willingness by courts (including the Su-
preme Court) to allow employers to assert an interest in role models as a viable 
defense to anti-discrimination law.283 This is important for at least three reasons. 
First, it underscores the fact that courts have taken seriously the interest in role 
models, even on relatively thin empirical evidence.284 Second, it demonstrates 
that there are some interests that may serve as a sufficient counterweight to anti-
discrimination law such that the two interests have to be balanced.285 Finally, it 
suggests that the interest in role models can sometimes outweigh the interest in 
anti-discrimination enforcement.286 These statutory anti-discrimination cases are 
highly instructive for understanding the potential of the role model theory to 
serve as a compelling interest sufficient to justify considerations of race (or 

 
282 The Court pointed to the fact that “[t]he Girls Club established that it honestly believed 

that to permit single pregnant staff members to work with the girls would convey the 
impression that the Girls Club condoned pregnancy for the girls in the age group it serves” 
and relied “on expert testimony to the effect that the role model rule could be helpful in 
preventing teenage pregnancy” in accepting the Club’s business necessity defense for the 
“role model approach.” Id. at 701-03. 

283 In Dale, the interest in role models was premised on First Amendment principles of 
expressive association; in Chambers, the interest in role models was premised on “business 
necessity.” Nevertheless, in both cases the courts were willing to mediate enforcement of anti-
discrimination law in order to accommodate these interests in role models. See supra note 
265-270 and accompanying text (outlining expressive association interest that prevailed in 
Dale); supra notes 280-82 and accompanying text (explaining “business necessity” theory 
that defeated discrimination claim in Chambers). 

284 There was no empirical evidence proffered in Dale; in Chambers, the empirical 
evidence was thin. See Dale, 530 U.S. at 643-63 (analyzing claim of freedom of expressive 
association without discussion of empirical evidence); Chambers, 834 F.2d at 701, 707-08 
(using expert testimony in majority and dissenting analyses of Title VII claim involving role 
model approach). 

285 This is an increasingly frequent issue addressed by courts, including the Supreme 
Court, especially as it pertains to the balancing of First Amendment rights of freedom of 
religion and free speech on behalf of those who oppose LGBTQ rights and anti-discrimination 
enforcement on behalf of LGBTQ persons. See, e.g., Dale, 530 U.S. at 640, 661; Masterpiece 
Cakeshop v. Colo. C.R. Comm’n, 138 S. Ct. 1719, 1732 (2018) (holding baker’s freedom of 
religion under First Amendment prevented state from enforcing anti-discrimination statute 
against him for refusing to bake wedding cake for gay couple); 303 Creative LLC v. Elenis, 
143 S. Ct. 2298, 2321-22 (2023) (holding graphic designer’s First Amendment free speech 
rights prevented use of state anti-discrimination statute to compel her to create websites 
celebrating LGBTQ marriages). For more discussion of this conflict, see generally RELIGIOUS 
FREEDOM, LGBT RIGHTS, AND THE PROSPECT FOR COMMON GROUND (William N. Eskridge, 
Jr. & Robin Fretwell Wilson eds., 2019). 

286 See supra note 283. 
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gender) under equal protection doctrine.287 Yet, there are even more contexts in 
which courts have recognized the importance of role models that lend additional 
support for consideration of this issue under equal protection law. 

B. Education Law 
Given the wide literature on teachers as formative role models for their stu-

dents, it is not surprising that courts have frequently taken judicial notice of the 
importance of teachers as role models in the educational context. The Supreme 
Court has repeatedly acknowledged that teachers serve as vital role models for 
their students and has incorporated that consideration into the legal rules gov-
erning teacher hiring, discipline, and termination. 

In one of the first cases acknowledging the importance of teachers as role 
models, the Court interpreted a state law requiring public school teachers to have 
or seek United States citizenship as a condition of employment.288 Considering 
both the significant role of public education in American democracy,289 as well 
as the critical role of teachers in American public education systems, the Court 
concluded that, notwithstanding the prohibition on national origin discrimina-
tion, it did not offend principles of equal protection to require that teachers pos-
sess United States citizenship.290 In particular, the Court noted that: 

[T]eachers play a critical part in developing students’ attitude toward gov-
ernment and understanding of the role of citizens in our society. . . . Fur-
ther, a teacher serves as a role model for his students, exerting a subtle but 
important influence over their perceptions and values. . . . [A] State 
properly may regard all teachers as having an obligation to promote civic 

 
287 See also Friedenberg v. Sch. Bd., 911 F.3d 1084, 1087, 1104 (11th Cir. 2018) 

(upholding “suspicionless” drug testing of substitute teachers based in part on teachers’ status 
as role models for students); Washington v. Unified Gov’t of Wyandotte Cty., 847 F.3d 1192, 
1196, 1199 (10th Cir. 2017) (upholding random drug testing policy of employees at juvenile 
detention center who served as role models to juvenile inmates); Crager v. Bd. of Educ., 313 
F. Supp. 2d 690, 697 (E.D. Ky. 2004) (upholding suspicionless drug testing policy 
implemented by school board against school employees based on role model theory); Knox 
Cty. Educ. Ass’n v. Knox Cty. Bd. of Educ., 158 F.3d 361, 375 (6th Cir. 1998) (upholding 
random drug testing policy of certain school employees, including teachers, based in part on 
teachers’ status as role models for students). 

288 Ambach v. Norwick, 441 U.S. 68, 69-70 (1979). 
289 The Court has long recognized public education as playing a unique and vital role in 

the building of good citizens for American democracy. See Brown v. Bd. of Educ. (Brown I), 
347 U.S. 483, 493 (1954) (“Today, education is perhaps the most important function of state 
and local governments . . . . It is the very foundation of good citizenship. Today it is a 
principal instrument in awakening the child to cultural values, in preparing him for later 
professional training, and in helping him to adjust normally to his environment.”). 

290 Ambach, 441 U.S. at 76-81. 
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virtues and understanding in their classes, regardless of the subject 
taught.291 
Later, in Edwards v. Aguillard,292 the Court struck down a state law requiring 

teachers to instruct students in both evolution and creationism if either theory is 
taught.293 Finding the law improperly brought religion to bear on matters of the 
state, the Court reasoned: “The State exerts great authority and coercive power 
through mandatory attendance requirements, and because of the students’ emu-
lation of teachers as role models and the children’s susceptibility to peer pres-
sure.”294 In light of the recognized influence teachers exert on student learning 
and behavior, the Court has given schools unusually broad authority to closely 
monitor and control teacher selection and performance.295  

The Supreme Court’s most recent acknowledgment of teachers as role models 
came in Kennedy v. Bremerton School District,296 involving a football coach’s 
challenge to the School District’s decision to discipline him for engaging in pub-
lic acts of prayer following games.297 The Court of Appeals for the Ninth Circuit 
had upheld the School District’s action, finding the coach might exert undue 
influence on the players given his position of trust and authority, resulting in a 
breach of the Establishment Clause.298 The Supreme Court agreed with the Ninth 
Circuit on this point and once again acknowledged that “[t]eachers and coaches 
often serve as vital role models”299 for students, and so their conduct is properly 
the subject of school control.300 Nevertheless, the Court reversed on the ground 
 

291 Id. at 78-80 (emphasis added). 
292 482 U.S. 578 (1987). 
293 Id. at 581, 597. 
294 Id. at 584 (emphasis added); see also Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 

683 (1986) (“Consciously or otherwise, teachers—and indeed the older students—
demonstrate the appropriate form of civil discourse and political expression by their conduct 
and deportment out of class. Inescapably, like parents, they are role models.”). Courts have 
even used the role model theory to subject students to heightened scrutiny in the educational 
context. See Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 661-65 (1995) (upholding 
suspicionless drug testing of student athletes in part based on student athletes’ status as role 
models for fellow students and ability to effect wider deterrence of drug use within the school 
by targeting student role models). 

295 Cf. Good News Club v. Milford Cent. Sch., 533 U.S. 98, 116-17 (2001) (holding 
exclusion of Christian club impermissible and distinguishing cases concerned with teachers’ 
role-model conduct rather than third-party groups). 

296 142 S. Ct. 2407 (2022). 
297 Id. at 2415-16, 2419. 
298 Id. at 2420, 2425. The Establishment Clause mandates separation between church and 

state, prohibiting public schools from imposing any religious belief or practice on students. 
See Engel v. Vitale, 370 U.S. 421, 431-34 (1962) (prohibiting school officials from 
composing and encouraging recitation of prayer in public schools). 

299 Kennedy, 142 S. Ct. at 2425 (emphasis added). 
300 See id. (acknowledging Ninth Circuit “no doubt . . . [had] a point” that coach was role 

model). 
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that not everything done by the coach was done in his official capacity on behalf 
of the school, including his actions taken after the game concluded.301 

Given the Supreme Court’s repeated recognition of teachers as critical role 
models for their students, it is not at all surprising that other courts adjudicating 
the suitability of teachers for hire, discipline, or termination have similarly relied 
on the teacher’s status as a role model for their students in granting schools broad 
authority to scrutinize the character, conduct, and performance of teachers.302 In 
an early case on this issue, the Sixth Circuit upheld a teacher’s termination for 
“conduct unbecoming” after she screened an R-rated film over the teacher’s as-
sertion that the termination violated her First Amendment rights.303 The Sixth 
Circuit reasoned:  

Among the “special circumstances” which must be considered in defining 
the scope of First Amendment protection inside the classroom is the “in-
culcat[ion of] fundamental values necessary to the maintenance of a dem-
ocratic political system.” . . . “The inculcation of these values is truly the 
‘work of the schools.’” 
The single most important element of this inculcative process is the teacher. 
“Consciously or otherwise, teachers . . . demonstrate the appropriate form 
of civil discourse and political expression by their conduct and deportment 
in and out of class. Inescapably, like parents, they are role models.”304 

 
301 Id. at 2424-25, 2433. In particular, the Court reasoned, when operating in his individual 

capacity, the coach was entitled to religious protection under the Free Exercise Clause or 
freedom of expression under the First Amendment. Id. at 2433 (“Here, a government entity 
sought to punish an individual for engaging in a brief, quiet, personal religious observance 
doubly protected by the Free Exercise and Free Speech Clauses of the First Amendment.”). 

302 See, e.g., Figueroa v. Fajardo, 1 F. Supp. 2d 117, 119, 125 (D.P.R. 1998) (affirming 
dismissal based on drug-related misconduct and teachers’ duty to serve as moral role models); 
Gillman ex rel. Gillman v. Sch. Bd., 567 F. Supp. 2d 1359, 1370 (N.D. Fla. 2008) (upholding 
student speech rights and remarking principal’s behavior “as a role model and authority 
figure” was “particularly deplorable” in view of LGBTQ students’ heightened vulnerability). 
But cf. Daniels v. City of Alcoa, 732 F. Supp. 1467, 1468-69, 1474-75 (E.D. Tenn. 1989) 
(acknowledging Board’s role model explanation but determining the dismissal was racially 
discriminatory due to unequal treatment because comparable White teachers were not fired). 

303 Fowler v. Bd. of Educ., 819 F.2d 657, 658-60, 666 (6th Cir. 1987) (“[W]e conclude 
that the plaintiff’s conduct, although not illegal, constituted serious misconduct. Moreover, 
there was a direct connection between this misconduct and Fowler’s work as a teacher. She 
introduced a controversial and sexually explicit movie into a classroom of adolescents without 
preview, preparation or discussion. . . . [W]e conclude that such conduct falls within the 
concept of conduct unbecoming of a teacher . . . .”). 

304 Id. at 661 (emphasis omitted) (citations omitted) (quoting Bethel Sch. Dist. No. 403 v. 
Fraser, 478 U.S. 675, 681, 683 (1986)). 
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The dual considerations of the special role of education in our democracy and 
the importance of teachers as role models for students once again overrode even 
paramount constitutional considerations like free speech protections.305 

In a more recent case, and closer to the point at hand, the District Court of 
Arizona addressed the very rationale a plurality of the Court in Wygant (includ-
ing Chief Justice Burger and Justices Powell, Rehnquist, and O’Connor) re-
jected. In Fisher v. Tucson Unified School District,306 the District Court of Ari-
zona, much like the district court in Wygant, was exercising judicial oversight 
of a desegregation plan for the School District that was first adopted in 1978.307 
As part of the updated desegregation plan developed by a Special Master and 
approved by the Court in 2013, the school district adopted a goal of increasing 
certified staff diversity.308 In reviewing the updated plan for compliance, the 
court noted that the goal of increasing staff diversity was adopted in part because 
“children who see people like themselves as role models are more likely to fol-
low in their footsteps.”309 

Two things are notable about the decision in Fisher. First, much like Justice 
Stevens suggested in Wygant, the rationale provided for teachers as role models 
in Fisher, although adopted as part of a desegregation plan, was not entirely 
remedial.310 The parties sought to increase diversity among certified staff not 
merely as a remedy for past discrimination against minority students, but also in 
an effort to support improved performance among those students prospectively. 
Justice Stevens conceived of this non-remedial role model theory as “ask[ing] 
whether the Board’s action advances the public interest in educating children for 
the future.”311 Further, Justice Stevens noted in Wygant that a more diverse fac-
ulty might “be able to provide benefits to the student body that could not be 

 
305 See id. at 660-61, 666; Ambach v. Norwick, 441 U.S. 68, 76-81 (1979). But see 

Kennedy, 142 S. Ct. at 2424-25, 2433. 
306 No. CV-74-00090, 2021 WL 1526455 (D. Ariz. Apr. 19, 2021). 
307 Id. at *1-3. Two class action lawsuits alleging segregation in the school district were 

first filed in 1974 and consolidated in 1975. Id. at *3. This was during the same period the 
layoff plan at issue in Wygant was adopted by the Jackson School Board. See supra notes 57-
70 and accompanying text. 

308 Fisher, 2021 WL 1526455, at *4-5. 
309 Id. at *16 (emphasis added). Additionally, the school district summarized national 

study findings that “teachers [and administrators] of color tend to expect more from minority 
students, and those higher expectations can lead to increased academic achievement” and that 
“positive exposure to a variety of races and ethnic groups can help reduce stereotypes.” Id. 
For more on teacher expectations of minority students, see Hawkins, Reverse Integration, 
supra note 175, at 376-80. 

310 See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 313 (1986) (Stevens, J., dissenting) 
(theorizing schools may take actions that “advance[] the public interest in educating children 
for the future”); Fisher, 2021 WL 1526455, at *16. 

311 See Wygant, 476 U.S. at 313 (Stevens, J., dissenting) (rejecting framing of challenge to 
board’s policy as requiring demonstrated proof of past racial discrimination in favor of 
forward-looking interest in educating children for future). 
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provided by an all-white, or nearly all-white, faculty.”312 This is consonant with 
the rationales accepted by the court in Fisher, which included faculty inspiring 
students to follow in their footsteps and increasing academic achievement by 
expecting more from minority students.313 

Second, unlike the lack of supporting evidence for the racial layoff plan struck 
down in Wygant (which Justice O’Connor pointed to in her partial concurrence), 
the court in Fisher found evidence of improvements in student performance 
based on the actions taken under the desegregation plan, including increased 
teacher diversity, calling the efforts “best practices.”314 Fisher signals the poten-
tial of this non-remedial role model theory, as defined by Justice Stevens in 
Wygant, to support race-based diversity hiring goals among teachers.315 Moreo-
ver, Fisher shows that the requisite evidentiary basis for supporting such goals, 
otherwise lacking in Wygant according to Justice O’Connor, can be satisfied 
with presently available data on the correlation between teacher diversity and 
student academic achievement.316 Given the wide-ranging research on the ben-
efits of teacher diversity across both K-12 education and postsecondary educa-
tion, it would not be surprising if more schools adopted diversity hiring goals 
based on the role model theory.317 In response, courts should not treat this non-
remedial role model theory as foreclosed by Wygant; they should instead recog-
nize the broad judicial embrace of role models in both the educational and anti-
discrimination contexts, including by the Supreme Court. 

C. Family Law 
Courts’ repeated reliance on teachers serving in loco parentis for students as 

a means of supporting the role model theory in the educational context would 
seem to lead ipso facto to the use of the role model theory in the family law 
context. Many family law cases from the 1980s through the early 2000s involved 
courts’ consideration of whether LGBTQ parents, particularly those in same-sex 
relationships, could serve as proper role models for their children in the context 

 
312 Id. at 315 (Stevens, J., dissenting). Justice O’Connor in Wygant similarly acknowledged 

the potential for a non-remedial interest, namely promoting racial diversity, to be “sufficiently 
‘compelling’” to support the use of racial considerations, at least in the context of higher 
education. Id. at 286 (O’Connor, J., concurring) (quoting Regents of the Univ. of Cal. v. 
Bakke, 438 U.S. 265, 311-15 (1978)). 

313 Fisher, 2021 WL 1526455, at *16. 
314 Compare id. at *22-23, with Wygant, 476 U.S. at 293-94 (O’Connor, J., concurring). 
315 See Fisher, 2021 WL 1526455, at *16, *23, *28 (crediting role model rationale for 

faculty-diversity efforts, citing evidence of higher student achievement, and concluding plan 
reflected “best practices, research based, and data driven strategies”). 

316 See id.; see also supra Section II.B (discussing role models in education). 
317 Many schools already have adopted this rationale for their diversity hiring efforts. See 

supra note 32 (discussing efforts to increase K-12 teacher diversity and hire more women 
faculty in STEM). 
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of custody or adoption proceedings.318 Each of these cases predates the Supreme 
Court’s decision in Obergefell v. Hodges319 legalizing same-sex marriage as a 
matter of federal constitutional law, and so the presumption that same-sex par-
ents cannot serve as proper role models for their children based solely on their 
sexual orientation is no longer legally sound.320 Nevertheless, the general con-
sideration of whether a parent seeking custody can serve as an effective role 
model for their child(ren) remains a legitimate consideration under state family 
law.321 

In fact, when evaluating the hallmark inquiry of what is in the “best interests” 
of the child, family courts have often considered the specific interaction between 
positive role models and racial identity.322 The consideration of proper racial 
 

318 Mark Strasser, Legislative Presumptions and Judicial Assumptions: On Parenting, 
Adoption, and the Best Interest of the Child, 45 U. KAN. L. REV. 49, 71-79 (1996) (discussing 
cases from New Hampshire and Florida holding prohibitions on adoption and fostering by 
LGBTQ parents were permissible); see, e.g., Jacobson v. Jacobson, 314 N.W.2d 78, 79 (N.D. 
1981) (overturning custody award to mother based on mother’s sexual orientation and 
cohabitation with same-sex partner, noting “the factor of ‘role model’” is legitimate inquiry 
and placing children in father’s custody as in their best interests), overruled by, Damron v. 
Damron, 2003 ND 166, ¶ 9, 670 N.W.2d 871, 875 (overruling Jacobson “to the extent [it] can 
be read as creating . . . a presumption” against custody for parent based on sexual orientation); 
Ex parte J.M.F., 730 So. 2d 1190, 1192-96 (Ala. 1998) (upholding custody transfer to father 
based on mother’s sexual orientation, crediting testimony that child “is best served by having 
both a male and a female role model” and later noting mother was unable to provide 
“inestimable developmental benefit” of home “anchored by a successful marriage”); Opinion 
of the Justices, 530 A.2d 21, 24-25 (N.H. 1987) (accepting “provision of appropriate role 
models is a legitimate government purpose” and advising such role model theory would be 
sufficient to find constitutional proposed legislation prohibiting same-sex couples from 
serving as adoptive or foster parents); cf. In re Adoption of Charles B., 552 N.E.2d 884, 887 
(Ohio 1990) (per curiam) (affirming trial court’s award of adoption to gay parent and noting 
testimony by guardian ad litem even in absence of opposite sex partner, gay parent “would 
have the support of his immediate family with sufficient female role models”). 

319 576 U.S. 644 (2015). 
320 See id.; Mark Joseph Stern, Karen Oehme & Nat Stern, A Test to Identify and Remedy 

Anti-Gay Bias in Child Custody Decisions After Obergefell, 23 UCLA WOMEN’S L.J. 79, 90-
94 (2016) (noting Obergefell’s reasoning extends to protect LGBTQ parents from adverse 
custody outcomes rooted in bias). 

321 See, e.g., In re Kyeshon J., 153 A.3d 499, 505 (R.I. 2017) (declining to disturb trial 
judge’s parental termination findings and noting that potential adoptive stepfather “has been 
a father and role model for [the children] for over eight years”). 

322 See Twila L. Perry, Race and Child Placement: The Best Interests Test and the Cost of 
Discretion, 29 J. FAM. L. 51, 54-55 (1991) (noting wide acceptance of best interests rule in 
child placement issues and noting race is often given weight in this analysis). Consideration 
of race, especially racial matching, was particularly popular during the 1980s and early 1990s 
as a result of a 1972 statement from the National Association of Black Social Workers 
condemning transracial adoptions. Kim Forde-Mazrui, Black Identity and Child Placement: 
The Best Interests of Black and Biracial Children, 92 MICH. L. REV. 925, 925 & n.7 (1994). 
Even the Court acknowledged that race may be relevant in custody cases involving interracial 
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role models has figured prominently in custody cases involving interracial cou-
ples and their biracial children as well as in transracial adoption cases.323 Given 
the evolution of social mores regarding interracial couples,324 as well as a nar-
rowing of the legal standards for governmental considerations of race in this 
context, recent cases have often rejected the conclusion that a white parent 
should not be given custody or receive placement of a biracial or non-white child 

 
couples, but the Court refused to uphold an award of custody of a white child to the white 
biological father based on the white mother’s subsequent interracial marriage, holding that a 
parent’s race may not be the sole determining factor in such custody disputes. Palmore v. 
Sidoti, 466 U.S. 429, 432-33 (1984); see also Forde-Mazrui, supra at 931-32 (noting Palmore 
forbids race from being “sole factor” in custody disputes involving interracial couples but 
does not resolve question of whether or how race may be used in all custody cases). The 
federal government played a central role in supporting race-matched adoptions well into the 
1990s. See Elizabeth Bartholet, Where Do Black Children Belong? The Politics of Race 
Matching in Adoption, 139 U. PA. L. REV. 1163, 1239 (1991). However, by the mid-1990s 
federal legislation restricting the use of race in adoption and placement decisions caused a 
notable shift, although not a total abandonment, in the use of race by state courts in adoption 
and custody cases. See Multiethnic Placement Act of 1994 (“MEPA”), Pub. L. No. 103-382, 
§§ 551-553, 108 Stat. 3518, 4056-60 (restricting use of race, color, and national origin in 
foster care and adoption placements by agencies receiving federal funds), repealed by, Small 
Business Job Protection Act of 1996 (“SBJPA”), Pub. L. No. 104-188, § 1808, 110 Stat. 1755, 
1903-04 (strengthening MEPA by further prohibiting race-based delays or denials in 
placement decisions). 

323 See, e.g., Farmer v. Farmer, 439 N.Y.S.2d 584, 586-90 (Sup. Ct. 1981) (awarding 
custody of biracial child to white mother because “[r]ace is not a dominant, controlling or 
crucial factor” but noting expert testimony for father on Black role models “eloquently put 
the child’s identity problem in perspective”); In re D.C., 659 A.2d 1145, 1148-49 (Vt. 1995) 
(permitting adoption of biracial child by white foster parents where couple had another 
biracial child in home to serve as a positive “role model”); In re R.M.G., 454 A.2d 776, 794 
(D.C. 1982) (reversing and remanding grant of custody of Black child to biological 
grandparents over white foster parents, finding more evidence warranted on child’s best 
interest while acknowledging race as relevant factor in order to enable child to develop strong 
racial identity); In re Davis, 465 A.2d 614, 623, 632-33 (Pa. 1983) (vacating custody award 
of Black child to Black foster parents over white foster parents because more evidence on 
child’s best interests was needed, including availability of appropriate role models); Rooney 
v. Rooney, 914 P.2d 212, 218-19 (Alaska 1996) (affirming custody award of non-biological 
biracial child to white parent, concluding child would have access to adequate cultural role 
models with non-white parent). 

324 Opinion polls suggest much greater acceptance of interracial marriage today than 
previously. See Justin McCarthy, U.S. Approval of Interracial Marriage at New High of 94%, 
GALLUP (Sep. 10, 2021), https://news.gallup.com/poll/354638/approval-interracial-marriage-
new-high.aspx [https://perma.cc/C3VS-727C]. But see Angela Onwuachi-Willig & Jacob 
Willig-Onwuachi, Finding a Loving Home, in LOVING V. VIRGINIA IN A POST-RACIAL WORLD: 
RETHINKING RACE, SEX, AND MARRIAGE 181, 181 (Kevin Noble Maillard & Rose Cuison 
Villazor eds., 2012) (arguing despite decades since legalization of interracial marriage 
interracial couples remain exception, with 95% of individuals marrying person of same race 
and interracial couples still suffering from widespread social opprobrium). 
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based solely on the parent’s race.325 However, this has not prevented courts from 
continuing to consider the question of suitable racial role models for the children 
involved in these proceedings.326 When considering what would be in the “best 
interests” of the child, courts have often considered the extent to which the cus-
todial or adoptive parent(s) can provide appropriate racial or cultural role models 
for the biracial or non-White child as necessary for the child to develop their 
own sense of racial identity.327 

The D.C. Court of Appeals, in In re R.M.G.,328 considered whether to affirm 
a trial court ruling allowing a Black child to be adopted by her biological Black 
grandmother instead of her White foster parents.329 The court defined one of the 
paramount considerations as, “how each family’s race is likely to affect the 
child’s development of a sense of identity, including racial identity.”330 In de-
ciding to remand the case for further proceedings, the court explained:  

Relevant questions bearing on one or more of these concerns, for example, 
would be: To what extent would the family expose the child to others of 
her own race through the immediate family? Through family friendships? 
Through the neighborhood? Through school? What other efforts will the 
family most likely make to foster the child’s sense of identity—including 
racial and cultural identify [sic]—and self-esteem?331 

 
325 In Palmore, the Supreme Court held that it is impermissible for a court to determine 

child custody based on the parents’ own or their spouses’ racial identity. Palmore, 466 U.S. 
at 434; see also Katie Eyer, Constitutional Colorblindness and the Family, 162 U. PA. L. REV. 
537, 596 (2014). Then in 1994 and 1996, Congress passed laws prohibiting entities receiving 
federal funds from improperly considering race in custody and adoption proceedings. MEPA 
§ 552; SBJPA § 1808(a); see also Cynthia R. Mabry, “Love Alone is Not Enough!” in 
Transracial Adoptions—Scrutinizing Recent Statutes, Agency Policies, and Prospective 
Adoptive Parents, 42 WAYNE L. REV. 1347, 1349-50 (1996) (discussing MEPA and SBJPA). 

326 Some state agencies and state courts seem to be less inclined to make explicit 
consideration of parental and child race since passage of the SBJPA in 1996, which amended 
the Civil Rights Act to provide that persons or governments who deny adoption opportunities 
or delay or deny placement based on race, color, or national origin violate Title VI of the Civil 
Rights Act. Mabry, supra note 325, at 1376. However, others continue to “promote race-
matching through regulations, statutes, policies, or practices that violate the [SBJPA].” Id. at 
1378-79. For instance, some courts have continued to consider the ability of custodial parents 
to provide appropriate role models for non-White children that allow for the development of 
a positive self-identity. See N.J. Div. of Child Prot. & Permanency v. K.W., No. A-2931-21, 
2024 WL 41645, at *10 (N.J. Super. Ct. App. Div. Jan. 4, 2024) (per curiam) (affirming 
cultural differences were not barrier to adoption of Black child by non-Black family where 
adoptive family “had an open attitude about race and the Black culture, and exposure to Black 
role models could assist in addressing [cultural difference]”). 

327 See sources cited supra note 326. 
328 454 A.2d 776 (D.C. 1982). 
329 Id. at 779. 
330 Id. at 791. 
331 Id. at 792. 
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At least one judge in the case defined these considerations expressly in terms of 
the need for the child to be exposed to “minority role models.”332 

Similarly, in In re D.C.,333 the Vermont Supreme Court affirmed the adoption 
of a biracial child by his white foster parents over the objection of the child’s 
Black biological father; the court noted that placement with the white family 
would not be detrimental to the development of the child’s own racial identity 
because the couple had successfully raised another biracial adoptive child who 
could serve as a “positive role model” for the newly adopted child.334 

These cases and others demonstrate that even when the parents’ own racial 
identity has been immaterial to these decisions and impermissible for courts to 
consider as a matter of law,335 the consideration of appropriate racial role models 
has continued to influence judicial assessment of what is in the “best interests” 
of minority children in the context of custody and adoption.336 

Even scholars who have argued forcefully against the consideration of race in 
custody cases involving both biological parents, or those involving continuing 
placement decisions where children and families have a preexisting relationship, 
have nevertheless acknowledged the significance of race in making initial 

 
332 Id. at 802 (Newman, C.J., dissenting) (“Parents of interracial families may attempt to 

learn these lessons and then teach them, but most authorities recognize that this is an inferior 
substitute for learning directly from minority role models.”). 

333 659 A.2d 1145 (Vt. 1995). 
334 Id. at 1148 (“[Department of Social and Rehabilitation Services] placed D.C. with 

foster parents who . . . had successfully raised their biracial adopted son, and that the older 
boy would be a positive role model for D.C.”). Both In re R.M.G. and In re D.C. predate 
enactment of the SBJPA, disallowing the consideration of race in adoption or placement 
proceedings as a matter of federal law. See Mabry, supra note 325, at 1376. However, there 
are cases post-dating SBJPA that continue to consider the issue of minority role models for 
non-White children in adoption or custody proceedings involving White parents. See, e.g., 
N.J. Div. of Child Prot. & Permanency v. K.W., No. A-2931-21, 2024 WL 41645, at *10 (N.J. 
Super. Ct. App. Div. Jan. 4, 2024) (per curiam). 

335 See Palmore v. Sidoti, 466 U.S. 429, 434 (1984) (prohibiting consideration of mother’s 
spouse’s race in custody case involving interracial marriage); Mabry, supra note 325, at 1368-
72, 1376 (discussing MEPA and SBJPA). 

336 See Gayle Pollack, The Role of Race in Child Custody Decisions Between Natural 
Parents over Biracial Children, 23 N.Y.U. REV. L. & SOC. CHANGE 603, 622 (1997) (arguing 
courts should consider which parent can better provide positive role models who represent 
both of child’s racial heritages when considering “best interest” for biracial children in 
custody dispute). Some states even include content on transracial and transcultural adoption 
as part of the training for prospective adoptive parents. See Julia Steggerda-Corey, Altering 
the Legal Adoption Framework to Serve Historically-Underserved Transracial Adoptees, 54 
TEX. TECH. L. REV. 537, 560-61 (2022) (identifying Kansas, New Hampshire, Ohio, and 
Virginia as such states). Another set of states expressly includes consideration of the adoptive 
child’s cultural or racial well-being as part of the determination for placement. Id. at 569 
(identifying Hawaii, Georgia, and Illinois as such states). 
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placement decisions for non-White children in foster and adoption proceed-
ings.337 As one scholar has argued, “[h]ow we deal with race in the intimate 
context of the family says a lot about how we think about and deal with race in 
every other context of our social lives.”338 If the presence (or absence) of racial 
role models continues to figure prominently in the context of family law, we 
cannot ignore the importance of racial role models in other contexts as well. 

D. Criminal Law 
This recognition of the importance of familial role models has also been inte-

grated into criminal law. Numerous courts, both state and federal, have consid-
ered the absence of positive role models as a mitigating factor in sentencing 
criminal defendants.339 These courts have focused not on whether adult role 

 
337 See Perry, supra note 322, at 127 (arguing eliminating race considerations from custody 

disputes protects parents and children, but noting race should play role in initial placements 
of children in foster care and adoption); see also Bartholet, supra note 322, at 1253 (positing 
race matching policies should be eliminated but acknowledging concerns for fostering 
positive racial identity among adoptees of color is not immaterial in the adoptive process). 

338 See Bartholet, supra note 322, at 1174. 
339 See, e.g., State v. Damme, 944 N.W.2d 98, 107 (Iowa 2020) (finding lack of parental 

role models was appropriate mitigating factor in sentencing); State v. Sanders, 425 P.3d 1056, 
1077 (Ariz. 2018) (proffering lack of positive male role models as non-statutory mitigating 
factor in sentencing); Walker v. State, 2012-DR-00102-SCT (¶ 2), 131 So. 3d 562, 565 (Miss. 
2013) (finding counsel’s failure to present various mitigating factors during sentencing, 
including lack of positive male role models, demonstrated defendant was possibly prejudiced 
by deficient performance by defense counsel); id. (¶ 8), 131 So. 3d at 567-68 (Waller, C.J., 
objecting) (noting defendant’s lack of positive role model was part of mitigating evidence 
presented); State v. Hardy, 283 P.3d 12, 25 (Ariz. 2012) (acknowledging lack of positive male 
role models as part of mitigating evidence at death penalty sentencing); Stewart v. State, 37 
So. 3d 243, 254, 262 (Fla. 2010) (finding jury was properly instructed to consider mitigating 
evidence, including lack of appropriate role models during formative years, at sentencing); 
Norman v. State, 976 A.2d 843, 856 n.21, 872 (Del. 2009) (remanding for proper jury 
instructions on and consideration of mitigating evidence, including lack of appropriate male 
role models); State v. Williams, 99 Ohio St. 3d 439, 2003-Ohio-4164, 793 N.E.2d 446, at 
¶¶ 114, 117 (2003) (accepting mitigating evidence of negative role models, but finding 
aggravating factors outweighed mitigating factors); Stevens v. State, 691 N.E.2d 412, 436 
n.28 (Ind. 1997) (accepting mitigating evidence that defendant had inappropriate role models 
during his formative years); People v. Ruiz, 686 N.E.2d 574, 583 (Ill. 1997) (finding defense 
counsel’s failure to present mitigating evidence, including lack of role models “raise[d] a 
serious doubt as to the reliability of defendant’s sentencing”); see also State v. Wakefield, 
921 A.2d 954 (N.J. 2007) (Wallace, J., dissenting) (finding reversible error in penalty phase 
where jury did not properly consider mitigating evidence relating to defendant’s lack of 
positive role models). 
Federal courts have also considered a lack of positive role models as mitigation evidence in 
spite of the fact that the Federal Sentencing Guidelines suggest that whether a criminal 
defendant was exposed to positive role models in youth should not be considered a mitigating 
factor in sentencing. See Marko Bagaric, Gabrielle Wolff & Peter Isham, Trauma and 
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models influence children’s behavior; rather, they seem to take this fact for 
granted.340 Instead, these courts have focused only on whether the defendant has 
proffered sufficient evidence that he lacked access to the role models necessary 
to positively influence his behavior and life trajectory.341 The use of this role 
model evidence on behalf of adult defendants in the criminal context would seem 
to follow logically from judicial recognition of the importance of role models on 
children in family law.342 

In the criminal law context, role model evidence is offered as a mitigating 
factor in sentencing.343 The emphasis is on the absence of positive role models, 
rather than their presence, to both explain and mitigate an adult defendant’s oth-
erwise wrongful conduct.344 Most often, this evidence is considered part of the 
“‘history and characteristics’ of the defendant” that have become increasingly 
important in sentencing.345 The discussion of role models in criminal sentencing 

 
Sentencing: The Case for Mitigating Penalty for Childhood Physical and Sexual Abuse, 30 
STAN. L. & POL’Y REV. 1, 10 (2019) (noting while Federal Sentencing Guidelines explicitly 
state that lack of guidance in youth cannot be considered, many federal judges consider it by 
looking at defendant’s history and characteristics); United States v. Hall, 20 F.4th 1085, 1096-
99 (6th Cir. 2022) (holding no error where trial court determined defendant’s “off the charts” 
criminal history outweighed evidence of mitigating factors, including lack of positive male 
role models in youth); Dallas v. Warden, 964 F.3d 1285, 1309-10 (11th Cir. 2020) (finding 
defendant suffered no prejudice from exclusion of mitigation evidence relating to lack of 
positive role models where evidence was cumulative and therefore any error was harmless). 
While Bagaric and colleagues argue that social psychology demonstrated empirically that 
children often model the behavior they observe, they advocate for more concrete 
consideration of abuse as mitigation evidence, rather than more general evidence of a poor 
upbringing. See Bagaric et al., supra, at 34, 38. 

340 See supra note 339 and accompanying text. 
341 It is an unfortunate fact of the criminal justice system that defendants are 

overwhelmingly male. See EAMONN CARRABINE, PAUL IGANSKI, MAGGY LEE, KEN PLUMMER 
& NIGEL SOUTH, CRIMINOLOGY: A SOCIOLOGICAL INTRODUCTION 88 (2004). The pronouns 
“he/his” are used here because all but one of the defendants in the referenced cases are male. 

342 See supra Section III.C (recognizing importance of family role models for developing 
positive social identity); see also supra Section III.B (recognizing importance of teachers for 
modeling appropriate social and civic behavior). 

343 See supra note 339 and accompanying text. 
344 According to the Federal Sentencing Guidelines, among the factors that might serve to 

mitigate a defendant’s sentence are “lack of guidance as a youth and similar circumstances.” 
See John B. Meixner Jr., Modern Sentencing Mitigation, 116 NW. U. L. REV. 1395, 1417 
(2022). 

345 See Meixner, supra note 344, at 1398-99 (quoting 18 U.S.C. § 3553(a)(1)). According 
to a first of its kind empirical study of the sentencing process conducted by Meixner, despite 
most mitigation factors being expressly disallowed under the Federal Sentencing Guidelines 
and being excluded from most state sentencing statutes, mitigating factors are common 
considerations in sentencing. See id. at 1400, 1453-54 (discussing findings that judges depart 
from Federal Sentencing Guidelines when individualizing sentences based on personal 
mitigating factors). In the federal context, this trend arose in the wake of the Supreme Court 
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perhaps best signifies the importance we attach to role models in youth. It is not 
just that the presence of role models promotes positive outcomes, but also that 
their absence can generate the kind of negative consequences courts seem deter-
mined to forestall in both the family law and educational contexts.346 Rather than 
a focus on racial identity, as in the family law context, the use of role models in 
criminal sentencing tends to focus on gendered role models.347 

In one case, the Supreme Court of Illinois affirmed the appellate court’s re-
versal of a defendant’s sentence of death on charges of murder, armed violence, 
and unlawful restraint.348 In finding that defense counsel provided ineffective 
assistance for failing to properly present all evidence of mitigating factors bear-
ing on the defendant’s sentencing, the court pointed to the failure of the defense 
counsel to offer evidence that, among other things, “defendant had no older male 
to look up to as a role model.”349 The court called this evidence “clearly mitigat-
ing” and concluded the failure to proffer it “raise[d] a serious doubt as to the 
reliability of defendant’s sentencing” and resulted in clear prejudice requiring 
reversal.350 

Similarly, the Supreme Court of Delaware reversed a defendant’s death sen-
tence for murder on a finding that the jury failed to properly consider evidence 
of mitigating factors bearing on the defendant’s criminal culpability.351 Discuss-
ing the role of mitigating evidence in criminal sentencing, the court explained: 
“The sentencer in a capital case must consider, in mitigation, any aspect of a 
defendant’s character or record and any mitigating circumstance that the defend-
ant proffers as a basis for a sentence less than death.”352 The court went on to 
further observe that both state law and “the Eighth Amendment to the United 
States Constitution require the jury and the judge to consider any mitigating 

 
rendering the Federal Sentencing Guidelines merely advisory. See United States v. Booker, 
543 U.S. 220, 245 (2005) (“[A] sentencing court [is required] to consider Guidelines ranges, 
but it permits the court to tailor the sentence in light of other statutory concerns as well.” 
(citations omitted)). Thereafter, judges began increasingly to rely on the federal sentencing 
statute, 18 U.S.C. § 3553(a). Meixner, supra note 344, at 1398-99. Meixner further observes 
that state sentencing statutes generally either track the federal statute or give judges broad 
authority to consider a variety of mitigation factors. Id. at 1414. 

346 See supra Sections III.C-D. 
347 This is consistent with the empirical research on role models, finding that both race and 

gender congruence lead to greater social identification. See supra notes 141-52 and 
accompanying text. 

348 People v. Ruiz, 686 N.E.2d 574, 574, 584 (Ill. 1997). 
349 Id. at 583 (emphasis added). 
350 Id. 
351 Norman v. State, 976 A.2d 843, 872 (Del. 2009). According to the court, the jury’s 

failure to properly consider this mitigating evidence was due to the trial court’s failure to 
properly instruct the jury on the appropriate standard for when the defendant is “not criminally 
responsible” for his conduct. Id. at 848, 872. 

352 Id. at 847. 
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circumstance that may be raised by the evidence.”353 Among the thirty-two mit-
igating factors the court found had not been properly considered by the jury in 
determining defendant’s criminal culpability were the following:  

(12) [Defendant] lacked a stable and loving father-figure to provide for him 
financially or emotionally; (13) [defendant] had no appropriate male role 
models during crucial developmental stages of his life; (14) due to the lack 
of appropriate male role models, [defendant] was influenced by his 
mother’s boyfriends and others, who were often negative influences.354 
Although this type of role model evidence is most likely to be proffered in a 

capital case, due to the constitutional concerns noted above, increasingly judges 
are permitting this evidence to be used as mitigation in non-capital cases as 
well.355 According to former Assistant United States Attorney and current law 
professor, John Meixner, “Supreme Court jurisprudence has increasingly recog-
nized that individual defendant characteristics are critical to sentencing.”356 Re-
lying on modern neuroscience to understand how psychological differences af-
fect behavior, Meixner argues that the Court has taken the view that 
understanding a “defendant’s life and characteristics” is “essential” to sentenc-
ing.357  

In addition to operating as a mitigating factor in criminal sentencing, the no-
tion of role models has also been seen as a potential aggravating factor in crim-
inal sentencing.358 In particular, Professor Michael O’Hear catalogs a range of 
arguments favoring harsher sentencing in criminal cases involving star athletes 
because of their status as “role models for children.”359 This use of role models 
 

353 Id. at 848. 
354 Id. at 856 n.21. Courts in Mississippi and Illinois have also granted post-conviction 

relief to defendants sentenced to death based on the failure to properly consider, among other 
things, mitigating evidence that defendant lacked appropriate role models. See Walker v. 
State, 2012-DR-00102-SCT (¶¶ 1-2), 131 So. 3d 562, 563-64 (Miss. 2013); People v. Ruiz, 
686 N.E.2d 574, 583-84 (Ill. 1997). 

355 Meixner, supra note 344, at 1411-12. 
356 Id. 
357 Id. at 1413 (quoting Pepper v. United States, 562 U.S. 476, 488 (2011)). 
358 See, e.g., Michael M. O’Hear, Blue-Collar Crimes/White-Collar Criminals: Sentencing 

Elite Athletes Who Commit Violent Crimes, 12 MARQ. SPORTS L. REV. 427, 433, 437-43 
(2001) (citing cases where star athletes were given harsher sentencing because they were seen 
as role models for young people and children and giving justifications for such differential 
treatment). 

359 Id. at 437-43. O’Hear notes this theorizing has also been observed in practice. He 
references a 1983 case in which a judge sentenced several professional baseball players more 
harshly than might be expected for their offense because he was “holding them to a ‘higher 
standard’ because they were ‘role models for children.’” Id. at 433 (citing Laurie Nicole 
Robinson, Note, Professional Athletes—Held to a Higher Standard and Above the Law: A 
Comment on High-Profile Criminal Defendants and the Need for States to Establish High-
Profile Courts, 73 IND. L.J. 1313, 1317-20 (1998)). And in a 2001 sentencing involving a 
“star” high school basketball player in New Jersey, the judge suggested he was held to a higher 
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is more akin to its use in the educational context, where teachers have been sub-
jected to heightened standards of professional conduct. Teachers’ status as role 
models for the youth under their charge has given school administrators wide 
latitude to enforce heightened expectations for their behavior.360 Some have ar-
gued that star athletes occupy a similar role model status vis-à-vis youth and 
ought to be similarly subject to heightened behavioral expectations, which, when 
breached, can give rise to harsher punishment.361 Much like teachers, these ex-
pectations include modeling good behavior and avoiding or otherwise discour-
aging irresponsible behavior.362 Turning the mitigation argument on its head, 
O’Hear explains that those advocating for enhanced criminal culpability for 
these star athletes posit that if disadvantaged backgrounds, including a lack of 
role models, can be a mitigating factor in criminal sentencing, then the elevated 
social status accorded to star athletes, including their service as public role mod-
els, can serve as an aggravating factor.363 

Across all of these contexts—anti-discrimination, education, family and crim-
inal law—judges have consistently recognized the importance of role models in 
adjudicating various rights and interests, including when considering the ab-
sence of positive role models as evidence of a defendant’s “life and characteris-
tics” to mitigate a criminal sentence or the availability of racial role models to 
determine the appropriate custody or placement of a child in a mixed-race fam-
ily. Even when the court is relying on an individual’s own status as a role model 
to impose heightened expectations and allow for enhanced punishment in the 
educational context (or arguably in the criminal context for star athletes), it is 
clear that role models have figured prominently in judicial determinations about 
fitness, suitability, and even culpability across a wide range of doctrinal do-
mains. This capacious judicial understanding of the significance of role models 
has critical implications for the role model theory in equal protection doctrine. 

IV. REVIVING THE ROLE MODEL THEORY IN SUPPORT OF DEI 
So far we have determined that, contrary to widely held beliefs, the plurality 

decision in Wygant v. Jackson Board of Education poses no jurisprudential bar 
to the consideration of the role model theory in future equal protection cases. 

 
standard because of his celebrity-like status. Id. at 438 (citing Plus: Baksetball; Dajuan 
Wagner Given Probation, N.Y. TIMES, July 3, 2001, at D7). 

360 See supra note 294 and accompanying text. 
361 See, e.g., O’Hear, supra note 358, at 437-38. 
362 William Bennett, as quoted by O’Hear, similarly explains that athletes occupy a place 

of “public trust” especially with young boys, and “[t]hey have the possibility for encouraging 
or discouraging responsible behavior.” O’Hear, supra note 358, at 438 (quoting JEFF 
BENEDICT & DON YAEGER, PROS AND CONS: THE CRIMINALS WHO PLAY IN THE NFL 9). 
Indeed, as discussed supra in note 294, the Supreme Court has recognized that student 
athletes, as role models, can be subjected to heightened behavioral expectations due to the 
influence on their peers. Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 663 (1995). 

363 O’Hear, supra note 358, at 437-38. 
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Having identified a non-remedial justification for the role model theory in the 
social science literature on role identification and social learning, and having 
marshaled decades of empirical support for the beneficial effects that accrue, 
especially for underrepresented groups, from identity congruence between indi-
viduals in subordinate positions and those who serve as visible role models, it is 
worth revisiting the potential for the role model theory to support race-con-
sciousness in the context of employment selection decisions governed by the 
Equal Protection Clause. 

Although the Court’s current equal protection doctrine provides that all uses 
of race are subject to strict scrutiny, the law also recognizes that “[n]ot every 
decision influenced by race is equally objectionable and strict scrutiny is de-
signed to provide a framework for carefully examining the importance and the 
sincerity of the reasons advanced by the governmental decisionmaker for the use 
of race in that particular context.”364 The presumption underlying the strict scru-
tiny standard is that race is almost always irrelevant to public decision-making, 
but the very nature of this claim admits of the fact that occasionally, even if very 
infrequently, race is relevant.365 In those instances, strict scrutiny is not designed 
to be a barrier to legitimate racial considerations.366 It is designed to be a robust 
measure of constitutional inquiry that separates those instances where the use of 
race is both compelling and necessary (and therefore allowable) from those in 
which its use is either not necessary, not compelling, or neither necessary nor 
compelling (and therefore forbidden). 

Admittedly, the Supreme Court has shown an increasing reluctance to enter-
tain any justifications for the use of race as a matter of equal protection law and 
has also expressed significant misgivings about the continued necessity of using 
race even in pursuit of constitutionally compelling ends.367 With the Court’s 

 
364 Grutter v. Bollinger, 539 U.S. 306, 327 (2003). 
365 Constitutional privacy rights and associational freedoms prevent the law from dictating 

preferences, racial or otherwise, in private relations; however, the federal government, the 
Supreme Court, and state courts all, to varying extents, deem race as one relevant factor in 
adoption and custody cases. See Bartholet, supra note 322. 

366 See Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 237 (1995) (“[W]e wish to dispel 
the notion that strict scrutiny is ‘strict in theory, but fatal in fact.’ The unhappy persistence of 
both the practice and the lingering effects of racial discrimination against minority groups in 
this country is an unfortunate reality, and government is not disqualified from acting in 
response to it.” (quoting Fullilove v. Klutznick, 448 U.S. 448, 519 (1980) (Marshall, J., 
concurring))). 

367 In SFFA, the Court questioned the asserted interest in achieving the educational benefits 
of student body diversity, which had been accepted by previous Courts as compelling; the 
Court described the interest as neither sufficiently “coherent” nor sufficiently measurable to 
satisfy strict scrutiny. Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll. 
(SFFA), 143 S. Ct. 2141, 2166 (2023). Moreover, the Court found that, notwithstanding any 
interest in achieving student body diversity, the use of race should no longer be permitted in 
pursuit of any such interest because the use of race must have a “logical end point.” Id. at 
2165; see also Ricci v. DeStefano, 557 U.S. 557, 585 (2009) (disallowing use of race even in 
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most recent decision in SFFA rejecting existing arguments about the benefits of 
student body diversity as a means of supporting race-conscious actions,368 there 
is an increasingly urgent need to articulate and defend new arguments in support 
of race-consciousness. While some might suggest these arguments are already 
foreclosed, unless and until the Court expressly abandons the prevailing strict 
scrutiny standard, and determines that race-consciousness is per se proscribed as 
a matter of equal protection law, it is reasonable to assume that race remains a 
constitutionally permissible consideration under at least some limited circum-
stances.369 Admittedly, those circumstances are few, but they are not yet nil. The 
role model theory offers a viable new alternative for the constitutional consider-
ation of race. 

A. The Non-Remedial Compelling Interest in Role Models 
In Wygant, Justice Stevens acknowledged that “race is not always irrelevant 

to sound governmental decisionmaking.”370 He invited the Jackson School 
Board to “ask whether the Board’s [race-based] action advances the public in-
terest in educating children for the future,”371 and more precisely, to determine 
whether “an integrated faculty will be able to provide benefits to the student 
body that could not be provided by an all-white, or nearly all-white, faculty.”372 
Justice Stevens concluded that “[n]othing in the record . . . contradicts the view 
that” the Board’s “recognition of the desirability of multi-ethnic representation 
on the teaching faculty” is “a valid public purpose” or that its concomitant effort 
“to employ, and to retain, more minority teachers . . . served this completely 

 
effort to avoid disparate impact discrimination and requiring heightened standard of proof that 
liability would result in absence of race-based corrective action). 

368 SFFA, 143 S. Ct. at 2167 (“It is far from evident . . . how assigning students to these 
racial categories and making admissions decisions based on them furthers the educational 
benefits that the universities claim to pursue.”). 

369 Since the Court has never interpreted the Constitution as requiring “colorblindness” (or 
a complete disregard for race), it is difficult to imagine that such an interpretation would 
become controlling. See generally ANDREW KULL, THE COLOR-BLIND CONSTITUTION (1998) 
(documenting Reconstruction-era origins and evolution of colorblindness arguments); Robert 
S. Chang, Our Constitution Has Never Been Colorblind, 54 SETON HALL L. REV. 1307 (2024); 
Neil Gotanda, A Critique of “Our Constitution is Color-Blind,” 44 STAN. L. REV. 1 (1991) 
(examining how color-blind constitutionalism, as deployed by the Court, obscures and 
reinforces racial inequality). In fact, the contemporary construction of the Equal Protection 
Clause as demanding constitutional “colorblindness” is “ahistorical” and inconsistent with the 
clause’s original meaning and earliest judicial construction. See, e.g., SFFA, 143 S. Ct. at 
2279 (Jackson, J., dissenting) (“It would be deeply unfortunate if the Equal Protection Clause 
actually demanded this perverse, ahistorical, and counterproductive outcome. To impose this 
result in that Clause’s name when it requires no such thing . . . is truly a tragedy for us all.”). 

370 Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 314 (1986) (Stevens, J., dissenting). 
371 Id. at 313. 
372 Id. at 315. 



  

2374 BOSTON UNIVERSITY LAW REVIEW [Vol. 105:2305 

 

sound educational purpose.”373 Therefore, it is reasonable to assume that school 
boards—as well as other public employers who can assert that the interest in 
providing diverse role models for students and others serves some valid public 
purpose that cannot be served otherwise—can successfully meet the first part of 
the strict scrutiny standard requiring some compelling interest to support the use 
of race. 

B. Empirical Proof Supporting the Necessity of Racially Congruent Role 
Models 

Justice O’Connor’s opinion in Wygant instructs that any use of race, whether 
remedial or in the interest of diversity, must be supported by adequate eviden-
tiary proof.374 The evidentiary proof connecting the presence of minority role 
models to the benefits for minority students that was admittedly lacking in 
Wygant is abundant today, and it can be marshaled in support of role models not 
just for students in the K-12 educational context (at issue in Wygant), but in 
higher education and other contexts as well.375 Even assuming the use of race in 
support of the role model theory must be supported by a “strong basis in evi-
dence,” that standard can easily be met today in a wide array of cases.376 

The social science literature is replete with evidence that when there is racial 
and gender congruence between individuals in visible leadership roles and those 
in subordinate positions (whether in the classroom or in the workplace), social 
identification with these leaders as role models increases and significant positive 
benefits accrue, both in terms of the aspirations and the achievement of those 
persons affected.377 Female and minority high school students have shown im-
proved academic performance after exposure to female and minority teacher role 
models.378 Female and minority college students have displayed both higher ac-
ademic achievement and greater interest in fields where they are underrepre-
sented after exposure to female and minority faculty role models;379 and women 

 
373 Id. 
374 Id. at 292-93 (O’Connor, J., concurring). 
375 See supra Part II (discussing empirical evidence on benefits of role models across 

educational, employment, and political domains). 
376 The “strong basis in evidence” standard is the highest burden of proof used by the Court 

to evaluate any asserted interest in support of race-conscious action. See City of Richmond v. 
J.A. Croson Co., 488 U.S. 469, 500 (1989) (applying “strong basis in evidence” standard to 
use of race in effort to remedy government’s own past discrimination); Ricci v. DeStefano, 
557 U.S. 557, 563 (2009) (applying “strong basis in evidence” standard to use of race in effort 
to avoid statutory liability for disparate impact discrimination). But see Fisher v. Univ. of Tex. 
at Austin (Fisher II), 579 U.S. 365, 382 (2016) (rejecting “strong basis in evidence” standard 
and requiring only “reasoned, principled explanation” to support use of race in effort to 
achieve educational benefits of student body diversity). 

377 See supra Sections II.B-C (observing such positive effects in education and business). 
378 See supra notes 198-201 and accompanying text. 
379 See supra notes 204-09 and accompanying text. 
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and minorities in business have also improved their own career aspirations and 
outcomes after exposure to female and minority role models in corporate lead-
ership.380 This data provides the requisite “strong basis in evidence” needed to 
support the pursuit of racially and gender-diverse role models across each of 
these contexts and demonstrates the kinds of benefits that will accrue not only 
for those individuals directly affected, but also for the public more broadly in 
the form of reduced racial and gender achievement gaps,381 fewer income dis-
parities,382 and even improved overall economic performance.383 These are the 
public benefits that Justice Stevens imagined in Wygant. 

Judicial recognition of this demonstrated connection between positive social 
identification with role models and desirable behavioral outcomes would not 
even be novel. In the context of anti-discrimination, education, family, and crim-
inal law, courts have repeatedly recognized that the presence of positive role 
models can promote socially desirable outcomes and, conversely, the absence of 
such role models can impair social development, or worse yet, that negative role 
models can lead to antisocial or otherwise undesirable behavior.384 In family 
law, courts across numerous jurisdictions have repeatedly considered a parent’s 
ability to provide the racial role models non-white children need to develop a 
positive racial identity and embody the kind of self-confidence that fosters 
achievement.385 Similarly, criminal courts (both federal and state) have often 
observed that positive gender role models can be critical in promoting prosocial 
(rather than antisocial or criminal) behavior.386 This is strong legal precedent for 
recognition of the role model theory in equal protection law.  

All of this empirical evidence and data, as well as the arguments marshaled 
and accepted by countless courts, provide the requisite “strong basis in evi-
dence” that ensuring appropriately diverse role models exist across a range of 
relevant domains is not just socially desirable; it furthers a constitutionally com-
pelling interest that would engender considerable public benefit. Therefore, un-
der the prevailing strict scrutiny standard, race-conscious selection efforts in 
pursuit of this goal would be constitutionally permissible provided that such ef-
forts impose only a limited burden, if any, on the interests of non-minorities.387  

C. Limiting the Burden of Race-Conscious DEI Efforts on Non-Minorities 
Current law requires that any beneficial use of race be “necessary” and other-

wise done in a manner that limits the burden of any such race-consciousness on 

 
380 See supra notes 217-22 and accompanying text. 
381 See supra note 190 and accompanying text. 
382 See supra note 191 and accompanying text. 
383 See supra note 192 and accompanying text. 
384 See supra Section III.A-D. 
385 See supra notes 322-24 and accompanying text. 
386 See supra note 339 and accompanying text. 
387 See supra Section I.E (identifying strict scrutiny standard). 
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the interests of non-minorities.388 Wygant itself dealt with the question of how 
much burden on the interests of non-minorities is tolerable when acting for the 
benefit of racial minorities and is instructive in this regard.389 The Court in 
Wygant determined that even if the Jackson School Board could justify its use 
of race in teacher hiring, it could not support a policy of laying off non-minority 
teachers in lieu of laying off minority teachers.390 In particular, the Court con-
trasted the use of race in hiring with its use in layoffs by explaining:  

In cases involving valid hiring goals, the burden to be borne by innocent 
individuals is diffused to a considerable extent among society gener-
ally . . . . [T]hey simply do not impose the same kind of injury that layoffs 
impose. Denial of a future employment opportunity is not as intrusive as 
loss of an existing job . . . . Layoffs disrupt . . . settled expectations in a 
way that general hiring goals do not.391 
As a consequence, it is safe to assume that while the use of race or gender 

may not be permitted in conducting layoffs,392 even in the interest of a non-re-
medial role model theory, the use of race or gender in hiring would be permitted 
given the limited impact on the interests of non-minorities.393 Past precedent 
suggests that the use of race in promotion decisions would be similarly tolerable 
for incurring only a limited impact on the interests of non-minorities.394 Many, 
if not most, race-conscious efforts undertaken in the interest of providing appro-
priate role models for students and others involve initial hiring decisions.395 
 

388 See United Steelworkers v. Weber, 443 U.S. 193, 208 (1979) (upholding race-based 
affirmative action plan where, among other things, it did not “unnecessarily trammel the 
interests of the white employees”); see also Johnson v. Transp. Agency, 480 U.S. 616, 640 
(1987) (applying similar standard to employment actions taking gender into account). This 
rule has been applied even outside of the employment context. See Grutter v. Bollinger, 539 
U.S. 306, 341 (2003) (observing strict scrutiny requires “a race-conscious admissions 
program not unduly harm members of any racial group . . . [and] ‘work the least harm possible 
to other innocent persons competing for the benefit’” (quoting Regents of the Univ. of Cal. v. 
Bakke, 438 U.S. 265, 308 (1978))). 

389 See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 282 (1986) (analyzing intrusiveness 
of “injury” to non-minority teachers affected by race-based layoff plan). 

390 Id. 
391 Id. at 282-83. 
392 It is worth noting that there were only four votes for this holding in Wygant. Justice 

O’Connor did not join this part of the plurality opinion. Wygant, 476 U.S. at 293-94 
(O’Connor, J., concurring). 

393 See Weber, 443 U.S. at 208-09 (permitting union to reserve half of available training 
slots for Black steelworkers). 

394 See generally United States v. Paradise, 480 U.S. 149 (1987) (permitting consideration 
of race in promotions among state troopers); Johnson v. Transp. Agency, 480 U.S. 616 (1987) 
(permitting consideration of gender when selecting for hiring and promotions within 
traditionally segregated job classifications). 

395 See supra notes 32, 106 and accompanying text (surveying modern efforts in education 
and business to foster diversity using targeted hiring goals). 
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Even assuming some of these efforts might include promotion decisions, they 
would not involve the kinds of burdens on the interests of non-minorities the 
Court has found intolerable. 

Moreover, to the extent these hiring or promotion efforts do not involve ex-
plicit considerations of an individual’s race or gender in the selection process, 
they are most likely to be defensible under prevailing case law adjudicating 
workplace diversity efforts.396 Such efforts have taken the form of expressed 
commitments to diversity, identified diversity goals, targeted recruitment prac-
tices, and considerations that support expanding racial, ethnic, or gender diver-
sity without direct consideration being given to an individual’s race, ethnicity, 
or gender in the selection process.397 With regard to the latter, selecting someone 
 

396 See Stacy Hawkins, How Diversity Can Redeem the McDonnell Douglas Standard: 
Mounting an Effective Defense of the Commitment to Diversity in the Legal Profession, 83 
FORDHAM L. REV. 2457, 2470 (2015) [hereinafter Hawkins, How Diversity Can Redeem] 
(“[E]mployers face a relatively low burden of proof when defending efforts that are not 
explicitly race/ethnicity- or gender-conscious.”). This distinction between prohibited 
considerations of race and other permissible forms of “race-consciousness” can also be seen 
in the Court’s most recent decision adjudicating race-conscious admissions programs in 
SFFA. Despite its holding that colleges and universities may no longer consider an applicant’s 
race or ethnicity when making admissions decisions, the Court acknowledged that they may 
still consider “an applicant’s discussion of how race affected his or her life, be it through 
discrimination, inspiration, or otherwise.” Students for Fair Admissions, Inc. v. President & 
Fellows of Harv. Coll. (SFFA), 143 S. Ct. 2141, 2176 (2023). Similarly, Justice Kennedy 
distinguished explicit considerations of race, which the Court prohibited in making school 
assignments, and other permissible “race-conscious” efforts. Parents Involved in Cmty. Schs. 
v. Seattle Sch. Dist. No. 1 (PICS), 551 U.S. 701 (2007). While joining the majority to strike 
down the race-based assignments at issue, Justicw Kennedy nevertheless observed: 

If school authorities are concerned that the student-body compositions of certain 
schoolsinterfere with the objective of offering an equal educational opportunity to all of 
their students, they are free to devise race-conscious measures to address the problem in 
a general way and without treating each student in different fashion solely on the basis 
of a systematic, individual typing by race. School boards may pursue the goal of bringing 
together students of diverse backgrounds and races through other means, including 
strategic site selection of new schools; drawing attendance zones with general 
recognition of the demographics of neighborhoods; allocating resources for special 
programs; recruiting students and faculty in a targeted fashion; and tracking enrollments, 
performance, and other statistics by race. These mechanisms are race conscious but do 
not lead to different treatment based on a classification that tells each student he or she 
is to be defined by race, so it is unlikely any of them would demand strict scrutiny to be 
found permissible. 

Id. at 788-89 (Kennedy, J., concurring). 
397 For a discussion of the legal defensibility of each of these efforts under prevailing 

Title VII standards, see Hawkins, How Diversity Can Redeem, supra note 396, at 2477-81. 
See also Hawkins, Workplace Diversity Efforts, supra note 134, at 150-51 (differentiating 
between hiring based on individual’s race or ethnicity and hiring based on contributions to 
diversity as “the critical criteria [for diversity] are often individual qualities or experiences 
not dependent upon race but sometimes associated with it” (quoting Gratz v. Bollinger, 539 
U.S. 244, 272-73 (2003) (alteration in original) (emphasis omitted))). 
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because they are willing to serve as a positive role model for others is not tanta-
mount to selecting someone because of their race, ethnicity, or gender. To anal-
ogize these efforts with the Court’s most recently articulated standard in SFFA, 
decisions that are based not on the mere fact of an individual’s race, but on con-
siderations bearing on “how race [or gender] affected his or her life” remain 
permissible.398 In other words, a selection criterion might be correlated with race 
and gender but so long as an applicant is “treated based on his or her experiences 
as an individual—not on the basis of race,” it is not impermissible.399 All of these 
would seem viable means of promoting racial and gender diversity among visi-
ble role models in the workplace without incurring liability under the Equal Pro-
tection Clause.400 

D. Broad Application of the Role Model Theory Outside of K-12 Education 
In reviving the role model theory from Wygant, its application to race- and 

gender-conscious hiring among K-12 teachers would seem obvious,401 but there 
is no reason to limit its application to that context. The empirical data and re-
search on role models demonstrates that the availability of racially and gender-
diverse role models supports the academic achievement and career aspirations 
of minority and female college students as well.402 Moreover, racial- and gender-
diverse role models aid in promoting career achievement on behalf of women 
and minorities in business.403 Although the research on the impact of role models 
in government has focused on elected representatives, there is reason to believe 
that expanding racial and gender diversity among non-elected, i.e., appointed, 
public officials will similarly improve political engagement, foster public confi-
dence in government, and perhaps even inspire public service among women 
and minorities.404 These public benefits justify the use of race-conscious selec-
tion across all of these domains. 

In all of these domains, the literature supports the ability of racially and gen-
der-congruent role models to generate positive behavioral effects among im-
pacted groups. There is evidence suggesting these race- and gender-conscious 

 
398 SFFA, 143 S. Ct. at 2176. 
399 Id. 
400 These decisions would similarly be defensible under Title VII. See supra note 93 and 

accompanying text. 
401 See generally Fisher v. Tucson Unified Sch. Dist., No. CV-74-00090, 2021 WL 

1526455 (D. Ariz. Apr. 19, 2021) (approving goal of increasing teacher and staff diversity in 
effort to provide role models for minority students and effectuate improvements to academic 
achievement for minority students). 

402 See supra Section II.B. 
403 See supra Section II.C. 
404 See supra Section II.D (discussing how visibility of female elected leaders inspires 

women to become more politically active and to aspire to public office themselves); see also 
Hawkins, Confronting the Reality, supra note 9, at 49 (discussing importance of 
representative bureaucracy for public trust in democratic institutions). 
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diversity efforts are already being undertaken by employers across a wide range 
of contexts, and they are often justified by the role model theory.405 As the Court 
continues to closely scrutinize the interest in diversity, it is inevitable (if not 
necessary) that the Court will address the pursuit of diversity in the employment 
context. The role model theory offers new arguments and evidence that can be 
marshaled in support of these workplace diversity efforts, not only in the context 
of education (both K-12 education and higher education), but in other contexts 
as well, such as business and government. Litigants should be prepared to prof-
fer these arguments and evidence, and courts must be prepared to respond to 
them, taking into account the substantial body of precedent which already rec-
ognizes the importance of role models as a matter of law. 

CONCLUSION 
For decades we have operated under the assumption that the “role model the-

ory” cannot support any use of race in employment. This erroneous assumption 
was based entirely on a misreading of the Supreme Court’s decision in Wygant 
v. Jackson Board of Education. Rather than reject the role model theory outright, 
as long assumed, what the Wygant plurality concluded is that the Jackson School 
Board had not marshaled sufficient arguments or adequate evidence to support 
the particular role model theory it had proffered.406 Today, that want of argument 
and evidence can be corrected, and with it the erroneous assumptions about the 
doctrinal limitations imposed on the role model theory by the decision in Wygant 
can finally be abandoned.  

There are new arguments demonstrating that role models serve important non-
remedial ends which generate significant public benefits. These arguments can 
rise to the level of a constitutionally compelling interest. There is also over-
whelming empirical support for the benefits that accrue to individuals, institu-
tions, and society at large when there are more racially and gender-diverse role 
models available to inspire the aspirations and motivate the achievements of 
those minorities under their influence. Thus, race-consciousness is a necessary 
facet of the role model theory.407 

These new arguments and evidence make the time ripe for revisiting the role 
model theory rejected in Wygant and fashioning it anew for our modern era. As 
both law and policy have shifted away from remedial uses of race and towards 
the instrumental pursuit of diversity, equity, and inclusion, the role model theory 
offers a point of re-entry into the Court’s increasingly constrained constitutional 
equal protection doctrine. It brings new justifications, new evidence, and new 
legitimacy for the race-conscious practices that have been and continue to be a 

 
405 See supra note 32 (surveying modern efforts in education and business to foster 

diversity, often in pursuit of benefits of identity-congruent role models). 
406 See supra Part I. 
407 Gender-consciousness as well, but that poses less concern under the Equal Protection 

Clause. See supra note 43. 
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necessary means for addressing persistent social inequality and achieving the 
constitutional guarantee of equal protection. 

 


