WHAT THE “GOOD MORAL CHARACTER” TEST
REVEALS ABOUT EUGENICS IN IMMIGRATION LAW

TANIA N. VALDEZ"
CONTENTS

INTRODUCTION ....oviiiieeeiitieeeeeeecite e e e ettt e e e eettae e e e e eeettaeeeeeeeearaeeeeeeennareeeens 1492
I. EUGENICS & IMMIGRATION LAW.....oooiiiiiiiiiiiiiieiiiieee e 1495
A.  The Eugenics MOVEMENL ............ccccueeeeeeeceeneeneeeieneeneesieeeeenns 1495
B. Eugenics in Immigration Law .............cc.cccoooeevoiiioiiioeiniianeanne 1498
II. GOoOD MORAL CHARACTER IN THREE NATURALIZATION CASES...... 1499
A. Estrin v. United States (71935) ...cccovverieoeeieneeeeieeeeeeee e 1500
B. Repouille v. United States (7947) ....cccoeeeeveenieneeieeieneerieeienes 1501
C. Johnson v. United States (1951) ...ccoccevevenieceeieeienieeeieeiene 1505
III. LESSONS FROM REPOQUILLE V. UNITED STATES ....ccvvveeeeeeciveeeaeeeeeenns 1506
A, The Court’s RREIOVIC.........ccueeueeeeeiesiiecieeieeeesie e eie e sie e 1506
B. The Ultimate Naturalization QUtCOme.............ccccceeeeeeceereeeenne. 1509
CONCLUSION ...utviiiieeeeiireeeeeeeeeiteeeeeeeeeetaeeeeeeeeetatreeeeeeeeetsseeseeeeesaereeeeesennsreeeens 1510

* Associate Professor of Law, The George Washington University Law School. Many
thanks to César Cuauhtémoc Garcia Hernandez for sharing his extensive research regarding
the Repouille v. United States case, and to Sonia Suter for her comments. I am grateful to the
editors of the Boston University Law Review for inviting me to participate in the Symposium
and for their excellent support on this piece.

1491



1492 BOSTON UNIVERSITY LAW REVIEW [Vol. 105:1491

INTRODUCTION

Exclusionary aspects of immigration law have been described as “a magic
mirror, reflecting the fears and concerns of past Congresses.”! Our laws reflect
fears related to characteristics such as race and sexual orientation.? This “magic
mirror” also reflects deep and pervasive fear of disability.

Naturalization law is among the various aspects of immigration law that
reveals the nation’s values, priorities, fears, and concerns. Philosophically, U.S.
citizenship represents the highest level of membership and belonging, promoting
social cohesion and solidifying an immigrant’s attachment to the United States.*
Of course, there are many practical benefits of citizenship, including voting,
running for office, being eligible for federal jobs, access to public benefits,
ability to bring certain family members to the United States, and a sense of
security against deportation.> There are different ways to become a U.S. citizen.
For some, citizenship is acquired at birth by being born in U.S. territory or to
U.S. citizen parents abroad, and for others, citizenship is derived through special
circumstances such as adoption.® For any noncitizen who migrates to the United
States, though their paths may vary, they must eventually get on a track to
citizenship, obtain lawful permanent resident status, and go through the
naturalization process.

Naturalization involves an application, fingerprinting, an interview including
an English and civics examination, and an oath ceremony.” There are many
requirements of naturalization: one must be a Lawful Permanent Resident
(“LPR”) for a certain period of time, reside and be physically present in the

! Lennon v. Immigr. & Naturalization Serv., 527 F.2d 187, 189 (2d Cir. 1975) (addressing
grounds of excludability in Immigration and Nationality Act § 212).

2 Kevin R. Johnson, Race, the Immigration Laws, and Domestic Race Relations: A “Magic
Mirror” into the Heart of Darkness, 73 IND. L.J. 1111, 1114 (1998) (describing immigration
exclusions based on race); Shannon Minter, Sodomy and Public Morality Offenses Under U.S.
Immigration Law: Penalizing Lesbian and Gay Identity, 26 CORNELL INT’L L.J. 771, 776
(1993) (describing immigration exclusion based on sexual orientation).

3 See Mark C. Weber, Opening the Golden Door: Disability and the Law of Immigration,
8 J. GENDER RACE & JUST. 153, 156 (2004) (“[P]overty alone did not justify exclusion, at least
if the immigrant was capable of work. Disability, however, did.”). See generally Angélica
Guevara & Tania N. Valdez, Exclusionary Ableism, 39 GEO. IMMIGR. L.J. 65 (2024)
(discussing immigration law’s systemic exclusion of people with disabilities).

4 Kevin Lapp, Reforming the Good Moral Character Requirement for U.S. Citizenship, 87
Inp. L.J. 1571, 1616 (2012) (discussing sociological impacts of “othering” caused by U.S.
immigration policy).

5> See Benefits of Becoming a U.S. Citizen, CATH. LEGAL IMMIGR. NETWORK, INC.,
https://www.cliniclegal.org/file-download/download/public/1935  [https://perma.cc/6CDX-
ZB8H] (last visited Sep. 1, 2025).

% Immigration and Nationality Act § 320, 8 U.S.C. § 1431 (outlining different ways to
obtain citizenship).

7 10 Steps to Naturalization, U.S. CITIZENSHIP & IMMIGR. SERVS. (Dec. 16, 2024),
https://www.uscis.gov/citizenship/learn-about-citizenship/10-steps-to-naturalization
[https://perma.cc/7QY4-3FDM].
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United States for a certain period of time, and demonstrate good moral
character.? “Good moral character” has been a requirement of naturalization to
U.S. citizenship since the first naturalization-related law in 1790.° Good moral
character is defined in the Immigration and Nationality Act in the negative,
where certain illegal or immoral conduct is an absolute bar to good moral
character.!® Additionally, the adjudicator can take into account any other
conduct during and before the statutory period.!' Ultimately, the question is
whether the person is deserving and worthy of being accepted as a true
“American.”

As reflected in the immigration statute, criminal activity is and has been a
significant problem for noncitizens. César Cuauhtémoc Garcia Hernandez writes
that there is a specter of the “criminal alien” that haunts U.S. immigration law.!?
The “criminal alien” is someone who is vile and depraved, who does not deserve
to be part of the polity of the United States and who should be removed from
our borders.!3 The “criminal alien” is the key person who is subject to
deportation. Yet, as Professor Garcia Hernandez points out, the focus on the
“criminal alien” has shifted over time, trending toward identifying more and
more people for lesser and lesser crimes as “criminal aliens.”'* Moreover, the
epithet certainly has not applied equally to all.'

One case in particular that is emblematic of how crime is weighed as part of
the good moral character determination is Repouille v. United States.'® Repouille
is the case of a man who killed his own child because of the child’s disabilities.!”
Regardless of the fact that the man was tried and convicted, his actions were
essentially viewed as a “mercy killing.”!'® Although Mr. Repouille lost his case
at the Second Circuit Court of Appeals, the government did not seek to deport
him and he successfully became a U.S. citizen several years later.

8 Immigration and Nationality Act § 316, 8 U.S.C. § 1427.

° Lapp, supra note 4, at 1572 (citing Naturalization Act of 1790, Pub. L. No. 1-3, § 1, 1
Stat. 103, 103) (discussing legislative history of “good moral character” requirement).

19 Immigration and Nationality Act § 101(f), 8 U.S.C. § 1101(f) (defining what does not
constitute “good moral character”).

' Id. (“The fact that any person is not within any of the foregoing classes shall not preclude
a finding that for other reasons such person is or was not of good moral character.”).

12 CEsAR CUAUHTEMOC GARCIA HERNANDEZ, WELCOME THE WRETCHED: IN DEFENSE OF
THE “CRIMINAL ALIEN” 78-79 (2024) (discussing notion of the “criminal alien” and the
concept’s relationship to racial prejudice).

B Id

4 Id. at 17-19.

15 KELLY LYTLE HERNANDEZ, CITY OF INMATES 131-57 (2017) (discussing historical and
contemporary criminalization of certain migrant populations).

16 165 F.2d 152, 153 (2d Cir. 1947).

17 Id. at 153-54.

18 See id. at 154 (Frank, J., dissenting).
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One way of viewing Repouille is as a demonstration that immigration law
used to be much more forgiving than it is at present.!® That proposition is
supported by various types of evidence.2? Immigration detention was much rarer
in prior decades. Judges in criminal cases used to be able to recommend against
deportation to some effect in the individual’s immigration case. Mandatory
detention did not used to be so broad. The types of crimes subjecting people to
inadmissibility and deportability under the definitions of “crime involving moral
turpitude” and “aggravated felony” used to be fewer and more serious. And
specific to naturalization, criminal conduct occurring prior to the five-year
statutory period did not used to weigh against the noncitizen.2! Thus, it is
certainly reasonable to view Repouille as a reflection of more forgiving times,
where it involved a person who indisputably committed murder and was not only
permitted to remain in the United States, but eventually was allowed to become
a U.S. citizen.??

However, there is another way to view Repouille, when we apply a disability
lens. The Repouille case teaches us much more than the relationship between
crime and naturalization law. The text of the opinion itself also adds an important
window into judicial attitudes and societal beliefs around disability, as well as
the eugenic roots of immigration law.?3

There is an extensive, decades-long debate in society, the law, and legal
scholarship regarding the ideal boundaries for the right-to-die and right-to-life
movements.?* This Essay does not participate in those debates. Rather, I focus
here on one narrow and unique aspect of how disability factors into immigration
and citizenship law by focusing on three decisions that reveal the meaning of the
“good moral character” element of naturalization. A noncitizen’s own disability
has been used as grounds for exclusion since the earliest immigration laws. And,

19" See Lapp, supra note 4, at 1608 (describing “growing number of naturalization denials
on good moral character grounds™).

20 See infra Section 1.B.

21 Daddona v. United States, 170 F.2d 964, 965 (2d Cir. 1948) (stating that a crime
committed “several weeks before the commencement of the five year period is no bar
to . . . naturalization”).

22 See, e.g., Zachary New, The Failures of Good Moral Character Determinations for
Naturalization, 93 U. CoLo. L. REV. 367, 376 (2022) (mentioning Repouille case as example
of how judges “applied a rather forgiving standard based on the generally accepted moral
conventions at the time. . .. Thus, even one convicted of murder outside of the statutory
window was not forever precluded from demonstrating good moral character, so long as the
conviction was outside of the statutory period by his next petition™); César Cuauhtémoc
Garcia Hernandez, All American Families Have Stories of lllegal Immigration, TIME (Jan. 30,
2024), https://time.com/6588992/american-families-illegal-immigration-essay [https://perm
a.cc/MTC9-E9FE] (“There was never any worry that Repouille might be deported because,
back then, immigration law could forgive even the vilest conduct.”).

23 See Repouille, 165 F.2d at 153.

24 See Samuel R. Bagenstos, Disability, Life, Death, and Choice, 29 HARV. J.L. & GENDER
425, 433-37 (2006) (describing debates over past few decades regarding assisted suicide).
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as it turns out, noncitizens who participate in the eugenic mission of immigration
law are greatly rewarded.

Part I describes the eugenics movement, linking it to U.S. immigration and
citizenship law. Part II uses a series of three cases to bring these issues to light:
Estrin v. United States,?> Repouille v. United States, and Johnson v. United
States 26 The cases have much in common. They were not only issued in roughly
the same time period (between 1935 and 1951) and by the same court (the
Second Circuit Court of Appeals), but they also involved the same judge—none
other than the renowned Judge Learned Hand. Part III then extricates and
illuminates several points demonstrated by these cases, using a disability lens.

L EUGENICS & IMMIGRATION LAW

This Part offers a brief history of the eugenics movement and its influence on
immigration and naturalization law. While there was a public “turning away”
from eugenics following its adoption by the Nazis when carrying out the horrors
of the Holocaust, eugenics has never disappeared.?’ In fact, the same eugenic
influences have carried through into modern immigration law.

A. The Eugenics Movement

The term “eugenics,” or “good in birth,” was coined by English scientist Sir
Francis Galton in 1883.2% Galton explained eugenics as “the science of
improving stock” by prioritizing procreation of “the more suitable races or
strains of blood” and reducing the reproduction of undesirables.?® Eugenics took
root in the United States in the early 20th century, as racism, anti-immigrant
sentiments, and beliefs about the biological superiority of whiteness
proliferated.3?

Dorothy Roberts explains that eugenics can be divided into two categories:
positive eugenics and negative eugenics. Positive eugenics, the focus of Galton’s
agenda, involves encouraging the breeding of people who are deemed to possess
superior qualities.3! Negative eugenics, on the other hand, advocates sterilization

25 80 F.2d 105 (2d Cir. 1935).

26 186 F.2d 588 (2d. Cir. 1951).

27 Samuel R. Bagenstos, The New Eugenics, 71 SYRACUSE L. REv. 751, 752 (2021)
(positing that eugenics did not go away after the Holocaust and examining public charge rule
under Trump’s first term as example of its persistence). The current President of the United
States has also espoused eugenic beliefs. See, e.g., Gregory J. Wallance, Trump’s ‘Good
Genes’ Speech Echoes Racial Eugenics, HiLL (Sept. 25, 2020, 8:00 AM),
https://thehill.com/opinion/civil-rights/51803 1-trumps-good-genes-speech-echoes-racial-
eugenics [https://perma.cc/AK6R-NEQG].

28 DorOTHY E. ROBERTS, KILLING THE BLACK BODY: RACE, REPRODUCTION, AND THE
MEANING OF LIBERTY 59 (2d ed. 2017).

2 Id. (elaborating on Galton’s theory of eugenics).

30 Id. at 60-61.

31 Id. at 60.
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and institutionalization of people deemed to be undesirable.3? Eugenicists also
“opposed social programs designed to improve the living conditions of the
poor . . . because those measures enabled people with inferior heredity to live
longer and produce more children.”3 It is negative eugenics that is reflected in
immigration and naturalization law, as these areas consider whom to exclude
based on their perceived lack of worth or overall undesirability as part of the
U.S. population.

Eugenics was heavily influential as a scientific movement, as well as within
broader society.>* It also took hold in the legal system and was subscribed to by
powerful people, including Supreme Court justices such as Oliver Wendell
Holmes, Jr. Buck v. Bell,*® a case from 1927, is a prime example of judicial
attitudes about eugenics and disability.3¢ The case led to the sterilization of tens
of thousands of people deemed to be mentally deficient.3” Paul Lombardo
describes Buck v. Bell as “a milestone in the affirmation of governmental power
over individual rights...[and] a landmark in the endorsement of intrusive
medical procedures as tools to be used for state ends.”38

The story behind the case is a heartbreaking one. Carrie Buck was a young
woman, only eighteen years old, facing sterilization by the Virginia Colony for
Epileptics and Feebleminded (the “Colony”).3° The Colony began as a working
farm where people with epilepsy were required to work in order to pay for their
own care by the facility, and later expanded its reach to people deemed “feeble-
minded” or “mental defectives.”? Carrie was institutionalized along with her
mother and her child, who was said to be born out of wedlock.*! All three
(grandmother, mother, and baby) were described as “feeble-minded”—an
official medical diagnosis at the time—by the Supreme Court’s opinion.*?

32 Id. at 61-62.

3 Id. at 65.

34 See Steven A. Farber, U.S. Scientists’ Role in the Eugenics Movement (1907-1939): A
Contemporary Biologist’s Perspective, 5 ZEBRAFISH 243, 244 (2008) (naming three major
organizations responsible for spread of eugenics: The Eugenics Research Association, The
American Eugenics Society, and The Eugenics Records Office).

35274 U.S. 200 (1927).

36 See id., 274 U.S. at 205-08 (upholding Virginia law that allowed for sterilization of
people with disabilities).

37 Paul A. Lombardo, Three Generations, No Imbeciles: New Light on Buck v. Bell, 60
N.Y.U. L. Rev. 30, 31 (1985) (noting that “the Virginia law provided authority for the
sterilization of more than 8,300 inmates of state mental institutions between 1927 and 1972
and that more than 60,000 other Americans were sterilized under other such laws).

3 Id. at 33 (discussing sterilization of people held in mental institutions).

3 Id. at 34, 49 (providing historical background of Buck v. Bell opinion).

40 Jd. at 35-36 (chronicling history of Colony and its first superintendent Albert Priddy,
who focused on controlling reproduction of “defectives”). Lombardo points out that “sexual
immorality” was enough for a woman to be deemed mentally defective. Id. at 46 (detailing
Priddy’s crusade against “sexual immorality” of “anti-social morons” and prostitutes).

41 Id. at 53.

42 Buck, 274 U.S. at 205.
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However, evidence later emerged that none of the three generations were
actually “feeble-minded”;*? Carrie was pregnant not due to her own immorality,
but because she was raped by her foster mother’s nephew,** and there was
substantial collusion between the doctor at the hospital seeking sterilization, the
author of the legislation, and the lawyer they hired to “represent” Carrie Buck.*

Leading up to Buck v. Bell, eugenic sterilization laws had been struck down
by every state supreme court that had considered them.*¢ However, proponents
of ableist eugenics did not give up. The legislature of Virginia passed a statute
that would serve as an ideal test case.*’ The statute provided for the sterilization
of people deemed “mental defectives.”*® Shockingly, “Virginia’s state
institutions agreed to share the expenses of a ‘friendly suit’ to establish the
validity of the law,” including securing “a guardian and a lawyer for Buck.”*’
Despite these glaring conflicts of interest, Buck was indeed a successful test case
for carrying out eugenic objectives.

The Supreme Court of the United States upheld the constitutionality of the
Virginia statute and allowed the forced sterilization of Carrie Buck and others
like her. Justice Oliver Wendell Holmes, who was an avid eugenicist,’° based
the opinion on his belief in the hereditary nature of disability.>! The opinion
infamously states:

It is better for all the world, if instead of waiting to execute degenerate
offspring for crime, or to let them starve for their imbecility, society can
prevent those who are manifestly unfit from continuing their kind. The

43 See Lombardo, supra note 37, at 33, 50, 54 (detailing unreliable witness testimony
presented at trial and underlying rape coverup motivating Bell’s foster parents to commit Bell
as “feeble-minded”).

4 Id. at 54 (“Carrie was raped by Mrs. Dobbs’s nephew. Commitment to the Colony would
hide Carrie’s shame; more importantly for Mr. and Mrs. Dobbs, it would save the family
reputation.” (footnote omitted)).

4 Id. at 32-33 (“Aubrey Strode, Irving Whitehead, and Albert Priddy were political
associates, professional colleagues, and close friends for many years prior to the Buck
litigation . . . [and] the involvement of Irving Whitehead as counsel to Carrie Buck amounted
to no less than collusion among Whitehead, Strode, and Priddy to insure [sic] that the
sterilization law would be upheld.”); see also id. at 50, 55 (describing how Carrie’s lawyer
did not refute any of the evidence presented, despite substantial evidence of her mental and
moral fitness, as “[h]e failed because he intended to fail”).

4 Mary L. Dudziak, Oliver Wendell Holmes as a Eugenic Reformer: Rhetoric in the
Writing of Constitutional Law, 71 IowA L. REv. 833, 847 (1986).

47 Id. at 848.

“® Buck, 274 U.S. at 205.

4 Dudziak, supra note 46, at 848.

30 See id. at 836 (“In keeping with many progressive reformers of his day, [Holmes]
believed that it might be possible for science to breed a better race of human beings. This
science of eugenics was his first principle of social reform.”).

31 Buck, 274 U.S. at 206 (citing Virginia statute at issue and claiming “experience has
shown that heredity plays an important part in the transmission of insanity, imbecility, &c.”).
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principle that sustains compulsory vaccination is broad enough to cover
cutting the Fallopian tubes. Three generations of imbeciles are enough.3?

Buck v. Bell is certainly an important example of eugenic influence on the
operation of the legal system, but it is not the only one. Eugenics is also
foundational to U.S. immigration and naturalization laws.

B. Eugenics in Immigration Law

As Douglas Baynton explains in his influential book Defectives in the Land,
immigration laws historically were concerned with keeping out people who had
disabilities, often referred to as “defectives.”3 Baynton writes: “The menacing
image of the defective was the principal catalyst for the rapid expansion of
immigration law and the machinery of its enforcement.”* The American
Eugenics Society declared its desire to protect “the mental and physical well-
being of our race” by “turning more and more to the regulation of immigration
as one of the most obvious means of accomplishing this purpose.” Fear and
prejudice about disability were widespread, and even undergirded much of the
discourse about race, as non-white people were seen to have mentally defective
traits such as “[iJmmorality, criminality, deviant sexuality, poverty, and political
radicalism,” as well as an inability to assimilate.’® However, protecting the
“race” also meant generally excluding anyone—including white people—who
had disabilities. Given the viewpoint of eugenicists that disability was
hereditary, excluding immigrants with disabilities was not only important to
keep them from burdening society now, but also to prevent them from creating
future generations of so-called defectives.’’

As discussed Section 1. A. supra, eugenical tactics such as institutionalization
and sterilization were often presented as beneficent strategies to help people with
disabilities, their families, and the future of humanity. Yet, immigration and
citizenship laws that act to exclude and expel people with disabilities from the
United States clearly do not aid the noncitizen. Baynton calls eugenics
“primarily a nationalistic project,” emphasizing that excluding immigrants with
disabilities “was never plausibly defensible as beneficial either to the individuals
affected or to humanity at large. It promised only to keep defectives where they
were: elsewhere.””® And while institutionalization and sterilization practices

52 Id. at 207 (citation omitted). “Feeble-minded” and “imbecile” were official medical
diagnoses. NAT’L RSCH. COUNCIL, COMM. ON DISABILITY DETERMINATION FOR MENTAL
RETARDATION, MENTAL RETARDATION: DETERMINING ELIGIBILITY FOR SOCIAL SECURITY
BENEFITS ch. 1 (Daniel J. Reschly, Tracy G. Myers & Christine R. Hartel eds., 2002),
https://www.ncbi.nlm.nih.gov/books/NBK207540 [https://perma.cc/8QXQ-L4XL].

33 DouGLAS C. BAYNTON, DEFECTIVES IN THE LAND 1 (2016).

Id.

3 Id. at 15.

56 Id. at 2; see also id. at 25-29.

ST Id. at 17.

38 Id. at 12-13.
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mostly targeted people labeled as mentally defective, immigration laws were
much broader and targeted all types of disability.>®

The “public charge” ground of exclusion was (and is) commonly used to
exclude people with disabilities. In essence, it examines whether a person is
likely able to financially support themselves and be able to continue supporting
themselves in the future.®® As Mark C. Weber explains concerning this ground
of exclusion, poverty was not conclusive regarding public charge, but disability
was.®! Moreover, public charge-based exclusions centered on disability often
operated based on pure assumptions—empirically unsupported—that disability
meant a total inability to live independently or take care of oneself.> When
screening “hundreds or thousands of immigrants in a day, disability was often
the only, and always the most visible, sign” of someone likely to become a public
charge.®®> When being examined at Ellis Island, noncitizens’ clothing was
marked in chalk for further inspection, using a system of symbols representing
various ailments or disabilities.®* Marked individuals were then sent to separate
examination rooms where their physical and/or mental health was subject to
further testing.®> Today, people must still disclose mental and physical health
conditions and undergo medical examinations in order to gain admission to the
United States.%¢

II. GOOD MORAL CHARACTER IN THREE NATURALIZATION CASES

The requirement of “good moral character” for naturalization has been in U.S.
law since the Naturalization Act of 1790.%7 Currently, there is an enumerated list
of grounds for finding that someone is not of good moral character, including
illegal gambling, being a “habitual drunkard,” being convicted of certain crimes,
and more.®® However, before amendments to the Immigration and Nationality

3 Id. at 13.

0 See Weber, supra note 3, at 166 (noting factors indicating whether given applicant for
immigration is likely to become public charge “include age, health, family relationships,
assets, resources, financial status, education, and work skills”).

1 Id. at 156 (describing early 20th century court cases finding poverty alone insufficient
to justify exclusion as long as immigrant was capable of working).

%2 BAYNTON, supra note 53, at 20.

0 Id. at 22.

%4 Alison Bateman-House & Amy Fairchild, Medical Examination of Immigrants at Ellis
Island, 10 AM. MED. Ass’N J. ETHICS 235, 236 (2008).

5 Jd. at 237 (noting that “typically 15 to 20 percent of arrivals” were sent to examination
rooms).

% Guevara & Valdez, supra note 3, at 88.

67 See Naturalization Act of 1790, Pub. L. No. 1-3, § 1, 1 Stat. 103, 103 (repealed 1795);
Immigration and Nationality Act § 316, 8 U.S.C. § 1427 (providing that applicant for
naturalization must demonstrate they have been person “of good moral character” during
statutory period).

% Immigration and Nationality Act § 101(f), 8 U.S.C. § 1101 (defining what does not
constitute “good moral character”).
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Actin 1952, “good moral character” was not defined and judges essentially had
to assess the community’s moral standards at the time.% Thus, cases considering
good moral character for naturalization give a window into social conventions
before 1952, at least from the perspective of federal judges.

A series of three cases, all in which Judge Learned Hand joined the majority
opinion, give such a glimpse into how at least one federal appellate court—and
one particular judge—viewed “good moral character.” These cases demonstrate
the court’s attitude toward adultery (clearly an indicator of bad moral character)
compared to how they saw the deliberate killing of a child with disabilities (a
very close call, perhaps weighing toward a lack of good moral character).

First, we look at Estrin v. United States, in which the court found that a single
instance of adultery clearly demonstrated a lack of good moral character. Next,
we turn to Repouille v. United States, the main focus of this Essay, which reveals
the court’s hesitance to find a lack of good moral character based on a so-called
“mercy killing.” Finally, we return to the question of whether adultery
demonstrates a lack of good moral character in Johnson v. United States. The
court again unequivocally says it does.

A. Estrin v. United States (1935)

In Estrin v. United States, the federal district court below had initially granted
the noncitizen’s petition for naturalization, and the government appealed.”® The
opinion was authored by Judge Thomas W. Swan and joined by Judge Learned
Hand and Judge Martin Manton.”! The Estrin court considered whether the
denial of the naturalization petition was proper, where “on one occasion within
[the five-year good moral character] period [the noncitizen] committed an act of
adultery.”’? In an opinion that is barely four paragraphs long, the Second Circuit
Court of Appeals held that a single act of adultery undoubtedly establishes a lack
of good moral character. The prior grant of naturalization was therefore
reversed.”

% New, supra note 22, at 376 (“Until the middle of the twentieth century, good moral
character was not explicitly defined, whether in statute or elsewhere, and naturalization
applications were adjudicated by federal judges.”). Prior to 1990, agency adjudicators
conducted preliminary hearings but only courts could grant naturalization. Lapp, supra note
4, at 1587-88 n.102. Beginning in 1990, naturalization was shifted to a purely administrative
process. /d.

70 Estrin v. United States, 80 F.2d 105, 105 (2d Cir. 1935).

7! Id. 1t is perhaps a bit ironic that Judge Manton was ruling on good moral character in
this matter, as he resigned from the bench four years later due to alleged corruption. Rodger
Citron, The Federal Judge Who Sold Justice: A Review of Gary Stein’s Biography of Martin
Manton, VERDICT (Apr. 18, 2024), https://verdict.justia.com/2024/04/18/the-federal-judge-
who-sold-justice [https://perma.cc/6BGN-CTFG] (“Manton resigned from the bench in
disgrace in 1939, before he was indicted on federal corruption charges.”).

2 Estrin, 80 F.2d at 105.

B d.
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A couple of things are notable here. First, Estrin indicates that criminal
convictions are not necessary to find that a person lacks good moral character.
Estrin did not involve a criminal conviction—not even a criminal charge.
Rather, the finding of adultery was based on an admission made by the petitioner
himself, as he “explicitly admitted commission of the offense and that this was
the ground upon which his former wife had been granted a decree of divorce.””*
This admission could have been interpreted as the petitioner being forthcoming
about his past actions, which may indicate remorse and/or rehabilitation. Yet the
court did not take his admission as a favorable factor.

Second, Estrin indicates that the fact that an act could be charged as a crime
militates against good moral character. It did not matter to the court that Mr.
Estrin was not convicted. Rather, the court noted that adultery could be
prosecuted under the laws of New York.”> Thus, the court said, “No argument is
needed to support the assertion that it is offensive to the generally accepted
moral standards of the community.”7¢

Based on the reasoning in Estrin, one would assume that there would be a
straightforward finding against good moral character where the noncitizen
committed acts recognized as crimes within the relevant five-year period, even
if he was not charged for those acts and was forthcoming about them. Estrin also
indicates that acts during the statutory period that are “offensive to the generally
accepted moral standards of the community” would not meet the good moral
character requirement.”” Yet, the next case, which involves the far more serious
crime of homicide, demonstrates otherwise.

B. Repouille v. United States (71947)

Even though the eugenics movement is commonly believed to have
disappeared as a shameful relic of the past following World War I1, elements of
eugenics remained.”® For example, forced sterilization of Asian, Latina, Black,
and Native American women proliferated during the 1960s-1980s.7® Eugenic
ideas are certainly reflected in Repouille v. United States, a case decided in 1947.

In Repouille, the district court below had granted Mr. Repouille’s
naturalization petition, but the government appealed.?? A three-judge panel at
the U.S. Court of Appeals for the Second Circuit heard the case, consisting of

7 Id.

75 See id. (“Adultery is a crime under the penal law of New York, where the petitioner
resided and committed the act relied upon to exclude him from citizenship.”).

76 Id.

77 See id.

78 Bagenstos, supra note 27, at 752 (stating that Americans turned away from eugenic
practices after recognizing how these had influenced Nazi Germany, but certain ideas and
practices remained in following eras).

7 Lisa Ko, Unwanted Sterilization and Eugenics Programs in the United States, PBS (Jan.
29, 2016), https://www.pbs.org/independentlens/blog/unwanted-sterilization-and-eugenics-
programs-in-the-united-states [https://perma.cc/B3XL-SCAT].

80 Repouille v. United States, 165 F.2d 152, 152 (2d Cir. 1947).
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Judges Learned Hand, Augustus Hand,’! and Jerome Frank. Judge Learned
Hand wrote the opinion ultimately denying naturalization, with Judge Augustus
Hand signing on, and Judge Jerome Frank dissenting.®?

Mr. Repouille was a “native of the Dutch West Indies and national of the
Netherlands.”®? He was employed as an elevator operator, married, and a father
to five children.?* His 13-year-old son, Raymond, had severe disabilities and was
described harshly in the case:

Suffer[ing] from birth from a brain injury which destined him to be an idiot
and a physical monstrosity malformed in all four limbs. The child was
blind, mute, and deformed. He had to be fed; the movements of his bladder
and bowels were involuntary, and his entire life was spent in a small crib.%3

Mr. Repouille had spent hundreds of dollars—a significant amount of money
given his $25-per-week job—on medical treatments for Raymond to no avail.3¢
It was notable that Raymond was cared for at home, as the trend at the time was
to send children with disabilities to state institutions, where he would have been
“unseen (even by his family) until he died of ‘undetermined’ causes.”8’

One day, Mr. Repouille’s wife and daughter went shopping and Mr. Repouille
sent the other children out of the house.®® He went to Raymond’s room, soaked
a rag with chloroform, and smothered him to death.’® Mrs. Repouille returned
from shopping and “found the door locked. Panic-stricken, she remembered her
husband’s threats to kill the boy and ran screaming out of the house.”® She
found a neighbor who “entered the Repouille apartment through an open
window and found the boy with a rag over his face and the father sitting on a
bed.”!

During the investigation that followed, Mr. Repouille apparently told the
police that he “applied the gauze to the deceased Raymond Repouille saturated
with chloroform because his son was sickly and a burden to him and his

81 Unsurprisingly, there is a relation between the two Judges Hand. Augustus Hand was
Learned Hand’s cousin. See Citron, supra note 71.

82 Repouille, 165 F.2d at 154. Judge Frank would have remanded for further fact-finding
regarding public opinion about “mercy killings.” Id. at 154-55 (Frank, J., dissenting).

83 Report of Dominick F. Rinaldi, Designated Examiner (Feb. 7, 1949) [hereinafter Report
of Rinaldi] (on file with author).

8 Id.; Repouille, 165 F.2d at 152-53.

85 Repouille, 165 F.2d at 152.

86 ROBERT A. BURT, DEATH IS THAT MAN TAKING NAMES: INTERSECTIONS OF AMERICAN
MEDICINE, LAW, AND CULTURE 28 (2002).

87 Id. at 30.

88 Id. at 29.

8 Id. at 28.

%0 Id. at 29.

1 Id. (describing how John Sullivan, a neighbor, entered Repouille’s apartment and found
the scene of Raymond and Louis Repouille).
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family.”®? Mr. Repouille also told the detectives, “I couldn’t stand it any longer.
He was just like dead all the time. He couldn’t walk or talk or see.”®? Despite
the obviously intentional nature of the killing, Mr. Repouille was charged with
first-degree manslaughter.’* However, the jury deliberated for less than an
hour,” convicted him of the even lesser crime of second-degree manslaughter
(meaning an unintentional killing), and recommended “utmost clemency.”® The
judge was apparently sympathetic as well. He told Mr. Repouille, “The words
mercy killing have no sanction in our law. The fact that you were the father of
an imbecile did not give you the right to kill him.”” Nonetheless, Mr. Repouille
was only sentenced to probation and was released on Christmas Eve.”® From
initial criminal charges to sentencing, he received quite a bit of leniency.

On September 22, 1944, Mr. Repouille filed a petition for naturalization.’® In
response to the question asking him to list his children and the “present place of
each of said children who is living,” he said he had four children and only named
the four still alive.'® Naturalization requires that an applicant demonstrate
“good moral character” for the five years prior, referred to as the “statutory
period.”'°! The problem for Mr. Repouille was that he filed his application just
over four years and eleven months after he killed his son.'92 Thus, the legal issue
presented was whether killing his son meant that he could not establish the
naturalization requirement of showing “good moral character” during the
statutory period.'% The Second Circuit ultimately denied naturalization on good

92 Memorandum Recommending Appeal from Grant of Naturalization from Theron L.
Caudle, Assistant Att’y Gen., Crim. Div., Washington, to T.B. Shoemaker, Acting Comm’r
of Immigr. & Naturalization, Phila. (Feb. 13, 1947) (FOIA response on file with author)
(summarizing Repouille’s statements to arresting officers).

93 Father is Held in “Mercy” Death, NASSAU DAILY REV.-STAR, Oct. 13, 1939, at 11.

94 Repouille v. United States, 165 F.2d 152, 153 (2d Cir. 1947).

9 Repouille Convicted, GLENS FALLS TIMES, Dec. 10, 1941 (reporting “jury was out less
than an hour”); BURT, supra note 86, at 29 (noting jury’s desire for clemency).

% Repouille, 165 F.2d at 153.

7 BURT, supra note 86, at 29.

9% Repouille, 165 F.2d at 153; Mercy Slayer of Son is Given His Freedom, WASH. POST,
Dec. 25, 1941, at 16 (stating that “convicting jury had urged ‘utmost clemency’ in returning
its verdict, and in addition had petitioned the court to grant Repouille, father of four other
children, his freedom on probation”).

9 Repouille, 165 F.2d at 152.

100 Petition for Naturalization of Louis Loftus Repouille, No. 574124 (S.D.N.Y. Sept. 22,
1944) (on file with author).

101 See supra notes 10-11 and accompanying text.

192 Repouille, 165 F.2d at 152 (stating that Repouille killed his son on October 12, 1939,
and filed naturalization petition on September 22, 1944).

103 Jd. at 153.
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moral character grounds,'%* but the most important aspect of the case is the path
the court took to get there.

The Second Circuit noted that the good moral character test did not consider
the judges’ own feelings regarding the conduct, but “whether it conformed to
‘the generally accepted moral conventions current at the time.””'%5 Thus, the
court’s task was to ascertain general societal beliefs about euthanasia. The
opinion lamented that the court could not conduct a national survey, like a
Gallup poll, to test for public opinion.!% It stated:

[W]e all know that there are great numbers of people of the most
unimpeachable virtue, who think it morally justifiable to put an end to a
life so inexorably destined to be a burden to others, and- so far as any
possible interest of its own is concerned-condemned to a brutish existence,
lower indeed than all but the lowest forms of sentient life.!%”

Part of the evidence the court pointed to in saying that many people would
not find the killing to be a repugnant act is that the jury who convicted him
clearly had felt some sympathy for Mr. Repouille.!%® The court noted that the
crime was “inescapably murder in the first degree,” which made the jury’s
verdict of second-degree manslaughter “utterly absurd,” as it “presuppose[d]
that the killing [was] not [] deliberate.”!% The jury had also asked the criminal
judge to impose a sentence reflecting the “utmost clemency,” with which the
judge must have agreed because he had only sentenced Mr. Repouille to
probation.'!? On the other side, the court recognized that “a similar offender in
Massachusetts . . . was imprisoned for life.”!!! Thus, perhaps “only a minority
of virtuous persons would deem the practice morally justifiable . . ..”!'> The
court ultimately held that naturalization would be denied for the time being, but
that “the pitiable event, now long passed, [would] not prevent Repouille from
taking his place among us as a citizen” if he simply reapplied.!'? The rhetoric in
the opinion, which helps to more fully explain the judges’ thinking, is analyzed
in Section IIL.A. infra.

104 Jd. at 153-54 (reversing order for Repouille’s naturalization and dismissing petition
without prejudice, noting “independently of what may be the current moral feeling as to
legally administered euthanasia, we feel reasonably secure in holding that only a minority of
virtuous persons would deem the practice morally justifiable™).

195 Jd. at 153 (quoting United States v. Francioso, 164 F.2d 163, 163 (1947)).

196 Jd. (“In the absence of some national inquisition, like a Gallup poll, [the good moral
character standard] is indeed a difficult test to apply.”).

107 14

18 Jd. (“It is reasonably clear that the jury which tried Repouille did not feel any moral
repulsion at his crime.”).

109 74

1o 74

n g

12 g

13 Id. at 154.
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What is shocking in reading Estrin and Repouille together is how easily the
court reached the conclusion that adultery is not indicative of good moral
character, whereas the court obviously wrestled with the morality of murdering
one’s 13-year-old son because of his disabilities. On one hand, the Estrin court
denied naturalization simply because the petitioner could have been charged
with a crime for adultery, as it therefore clearly offends the sensibilities of the
community.''* Yet, in Repouille, the court was presented with a petitioner who
had been charged with a crime (a serious one at that) and convicted by a jury of
his peers, but nonetheless hemmed and hawed about the morality of mercy
killings and weighed possible varying societal views of them.!!> The Repouille
court went so far as to proclaim that the noncitizen “would have been admitted
without question” had he waited one more month to file.''® What accounts for
these extreme differences in approach? While one might think that these cases
simply show a shift in understandings of good moral character over time,
especially given the twelve-year gap between decisions, the next case
demonstrates otherwise.

C. Johnson v. United States (71951)

One could reasonably read Repouille as suggesting a general trend toward
more leniency regarding the good moral character assessment.'!” Yet, an
analysis of the next case in this series demonstrates otherwise. Parallel to the
cases discussed previously, Johnson v. United States was also issued by the
Second Circuit and authored by Chief Judge Learned Hand.!'® The panel
included his cousin, Judge Augustus N. Hand, who also joined the Repouille
decision, and Judge Thomas W. Swan, who had authored the Estrin case.
Johnson cited Estrin approvingly and easily denied the noncitizen’s
naturalization petition.!'!®

The petitioner in Johnson was a noncitizen who had left his wife and child
and “beg[an] a liaison with a younger woman.” 12 The court also noted that he
failed to pay alimony to his wife.'?! The opinion summarized Estrin’s holding
“that even a single lapse from marital fidelity” without “extenuating
circumstances” was enough to support a finding against good moral character.!??
Judge Hand again lamented the difficulty of assessing good moral character,

114 See supra notes 75-76 and accompanying text.

115 See supra notes 105-110 and accompanying text.

116 Repouille, 165 F.2d at 153.

17 See, e.g., Garcia Herndndez, supra note 22 (describing how immigration law forgave
“the vilest conduct” in Repouille’s era but is less lenient in modern era).

118 Johnson v. United States, 186 F.2d 588, 588 (2d Cir. 1951).

119 1d. at 589-90.

120 1d. at 590.

121 Id. (“Moreover, it is also doubtful whether he has not continually neglected to pay even
those progressively reduced allowances which the court made to his wife.”).

122 Id. at 589 (quoting Estrin v. United States, 80 F.2d 105, 105 (2d Cir. 1935)).
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commenting that “people differ as much about moral conduct as they do about
beauty.”!23

Yet, Judge Hand concluded in Johnson that “[i]n the case at bar the difficulties
are not, however, very formidable,” as deserting his wife and child for a younger
woman and failing to financially support his family did not constitute good
moral character.!>* Again, what is notable about Johnson, like Estrin, is how
easily the court found that circumstances involving adultery do not demonstrate
good moral character, while the court was deeply torn about Mr. Repouille’s
killing of his child.

ITI. LESSONS FROM REPOUILLE V. UNITED STATES

As described above, Mr. Repouille did not prevail in his case before the
Second Circuit on good moral character grounds. However, it is notable how the
court wrestles with the morality of Raymond’s killing. In order to understand
the underlying ideology of an opinion, the inquiry “cannot end with analysis of
the holding of opinions, but must consider the form and function of legal
language itself.”!>> In addition, the ultimate outcome of a particular issue can
sometimes extend beyond the life of a case, as in Repouille. Thus, our inquiry
continues with a discussion of the ultimate adjudication of Mr. Repouille’s quest
for U.S. citizenship.

A. The Court’s Rhetoric

Eugenic beliefs and ideals are evident throughout Repouille v. United States.
Repouille, and other cases involving forced euthanasia, expose ideology around
disability. Raymond could not communicate whether he wished to live or die.
Thus, excusing his killing reflects “normative assumptions about what
constitutes ‘a good life’ or ‘a life worth living.””12¢ As discussed in Part I supra,
the eugenic mission seeks to exclude, segregate, or outright eliminate the
existence of disability on the grounds that people with disabilities are burdens
and should be feared and reviled. In line with this strain of eugenic thinking, the
case depicts Mr. Repouille (the killer) as the downtrodden hero, while it
simultaneously depicts Raymond (the child victim) as an unbearable burden or,
in the alternative, a monster.'?” The other type of eugenic rhetoric paints
sterilization and euthanization as ways of easing the suffering or otherwise
“helping” people with disabilities.!?® These aspects of the rhetoric are
intertwined in the Repouille case.

123 17
124 Id. at 590.
125 Dudziak, supra note 46, at 867.
126 BAYNTON, supra note 53, at 11.
127 Repouille v. United States, 165 F.2d 152, 152 (2d Cir. 1947) (describing Raymond as
“a physical monstrosity”).
128 BAYNTON, supra note 53, at 13.
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First, the case paints Raymond purely as a burden and reinforces the
stereotype that people with disabilities are worthless. Raymond is described in
the case as “inexorably destined to be a burden to others,” as living “a brutish
existence, lower indeed than all but the lowest forms of sentient life.”!2° News
coverage at the time leaned into the rhetoric that Raymond’s death was a “mercy
killing,” or a way to put a disabled child out of his misery.'3? This reflects
practices of eugenicists in the early 20th century, such as a doctor who
euthanized infants with disabilities “because he ‘loves them,” death being for
them ‘the kindest mercy.””!3! Yet, the opinion does not focus on the altruistic
“mercy” aspect. Instead, it sympathizes with the fact that a child with severe
disabilities constitutes a burden—especially a financial burden—on his father.
Mr. Repouille’s own statements to the police revealed that the killing was
“merciful” not to Raymond, but to Mr. Repouille himself, as he wanted to be
relieved of his own “burden.”

Second, the rhetoric relieves Mr. Repouille of responsibility. The court calls
the act of the killing itself a “tragic deed” and a “pitiable event.”!32 These phrases
evoke a sense that the outcome simply could not be helped and was no one’s
fault. Yet, there was clearly an actor who made a decision, planned, and carried
out the action. The opinion continues in a way that blames Raymond for his own
killing. Nearing the end of the opinion, the court comments that some people
certainly find euthanasia by private individuals morally unsound “even when the
provocation is as overwhelming as it was in this instance.”!33 The court refers to
Raymond’s disability as a provocation, apparently to shift blame from Mr.
Repouille to Raymond himself and to perhaps suggest that Mr. Repouille was
compelled to do what he did.!3*

Furthermore, in the eyes of the court, the killing did not even undermine Mr.
Repouille’s role as a father, as he was described as “always . . . a dutiful and
responsible parent; it may be assumed that his act was to help him in their
nurture, which was being compromised by the burden imposed upon him in the
care of the fifth.”!35 The court specifically says Mr. Repouille “conducted

129 Id. at 153.

130 The headlines themselves echo the “mercy killing” idea. See, e.g., NASSAU DAILY REV.-
STAR, supra note 93; WASH. POST, supra note 98; Despairing Father Kills Imbecile Boy, N.Y.
TIMES, Oct. 13, 1939 [hereinafter Despairing Father].

131 BAYNTON, supra note 53, at 13 (quoting MARTIN S. PERNICK, THE BLACK STORK 95-96
(1996)).

132 Repouille, 165 F.2d at 152, 154.

133 Id. at 153.

134 Provocation such that murder is reduced to manslaughter generally includes “heat of
passion” scenarios. See, e.g., United States v. Velazquez, 246 F.3d 204, 213 (2d Cir. 2001)
(noting that “words alone” are not enough to constitute “sufficient provocation for a heat of
passion defense”).

135 Repouille, 165 F.2d at 152-53.
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himself as a person of ‘good moral character’
(except for this one instance of killing his son).!3¢

While the opinion acknowledges that the child’s killing could be viewed by
some as morally repugnant, it also acknowledges that many others (including
the jury and judge in the case) thought the killing, though in violation of the law,
was completely justified. Particularly shocking is that the court goes so far as to
compare Mr. Repouille to the anti-slavery activists who were moved by their
personal convictions to violate the law:

during the statutory period

There being no lawful means of accomplishing an end, which they believe
to be righteous in itself, there have always been conscientious persons who
feel no scrupple [sic] in acting in defiance of a law which is repugnant to
their personal convictions, and who even regard as martyrs those who
suffer by doing so. In our own history it is only necessary to recall the
Abolitionists.!37

Even without ever calling the circumstances a “mercy killing,” this
impassioned statement reflects the court’s strong sympathies on the issue.

A final aspect that is remarkable about the rhetoric in Repouille is a glaring
omission. Specifically, one must wonder about the effect of Mr. Repouille’s
actions on his wife, Florence. It is interesting that neither the reporting, the
judges, nor the immigration officials involved mentioned Mrs. Repouille at any
stage of the case. Was this killing not also a wrong to Mrs. Repouille, who lost
someone dear to her at the hands of her husband? As noted above, it was highly
unusual to have a child with disabilities still living at home rather than being
placed in an institution.!3® Given that fact, as well as the fact of Mrs. Repouille’s
“panic-stricken” reaction when she realized her husband had been at home alone
with their son, it seems likely that Mrs. Repouille was the reason Raymond was
at home.'3® The Second Circuit was very sympathetic to Mr. Repouille’s
apparent financial burden related to caring for his son, but there is no mention
of Florence Repouille. Because Mr. Repouille worked a full-time job, and given
the gender norms of the 1930s, we can assume Mrs. Repouille was actually
Raymond’s primary caregiver. One newspaper at the time remarked that Mrs.
Repouille “had given Raymond an infant’s care every day of his life.” After the
killing, she was described as “near hysteria” and weeping as she said of her son,
“T loved him.”'%? To Mrs. Repouille, one would think that Raymond was more
than simply a burden—he was a child who was wanted and beloved.

136 Id. at 153.

137 17

138 See supra Section 11.B (discussing institutionalization trend and its justifications).

139 Despairing Father, supra note 130 (“Panic-stricken, she remembered her husband’s
threats to kill the boy.”).

140 NASSAU DAILY REV.-STAR, supra note 93.
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B. The Ultimate Naturalization Outcome

There are additional lessons to be learned from the ultimate resolution of Mr.
Repouille’s quest for U.S. citizenship. Although the Second Circuit denied his
1944 petition, Mr. Repouille reapplied for naturalization just a couple of years
later and his petition was granted.!#! In fact, the recommended approval report
referenced the Second Circuit’s prior decision, stating that the court had
“intimated that there would be no objection to his citizenship if this offense
occurred without the statutory period.”'%? Granting Mr. Repouille’s citizenship
petition solidified his membership in the United States.

This ultimate resolution reveals three insights regarding the intersection of
disability and immigration law. As I have written elsewhere, disability plays
different roles in immigration law. On one hand, the disability (or perceived
disability) of an applicant themselves leads to their exclusion or expulsion from
the United States. However, if the noncitizen is the caretaker for a person with a
disability, this is a positive factor for an application because acting as a caretaker
then lifts the burden from the country to take care of the disabled person.'43

Thus, one lesson from Repouille is that it shows a third way in which disability
intersects with U.S. immigration and citizenship law: the participation of a
noncitizen in eugenic objectives is to be rewarded. Or, at the very least,
participation in eugenic objectives excuses normally bad behavior. Repouille’s
case shows that even intentional killings are not necessarily unacceptable if the
killing can be justified on the basis of the victim’s unworthiness. Killing a
disabled person—a child, at that—therefore is not necessarily unacceptable,
does not mean someone lacks good moral character, and ultimately does not bar
their inclusion in the privileged club of U.S. citizenship. In other words, Mr.
Repouille’s participation in eugenics by disposing of a human being who was
seen as a “burden” to his family and society did not make him unfit to be an
American. Rather, he was portrayed by the court as someone who had no choice
but to perform his duty as a “responsible parent” by killing one child to better
provide for the others.!4*

A second insight from this outcome is that disability can disrupt the usual
ranking of privileges. Although the fact is not mentioned anywhere in the
reporting of the incident or the Repouille case itself, Raymond undoubtedly was

141" Certificate of Naturalization, Louis Loftus Repouille, No. 6881991, (Apr. 18, 1949) (on
file with author); Report of Rinaldi, supra note 83 (recommending approval of Repouille’s
naturalization petition).

142 Report of Rinaldi, supra note 83 (emphasis added).

143 Tania N. Valdez, Deporting Disability, 2026 UTAH L. REV. ___ (forthcoming 2026)
(discussing immigration adjudicators’ ableist perceptions regarding the relationship of
disability and potential contributions to society).

144 Repouille v. United States, 165 F.2d 152, 152-53 (2d Cir. 1947) (focusing on
Repouille’s duties toward his other four children, which were “compromised by the burden
imposed upon him in the care of the fifth”).
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a U.S. citizen.!*> The hierarchy of who is “preferred” under U.S. law normally
puts U.S. citizens above noncitizens, as demonstrated by the many privileges
associated with U.S. citizenship.'4® However, Mr. Repouille’s case shows that
disability presents an exception. A non-disabled noncitizen’s interests can
supersede those of a disabled U.S. citizen.

A third and final insight is that this case adds nuance to our understanding of
how criminality is, or has been, treated in immigration and citizenship law.
Leaving the question of morality aside, this case reveals attitudes about who is
a “criminal alien” and who is not. And someone who intentionally, in a
premeditated fashion, kills their child because the child has disabilities does not
fit the bill.

CONCLUSION

Due to the judgment-laden essence of the inquiry, the “good moral character”
element of naturalization reveals much about societal attitudes in any given era.
This Essay demonstrates that immigration law and policy has been deeply
influenced by eugenics. The three cases discussed herein, all from the Second
Circuit and involving Judge Learned Hand, show in part that naturalization law
used to be more lenient. Additionally, the rhetoric and ultimate outcome of the
Repouille case in particular demonstrates how participation in the eugenic
mission of eliminating undesirables is rewarded through—or at least does not
stand in the way of—the citizenship process.

145 Given the fact that Raymond was 13 years old at the time of his death in 1939, he was
born in 1926, which was after his parents were married in New York, New York. Petition for
Naturalization of Louis Loftus Repouille, supra note 100 (listing date of marriage as August
24, 1924, and showing their four other children were born and resided in New York City).

146 See Lapp, supra note 4, at 1616.



