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INTRODUCTION

Public defense is a demanding profession. Structural forces, such as limited
funding and resources, high caseloads, and the defense delivery model can
impede defenders from fulfilling their basic duties as counselors and advocates
to their clients.! The role’s core feature takes its own toll: defenders represent
people navigating stressful situations—criminal charges and the potential loss
of life and liberty—in an adversarial setting.? Another point of potential conflict
is that indigent defendants cannot choose their lawyers. Instead the court assigns
them counsel, preventing clients from exercising agency in forming this critical
relationship.3 Differences in race and class between defense counsel and client
can further strain this already precarious relationship.# Combined, these factors
can impede the formation of a trusting attorney-client relationship, a necessary
component of effective representation.’

Criminal law scholars have acknowledged these difficulties and offered
suggestions for how to improve the attorney-client relationship.® Angelo Petrigh

! See Nia Prater, 106 Cases, Three Jobs, One Lawyer: The City’s Public Defenders Are
Struggling, INTELLIGENCER (Mar. 7, 2023), https://nymag.com/intelligencer/2023/03/nyc-
public-defenders-face-a-funding-crisis.html  [https://perma.cc/SSKT-LD5K]  (describing
“immense strain” under which New York Legal Aid attorneys must work due to “funding
crisis,” “high turnover of crucial staff,” and “immense workloads and chronically low
salaries”); BRYAN FURST, BRENNAN CTR. FOR JUST., A FAIR FIGHT: ACHIEVING INDIGENT
DEFENSE ~ RESOURCE  PARITY 5-6  (2019) https://www.brennancenter.org/media/
4438/download [https://perma.cc/6H3Y-FKH5] (identifying different indigent defense
delivery models and their impact on quality of representation).

2 See Beatrice Ferguson, The Relentless Mental Toll of Public Defense and What Could
Make It Better, SLATE (Jan. 4, 2023, 5:55 AM), https://slate.com/technology/2023/01/public-
defender-mental-health-trauma.html [https://perma.cc/3R98-J6KS] (describing high levels of
mental stress from the kind and quantity of work public defenders undertake).

3 See Caplin & Drysdal, Chartered v. United States, 491 U.S. 617, 624 (1989)
(“[Defendants] who do not have the means to hire their own lawyer have no cognizable
complaint so long as they are adequately represented by attorneys appointed by the courts.”).

4 See MATTHEW CLAIR, PRIVILEGE AND PUNISHMENT: HOW RACE AND CLASS MATTER IN
CRIMINAL COURT 69 (2020) (reporting “a majority of poor people disagreed with” statement
“[m]y lawyer did his/her best to defend me”); see also Alexis Hoag, Black on Black
Representation, 96 N.Y.U. L. REv. 1493, 1496 (2021) (describing race and class differences
between client and lawyer as barrier to fostering trusting relationship).

5 See Hoag, supra note 4, at 1495-96 (arguing trusting attorney-client relationship is
integral to effective assistance of counsel).

6 See L. Song Richardson & Phillip Atiba Goff, Implicit Racial Bias in Public Defender
Triage, 122 YALE L.J. 2626, 2641-48 (2013) (suggesting lawyers mitigate impact of implicit
racial bias against Black clients through changing office culture, establishing objective triage
standards, holding lawyers accountable, increasing awareness of implicit bias, and setting
intentional goals); Jonathan A. Rapping, Implicitly Unjust: How Defenders Can Affect
Systemic Racist Assumptions, 16 N.Y.U. J. LEGis. & PuB. PoL’y 999, 1016-19 (2013)
(describing client-centered lawyering and actions counsel can take to mitigate structural
racism on client’s case); Abbe Smith, Too Much Heart and Not Enough Heat: The Short Life
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is an emerging voice among such scholars. He recognizes that counseling is at
the heart of criminal defense representation, and he encourages scholars and
defenders to think critically and expansively about their role as counselors.” In
his article, Counseling Oppression, Petrigh suggests an intervention, what he
calls critical counseling, that could help improve the attorney-client relationship
and challenge the criminal legal system’s oppressive forces.? Critical counseling
urges defenders to acknowledge that their clients have expertise, rely on that
expertise, and share their own legal expertise with the client.® This knowledge
exchange can empower clients to make informed decisions about their case,
including the decision whether to challenge broader injustice.'® Failure to
engage in critical counseling can replicate the system’s oppressive forces within
the attorney-client relationship, corroding the quality of representation.!!
Counseling defendants during the criminal adjudication process is a relatively
undertheorized area of legal scholarship.!? Counseling Oppression helps fill this
gap. In his article, Petrigh offers two important contributions: a rich theoretical
analysis of criminal defense counseling; and concrete steps for how defenders
can improve counseling. The article focuses on supporting and collaborating
with clients pretrial while remaining mindful of the potential consequences that

and Fractured Ego of the Empathic, Heroic Public Defender, 37 U.C. DAvVIS L. REv. 1203,
1228-33 (2004) (cautioning against idealizing attorney-client relationship at risk of alienating
public defenders who see themselves falling short of ideal); Bruce A. Green, Criminal
Neglect: Indigent Defense from a Legal Ethics Perspective, 52 EMORY L.J. 1169, 1171 (2003)
(suggesting “[p]rosecutors, courts, and disciplinary agencies [have] a responsibility to attempt
to ameliorate . . . systemic neglect of indigent defendants”); Charles J. Ogletree, Jr., Beyond
Justifications: Seeking Motivations to Sustain Public Defenders, 106 HARv. L. REv. 1239,
1243 (1993) (urging public defenders to become involved in their client’s lives in a way that
“transcends the conventional scope of criminal representation”); Hoag, supra note 4, at 1498-
1500 (arguing racial congruency between defender and client may benefit representation and
mitigate systemic racism).

7 Angelo Petrigh, Counseling Oppression, 104 B.U. L. REv. 1895, 1900-1904 (2024)
(discussing client counseling as tool for disrupting criminal legal system’s oppressive forces).

8 Id. at 1895 (describing “critical counseling” as “the dialogue and discussion that occur
when defenders embrace the contradictions of their role”—something that “already occurs
sporadically and spontaneously”).

° Id. at 1926 (explaining “critical counseling requires a two-way exchange of
information”).

10 1d. at 1901 (“[T]he counseling relationship . . . can result in more equitable ways of
sharing of knowledge as well as brainstorming opportunities to challenge traditional power
structures in the criminal legal system.”).

' Id. at 1912 (asserting critical counseling is “a means to interrupt one of the sites that
reproduces systemic inequity by crystallizing the underlying issues and allowing individuals
to recognize what is at stake”).

12 Cf. Janet Moore, Ellen Yaroshefsky & Andrew L.B. Davies, Privileging Public Defense
Research, 69 MERCER L. REv. 771, 772-73 (2018) (noting lack of research on indigent
defendant communication with counsel).
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accepting a plea offer could have on challenging structural issues.!3 This narrow
focus reflects the reality that approximately 95% of cases conclude in negotiated
plea agreements,'* and that convictions carry collateral consequences. !> It also
reflects Petrigh’s experience as a clinical professor at Boston University School
of Law where he directs the Defender Clinic, and as a former Bronx Defender,
where he served as a line defender and training supervisor.!¢ In these settings,
the pending criminal charge and the threat of conviction loom large.

In this Response, I consider Petrigh’s critical counseling in the period after
the conviction becomes final during which appellate counsel and the client
navigate post-conviction.!” Counseling Oppression is silent as to counseling
clients on appeal. This is not a shortcoming of the article, as one can only tackle
so much in a single work, but rather a testament to the depth of Petrigh’s analysis
of the pretrial attorney-client relationship. However, with over one million
people serving prison sentences of more than one year, post-conviction defense
accounts for a substantial portion of criminal defense representation and
therefore warrants robust analysis.!® As discussed below, the post-conviction
process presents different stressors that can impact the attorney-client
relationship,!® and arguably, client expertise plays an even larger role.?’ This
examination also reflects my experience as a post-conviction defender,
representing capitally convicted clients in federal habeas.?!

13 Petrigh, supra note 7, at 1909 (“[A] defender is obligated to...use other more
‘effective’ strategies rather than strategies designed to expose systemic injustices.”).

14 See Andrew Manuel Crespo, The Hidden Law of Plea Bargaining, 118 CoLuM. L. REV.
1303, 1375 tbl.2 (2018) (showing trial rate in state court at between 1.5% and 5.5% across
seventeen states).

15 See generally Michael Pinard & Anthony C. Thompson, Offender Reentry and the
Collateral Consequences of Criminal Convictions: An Introduction, 30 N.Y.U. Rev. L. &
Soc. CHANGE 585 (2006) (discussing collateral consequences of criminal convictions).

16 Angelo Petrigh, Bos. UNIV. SCH. OF L., https://www.bu.edu/law/profile/angelo-petrigh/
[https://perma.cc/9FXH-L3X3] (last visited Dec. 8, 2024) (noting his “nearly twelve years of
experience” at The Bronx Defenders).

17 See infrra Part 11 (describing three phases of state criminal case: trial, direct appeal, and
post-conviction or collateral review).

18 E. ANN CARSON, U.S. DOJ, BUREAU JUST. STAT., PRISONS REPORT SERIES:
PRELIMINARY DATA RELEASE, 2022 (2023), https://bjs.ojp.gov/preliminary-data-release-
prisons#0-0 [https://perma.cc/4399-XQBT] (“At yearend [sic] 2022, persons sentenced to
more than 1 year under the legal authority of state and federal correctional authorities
accounted for 96% (1,185,500) of the total U.S. prison population.”).

19" See discussion infra Part II (noting that compared to pretrial, clients in post-conviction
may be dealing with issues related to their long confinement).

20 See infra p. 1977 (recognizing that by post-conviction, the client has been “the most
consistent participant[]” in their case and is “unquestionably the expert”).

2 Alexis J. Hoag-Fordjour, BROOK. L. ScH., https://www.brooklaw.edu/Contact-
Us/Hoag-Fordjour-Alexis [https://perma.cc/FJ69-5LFK] (last visited Dec. 8, 2024)
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This Response proceeds in three parts. First, I examine Petrigh’s critical
counseling, uncovering some of what motivated him to develop and write about
the concept. Second, I examine the different phases of a criminal case, focusing
on the trial and post-conviction phases as they relate to the attorney-client
relationship and counseling. Lastly, I consider Petrigh’s critical counseling in
post-conviction representation with an emphasis on counseling capitally-
convicted clients. I conclude with a call for more scholarly treatment of criminal
defense counseling.

L CRITICAL COUNSELING

Before publication, I was invited to comment on Petrigh’s draft of Counseling
Oppression at a convening of criminal procedure scholars.?? After I and others
provided commentary, Petrigh responded, sharing what inspired him to write the
article and what he hoped to achieve.?* He explained that it was partially a love
letter to public defenders.?* With Counseling Oppression, Petrigh provides
defenders with guidance to help them remain invested in the fight against
injustice.?> Toward the end of Petrigh’s tenure as a training supervisor at The
Bronx Defenders, he witnessed a high attrition rate among new lawyers.?® He
observed young public defenders enter the profession with a hopeful desire to
challenge the structural inequalities that ensnarled defendants in the criminal
legal system. He then watched as these same lawyers grew disappointed at the
narrow, repetitive nature of their role, representing individual clients against
similar charges time after time. Some felt as though they were replicating, rather
than combatting, the system’s oppressive forces.?’” Some of them quit.?®

It was from these observations that Petrigh began to think more dynamically
about counseling, both about how it might improve client outcomes, and inspire
attorneys to remain committed to indigent defense. Client counseling is a skill

(indicating “more than a decade” of experience “primarily representing capitally convicted
clients in federal post-conviction proceedings”).

22 E-mail from Eang Ngov, Professor of L., to Alexis Hoag-Fordjour, Assoc. Professor of
L. & Co-Dir. of Ctr. for Crim. Just. (Aug. 6, 2024) (on file with author).

23 Angelo Petrigh, Professor of L., Criminal Procedure Section Junior Scholars Conference
for the Association of American Law Schools (Sept. 13, 2024) [hereinafter Junior Scholars
Conference] (unrecorded oral presentation attended by author).

% .

25 See generally Petrigh, supra note 7.

26 Cf. Jonah E. Bromwich, Hundreds Have Left N.Y. Public Defender Offices over Low
Pay, N.Y. TIMES (June 9, 2022), https://www.nytimes.com/2022/06/09/nyregion/nyc-public-
defenders-pay.html (cataloging high attrition rates at New York City public defender offices,
including The Bronx Defenders).

27 See Premal Dharia, A Crisis of Purpose in Public Defense, LAW & POL. ECON. PROJECT
(Apr. 10, 2024), https://Ipeproject.org/blog/a-crisis-of-purpose-in-public-defense/
[https://perma.cc/WDW3-T5UT].

28 See Prater, supra note 1 (noting 2022 attrition rate at New York Legal Aid Society was
80% higher than in 2021, and attrition rate was on target to be even higher in 2023).
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Petrigh focused on developing in the junior lawyers he supervised at The Bronx
Defenders.?® Counseling Oppression is the result of the attention Petrigh paid to
client counseling in his practice and of his time reflecting on it as a clinical
professor.3? The techniques that Petrigh develops in the article should serve as a
training tool for law school defender clinics and public defender offices.

In Counseling Oppression, Petrigh suggests that a critical approach to
counseling can empower clients, generate non-reformist reforms, and ward off
defender burnout.3! He argues that failing to engage in critical counseling risks
reproducing oppression from the criminal adjudication system within the
attorney-client relationship.3? Public defenders, he argues, have underutilized
client counseling as a tool for positive change and are thus missing out on its
benefits.33 Performed with intention and consideration of the client’s expertise,
counseling can improve the attorney-client relationship, inform defense strategy,
and mitigate the system’s oppressive forces. Counseling can also ward off the
apathy that can arise in defenders when they appear in criminal court and
confront the same issues on behalf of different clients. In these ways, Petrigh’s
arguments are a novel contribution to the existing literature on counseling.3*

Client counseling is an overlooked and underdeveloped aspect of criminal
defense training and practice. It is a private activity, something learned with little
guidance and often performed without oversight. Given attorney-client
confidentiality concerns, this is largely by necessity.3>

Most defenders regard counseling as a straightforward task: counsel relays
information about the legal process to the client and then explains the relative
risks and benefits of various options. It is then up to the client to make the
ultimate decision whether to plead guilty or proceed to trial.3¢ Given the unequal
power and resources that exist between the prosecution and defense, the decision

29 See Junior Scholars Conference, supra note 23.

30 See id.; see also Petrigh, supra note 7, at 1903 (noting sections in Petrigh’s article
“draws from [his] experiences as a public defender in the Bronx for over a decade”).

31 See, e.g., Petrigh, supra note 7, at 1917 (“Ignoring the contradictions of counseling in
a carceral system also exacerbates public defender burnout and attrition.”).

32 See generally id.

33 See id. at 1903 (“When defenders are explicit with their clients, and themselves, about
mechanisms of oppression inherent in their counseling, they can help turn the counseling
location into a site clients and defenders where the tensions are examined honestly examine
the tensions together, each contributing their own knowledge, power, and tools.”).

34 See generally sources cited supra note 6 (discussing existing literature on counseling).

35 See MODEL RULES OF PRO. CONDUCT 1. 1.6 (AM. BAR AsS’N 2023) (prohibiting attorney
disclosure of information relating to representation unless client gives consent); ABA
STANDARDS FOR CRIM., DEF. FUNCTION (4th ed. 2017) (containing several standards that
discuss attorney-client confidentiality).

36 See ABA STANDARDS FOR CRIM. JUST., DEF. FUNCTION, standard 4-5.2 (4th ed. 2017)
(requiring client have control and direction of case).
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to plead guilty can seem more like an inevitability rather than a choice.’
However, Petrigh believes there is room for innovation, creativity, and even
transformation in client counseling. Instead of a guilty plea serving as the end of
case engagement, Petrigh recognizes the potential for counseling to empower
clients to challenge larger, structural issues beyond their criminal case.3®

Petrigh argues that client counseling entails more than relaying information
and explaining options to clients. Public defenders have a front row seat to the
consequences of society’s disinvestment in people, to what happens when
society responds punitively to those in need of social services, and to the
structural racism that impacts law enforcement actions and decisions.3? Petrigh
argues that defenders have a duty to acknowledge these realities when speaking
with their clients.*? The article’s title, Counseling Oppression, therefore
acknowledges the frankness with which defenders should speak with their
clients about the criminal legal system. Defenders must verbally acknowledge
that the adjudication system and law enforcement are part of an oppressive
regime. Doing so can equip defense counsel with greater credibility and enable
the defender to counsel from a place of truth. It can also prevent the defender
from reproducing the system’s oppression when working with the client.*!

A central feature of Petrigh’s critical counseling is that defenders must
recognize that their clients are the source of valuable knowledge, insight, and
expertise.*? Defenders should view their clients as collaborators who can
contribute meaningfully to their own defense and provide information useful for
mounting structural challenges. Instead of knowledge flowing in one direction—
from defense counsel to the client—critical counseling involves an exchange of
information where defense counsel and the client are mutually valuable arbiters
of knowledge.** Such knowledge may include details of the arrest, interactions
with law enforcement, or even policing conditions in their neighborhood.*

37 Cf. FURST, supra note 1, at 7-9 (detailing prosecutorial advantages in salary and
courtroom power, including key power to decide charges with high minimum sentencing
requirements, incentivizing defendants to accept harsh plea deals).

38 See Petrigh, supra note 7, at 1930 (describing that revelations gained from critical
counseling “can help lead people to the next steps,” beyond their cases, “of disempowering
and dismantling those systems.”).

3 Id. at 1897 (arguing counselors’ role includes “translating for clients the unspoken rules
of the system” (footnote omitted)).

40 Id. at 1906 (“The [criminal defense attorney’s] role is to advise a client of the reality of
their situation, which involves limited options and rights due to the injustices of legal systems
that ensnare underresourced populations.”).

41 See id. at 1901 n.31-32.

42 Id. at 1922 (explaining defenders must “fully accept . . . the expertise of clients”).

4 Id. at 1926 (referring to critical counseling as “challenging traditional hierarchies that
conceive of the attorney as the sole arbiter of knowledge and advice™).

4 Id. at 1925 (noting that Petrigh learned about “the reality of . . . how the law worked”
from his clients based on their interactions with law enforcement).
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Importantly, once the knowledge exchange has occurred, defense counsel
should present the client with resources and options to challenge issues beyond
the case, empowering the client to decide whether to engage in broader reform
efforts.#> To do so effectively requires defense counsel to become aware of
existing social justice and organizing efforts in their clients’ communities.
Examples from Counseling Oppression include community organizing efforts,
impact litigation, or local policy proposals.*® With the exception of impact
litigation, these are non-lawyer led activities; instead, the organizers are often
people whose communities have been impacted by law enforcement and/or
incarceration.*’ Counseling Oppression highlights some successful collective
action efforts such as plea strikes, bail nullification, and mutual aid campaigns.*®

Critical counseling is a departure from traditional criminal defense
representation because it can introduce clients to actions and actors outside the
confines of their case. In traditional representation, counseling is confined to the
charges the client is facing.*® Regardless of whether clients decide to take steps
beyond their criminal case, the experience of sharing expertise and engaging
with defense counsel as a collaborative partner can be empowering for the client.
Client empowerment helps to improve trust and communication between the
client and counsel, both of which can lead to more effective representation.>®
Given my experience as an appellate attorney, I could not help but consider how
critical counseling might operate in the post-conviction context. The next
Section identifies some of the differences between trial and post-conviction
representation, focusing on the aspects most relevant to the attorney-client
relationship and counseling.

II. THE ATTORNEY-CLIENT RELATIONSHIP PRETRIAL VERSUS POST-
CONVICTION

There are three procedural phases in state criminal cases, each of which can
impact counsel’s availability to develop a relationship with the client.’! The

4 Id. at 1926 (instructing defenders to “share [their] ‘insider information’ with their clients
explicitly, at all times”).

4 See, e.g., id. at 1931 (arguing critical counseling “require[s] attorneys to learn about,
engage in, and inform clients about options outside their direct case, such as community
organizing efforts, impact litigation, or policy proposals™).

47 Cf. id. at 1933 (“[Plarticipatory defense requires true, organic, and non-lawyer led
community collective action . . . .”).

4 Id. at 1943.

4 Id. at 1899 (describing traditional counseling as attorney discussing “criminal case
narrowly and advis[ing] clients about choices within those confines”).

0 Jd. at 1961 (noting that “candid discussion” between the attorney and client “improves
trust” and “allows for client-led representation”).

51 This assumes the appointment of counsel during post-conviction. Notably, there is no
constitutional right to the assistance of counsel after the first appeal. See Ross v. Moffitt, 417
U.S. 600, 604-05 (1974).
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strength (or weakness) of this relationship can then have a profound impact on
representation.’? Counseling Oppression is focused on the first trial phase, the
period preparing for potential dismissal, trial, or a guilty plea.’? After the trial
phase comes the direct appeal phase, in which appellate counsel raises claims
based on errors in the trial record.’* Due to the limited scope of review, appellate
counsel often spends most of their time reviewing the record, researching and
writing briefs, and arguing before appellate judges.>> As such, counsel tends to
spend less time meeting with the client relative to the other two phases.
Appellate counsel may believe that spending time with the client will not be
fruitful in preparing the direct appeal; this would be a mistake.>¢ Lastly, there is
the post-conviction phase, also known as collateral review, which occurs in both
state and federal courts.’” During post-conviction, counsel can develop facts
outside the trial record and raise claims based on those facts.’® This broader
scope of review requires counsel to investigate beyond the trial record for
potential legal errors. The client is often the best source of information in
developing such facts.>®

The most significant difference between the trial and post-conviction phases
is that trial lawyers have much larger caseloads than post-conviction lawyers.
This means that trial counsel’s time is spread thin with less time to devote to
each client.® Conversely, post-conviction attorneys have fewer cases and more
time to spend with each client. Just as less time together can preclude the

32 See Hoag, supra note 4, at 1535 (arguing strong initial connection between defendant
and attorney “can then translate into meaningful differences” in the quality of representation).

33 See generally Petrigh, supra note 7.

34 See, e.g., Eve Brensike Primus, Procedural Obstacles to Reviewing Ineffective
Assistance of Trial Counsel Claims in State and Federal Postconviction Proceedings, 24
CRIM. JUST. 6, 7 (2009) (“In most states, direct appeals are limited to the facts and issues that
are clearly reflected in the trial record.”).

35 Cf. Marcy Hogan Greer, Lawrence Bradley Hancock & Roger Townsend, The Rise of
Appellate Specialists, in STATE BAR TEX., TXCLE Bus. Disp. 5-III (2018) (asserting how
compared to trial lawyers, “appellate specialists spend considerably more time researching,
briefing and speaking about the law”).

36 See Jonah A. Siegel, Jeanette M. Hussemann & Dawn Van Hoek, Client-Centered
Lawyering and the Redefining of Professional Roles Among Appellate Public Defenders, 14
OHIO ST. J. CrIM. L. 579, 580-81, 583, 585 (2017) (describing recent application of client-
centered lawyering from trial level representation to appellate level and its benefits).

37 See Wall v. Kholi, 562 U.S. 545, 560 (2011) (defining collateral review as “judicial
review that occurs in a proceeding outside of the direct review process”).

38 See Z. Payvand Ahdout, Direct Collateral Review, 121 CoLUM. L. REV. 159, 186 (2021)
(explaining that appellate counsel can only raise certain legal issues on collateral review,
enabling development of facts outside record).

3 Siegel et al., supra note 56, at 596 (describing benefits of incorporating client desires,
information, and opinions into post-conviction representation).

60 See id. at 581 (“[T]rial-level defense systems tend to be highly under-resourced and
chaotic . ...”).
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formation of a trusting relationship and negatively impact counseling, more time
together can help establish trust and positively impact counseling.

Another difference can be stress related to the case. The client’s stress, or
perhaps distress, may be more acute during the first trial phase relative to the
third post-conviction phase. During the trial phase, the threat of conviction and
incarceration loom large. The stress of both, combined with counsel’s limited
time to spend on each client’s case, can negatively impact client counseling.
Whereas, during the third phase, the client’s stress may be less acute because the
conviction has already occurred, and the client has usually been incarcerated for
years while navigating the appeals process. To be clear, conviction and
incarceration are traumatizing experiences that can impact a person’s physical
and mental health.6! Further, once a client begins post-conviction, they have
already experienced the second direct review phase. However, there is likely less
uncertainty and unpredictability during the third post-conviction phase relative
to the first trial phase.

Another unique feature of post-conviction representation is that, by this stage,
the client has experienced multiple prior attorneys who have worked on their
case. Given that the client is still appealing their conviction, the client
experienced a legal loss with each prior attorney—and those experiences may
not have been positive.®2 This includes loss with their trial lawyer(s) and loss
with their lawyer(s) during the second direct appeal phase. Depending on what
stage of collateral review the case is in, the client may have experienced loss
with their state post-conviction defender(s) before reaching the final stage of
federal habeas with yet another lawyer (or lawyers). Thus, a client’s past
experiences with trial and direct appeal counsel may influence their interactions
with post-conviction counsel. Depending on those past relationships, the client’s
prior lawyers may impact the formation of the attorney-client relationship and
the amount of trust the client places in counsel.

Informed by the distinctions between the trial and post-conviction phases set
out above, the next Section considers Petrigh’s critical counseling in post-
conviction representation with a focus on clients who have been sentenced to
death.

III. CRITICAL COUNSELING IN POST-CONVICTION

Aspects of Counseling Oppression struck me as familiar. I had spent years
counseling death-sentenced clients amid the oppressive forces of long-term

61 See generally WILBERT RIDEAU, IN THE PLACE OF JUSTICE: A STORY OF PUNISHMENT AND
DELIVERANCE (2010) (describing his criminal legal system experience, including conviction,
sentence of death, and long incarceration); ALBERT WOODFOX, SOLITARY: UNBROKEN BY
FOUR DECADES IN SOLITARY CONFINEMENT (2019) (detailing his experience being
incarcerated, including spending over forty years in solitary confinement).

62 See Primus, supra note 54, at 7 (recognizing that “[i]neffective assistance of trial counsel
is one of the most frequently raised claims in state and federal postconviction petitions”).
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confinement on death row.%® A central feature of critical counseling must be the
honesty and openness with which counsel should approach the client when
discussing the oppressive forces that contributed to the client’s case. Another
aspect is that counsel should look to the client as an expert on their case, rely on
that expertise, and share their own legal expertise with the client to help inform
the client’s decision-making. Lastly, the lawyer should provide the client with
information and resources that could empower the client to potentially challenge
structural issues that may have contributed to their case. These three features—
openness about oppression, exchanging expertise, and expanded advocacy
beyond the case—factor heavily into the attorney-client relationship in capital
post-conviction.

After graduating law school, my first client was a man who had been
sentenced to death for a crime committed the year before I was born. I will call
him William Johnson.® When I assured him that I had learned a few things since
then, we both laughed. Mr. Johnson spoke with a thick Memphis accent, and my
untrained ears had trouble understanding him at first. I was one of three lawyers
assigned to work on his case in federal habeas, the third and final phase of the
appeals process. The other two attorneys were far more experienced than me.%

While my colleagues calculated the tolling deadline and filed the initial
pleadings to begin federal habeas, I drove to the prison and sat with Mr. Johnson,
sometimes for hours. Relative to the pretrial phase, we had the luxury of time in
post-conviction. Mr. Johnson’s case was one of four cases I was working on.
Our filing deadline for the amended petition for habeas was a year away. In
Tennessee, cases routinely spent decades in federal habeas.®’” Sometimes we
requested stays in federal court to reopen the state post-conviction petition,
which would extend the post-conviction process even longer.®

3 Cf. Ellie Rushing, Jury Awards $16 Million to a Philly Man Whose Death-Row Murder
Conviction Was Overturned, PHILA. INQUIRER, https://www.inquirer.com/crime/jimmy-
dennis-exoneration-verdict-millions-philadelphia-20240426.html (last updated Apr. 26,
2024, 5;14 PM) (describing death row as “an unspeakably horrible existence,” and noting
negative impact of twenty-five year confinement on death row, including emotional harm and
depression); see also RIDEAU, supra note 61, at 35-75 (describing living through twelve years
on Louisiana’s death row, including one year in solitary confinement, and having experiences
defined by depravation, violence, and subordination).

64 This is not his real name to preserve anonymity.

65 To preserve anonymity, records of this case are not cited in full here but are on file with
both the author and journal.

% This record on file with the author and journal.

67 See Adam Tamburin, Why Tennessee Took More than 30 Years to Set Executions for
Death  Row  Inmates, TENNESSEAN  (Nov. 28, 2018, 10:00 PM CT),
https://www.tennessean.com/story/news/crime/2018/11/29/execution-tennessee-death-row-
delay-legal-challenge/2125500002/ [https://perma.cc/QNU3-3AL2] (noting incarcerated
people in Tennessee spend “much longer than the national average of 15 years” on death row).

8 See, e.g., Charles Doyle, CONG. RSCH. SERV., RL33391, FEDERAL HABEAS CORPUS: A
LEGAL OVERVIEW 23 (2024), https://crsreports.congress.gov/product/pdf/download/
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Riverbend Maximum Security Institution, which houses Tennessee’s death
row,® was only a fifteen minute drive away from the federal defender office,
and it allowed contact visits with counsel.”” Once Mr. Johnson and I became
comfortable with each other, we started and ended each visit with an embrace.
Despite my upbringing in suburban California and his childhood in South
Memphis, we found commonalities. Mr. Johnson was a dedicated fitness
enthusiast, and I was training for my first marathon.”' He also ran, but in place
in his cell. We compared workouts and showed each other different ways to use
body weight for strength training. We are also both Black. There was an
unspoken understanding around that fact, an ease.’> At the time, over 40% of
Tennessee’s death row was Black;”? today over half of the row is Black.” But I
could count on one hand the number of Black capital appellate attorneys in the

RL/RL33391/RL33391.pdf/ (noting “death row inmates wait[ed] until the last hour before
simultaneously filing a motion for a stay and an appeal from the district court’s denial of the
writ” to extend post-conviction proceedings).

9 Riverbend — Maximum  Security  Institution, TENN. DEP'T OF CORR,,
https://www.tn.gov/correction/state-prisons/state-prison-list/riverbend-maximum-security-
institution.html (last visited Dec. 8, 2024) (noting that “Riverbend .. .houses all of
Tennessee’s male death row offenders”).

70 Death row inmates often have little or no contact with other people. See, e.g., ACLU, A
DEATH BEFORE DYING: SOLITARY CONFINEMENT ON DEATH Row 2 (2013) (“Most death row
prisoners in the United States are locked alone in small cells for 22 to 24 hours a day with
little human contact or interaction . . . and severe constraints on visitation, including the
inability to ever touch friends or loved ones.”).

"1 See Marathon Race Results (Final Official), 2009 St. Jude Memphis Marathon & Half
Marathon, ST. JUDE, https://www.stjude.org/content/dam/en_US/shared/www/fundraising-
programs/memphis-marathon-weekend/results/2009/marathon-results-by-place-2009.txt
[https://perma.cc/BOE8-9VI2] (last updated Jan. 10, 2010) (listing Alexis Hoag of Nashville).

2 Hoag, supra note 4, at 1525 (defining “embodied empathy as “the unspoken familiarity
between Black people given their shared experience with the social meaning assigned to Black
people in this country™).

73 See CRIM. JUST. PROJECT, NAACP LEGAL DEF. & EDpUC. FUND, DEATH Row U.S.A.:
WINTER 2010, at 36, https://www.naacpldf.org/wp-content/uploads/
DRUSA_ Winter 2010.pdf [https://perma.cc/MINK-UAWQ] (showing thirty-nine of ninety
death-sentenced individuals in Tennessee were Black).

7 Death Row Facts, TENN. DEP’T OF CORR. [hereinafter TDOC],
https://www.tn.gov/correction/statistics/death-row-facts.html [https://perma.cc/566M-74RB]
(last visited Dec. 8, 2024) (noting that twenty-three of forty-five people sentenced to death
are Black).
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state and still have fingers left.”> Tennessee has ninety-five counties,” but over
half of the people on the row are from a single county, Shelby, which
encompasses Memphis.”” Memphis is a majority Black city with a poverty rate
that is nearly double the national average.”® Mr. Johnson and I spoke about these
realities and the overlapping stories of the men on the row from Memphis.

I'soon developed a routine. I spent my mornings on the row and my afternoons
reading decades worth of court filings and documents in Mr. Johnson’s case. We
spoke about the conditions of his confinement, the friendship groups among the
men on the row, and the byzantine rules that correctional officers haphazardly
enforced. Over time, Mr. Johnson told me about his life before death row. His
early childhood in the Mississippi Delta where his parents and grandparents
picked cotton. Hitting his head after he fell off the back of a pickup. Hanging
out at the neighborhood recreational center, watching kids play games; he could
not quite understand the rules. His difficulty reading in school (how he still had
trouble reading). His job as an air conditioner setup man. His wife, and how she
handled the money and wrote the checks. Mr. Johnson showed me handwritten
notes about his case. One of the guys on the row had written it out for him. These
were vulnerable details, and sharing them required trust and the absence of
judgment.”

75 From 2009 to 2017, there were two Black attorneys among the appellate divisions at the
three capital post-conviction offices in Tennessee, which include the Tennessee State Office
of Post-Conviction, the Capital Habeas Unit of the Federal Public Defender for the United
States Eastern District of Tennessee, and the Capital Habeas Unit of the Federal Public
Defender for the United States Middle District of Tennessee. Cf. AM. BAR ASS’N, ABA
PROFILE OF THE LEGAL PROFESSION 2020, at 24 (2023),
https://www.americanbar.org/content/dam/aba/administrative/news/2023/potlp-2023.pdf
(“Black lawyers were 4.8% of the profession in 2013 and 5% in 2023. That’s far less than the
percentage of Black people in the U.S. population (13.6%).”).

76 County Outline Map, TENN. DEP’T OF TRANSP., https://www.tn.gov/tdot/about/county-
outline-map.html [https://perma.cc/S68N-X3ZZ] (last visited Dec. 8, 2024).

77 TDOC, supra note 74 (noting that twenty-three of forty-five people sentenced to death
are from Shelby County).

8 QuickFacts: ~ Memphis  City, Tennessee, U.S.  CENSUS  BUREAU,
https://www.census.gov/quickfacts/fact/table/memphiscitytennessee/PST045223 (last
visited Dec. 8, 2024) (reporting 64.4% Memphis residents Black or African American); Laura
Kebede-Twumasi & Jacob Steimer, What Poverty Looks Like in Memphis, by the Numbers,
INST. FOR PuB. SERV. REPORTING MEMPHIS (May 18, 2023),
https://www.psrmemphis.org/what-poverty-looks-like-in-memphis-by-the-numbers/
[https://perma.cc/A6BQ-92QF] (showing 2021 Memphis poverty rate at 11.62% compared to
U.S. resident average of 5.78%).

7 See Scharlette Holdman & Christoper Seeds, Cultural Competency in Capital
Mitigation, 36 HOFSTRA L. REv. 883, 895 (2008) (arguing “barriers to disclosure such as
shame” can impede “the social history investigation and presentation of defense evidence in
capital proceedings”).



1976 BOSTON UNIVERSITY LAW REVIEW [Vol. 104:1963

I started to map out the details of Mr. Johnson’s early life and catalog his
long-standing limitations in adaptive behavior.?? My colleagues and I compared
these details with facts prior counsel had relied upon in raising direct appeal and
post-conviction claims. The information appeared to be new, but crucially, it had
been available to prior counsel, yet they failed to develop it.8! Mr. Johnson was
the only person who could provide these names, places, and memories. Even
considering his limitations, he was unquestionably the expert on his own life.5?
We began to build on the facts that Mr. Johnson shared. He identified cousins,
neighbors, and others who were still alive and could speak about him as a child.
We also uncovered old medical and school records and newspaper reports that
supported the details he shared. Again, information that had been available to
prior counsel if they had investigated and developed it. Doing so would have
required a trusting relationship with Mr. Johnson—not to mention time—and
their reliance on his expertise.

After consulting with Mr. Johnson, we decided we should work with an expert
who could assess his intellectual functioning. This expert would also need to
travel to Memphis and meet with the people Mr. Johnson told us about, his
family members, neighbors, and classmates. I knew the office had a long list of
neuropsychologists they had worked with, but they were all older and white,
most of them men. I had recently met a younger Black woman at a conference
who had forensic and clinical experience, mostly with Black children and men
from underresourced communities.?? T learned that cultural congruency between
mental health professionals and clients could help with the assessment. 34

Over a decade earlier, the United States Supreme Court held that executing
people who are intellectually disabled given their diminished culpability violates
the Eighth Amendment’s Cruel and Unusual Punishments Clause.?® The Court
followed up with a related decision, holding that a bright-line 1Q score to

80 Defining Criteria for Intellectual Disability, AM. ASS’N ON INTELL. & DEVELOPMENTAL
DISABILITIES [hereinafter AAIDD], https://www.aaidd.org/intellectual-disability/definition
[https://perma.cc/JAN3-TXGK] (last visited Dec. 8, 2024) (defining adaptive behavior as “the
collection of conceptual, social, and practical skills that are learned and performed by people
in their everyday lives”).

81 See Coleman v. Thompson, 501 U.S. 722, 754 (1991) (quoting Murray v. Carrier, 477
U.S. 478, 488 (1986) (“[1]f the procedural default is the result of ineffective assistance of
counsel, the Sixth Amendment itself requires that responsibility for the default be imputed to
the State.”)).

8 Cf. AAIDD, supra note 80 (“[L]imitations often coexist with strengths in a
person....").

8 See Joette D. James, PhD, ABPP-CN, LoRIO FORENSICS,
https://lorioforensics.com/joette-james/ [https://perma.cc/WB75-7BUR]) (last visited Dec. 8,
2024) (providing resume noting clinical and forensic experience with children and adults and
with assessing intellectual disability).

84 See Hoag, supra note 4, at 1520-22 (describing benefits of racial congruency between
Black therapists and clients, which includes formation of trust).

85 Atkins v. Virginia, 536 U.S. 304, 321 (2002).
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determine someone’s intellectual functioning in the death penalty context is
inappropriate.’¢

I brought the neuropsychologist to the prison and introduced her to Mr.
Johnson. I witnessed the same unspoken ease develop between them. It was Mr.
Johnson’s first time meeting a Black woman with a Ph.D., and he delighted in
her professional achievements like a proud father. Over successive visits, she
assessed Mr. Johnson’s intellectual functioning. She later traveled with the
defense investigator to Memphis, meeting with the people whom Mr. Johnson
identified. They too warmed up to her. She approached these meetings without
judgment, and they divulged facts that otherwise may have brought up feelings
of shame.}” A neighbor mentioned that Mr. Johnson picked up goods at the
corner store for his family, but that an adult always gave Mr. Johnson the exact
amount because he could not calculate the correct amount.

In 2023, a state judge vacated Mr. Johnson’s death sentence.’® Based on
information the office presented to the court, the judge found that Mr. Johnson
is intellectually disabled. Forty years after his arrival, Mr. Johnson was no longer
on death row. By then, I had left the office but had kept in touch with Mr.
Johnson and followed his case. Since moving to general population, Mr. Johnson
had a cellmate for the first time. He was still getting accustomed to his new unit,
but he enjoyed showing off his exercises to the younger men; they could not
believe how fit he was for a man nearing seventy.

During the eight years I spent in the capital habeas unit at the federal
defenders, I represented twelve men including Mr. Johnson. My colleagues and
I worked diligently on their federal habeas petitions, but we could not help but
support them outside of their legal cases as they navigated their existence on
death row. We did not have a term for it, but some of us were engaged in critical
counseling. We were open and frank with our clients about the conditions of
their confinement and the structural forces that resulted in their death sentences.
We relied heavily on them as experts to guide the development of evidence and
strategies for pursuing habeas. In reaching federal habeas, our clients were the
most consistent participants in their cases. If we were willing to listen and defer,
our clients were founts of knowledge.

Some of us also connected our clients to resources beyond their case to help
them navigate issues they confronted during their confinement, and we
supported their efforts to engage in non-lawyer led collective action in
opposition to the death penalty. Nearly all the men on the row had not completed
high school before their incarceration; some had never started. We helped

86 Hall v. Florida, 572 U.S. 701, 701-02 (2014) (holding set 1Q score threshold to establish
intellectual disability unconstitutional).

87 See Holdman & Seeds, supra note 79, at 903 (arguing mitigation investigations should
be conducted face-to-face without judgment and with cultural understanding and open-
mindedness).

8 This opinion is on file with author and journal.
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connect them to educational opportunities. Some enrolled in an inside-out class®
run by nearby Vanderbilt Divinity School.”® Some of the men began painting
and drawing during their incarceration, and the office helped connect them with
the local art school to take classes and exhibit their work on the outside.®! Still
others wrote about their experiences confined on death row, and some of us
helped connect them to advocacy organizations opposed to the death penalty
who published their work.%?

Our clients were vocal about their needs and desires. Some we could not meet.
But as much as possible, we connected our clients to people, organizations, and
efforts that could meet those needs, even when it was not directly connected to
their legal claims for habeas relief. Doing so returned some of the dignity that a
death sentence had taken from them. These efforts were not something we
learned about at the annual federal defender training conferences we attended.
Instead, they were born out of viewing our clients as full human beings with
strengths, frailties, hopes, and ambitions, and seeking to leverage our positions
as counselors beyond the courtroom.

CONCLUSION

Critical counseling aligns with high quality defense lawyering, but it is not
yet standard practice. Nor is it the subject of traditional defender training. It
should be, and it should receive further scholarly treatment. As Petrigh argues,
defense lawyers have an obligation “to acknowledge, confront, and mitigate the

8 Inside-out classes bring together incarcerated people with people on the outside to learn
with and from each other. See About Us: The Inside-Out Prison Exchange Program, INSIDE-
Out CTR., https://www.insideoutcenter.org/about-inside-out.html [https://perma.cc/22MA-
8UT6] (last visited Dec. 8, 2024) (describing program as “bringing together campus-based
students with incarcerated students for a semester-long course”).

%0 See Melinda Rogers, The Front Lines of Forgiveness, VAND. UNIV. RscH. NEWS (June
23, 2022, 6:00 PM), https://news.vanderbilt.edu/2022/06/23/the-frontlines-of-forgiveness-
death-row-classroom-experience-challenges-assumptions-about-mercy-justice/
[https://perma.cc/B38S-JCXD] (describing Vanderbilt Divinity School class that meets
people on Tennessee’s death row and enrolls students from school and people on death row).

1 Sharon Verghis, The Death Row Inmates Who Turn to Art: ‘We Should Be Willing to
Listen to What They Have to Say,” GUARDIAN (Jan. 11, 2017, 11:44 PM),
https://www.theguardian.com/artanddesign/2017/jan/12/art-on-death-row-its-good-evil-
vanilla-all-things-in-what-we-humans-call-life [https://perma.cc/KPV3-26GV] (discussing
men on Tennessee’s death row and programming at Watkins School of Art and Design in
Nashville); see also Tom Williams & Robin Paris, Life After Death and Elsewhere, APEXART
(2015), https://apexart.org/paris-williams.php [https://perma.cc/CKS9-A62A] (last visited
Dec. 8, 2024) (describing art exhibit in New York City featuring works by artists on
Tennessee’s death row).

92 See Book: So I Can Live: Visions of Life from Death Row, R.E.A.C.H COALITION,
https://reachcoalition.wordpress.com/writing-projects/so-i-can-live/ [https://perma.cc/3KSA-
TV63] (last visited Dec. 8, 2024) (describing anthology of writings from men on Tennessee’s
death row, organized and published by R.E.A.C.H. Coalition).
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systemic injustices” of the criminal adjudication system when counseling their
clients.”® Their failure to do so risks reproducing those same injustices within
the attorney-client relationship, which can impede the development of trust and
corrode representation. To the extent that appellate attorneys already engage in
critical counseling, especially those who represent capitally convicted clients, it
means there is an existing model capable of replication. Although appellate
attorneys typically have more time to engage in critical counseling, Petrigh
makes a convincing argument for the capacity of trial lawyers to do the same.
Critical counseling urges counsel to act with mindfulness, humility, and
generosity. Doing so empowers clients to challenge the oppressive forces that
contributed to their criminal charge and if relevant, to their death sentence.

93 Petrigh, supra note 7, at 1899.



