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FOR GOODNESS’ SAKE: CREATING CAUSES OF ACTION 
IN THE FACE OF HISTORICAL INJUSTICES 

Elle J. Kathcart 

He that does Good, for Good’s sake, seeks neither Praise nor Reward; tho’ 
sure of both at last.1 

ABSTRACT 

The concurring opinion in the Supreme Judicial Court of Massachusetts’s 
2022 case Lanier v. President & Fellows of Harvard College highlights a known 
but often unspoken facet of state court power: the possibility of creating a 
remedy where one does not otherwise exist. By contrast, the majority’s opinion 
offers an insight into why a court chooses not to exercise this power: the loaded 
notion of precedent. There is no doubt that modern-day judges play a role in 
creating the law; the more interesting questions to ask are when courts decide 
to do so and why. The decision in Lanier illustrates a compelling instance where 
a court may have found no explicit remedy in precedent, but as the concurrence 
points out, the common-law notions of equity and justice could have facilitated 
creating a remedy that would make the plaintiff whole.  

This Note explores the Lanier case as an illustration of the bigger picture: the 
common law is a tool, one which is often misunderstood, but has historically 
been available and used by state courts to create. It first describes how judges 
can and do use the common law, specifically highlighting examples of when 
judges have utilized the common law as a tool of creation and why. This Note 
then explores why courts, like the Massachusetts Supreme Judicial Court in 
Lanier, do not use the common law as a tool of creation—and tackles some of 
the issues with those reasons. Most importantly, this Note focuses on historical 
injustices as unremedied harms, and the issues with relying on external 
processes to provide for the lack of remedy. It proposes that historical injustices, 
while unique, are not impossible conflicts for state courts to handle.  
 

 J.D., Boston University School of Law 2024; B.S. in Sociology and Communication, 
Missouri State University 2020. For invaluable feedback in the development of this Note, I 
thank Professors Portia Pedro and Jack Beermann. For their unwavering support in 
everything, but especially in publishing, I thank Alexander Linden, Catherine MacCarthy, 
Keenan Hunt-Stone, Sam Bates Norum, and Shireen Ardaiz. For their work on this Note and 
for the Boston University Law Review, I thank Andrew Katz, Quinn Phillips, Paul Blakeslee, 
Katie Lee, Karen Yao, Alejandro Perez, and Crystal Hsu. Finally, I give the biggest thanks to 
my partner, Kay Ljunggren, whose unconditional and unwavering love made this all possible. 
Thank you all for showing me the power of someone believing in you. 

1 WILLIAM PENN, SOME FRUITS OF SOLITUDE 84 (Archibald Constable & Co. 1907) (1682). 



  

1864 BOSTON UNIVERSITY LAW REVIEW [Vol. 104:1863 

 

 This Note seeks to propose one methodology for tackling historical injustices 
through common-law creation. This proposal is strongly guided by the cause of 
action set forth in the Lanier concurrence and expands on it to highlight how 
notions of unjust enrichment provide the framework for such creation to take 
place. The goal of this Note is to explain how state courts are empowered to use 
the common law to create remedies, recognize the importance of such use when 
tackling historic harms, and illustrate the manner in which a court could do so. 
But the takeaway is that courts can, and should, use the common law to create 
just and equitable outcomes, for goodness’ sake. 
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INTRODUCTION 

In June 2022, the Supreme Judicial Court of Massachusetts (“SJC”) issued its 
decision in Lanier v. President & Fellows of Harvard College.2 While the case 
serves as a landmark decision—the first to hold a descendant of enslaved persons 
has any legal claim for the wrongs inflicted on their ancestors3—in some ways, 
the opinion falls short of truly achieving justice. While giving the plaintiff an 
avenue to seek damages for emotional distress, the SJC refused to consider any 
property claim a descendant may have in relation to their ancestor.4 Justice Scott 
Kafker, writing for the majority, concluded there was no precedent which 
empowered them to find such a claim.5 In her concurrence, Justice Elspeth 
Cypher refused to agree that Lanier had no claim to possession, suggesting the 
court could find one itself.6 Justice Cypher pointed out that the common law 
serves as a tool for justice, and where current causes of actions and remedies 
need to be fashioned to avoid injustices, courts can use the common law to create 
them, even in the absence of precedent.7 After justifying the need for such a 
cause of action based on the deep racist history and harm of slavery, Justice 
Cypher set out a clear test for plaintiffs to satisfy their burden to plead, and 
subsequently, achieve a remedy in the form of specific performance.8 Justice 
Cypher’s concurrence calls out a not-so-silent part of the court’s role: the ability 
to create law, especially in the face of an injustice that would otherwise go 
unremedied.9 

While traditional notions of separation of powers would declare lawmaking 
an express power of the legislature, there is no doubt that in modern-day state 
courts, judges play a role in creating the law. Because legislatures cannot 
account for all the complexities of societal issues through legislation alone, 
judges use the common law to fill those gaps.10 Further, legislatures are not 
capable of tackling every issue that could harm constituents. Rather, it makes 
more sense for a court to be able to look to the factual nuances of a case before 
it and decide whether notions of equity, justice, and fairness demand that the 

 
2 191 N.E.3d 1063 (Mass. 2022). 
3 See Philip Marcelo, Court: Harvard Can Be Sued for Distress over Slave Photos, AP 

NEWS (June 23, 2022, 4:53 PM), https://apnews.com/article/education-lawsuits-connecticut-
massachusetts-norwich-4dbd345707f1de398413f966146a45f5 [https://perma.cc/SD4X-
WFCY] (“Lanier’s attorney said Thursday’s ruling was a ‘historic win’ . . . .”). 

4 Lanier, 191 N.E.3d at 1079-82 (describing reasons for property claim dismissal, 
including statute of limitations and merits of cognizable ancestry property claim). 

5 Id. at 1082. 
6 Id. at 1097-1100 (Cypher, J., concurring). 
7 Id. at 1093-96. 
8 Id. at 1097-1101. To see the test laid out, see infra Part III. 
9 Lanier, 191 N.E.3d at 1100 (Cypher, J., concurring). 
10 Melvin A. Eisenberg, The Principles of Legal Reasoning in the Common Law, in 

COMMON LAW THEORY 81, 81-82 (Douglas E. Edlin ed., 2007) (explaining how legislatures 
cannot satisfy demand for laws and why courts should create law). 
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plaintiff receive a remedy. And it is no secret that judges have done this before—
when results seem absurd, many courts can find that broader legal principles 
could not possibly compel such results, and thus the common law must change. 

The more interesting questions, then, are when courts decide to do so and why. 
The Lanier concurrence offers one reason: a historical injustice, although not 
previously seen before the court, should not be allowed to persist merely because 
it does not fit neatly within precedent.11 This Note expands upon the notion that 
historical injustices present especially ripe instances for courts to expand the 
common law. Because historical injustices can have long-standing effects on an 
enslaved person’s descendants, the harms from these injustices may continue to 
manifest in the modern era. Rather than waiting for legislative action to remedy 
these ongoing harms, this Note argues that notions of equity, especially those 
sounding in unjust enrichment, pave the path for courts to find common-law 
causes of action.  

Part I starts by detailing the Lanier case and the majority’s struggle with 
precedent. Part II then moves into exploring the common law’s confines and the 
general principles that guide the need for equitable action—namely, when a 
plaintiff has clearly been injured, yet the current state of the law does not 
adequately redress their harm. Part II explains how refusing to utilize common-
law powers to craft a cause of action directly contradicts these principles of 
equity. Part II also explores why legislative action is inadequate for recognizing 
a cause of action. Finally, Part III advocates that an interpretation of the common 
law in accordance with these principles of equity necessitates a cause of action 
that recognizes continuing harms of historical injustices through 
intergenerational trauma. Part III also briefly explains the proposed remedy 
suggested by Justice Cypher and why it exemplifies the thesis of this Note by 
showcasing how a new common-law cause of action is justified through notions 
of equity.  

I. THE LANIER CASE: HOW STATE COURT JUDGES RECKONED WITH THE 

COMMON LAW 

The Lanier case came to the SJC with compelling facts: Lanier, a descendant 
of an enslaved person was able to trace her lineage to her ancestor, had historical 
evidence of a direct harm committed to that ancestor, and requested the return 
of the goods that derived from such harm.12 Lanier was appealing from a motion 
to dismiss that had been granted in Harvard’s favor, but the SJC only reversed 
and remanded for one of Lanier’s claims, and ultimately found she had no claim 
to those very goods she requested.13 As of October 2024, the case is still 
undergoing discovery in the Superior Court for Middlesex County.  

 

11 See Lanier, 191 N.E.3d at 1093-94 (Cypher, J., concurring) (affirming justice as priority 
in common law). 

12 Id. at 1069-72 (majority opinion) (detailing factual background of case and parties 
involved). 

13 Id. at 1069. 
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Two Justices concurred in the holding—but only one supported Lanier’s 
claim to recover the items derived from harm to her ancestors. This case 
illuminates the circumstances where compelling facts could necessitate a change 
in law, and the Cypher concurrence demonstrates how a state court judge could 
find that justification in common-law principles of equity.  

A. Lanier Discovers Harvard’s Possession of Her Ancestors’ Photos  

Tamara Lanier was raised with stories from her mother about their enslaved 
ancestor, Renty Taylor, also known as Papa Renty.14 As her mother neared the 
end of her life in 2010, Lanier sought to fulfill her mother’s dying wish: to 
document their family history.15 Through this process, Lanier discovered the 
existence of daguerreotypes taken of her ancestors, Renty and Delia Taylor, 
which were in Harvard University’s possession.16 They were obtained in 1850 
by Harvard professor Louis Agassiz, who traveled to South Carolina to research 
the physiology of enslaved populations, with the hope that his findings would 
support polygenism, a pseudoscientific racist theory he promoted.17 Agassiz 
targeted Renty and his daughter, Delia, from a plantation in Columbia, South 
Carolina, after touring through plantations in search of people he believed were 
“racially ‘pure’ Africans.”18 He then brought them to a studio where they were 
forced to expose themselves while being photographed.19  

Eighty-six years after Agassiz used these photos in his publications, they 
officially became the property of Harvard’s Peabody Museum of Archaeology 
and Ethnology.20 From then on, Harvard retained the photos in the name of 
education, despite the concerns of a museum researcher who rediscovered them 
in the 1970s.21 Lanier learned of the daguerreotypes’ existence after beginning 
her ancestral research in 2010; she reached out to Harvard in 2011 to discuss the 
research of her lineage and learn more about her connection to the photos.22 

 

14 Id. at 1070. 
15 Id. 
16 Id. at 1070-71. Daguerreotypes are a type of photograph developed in the mid-

nineteenth century. The process for making one involves treating copper sheets with iodine 
and later developing the image with mercury. That process made daguerreotypes incredibly 
valuable and unique. See Daguerreotype Photography, FRANKLIN INST., 
https://fi.edu/en/science-and-education/collection/daguerreotype-photography 
[https://perma.cc/P92D-ANVA] (last visited Oct. 10, 2024). 

17 Lanier, 191 N.E.3d at 1069-70. The goal of polygenism was to “prove” racial classes 
were genetically different in that they did not share a common ancestor, and eventually, 
declare justifications for white superiority. See Terence D. Keel, Religion, Polygenism and 
the Early Science of Human Origins, 26 HIST. HUM. SCIS. 3, 4 (2013). 

18 Lanier, 191 N.E.3d at 1070. 
19 Id. 
20 Id. 
21 Id. 
22 Id. at 1070-71. 
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Drew Gilpin Faust, the president of Harvard University at the time, responded 
to Lanier, informing her that the museum was “involved in an ongoing project 
regarding those daguerreotypes” and that Lanier would be informed if there was 
any new information to share.23 But Harvard never reached out to Lanier to 
discuss anything about the daguerreotypes.24 

Instead, Lanier’s hometown newspaper had to reach out to the Peabody 
Museum, to which an employee claimed “[s]he’s given us nothing that directly 
connects her ancestor to the person in our photograph.”25 Despite the existence 
of Lanier’s documentation and her request to verify it, the Peabody Museum 
completely disregarded the claim. 

In 2017, Harvard used the photos on the cover of the thirtieth-anniversary 
edition of a volume on anthropology titled “From Site to Sight.”26 In the same 
year, Harvard hosted a national conference on university connections to slavery, 
imprudently projecting Papa Renty’s image on a large screen onstage and 
featuring the image on the program.27 As Lanier explained in her complaint, this 
display “took [her] breath away” and made her feel that Harvard showed 
“flagrant disregard for [her] repeated attempts to share Renty’s story and restore 
a measure of the humanity that Agassiz [had] stripped from him.”28 

B. The Majority Allows Lanier’s Claim on a Limited Cause of Action 

After the shocking use of her ancestor’s photo, Lanier demanded that Harvard 
relinquish the photos to her, which it refused to do. Lanier sued Harvard in 
March of 2019, alleging seven violations of law: (1) replevin, (2) conversion, 
(3) unauthorized use of a portrait or picture, (4) violation of the Massachusetts 
Civil Rights Act, (5) intentional harm to a property interest, (6) negligent 
infliction of emotional distress, and (7) equitable restitution.29 Lanier sought two 
primary forms of relief—damages for the distress caused by Harvard and a 
court-ordered demand to return the daguerreotypes to Lanier, who claimed 
rightful ownership.30 The superior court granted a motion to dismiss on every 
claim based on a supposed lack of sufficiently alleged facts.31 Subsequently, the 
SJC granted an application of direct appellate review.32 

 

23 Id. at 1071. 
24 See id. 
25 Id. 
26 Id. 
27 Id. 
28 Id. (alterations in original). 
29 Id. at 1072. Interestingly, the SJC did not take up the issue of “unauthorized use of 

portrait or picture” because it was not briefed. Id. at 1072 n.8. Thus, the focus of the court’s 
review was primarily centered on the property interest and the equitable restitution. 

30 Id. at 1069. 
31 Id. 
32 Id. at 1072. 
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The majority found that Lanier pleaded enough to plausibly claim relief for 
emotional distress because the university’s “horrific” role in the creation of the 
photos created a duty to respond to Lanier’s requests for more information.33 
They even went on to say that the daguerreotypes “retained their capacity to 
wound,” and, when mixed with Harvard’s continued use and lack of response to 
Lanier, created a continuous harm.34 This meant that Lanier could, on remand, 
plausibly claim damages for the distress that Harvard caused in continuing to 
use the photos after she made them aware of her connection to them. The court 
did not, however, find a timely property claim for Lanier to support her claims 
of replevin, conversion, and intentional harm to a property interest.35 Because 
the court found that the latest the claims could have arisen was March 2014, 
Lanier had not met the statute of limitations of three years.36 For her equitable 
restitution claim, the SJC also found a three-year statute of limitations.37 
Because there was no explicit statute for equitable restitution, the court looked 
to the analogous claim at law, which was the replevin claim it had just 
dismissed.38 In doing so, the court applied a difficult standard for Lanier to prove 
a property claim—she failed on replevin, and she failed on equitable grounds 
because it was akin to replevin.  

The inquiry could have ended there. However, the SJC took issue with 
Lanier’s claim on the merits.39 The court found no reason to have the 
photographs returned to her because, generally, the photographer, not the subject 
pictured in it, owns the photo.40 The court explained that even in situations where 
the subject is photographed without consent, the remedy has always been to 
punish the photographer, not to transfer the photograph to the subject.41 While 
some statutes provide for forfeiture of property connected to a crime, the SJC 
recognized that such property would only be transferred to the Commonwealth, 
not a private party.42 Further, there was no criminal conviction against Agassiz 
or the creator of the daguerreotype by which these statutes could be implicated.43 
This meant that Lanier could not claim ownership of the daguerreotypes—so 
even if the possession and use of the photos by Harvard caused her distress, 
Harvard could nevertheless retain them. 

 

33 Id. at 1073. 
34 Id. at 1076-77. 
35 Id. at 1079-80. 
36 Id. 
37 Id. 
38 Id. 
39 Id. at 1080-81. 
40 Id. at 1081 (citing Thayer v. Worcester Post Co., 187 N.E. 292, 293 (Mass. 1933)). 
41 Id. (noting even if property was forfeited in connection to criminal activity, it would be 

conferred to the State, not individual who was wronged). 
42 Id. 
43 Id. at 1082. 
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Finally, the court rejected the argument that a new cause of action could be 
created without precedent, or even stretched from current precedent.44 Without 
precedent, the court held the remedy should come from legislative action, not 
judicial creation.45 The majority expressly disagreed with Justice Cypher’s 
concurrence that the cause of action could derive from common-law reasoning, 
as the act of creation itself would imply there was no precedent.46 In deferring 
to legislative action, the SJC pointed to a federal commission established in 2021 
to explore reparation proposals as evidence that such a right’s creation may not 
be far off.47 While the court could have found that such an injustice compelled 
finding a cause of action through notions of equity, it instead chose to leave 
Lanier without a remedy.  

C. The Concurrences 

1. Chief Justice Budd Entertains Unjust Enrichment  

Chief Justice Kimberly Budd ultimately could not find a remedy for Lanier 
either. Chief Justice Budd, while open to awarding more relief than what the 
majority found, still felt constrained by the “bounds of precedent.”48 While she 
supported Justice Cypher’s effort to find a cause of action in the common law, 
Chief Justice Budd found her specific proposal was not rooted in enough legal 
precedent to justify it.49 She noted that an “appeal to the abstract notion of justice 
by itself cannot justify the judicial creation of new rights and remedies.”50 
Ultimately, in explaining how she believed a new cause of action should be 
developed, Justice Budd pointed to unjust enrichment as a sufficient legal tool 
to ground the claim but struggled with the notion of standing.51 “For an unjust 
enrichment claim to be viable in these circumstances, we would need reasoned 
argumentation for why an ancestor [sic] of an enslaved person should be 
permitted to sue on behalf of and recover in the place of her enslaved ancestor.”52 
Chief Justice Budd, however, did not pursue this argument any further, because 
the plaintiff did not raise it—but she did state it would have “receive[d] careful 
and rigorous consideration” if it had been briefed.53 

 
44 See id. at 1082-83 (identifying no common-law, precedent-based support for cause of 

action and stating “open-ended power to create . . . belongs to the Legislature, not the 
judiciary”). 

45 See id. (pointing toward Native American Graves Protection and Repatriation Act of 
1990, 25 U.S.C. §§ 3001-3013, as best comparable remedial action). 

46 Id. at 1082. 
47 Id. at 1083. 
48 Id. at 1088 (Budd, C.J., concurring). 
49 Id. 
50 Id. at 1089. 
51 Id. at 1090-91. 
52 Id. at 1091. 
53 Id. 
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2. Justice Cypher Creates a Cause of Action 

Justice Cypher was not as concerned with whether Lanier had stated the right 
cause of action but rather focused on whether Lanier correctly alleged an 
entitlement to relief.54 While understanding that traditional features of property 
and tort law did not recognize a path for Lanier to obtain the photographs, Justice 
Cypher did not think that lack of recognition justified ignoring the history under 
which the daguerreotypes were obtained.55 To ignore this context was to force 
Lanier to “face[] a legal system . . . devoid of a sufficient remedy for the injuries 
and injustices she has faced as a descendant of enslaved Africans and African-
Americans.”56 

Justice Cypher explained how the common law could provide a cause of 
action and remedy for plaintiffs like Lanier.57 The common law is a tool given 
to state courts to allow them to be adaptable, to progress as society advances, 
and to create remedies when needed.58 She stated that justice is the principle 
driving the common law, so when a court encounters an injustice that is 
otherwise irremediable, it is bound to use its broad common-law power to 
correct it.59 The authority to use such power stems from the “general principles 
of equity jurisprudence,” which represent the precept that parties should not 
suffer wrongs without remedies.60 

Justice Cypher spoke of the wrongs committed against Lanier’s ancestors in 
a manner consistent with describing unjust enrichment. Because Harvard 
wrongfully obtained the daguerreotypes by employing and thus facilitating 
Agassiz’s work, retaining the daguerreotypes permitted Harvard to continue 
profiting from wrongful conduct.61 The wrongful obtainment stemmed from the 
very fact that Renty and Delia were enslaved, a matter Justice Cypher argued the 
SJC had a responsibility to rectify due to the court’s own history being rooted in 
slavery.62 Justice Cypher then laid out her proposed cause of action and remedy, 
which sounded in tort law and was justified by the idea that “the common law 
provides a remedy for every substantial wrong.”63 The cause of action expressly 

 

54 Id. at 1092 (Cypher, J., concurring). 
55 See id. (“However, this court should not ignore that this fact derives from the legal 

fiction, inflicted on Renty and Delia, ‘that turn[ed] humans to chattel property.’” (alteration 
in original) (quoting Deleso Alford Washington, Critical Race Feminist Bioethics: Telling 
Stories in Law School and Medical School in Pursuit of “Cultural Competency,” 72 ALB. L. 
REV. 961, 962 (2009))). 

56 Id. at 1093. 
57 Id. at 1093-94. 
58 Id. 
59 Id. at 1094 (“Our job here is ultimately to do justice.”). 
60 Id. (quoting Parkway, Inc. v. U.S. Fire Ins. Co., 51 N.E.2d 436, 438 (Mass. 1943)). 
61 Id. at 1096. 
62 See id. at 1098-1100 (recognizing SJC was often complicit in upholding slavery until 

enslaved persons catalyzed changes in judicial reasoning). 
63 Id. at 1100. 
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incorporated the unique harms derived from having enslaved ancestors, limiting 
the scope of the right while still remedying Lanier’s harm.64 The requirements 
were as follows:  

[A] plaintiff must show that (1) she is a direct lineal descendant of a 
specific individual or individuals enslaved in the United States or in a 
colony that later became a part of the United States; (2) the defendant has 
possession of an artifact, which was created or obtained as a consequence 
of the enslavement of the plaintiff’s ancestors; (3) the defendant 
participated, either directly or indirectly, in the wrongful creation or 
attainment of such artifact; (4) the artifact provides a meaningful 
connection between the plaintiff and her ancestors; and (5) the plaintiff has 
made a request or demand to the defendant to relinquish the artifact to the 
plaintiff, which the defendant has refused or ignored. On establishment of 
the foregoing elements, as the sole remedy for this cause of action, the 
plaintiff would be entitled to the specific performance of transfer of 
possession of the artifact from the defendant to the plaintiff.65 

Justice Cypher’s concurrence laid the foundation for state courts to develop 
causes of action through preexisting common-law powers and analyzed the 
reasons why judges should use those powers. First, one must understand exactly 
what the common law empowers judges to do. Next, one must find legal 
principles that are analogous to what the court seeks to do in the present matter. 
Finally, one should justify why the court is the appropriate body to use such 
power, giving weight to important historical considerations. This Note addresses 
each of these in turn.  

II. THE COMMON LAW PROBLEM: THE WHEN AND THE WHY 

The majority and Justice Cypher’s main disagreement in Lanier is primarily 
rooted in the common law’s role, use, and power. The debate is not only 
academic; it has the potential to leave real-world plaintiffs without a remedy. 
The common law, as a term, is quite broad and encompasses many powers of 
the courts. As this Note argues, one of those powers is the ability to craft a cause 
of action when a harm would otherwise go unredressed. The power to create 
these actions is especially important in light of the horrendous wrongs these 
plaintiffs derive their harm from; just because history cannot go back and right 
its wrongs does not mean that courts have to presently allow those wrongs to 
persist. The following Part develops the idea of the common law specifically as 
a tool for creation. First, this Part creates a working definition of the common 
law through the lens of how it empowers judges. Next, it describes how judges 
can and do use the common law, specifically highlighting examples of when 
judges have utilized the common law as a tool of creation. Finally, it examines 

 
64 Id. 
65 Id. at 1100-01 (footnotes omitted). 
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why judges, like those in Lanier’s majority, do not use the common law as a tool 
of creation—and tackles some of the issues with those reasons.  

A. Attempting to Define the Common Law  

The purpose of the common law, its confines, and its possibilities, may be one 
of the most studied and discussed topics between judges, lawyers, and scholars.66 
The common law is one of three broad umbrellas of lawmaking, with the others 
representing the other two branches of government, respectively: legislative 
action, and executive and administrative orders.67 But unlike the latter two, the 
common law is not easily definable—one merely has to compare the 
philosophies of Justice Oliver Wendell Holmes, who saw the common law as a 
tool of creation for as long as justice required it, with those of Justice Antonin 
Scalia, who believed modern common-law creation was unjust, and that 
common law was only useful for clarification.68  

The term “common law” is a term of art and is often interchanged with other 
terms, such as “case law” or “judge-made law.”69 But at its most basic, the 
common law can be summarized as “a body of unwritten legal rules and 
doctrines based on custom and judicial precedent that originated in early English 
law.”70 “Unwritten,” in this definition, does not mean literally unwritten, but 
rather not enacted through a formal statute.71 Similarly, the use of “common” 
implicates no such uniformity in the common law, even though similar 
principles tend to emerge over time.72 It is perhaps better, then, to say the 
common law is “not a body of rules; it is a method.”73 The common law 
empowers judges to use inductive reasoning to find common concepts, or 
precedents, of human justice, and make legal conclusions that best comport with 
 

66 See, e.g., Roscoe Pound, What Is the Common Law, 4 U. CHI. L. REV. 176, 178-79 
(1937). 

67 See Larry Alexander & Emily Sherwin, Judges as Rule Makers, in COMMON LAW 

THEORY, supra note 10, at 27, 27. 
68 See ANTONIN SCALIA, A MATTER OF INTERPRETATION 4, 12-13 (Amy Gutmann ed., new 

ed. 2018). Justice Scalia himself references Justice Holmes in his book as the starting point 
for understanding the common law. See id. at 4. Justice Scalia then spends the rest of the book 
explaining why Justice Holmes’s understanding of the common law, while fruitful in its time, 
is no longer appropriate in the modern age. See id. at 12-13. 

69 See Anita S. Krishnakumar, The Common Law as Statutory Backdrop, 136 HARV. L. 
REV. 608, 652 (2022) (researching how judges used term “common law” to mean source of 
law, source of argument, and source of policy); John Gardner, Some Types of Law, in 
COMMON LAW THEORY, supra note 10, at 51, 72-73 (noting common law has no singular 
definition, as it could be defined by its characteristics, uses, or method of creation). 

70 Krishnakumar, supra note 69, at 610. 
71 See id. 
72 Arthur L. Corbin, What Is the Common Law?, 3 AM. L. SCH. REV. 73, 74 (1912) (“[The] 

United States have very little ‘common’ law. . . . There is more or less uniformity, but there 
seems to be coming a greater and greater diversity.”). 

73 Id. at 75. 
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those notions.74 This is where one analogous term for the common law—judge-
made law—stems from. It may, though, be a bit of a misnomer, as the judge is 
not “making law” like a legislature, but simply deductively reasoning a logical 
conclusion based on broad legal principles. While the judge may have to fashion 
the concepts into a standardized rule or holding, they are not creating something 
from nothing. Rather, they fashion together the logical conclusion derived from 
long-standing notions of justice and fairness.  

At this point, it is important to highlight distinctions in the term “common 
law” for the purposes of this Note: (1) the difference between state common law 
and federal common law, and (2) the difference between common law that 
“creates” law and common law that fills in the gaps.  

First, the difference between federal common law and state common law is a 
tale as old as Erie Railroad Co. v. Tompkins.75 While holding that federal courts 
must apply state common law in a diversity case,76 Erie never suggested that 
federal common law did not exist, only that federal feneral common law did not 
exist.77 The difference is quite simple—under state common law, a state court is 
empowered to “declare substantive rules of common law.”78 A federal court, 
however, cannot define substantive rules, because it is bound to the Constitution 
or an act of Congress; it can, however, interpret these rules.79 This represents a 
fundamental difference between federal and state courts: federal courts fill gaps 
left by federal legislation and the Constitution; state courts, on top of filling 
legislative gaps, uniquely develop the law in more abstract areas such as 
contracts, torts, and property.80 A state court is empowered to use equitable 
powers because it encounters situations where remediation is justified, yet no 
explicit authority permits such a right.81 Accordingly, state courts should not be 
limited by criticisms of federal general common law, which are primarily 
concerned with federalism and the balancing of federal powers—not equity and 
remedy.82 There is currently no federal statute that authorizes any sort of remedy 
 

74 See id. at 74 (“If, however, we define ‘common law’ not as a geographical term, but as 
a general method of determining and doing justice, then we still have a common law.”). 

75 304 U.S. 64 (1938). 
76 Id. at 78. 
77 See Paul Lund, The Decline of Federal Common Law, 76 B.U. L. REV. 895, 909-12 

(1996) (discussing how Supreme Court applied federal common law on same day as Erie in 
Hinderlider v. La Plata River & Cherry Creek Ditch Co., 304 U.S. 92 (1938)). 

78 Erie, 304 U.S. at 78-79. 
79 See Lund, supra note 77 at 913-14 (finding power to use federal common law arises 

whenever Constitution or act of Congress is implicated without clear decision-making rules). 
80 See id. at 911, 914-15. 
81 See The Intellectual History of Unjust Enrichment, 133 HARV. L. REV. 2077, 2085-96 

(2020) (referencing examples of state courts finding power to remedy under common-law 
notions of equity). 

82 The decision in Erie, for example, largely discussed how federal courts could not 
participate in federal general common law because there was no power in the Constitution for 
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for a descendant of an enslaved person, nor would any such right be found in the 
Constitution. Rather, the remedy is likely to be found through state common-
law principles, such as torts and property.83  

Second, the common law has different purposes, some more controversial 
than others. Dean Roscoe Pound said one may think of the common law either 
as a system, a tradition, or a frame of mind.84 The common law as a system 
suggests that the law is “an organized body of doctrines and principles, and even 
to some extent still of rules for the adjustment of relations and ordering of 
conduct.”85 The common law as a tradition suggests that the common law can 
either be a tradition of deciding or of teaching, maintained as a tradition because 
society gives it power.86 The frame of mind perspective, finally, views the 
common law freely “through required reasoned adherence to principles” while 
still imposing “upon itself limitations of free action.”87  

Each of these views implicates a different idea of what the common law 
empowers courts to do. For example, one of the historically recognized functions 
of courts was to declare objective findings by applying preexisting rules.88 In 
essence, the function of the court was aligned with the “system” perspective.89 
This view prevailed in the height of the administrative state of the twentieth 
century, but eventually blurred the line between the role of the court and the 
agency as the struggle to define “policy” became ever more problematic.90 This 

 

the courts, nor for Congress to empower the courts. See 304 U.S. at 78-79. Justice Brandeis, 
writing for the majority, may have even recognized that state supreme courts play a similar 
role as state legislatures in creating state law. See id. at 79 (“The authority and only authority 
is the State, and if that be so, the voice adopted by the State as its own [whether it be of its 
Legislature or of its Supreme Court] should utter the last word.” (alteration in original) 
(quoting Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 
276 U.S. 518, 535 (1928))). 

83 See Lanier v. President & Fellows of Harvard Coll., 191 N.E.3d 1063, 1089 (Mass. 
2022) (Budd, C.J., concurring) (stating even though descendant-based harm is novel, legal 
concepts of tort, property, and equity still lie at foundation); see also id. at 1102 (Cypher, J., 
concurring) (recognizing her proposed common-law cause of action as analogous to tort law). 

84 Pound, supra note 66, at 181. 
85 Id. 
86 Id. 
87 Id. 
88 See Alexandra B. Klass, Common Law and Federalism in the Age of the Regulatory 

State, 92 IOWA L. REV. 545, 550 (2007) (noting this interpretation as prevailing during early 
twentieth century). 

89 See Pound, supra note 66, at 181. 
90 See Klass, supra note 88, at 553-57 (discussing how statutory law and common law 

became fused concepts during twentieth century); Ann Woolhandler & Michael G. Collins, 
Judicial Federalism and the Administrative States, 87 CALIF. L. REV. 613, 645-46 (1999) 
(noting how, in attempt to retract federal power over state decisions, Supreme Court was 
unwilling to make distinctions between state administrative review and state court review, 
blurring line between whether they were distinct or “partners in policy making”). 
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sort of tension prompted legal scholars such as Justice Benjamin Cardozo to 
recognize the common law as more of a “frame of mind.”91 Cardozo, who may 
have been the strongest advocate of judges using the common law to create, 
believed judges had a duty to integrate social values, morals, and prevailing 
research into their decisions through their common-law power—a power that 
extended beyond interpreting statutes.92 He concluded judges were empowered 
to ignore rules that contradicted modern social justice and could instead promote 
the growth of the law without waiting for the legislature to act.93 He even went 
as far as to say that when common-law judges recognize a need to expand the 
law for the sake of justice, they should feel free to do so immediately, in lieu of 
waiting for legislative action.94 In Cardozo’s eyes, the common law was a 
framework to promote justice and must be granted the power to create in order 
to see its goals met. 

For the purposes of this Note, the frame of mind perspective is the most 
helpful in concluding that judges can create law in the face of historical injustice. 
While it is not essential to adopt any one perspective to justify this argument, 
this discussion highlights a critical point about the common law: it is multi-
faceted and difficult to nail down as one thing. Rather, the common law should 
be understood as existing under all three perspectives. Alas, many choose to only 
adopt one perspective, leading to a lack of common understanding and 
discrepancies in when and why the common law is created. But at least 
considering the merits of the common law as a frame of mind quickly showcases 
that the when and the why should be guided by justice, and courts should refuse 
to let harms go unremedied.  

None of this is to say that the idea judges can “create” law is novel. The next 
Section endeavors to point out examples of when judges have used the common 
law to devise new legal actions, and in turn, have effectively rejected the law as 
a rigid system or tradition.  

B. Using the Common Law to “Make” Law  

As hard as it can be to define the common law, it is also difficult to define 
what it means to “make law” in the court system. The easiest premise to start 
with may be that the common law is made through decisions, as subsequent 
decisions then accept the common law as a sort of tradition.95 The decisions 
build off each other, expanding with new facts and new developments, until, at 
some indiscernible point, there is precedent.96 Precedent is a form of law—

 

91 See Pound, supra note 66, at 181. 
92 BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 133-36 (1921). 
93 Id. at 150. 
94 Id. at 151-52. 
95 See John S. Ewart, What Is the Common Law?, 4 COLUM. L. REV. 116, 118-19 (1904); 

Pound, supra note 66, at 181. 
96 This is an intentional oversimplification of precedent for the purposes of this Note. 
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though different from legislation or administrative orders, it similarly unites 
society together under a set of rules. Precedent makes the common law a sort of 
system because it binds the courts, in a sense—a situation which presents its own 
logistical problems. Being rooted in facts from previous cases, precedent 
requires courts to pull out common “threads” of rules and apply those 
accordingly.97 These rules inevitably start to cover more factual nuances, which 
lawyers take advantage of by arguing that inconsistencies justify an expansion 
or limitation of new applications.98 Thus, the court is asked to discern more rules, 
more policy, and, in many cases, “create.”99 

While facts seem to guide the cases, that does not mean that new factual 
scenarios always justify an expansion of the law. Rather, a court is asked to 
analyze legal issues “through the normative discourse of legal rules, doctrinal 
categories and multi-part tests.”100 One of the most relevant times a court is 
asked to parse through this mountain of analysis is in the context of equity. 
Equity, at least in American law, 

seems to mean an amalgamation of: (i) the description given to the process 
of crafting remedies that do something other than award monetary damages 
to the plaintiff as compensation for proven losses, (ii) a set of doctrines that 
attempts to approximate what courts of equity did in the days when the 
common law was organized around the jurisdiction of writs rather than 
theories of rights, and (iii) a formula that, when properly incanted, affords 
the court the flexibility to derogate from the rules of law as justice 
demands.101 

Simply put, equity represents a legal doctrine where courts are asked to 
recognize that a party may be entitled to a remedy, even if the law hasn’t crafted 
one yet. Equity is how a court “makes” law without making it up from 
nowhere—it remains rooted in legally cognizable principles. It reflects the 
notion that judges can create law where they sense justice requires it, and only 

 

Numerous others have detailed the complicated history of English common law and how some 
principles, now taken for granted, grew out of this history. See, e.g., Corbin, supra note 72, at 
74 (documenting rise of common body of law through King’s courts after years of differing 
court systems between localities); Chaim Saiman, Restitution and the Production of Legal 
Doctrine, 65 WASH. & LEE L. REV. 993, 999-1001 (2008) (detailing history of decisions that 
never amounted to developing substantive law and difficulties developing law when decisions 
often come from factual discrepancies). The important takeaway is that precedent did not 
come from nowhere, but it is difficult to discern when cases went from being decisions outside 
the law’s realm of production to within it. See Saiman, supra, at 1001. 

97 See Saiman, supra note 96, at 1002; Corbin, supra note 72, at 74 (“The supposed rules 
of the common law are merely the reasons given by the courts for their decisions. The actual 
decision binds the litigating parties only.”). 

98 Saiman, supra note 96, at 1002-03. 
99 See id. at 1002. 
100 Id. at 1001. 
101 Id. at 1009 (footnotes omitted). 
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because the common law first recognized that such a right to justice existed. 
Justice, of course, is guided by evolving understandings. The practice of creation 
is therefore not unprecedented, but rather commonplace in courts, and 
necessitated by recognizing new calls for justice.  

Using the common law as a frame of mind to “create” new law rarely means 
introducing novel concepts into the law. Rather, it represents a logical change or 
extension of precedent. One example of this is the shift from contributory 
negligence to comparative negligence. The first instances of utilizing 
comparative negligence occurred in state common-law courts, rather than state 
legislatures.102 State courts that refused to make the shift because of reliance on 
legislative deference were sharply criticized for barring a plaintiff from any 
recovery.103 Even courts that felt a complete shift was inappropriate created 
exceptions that made the rule less harsh and allowed recovery.104 Rather than 
the courts waiting for the legislature, these common-law acts prompted the 
legislature to take action, at least in some states.105 Thus, utilizing common-law 
powers to promote justice was not only permissible, but effective.  

The next example—perhaps one of the most famous rules created precisely 
due to a lack of precedent—is the rule of negligence created in United States v. 
Carroll Towing Co.106 In Carroll Towing, Judge Learned Hand spent essentially 
a full page of his opinion listing over a dozen cases that each almost captured 
the issue at hand, yet had at least one reason why each did not directly apply.107 
Recognizing that no bright-line rule could be established going forward, Judge 
Hand created his calculus of negligence, wherein liability depends on whether 
the burden of adequate precautions is less than the injury multiplied by the 
probability the injury occurs.108 While this test came completely from the mind 
of Judge Hand, it was informed by and rooted in the state of law he observed at 
the time. Judge Hand perhaps did not even recognize what he was doing as 
common-law creation but, using the common law as a frame of mind, he crafted 
a test that had no tie to any statute or even the Constitution. His creation, 
however, helped one party avoid taking full liability where there was obvious 

 

102 See John W. Wade, Comparative Negligence–Its Development in the United States and 
Its Present Status in Louisiana, 40 LA. L. REV. 299, 301 (1980) (noting Georgia and Tennessee 
“creatively interpreted” statutes to find contributory negligence mitigated damages rather than 
barred claims). 

103 See William L. Prosser, Comparative Negligence, 51 MICH. L. REV. 465, 469-70 (1953) 
(illustrating Minnesota case in which “supreme court uttered an almost pathetic appeal to a 
legislature,” which, in mid-twentieth century, still had not made shift to comparative 
negligence). 

104 Id. at 470-72 (highlighting exceptions for intentional torts, violations of statutes, and 
“the last clear chance”). 

105 Id. at 486. 
106 159 F.2d 169 (2d Cir. 1947). 
107 Id. at 172-73. 
108 Id. at 173 (summarizing this as B (burden) < L (injury) * P (probability)). 
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joint negligence, even where the law had suggested that may be the right result. 
It was thus, in part, guided by a desire to promote justice and fairness.  

Perhaps the clearest example is the “slayer rule” in probate law. The slayer 
rule is the idea that a person should not be able to “speed up” the receipt of post-
mortem benefits by causing the death of another, as in the case of In re Estate of 
Mahoney.109 Put simply, someone who takes the life of another cannot receive 
from the deceased’s estate.110 In Estate of Mahoney,111 the Vermont Supreme 
Court had to decide whether the estate of Howard Mahoney could pass to his 
wife, considering she was found guilty of voluntary manslaughter in relation to 
his death.112 The court had three options: follow the Vermont probate statute and 
pass legal title to the slayer, ignore the law and pass title to the next heir, or 
create an option that would pass title to the slayer, but force the slayer to act as 
constructive trustee for the next heirs.113 The court selected the last option, 
reasoning that equity was the tool allowing it to do so, as it could not in good 
conscience allow the slayer to benefit from illegal conduct.114 To be sure, the 
Supreme Court of Vermont was not empowered to do this by any statute. Rather, 
it borrowed the reasoning of a neighboring court—the Supreme Court of New 
Hampshire. “[E]ven in the absence of statute, a court applying common law 
techniques can reach a sensible solution . . . where equity and justice demand 
it.”115 So too are state courts often compelled to modify the operation of law to 
ensure fairness is achieved.  

These examples highlight an important consideration: the issue is not whether 
a court is empowered to use the common law—the issue is when and why judges 
decide to use it. These examples suggest a few conclusions about the common 
law: it can be used to bring the law into modern practice where the legislature is 
delayed; it can synthesize common concepts developed in other cases into 
simple rules and tests; and it can ensure that the law operates fairly, where strict 
adherence would promote otherwise absurd results. Under any justification, 
though, the conceptualization of the common law as a frame of mind is essential. 
It guides the court by calling it to remedy an injustice. The next question, then, 
is: when can judges choose not to utilize their common-law powers, and why?  

C. Issues with Not Using the Common Law: When and Why Judges Don’t 

While judges have the power to use the common law to create new law, many 
critics, judges among them, maintain that judges should not exercise this power. 
In this view, exercising such power makes the law far more unpredictable, as 

 
109 220 A.2d 475, 477-78 (Vt. 1966). 
110 See id. 
111 Id. at 475. 
112 Id. at 477. 
113 Id. 
114 Id. at 477-78. 
115 Id. at 478 (quoting Kelley v. State, 196 A.2d 68, 69-70 (N.H. 1963)). 
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judges could “change” the law as they see fit.116 Strongly adhering to precedent 
and not shifting without legislative action, in contrast, may better ensure that 
parties are treated equally and fairly when they come before a court, and lawyers 
know how to develop an argument without worrying about the case changing 
the law.117 There is no doubt these are compelling arguments. Reliance and 
equality are important considerations when judges construe the law.118 This Note 
does not advocate for abandoning precedent or legislative action. Rather, it seeks 
to identify one of the Lanier court’s reasons for not exercising common-law 
powers—namely, deference to the legislature—and to point out some of the 
practical issues with such justification.  

The Lanier court’s primary opposition to creating a common-law cause of 
action was that such creation was best left to the state legislature.119 While a 
now-popular justification used by courts, it represents a sentiment far deeper 
than respecting separation of powers. The issue is one of policymaking.120 In 
this light, Justice Robert P. Young, Jr., argued that the “modern conception of 
the common law that authorizes jurists to discover, create, or modify common-
law rules—or policy—is entirely inconsistent with normative constitutional 
policies and principles, according to which prerogatives of policymaking are 
given to other branches of government.”121 State common-law courts are 
expressly limited by the legislature in two ways: (1) the courts cannot create 
common-law rules that directly contradict existing legislation, and (2) the courts 
cannot create rules in areas that have been preempted by legislation, even if not 
in direct conflict.122 And should the legislature ever disagree with a decision by 
the state courts, it is well within the legislature’s power to enact legislation which 
would effectively overrule such decision.123 Deference to the legislature may 
also reflect a respect for society’s voice—that is, that change should come from 
the representative branches of the government, including the legislature.124 The 
 

116 See Alexander & Sherwin, supra note 67, at 29 (“An actor who wishes to act correctly 
may be unable to do so if his own best course of action depends on the actions of [judges] 
whose choices he cannot predict.”). 

117 Id. at 28. 
118 Id. at 28-30. 
119 Lanier v. President & Fellows of Harvard Coll., 191 N.E.3d 1063, 1082 (Mass. 2022) 

(“Although arising out of a case, the proposed new cause of action is in certain ways more 
comparable to remedial schemes providing for the repatriation of cultural items or for 
reparations that have hitherto been accomplished only by legislative action.”). 

120 Robert A. Sedler, The Constitution, the Courts and the Common Law, 53 WAYNE L. 
REV. 153, 153-55 (2007) (detailing judicial power to develop common law specifically in 
Michigan). 

121 Robert P. Young, Jr., A Judicial Traditionalist Confronts the Common Law, 8 TEX. 
REV. L. & POL. 299, 302 (2004). 

122 Sedler, supra note 120, at 160-61. 
123 Id. at 159-60. 
124 J. Lyn Entrikin, The Death of Common Law, 42 HARV. J.L. & PUB. POL’Y 351, 375-76 
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logical extension of this proposition is that courts exist largely to interpret and 
apply “written law,” which primarily consists of legislation, rather than devise 
any sort of substantive law.125 Thus, a state’s common-law power turns into a 
gap-filling power, and those disputes that come before courts with no applicable 
law are pushed to the wayside until legislative action is taken.  

The issue with “rely[ing] on political remedies, however appealing they may 
appear,” is that they ultimately rely on “principles of natural justice,”126 which 
infamously allow systemic harms to go unremedied. This is problematic because 
legislation represents a bipartisan political process and can only result in 
remedial efforts when the politics of said body allow it. For marginalized 
communities who are often underrepresented by their political representatives, 
and most often in front of the courts, this sort of system usually results in grossly 
inadequate remedies. Lanier’s facts clearly showcase this inadequacy, but so do 
numerous failed attempts by legislatures to create remedial measures.  

The majority in Lanier, for example, pointed out two instances of legislative 
action that persuaded the court to defer to Congress: (1) the Native American 
Graves Protection and Repatriation Act of 1990 (“NAGPRA”), and (2) the 
Commission to Study and Develop Reparation Proposals for African Americans 
Act (the “Commission”).127 First, NAGPRA exemplifies the issue with deferring 
to legislatures and executives: it is not enough. In the twenty years between 
NAGPRA’s enactment and the Department of the Interior’s regulatory reform 
to improve enforcement, Native Americans continued to face issues regarding 
their ancestors’ stolen remains and desecrated graves.128 Because of various 
issues including broad definitions, unclear regulations, and the confusing 
relationship with regulatory bodies, federal courts had to step up and create their 
own framework, which largely struggled to actually help Native Americans due 
to the constraints placed by the legislation.129 Second, the Commission 
represents another issue with legislative deference: how long legislative action 
takes. While finally making it out of the House Judiciary Committee in 2021, a 
legislator has proposed some form of the act in every congressional session since 
1989, but it has never reached a vote.130 States have had more success with 
 

(2019) (“[T]he nation was founded on the novel premise that the People—through their 
elected representatives—would enact the laws by which they would be governed.”). 

125 Id. at 378-80. 
126 Natsu Taylor Saito, At the Heart of the Law: Remedies for Massive Wrongs, 27 REV. 

LITIG. 281, 300-01 (2008) (quoting Downes v. Bidwell, 182 U.S. 244, 280 (1901)). 
127 Lanier v. President & Fellows of Harvard Coll., 191 N.E.3d 1063, 1082-83 (Mass. 

2022). 
128 See Zoe E. Niesel, Comment, Better Late than Never? The Effect of the Native 

American Graves Protection and Repatriation Act’s 2010 Regulations, 46 WAKE FOREST L. 
REV. 837, 838-39 (2011). 

129 Id. at 850-58 (reviewing cases from Ninth Circuit, District of Hawaii, and District of 
Nevada). 

130 See Beatrice Peterson, Rep. Cori Bush Says $14 Trillion Reparations Bill Will 
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reparations programs, but by and large, the programs are designed to give out 
one-and-done funding opportunities rather than recognize new rights.131 

These efforts in no way demonstrate that the legislature, whether federal or 
state, can effectively or expeditiously create a cause of action. A plaintiff like 
Lanier would likely not see a legal right to remedy a historical wrong established 
in their lifetime. Moreover, these injustices tend to center around historical 
harms, which have become even more politicized in the last few decades.132 The 
marginalized communities directly impacted by these harms are more likely to 
be underrepresented in their legislatures, and therefore the issues most important 
to them tend to not see the light of day.133 Scholars from these communities note 
this bind is not a defect of the system—it is inherent, as the system was founded 
on white supremacy.134 A plaintiff like Lanier is therefore more likely to find 
relief in the courts precisely because courts are supposed to serve as the 
apolitical branch, guided by notions of fairness and justice. Some have even 
suggested that the judiciary’s role is to assist the legislature in rectifying harms 
where the legislature is unable to:  

 

‘Eliminate the Racial Wealth Gap,’ ABC NEWS (May 19, 2023, 3:18 PM), 
https://abcnews.go.com/Politics/rep-cori-bush-14-trillion-reparations-bill-
eliminate/story?id=99390652 [https://perma.cc/HXV3-QKB6] (“H.R. 40, has been 
introduced in every legislative session since 1989.”). 

131 See US: Congress Advances Slavery Reparations Bill: Measure Is Historic Step 
Toward Repair, HUM. RTS. WATCH (Apr. 9, 2021, 12:24 PM), 
https://www.hrw.org/news/2021/04/09/us-congress-advances-slavery-reparations-bill 
[https://perma.cc/3NZQ-F3HC] (reporting on reparations efforts in Illinois, California, Rhode 
Island, North Carolina, Vermont, and Massachusetts); Rachel Treisman, In Likely First, 
Chicago Suburb of Evanston Approves Reparations for Black Residents, NPR (Mar. 23, 2021, 
2:36 PM), https://www.npr.org/2021/03/23/980277688/in-likely-first-chicago-suburb-of-
evanston-approves-reparations-for-black-reside [https://perma.cc/A6WS-MHNM] 
(explaining how reparations program will give $25,000 for down payments or home repairs). 

132 See, e.g., Dan Balz, Clara Ence Morse & Nick Mourtoupalas, The Hidden Biases at 
Play in the U.S. Senate, WASH. POST (Nov. 17, 2023, 6:00 AM), 
https://www.washingtonpost.com/politics/interactive/2023/us-senate-bias-white-rural-
voters/ (“Congress as a whole also is less productive in passing new laws in part because both 
the Senate and House are narrowly divided between the parties — an offshoot of a closely 
divided nation.”). 

133 Id. (“[P]roposals important to non-White voters can be especially susceptible to being 
blocked.”). 

134 See Carlton Waterhouse, Avoiding Another Step in a Series of Unfortunate Legal 
Events: A Consideration of Black Life Under American Law from 1619 to 1972 and a 
Challenge to Prevailing Notions of Legally Based Reparations, 26 B.C. 3D WORLD L.J. 207, 
259 (2006) (stating “‘lawful’ disenfranchisement” of most Black Americans challenges 
notion that law will act in any way except to benefit majority of white interests). This Note 
recognizes that many of the issues of white supremacy invade the judiciary as well, and thus 
judge-made law cannot be the end-all solution to this issue. Rather, this Note proposes that 
the judiciary may at least be more effective at finding solutions, if only because notions of 
making the plaintiff whole could skew in favor of marginalized communities. 
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[I]t is the primary institutional role of the legislature to adapt the law to 
society’s shifting values. But, as an institutional matter, “the legislature is 
ill-equipped to bear [this entire burden] alone” and needs the assistance of 
courts in this regard. We may wish, therefore, to support some forms of 
legislating from the bench because we want and need judges to be in tune 
with society’s concerns and values—both to protect these values and to 
protect the courts themselves.135 

This is not to suggest, of course, that the court system does not present its own 
obstacles for marginalized communities. Famously, the Supreme Court was the 
biggest obstacle to securing civil rights for Black Americans, as its overturning 
of the Civil Rights Act of 1875 cast doubt on federal civil rights legislation 
generally.136 Several cases seeking reparations for race-based crimes have 
already been dismissed because courts refuse to find a justification for such 
remedy.137 In the face of systemic exclusions from courts and judges’ recognized 
bias, courts can be just as involved in the maintenance of white supremacy as 
legislatures.138 For these reasons, scholars express serious doubt in courts’ 
willingness to guarantee remedies for historical injustices.139 There is rightfully 
doubt that utilizing the court system, rather than the legislative system, 
guarantees any sort of remedy in the first place. Lanier exemplifies that reality. 
But the judiciary system presents, at the very least, a better opportunity for 
advocacy, especially in the face of individualized harm. The essential point 
remains that the judiciary can, and indeed should, seek to rectify its history of 
maintaining power imbalances by rejecting deference to a legislative process 
that clearly does not achieve justice.  

The Lanier opinion and Congress’s failed attempts to recognize legal action 
for historical injustices present the issue that state courts must recognize: the 
common law is the better route for recognizing legal rights derived from 
historical wrongs. Indeed, the lack of action from a legislature could be precisely 
 

135 Bruce G. Peabody, Legislating from the Bench: A Definition and a Defense, 11 LEWIS 

& CLARK L. REV. 185, 223 (2007) (alteration in original) (footnotes omitted) (quoting Richard 
Lavoie, Activist or Automaton: The Institutional Need to Reach a Middle Ground in American 
Jurisprudence, 68 ALB. L. REV. 611, 619 (2005)). 

136 See The Civil Rights Cases, 109 U.S. 3, 13-15 (1883) (overturning Civil Rights Act of 
1875 because Court believed Congress had no power over private acts); Waterhouse, supra 
note 134, at 234-35 (“As evidenced in the Supreme Court’s decision striking down the Civil 
Rights Act of 1875, the idea that blacks continued to lack the legal rights and privileges 
enjoyed by whites in post-Civil War America was in no way limited to southerners.”). 

137 See Waterhouse, supra note 134, at 211-12 (detailing dismissals of cases regarding 
Oklahoma race riots and corporate support of slavery). 

138 Id. at 243-47, 253-54 (noting passage of discriminatory laws in housing and 
employment by legislatures, as well as maintenance of racial subordination and preservation 
of white interests by courts). 

139 Id. at 252-55 (examining works of Kimberlé Williams Crenshaw, Derrick Bell, and 
Ralph Bunche to highlight historic limitations of courts and their contributions to securing 
justice for Black Americans). 
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the sort of evidence a court relies on to justify remedying a historical injustice. 
Courts, while not entirely shielded from the political process, have the best 
opportunity to consider the unique factual nuances of each individual case, rather 
than having to consider the broadest applications of legislation. Further, 
legislation cannot provide tailored remedies—where monetary compensation 
may be best for some plaintiffs, it provides nothing for a plaintiff like Lanier 
asking for possession of an item specifically connected to their ancestor. And 
should the remedy be a transfer of possession, a state court can likely anticipate 
being involved in the enforcement of that right anyway, just as with tort and 
property claims. Indeed, state courts can recognize that equity exists in 
anticipation of this very problem—where injustice clearly exists and yet there is 
a dearth of solutions from the legislature. Courts, through the common law, are 
already empowered to correct such an issue.  

Furthermore, a state court does not need to wait for legislatures to tell it when 
injustices exist. Identifying harms and their tailored remedies are skills precisely 
within a judge’s toolbox. The next Part explains why historical injustices present 
unique situations that courts can best handle through equity, and how the 
concurrence in Lanier sets out the framework for courts to do so.  

III. THE CASE FOR HISTORICAL INJUSTICES: WHY UNJUST ENRICHMENT 

SHOULD GUIDE COURTS 

The unique issue of cases like Lanier is that the court is dealing with a 
wrongful act that is based in a historical injustice. Professor Katrina Miriam 
Wyman has defined historical injustice by the following characteristics: 

“[H]istorical injustice” generally refers to wrongs that share four 
characteristics: (a) they were committed or sanctioned at least a generation 
ago; (b) they were committed or authorized by one or more collective 
agents, such as a government or corporation; (c) they harmed many 
individuals; and (d) they involved violations of fundamental human rights, 
often discrimination based on race, religion, or ethnicity.140  

Finding a cause of action for a descendant of a historical injustice presents 
complications that extend beyond the scope of this Note.141 Rather, this Part aims 
to explain why historical injustices present unique circumstances that can 
compel the use of the common law to find a new cause of action.  

 

140 Katrina Miriam Wyman, Is There a Moral Justification for Redressing Historical 
Injustices?, 61 VAND. L. REV. 127, 134 (2008). 

141 For a federal case that reckoned with these issues, see In re Afr.-Am. Slave Descendants 
Litig., 471 F.3d 754, 756 (7th Cir. 2006). Judge Richard Allen Posner found the plaintiffs 
lacked standing for a few reasons, namely the traceability of particular transactions to a 
particular enslaved person. Id. at 760. He also expressed concern with the idea of the 
continuing harms of slavery and the implications for the statute of limitations. Id. at 759-60. 
The facts presented in Lanier limit the scope of this Note in that it is looking specifically at 
those descendants who have traced a harm to their family lineage and are seeking an extension 
of the law because the historical injustice should persuade the court to do so. 
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A. Historical Injustices, Intergenerational Trauma, and How They Relate to 
Judicial Decision-Making  

Historical injustices present unique circumstances for courts to reckon 
withnamely, that the court does not face the parties who suffered the original 
harm.142 For those parties seeking symbolic judgments to retroactively declare 
the behavior wrongful, plaintiffs are more likely to seek “monetary 
compensation or the return of economically valuable resources.”143 This 
represents a sort of trickle-down calculation that, while possible to perform, may 
not satisfy standards of traceability. In contrast, claims like the ones in Lanier 
represent an injustice that “contributed to the destruction of ‘a culture’” and the 
way in which a remedy, such as transferring legal title of an item, can repair the 
damage to that culture.144 In these instances, courts are well-suited to dig through 
the history of an item or property, and to uncover the wrongful situation in which 
it was brought about or displaced. The justification for the remedy is also more 
aligned with why courts redress harms in the first place, such as engaging in 
corrective justice.145 

Recognizing a historical injustice as justifying a cause of action must also 
implicitly recognize that the descendant of the person who suffered the injustice 
is the best-suited plaintiff to bring such case. This requires some sort of harm 
experienced by the descendant-plaintiff, which presents its own complications. 
One descendant of the Holocaust posited that “the moral right to demand redress 
for [the injustice] is fading as time passes,” in that descendant claims to redress 
are weaker than those claims from direct victims.146 Most advocates, though, 
“resist the idea that the statute of limitations has run on the wrongs for which 
they seek redress,”147 and instead recognize that any present effects of past 
wrongs can still be remedied.148 For example, in Lanier, the SJC recognized that 
Harvard’s continued ownership and public use of the daguerreotypes plausibly 
caused continuing emotional distress for Lanier.149 But this emotional distress 
lacked a connection to the historical injustice; rather, it was a personalized harm 
to the plaintiff herself. Historical injustices can encapsulate a type of harm 

 
142 Wyman, supra note 140, at 135-36. 
143 Id. at 137. This was the case in In re African-American Slave Descendants Litigation. 

See 471 F.3d at 756. For further analysis, see discussion supra note 141. 
144 Wyman, supra note 140, at 137 (quoting JOHN TORPEY, MAKING WHOLE WHAT HAS 

BEEN SMASHED: ON REPARATIONS POLITICS 58 (2006)). 
145 See id. at 162, where Wyman states: 
[M]ost historical injustices for which redress has been sought can be framed as violations 
of bodily integrity and/or core property rights. . . . Again, because the principle of 
rectification is a moral principle with its own internal logic, the fact that a violation may 
have been legal when it was committed would not affect whether rectification is due. 
146 Id. at 195. 
147 Id. 
148 Id. 
149 Lanier v. President & Fellows of Harvard Coll., 191 N.E.3d 1063, 1083 (Mass. 2022). 
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familiar to courts: continuous harm. However, that harm should be understood 
in context of the long-standing effects of these injustices—namely, 
intergenerational trauma. 

Intergenerational trauma is “the transmission of trauma or its legacy . . . from 
the generation experiencing the trauma to subsequent generations.”150 The 
relationship between intergenerational trauma and racial discrimination is more 
deeply seated than a singular event, and thus cannot be fairly attributed to one 
singular harm. Rather, the harms of slavery continue to have effects on modern-
day Black Americans. For example, the exploitation of Black labor, systemic 
limiting of access to political processes, and clear differential treatment in the 
criminal justice system are all traceable to slavery.151 Judicial understanding of 
intergenerational trauma in a case like Lanier would enable the court to 
recognize that specific harms arise from being enslaved, and when those harms 
continue into the twenty-first century, they can generate unique legal rights to 
see those harm redressed.152 One article published following the Lanier case 
recognized the ways in which recognizing a quasi-property right in Lanier could 
have remedied intergenerational trauma far beyond the transfer of title:  

Granting such interests to descendant plaintiffs will require courts to 
(1) “treat Black dead bodies” with the same respect as “white bodies,” and 
“appreciate the unequal dishonor, destruction, and degradation” that the 
bodies of enslaved Black people “faced for centuries in life and in death”; 
(2) “avoid ratifying exploitation”; (3) prevent “identity-based 
subordination” from continuing to disrupt enslaved Africans’ 
“relationships with their descendants”; and (4) view descendants of the 
enslaved as individuals “whose outrage is legally cognizable,” whose 
“mental anguish is . . . foreseeable [and] compensable,” and who are 
capable of being “trustees for dead persons.”153  

 

150 Intergenerational Trauma, AM. PSYCH. ASS’N, https://dictionary.apa.org 
/intergenerational-trauma [https://perma.cc/PRU9-AXGJ] (last updated Nov. 15, 2023). 

151 See Khushbu Shah & Juweek Adolphe, 400 Years Since Slavery: A Timeline of 
American History, GUARDIAN (Aug. 16, 2019, 2:00 PM), 
https://www.theguardian.com/news/2019/aug/15/400-years-since-slavery-timeline 
[https://perma.cc/7QFW-W728] (discussing detrimental financial and political impacts from 
slavery); German Lopez, A Lasting Impact, N.Y. TIMES (Jan. 26, 2023), 
https://www.nytimes.com/2023/01/26/briefing/the-1619-project-hulu-show.html 
(illuminating how pandemic and racial justice protests further highlight lasting effects of 
slavery on health and justice for Black Americans). 

152 See Property — Reparations via Remedial Interventions — Supreme Judicial Court of 
Massachusetts Holds Descendant Lacks Property Rights in Images of Enslaved Ancestors. — 
Lanier v. President & Fellows of Harvard College, 191 N.E.3d 1063 (Mass. 2022), 136 HARV. 
L. REV. 2192, 2196-97 (2023) (“As ‘chattel property,’ Renty and Delia were denied a right to 
privacy, including the right to refuse to take part in the making of the daguerreotypes — facts 
the court erroneously ignored.” (footnote omitted)). 

153 Id. at 2198 (alteration in original) (footnotes omitted) (quoting Fred O. Smith, Jr., On 
Time, (In)equality, and Death, 120 MICH. L. REV. 195, 203, 207, 226, 237 (2021)). 
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Redress of historical injustices, for all its uniqueness, presents courts with 
common principles encountered in decision-making: a controversy between 
private persons, where one party has contributed to the harm of another, and the 
latter seeks redress. No legislative action would be necessary to recognize that. 
In fact, legislative action would prioritize a one-size-fits-all approach, rather 
than recognize the varied circumstances under which one could bring a claim of 
historical injustice. As shown in the cause of action laid out in the Lanier 
concurrence,154 courts are better suited to consider how a specific act harmed a 
specific culture, how a descendant is connected to that harm, the continuous 
effects of that harm, and what remedy would be appropriate in these specific 
circumstances. In fact, courts already do this through the lens of unjust 
enrichment, as the next Section demonstrates.  

B. How the Courts Can Handle It—and Why the Courts Should  

After establishing that historical injustices present unique, but not impossible, 
situations that courts are able to handle, the logical next determination is how a 
court should go about it. This Section purports to do just that. First, this Section 
examines how equity, a tool within a state court’s common-law powers, already 
provides the foundation for such analysis. Next, it details the cause of action set 
out by the Lanier concurrence and why that cause of action serves as the model 
for how a court could tie together its common-law powers with the recognition 
of historical injustices to provide a remedy for descendants. 

1. Equity and Unjust Enrichment Can Guide Creating Causes of Action 

Equity, while not precisely the same as the common law, is undeniably 
interwoven with it.155 Equity first existed as a distinct area of the law, but due to 
criticisms throughout the twentieth century, many states merged their common 
law and equity courts.156 Equitable remedies, however, maintain some 
distinctions. For example, equitable remedies can only be granted where legal 
remedies are inadequate.157 Accordingly, equitable remedies represent the 
understanding that where no precedent is on point, but there is a clear injustice 
in need of remedy, a court may use its common-law powers to fashion an action 
to obtain a remedy. 

Unjust enrichment is the equitable remedy most likely to justify creating a 
cause of action to remedy a historical injustice. The basic concept of unjust 
enrichment is that a party should not be able to profit through unlawful means, 
and that if the party has unlawfully obtained such profit or goods from another, 

 
154 See supra Section I.C.2. 
155 Andrew Burrows, We Do This at Common Law but That in Equity, 22 OXFORD J. LEGAL 

STUD. 1, 16 (2002). 
156 Russell Fowler, A History of Chancery and Its Equity: From Medieval England to 

Today’s Tennessee, 48 TENN. BAR J. 20, 28 (2012) (“Today only three states maintain 
distinctly separate Chancery Courts: Tennessee, Mississippi and Delaware . . . .”). 

157 Samuel L. Bray, The System of Equitable Remedies, 63 UCLA L. REV. 530, 545 (2016). 
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that profit or good should be returned.158 A historical injustice, likely done to 
exploit the status of a marginalized community, presents a ripe scenario for 
traceable unjust enrichment. While most courts have recognized unjust 
enrichment as a natural extension of the law of contracts or torts, some see it as 
an obligation outside any doctrine of law. For example, Judge Learned Hand 
noted that equitable powers exist outside the need for a remedy within a contract 
or tort claim, in that there is an independent obligation to make restitution 
available.159 Whether unjust enrichment through a historical injustice is tied to a 
tort claim or other obligation to make a plaintiff whole, then, does not affect the 
ultimate conclusion: unjust enrichment, as an equitable remedy, provides the 
justification for a court to correct a historical injustice through common-law 
creation.  

Courts should use this power to correct wrongful obtainment, including an 
obtainment committed through a historical injustice.160 Exploiting the status of 
an enslaved person to the benefit of another is inherently unjust enrichment. An 
item, whether originally owned by the enslaved person or acquired through that 
person’s enslavement, should not remain in the possession of the party that 
wrongfully obtained it. If that item is still in existence and could be restored to 
a descendant, then surely the descendant has a cognizable interest in having it 
returned. No legislative action would be necessary to recognize this cause of 
action; rather, the conclusion naturally extends from the purpose of unjust 
enrichment—to end the wrongful possession. Doing nothing, and instead, 
waiting for the legislature, leaves a “legal void” where a racially based harm is 
committed, and the wrongdoer is permitted to continuously reap the benefits of 
such harm.161 These continuous harms not only perpetuate the general wrong of 
allowing ill-obtained goods to stay in the possession of wrongdoers, but in the 
case of historical injustices, also continue to perpetuate intergenerational trauma. 
Courts should not allow a case to be dismissed where justice is so clearly 
violated, and therefore should recognize their common-law powers enable them 
to create a cause of action rooted in principles of equity.  

2. The Lanier Concurrence’s Model for Creating a Cause of Action  

The idea of “creating” law can be, admittedly, daunting. Not all judges hope 
to create the next “calculus of negligence.”162 However, in recognizing that 
“creating” common law does have to come from somewhere, the logical 
conclusion is that a court would draw from precedent to the best of its ability. 
This is how the Lanier concurrence came to propose a cause of action that would 

 

158 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 1 cmt. b (AM. L. 
INST. 2011). 

159 See The Intellectual History of Unjust Enrichment, supra note 81, at 2088. 
160 Lanier v. President & Fellows of Harvard Coll., 191 N.E.3d 1063, 1095-96 (Mass. 

2022) (Cypher, J., concurring). 
161 See Waterhouse, supra note 134, at 251. 
162 See supra Section II.B. 
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have recognized a quasi-property interest in the daguerreotypes. Justice 
Cypher’s proposed cause of action finds its roots in tort law.163 Her justification 
was founded on the fact that a historical injustice provided a need for a 
remedy.164 The proposed cause of action requires: (1) establishing a lineal 
connection to a relative who had a historical injustice committed to them, 
(2) establishing a connection with an object or item involving that relative, 
(3) showing wrongful creation or obtainment by the defendant, (4) showing 
current harm from defendant’s possession, and (5) demanding a return with no 
response or refusal from the defendant.165 The proper remedy, of course, is 
handing over possession to the plaintiff, as that would be the only way to rectify 
the current harm from defendant’s possession.166 

Justice Cypher’s cause of action is rooted in the concepts this Note has 
previously discussed: finding the power to create in the common law, grappling 
with historic inequalities and intergenerational detriments, and empowering the 
court to fashion a cause of action that remedies a recognizable lasting harm.167 
While not explicitly justifying the cause of action as closely intertwined with 
unjust enrichment, Justice Cypher does recognize that participation in the 
“wrongful creation or attainment” would be a required showing, implicitly 
recognizing the importance of equity here.168 Justice Cypher’s proposal 
demonstrates that the power to create is intrinsically guided by precedent. The 
cause of action pulls from the basic concepts of duty, violation of duty, 
causation, and harm, and extrapolates from them to fit the unique contours of 
the historical injustice—entirely made up of concepts already recognized by 
precedent. In other words, unjust enrichment helps justify the cause of action, 
while traditional state-law structures like torts and property help form the cause 
of action.  

Justice Cypher’s cause of action is, in some respects, limited, and therefore 
may seem difficult to achieve. Admittedly, not every descendant of a historical 
injustice will be able to trace direct lineage. Courts are, of course, open to adapt 
the test as needed—strong circumstantial or indirect evidence, for example, 

 

163 Lanier, 191 N.E.3d at 1102 (Cypher, J., concurring). 
164 Id. at 1092-93 (pointing to lack of remedy for injustices descendants of enslaved 

persons experience). 
165 Id. at 1100-01. 
166 Id. 
167 Id. at 1100. 
In light of this checkered history [in endorsing slavery], I understand this court to have 
a continuing responsibility to ensure, to the fullest extent that our role as Justices may 
permit, that the common law provides a remedy for every substantial wrong. To fulfill 
that responsibility, I think we may do what common-law courts always have been 
empowered to do and recognize a judicial remedy to ensure that where, as here, an 
aggrieved litigant has pleaded a violation of her rights, she has access to an appropriate 
judicial remedy tailored to the facts of her case. 

Id. (citation omitted). 
168 Id. at 1101. 
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could be accepted where lineage is impossible to track, which is likely common 
among descendants of enslaved persons.169 But at the same time, that limitation 
serves as a reminder that finding the power to create through the common law, 
through notions of equity, does not mean that judicial power becomes 
unrestrained. The biggest advantage of judicial remedies over legislative 
remedies is their power to tie the law to the facts of the individual standing before 
the court. Unjust enrichment focuses on wrongful obtainment between a specific 
plaintiff and defendant. Courts, therefore, are not stepping up to the role of the 
legislature by creating causes of action like those in Lanier. Instead, the court 
only has to “create” insofar as it is required to remedy the issue before it. 

Simply put, Justice Cypher’s proposed cause of action represents how the 
common law can be created, and yet still be guided by precedent, equity, and 
general principles of judicial decision-making. This is especially critical in the 
context of the case—Lanier, through her connections to enslaved persons, was 
experiencing the long-term ramifications of a historical injustice. She is surely 
not the only one, though her facts are especially compelling. At the same time, 
her experience might not be widespread enough to justify something like 
legislative action. With Justice Cypher’s cause of action, Lanier need not wait 
for action while Harvard wrongfully retains her ancestors’ photos, hope a 
majority of her representatives deems her issue important, and worry about 
starting new legal proceedings should Harvard not comply with the new 
solution. Instead, she only has one burden—pleading sufficient facts. By 
recognizing that long-term, trickle-down effects of the historical injustice sound 
well in equity, the court could have recognized the solution was already within 
its power. Not only could this have made Lanier whole again, but it could have 
empowered other plaintiffs to come forward with similar connections to 
historical injustices who otherwise must still deal with these unjust results.  

This is not to suggest that Justice Cypher’s proposed cause of action is a one-
size-fits-all action. Instead, the important part is the process—the fact that 
Justice Cypher was able to design an adequate cause of action from notions of 

 

169 Indeed, an intended feature, not a flaw, of slavery is the lack of ancestral records for 
enslaved people and their descendants. See KIANA COX & CHRISTINE TAMIR, PEW RSCH. CTR., 
RACE IS CENTRAL TO IDENTITY FOR BLACK AMERICANS AND AFFECTS HOW THEY CONNECT 

WITH EACH OTHER, (2022), https://www.pewresearch.org/wp-content/uploads/sites 
/20/2022/04/RE_2022.04.14_Black-Identity_FINAL.pdf [https://perma.cc/2FTP-Q6GL]. 

However, not all Black Americans are sure whether their ancestors were enslaved, and 
some say their ancestors were not enslaved. About one-third (34%) say they are not sure 
if their ancestors were enslaved, while 8% say their ancestors were not enslaved. Black 
adults born in the United States (55%) are much more likely to say their ancestors were 
enslaved completely or partially in the U.S. than Black immigrants (21%). 

Id.; Nicole Ellis, Lost Lineage: The Quest to Identify Black Americans’ Roots, WASH. POST 
(Oct. 19, 2021, 4:06 PM), https://www.washingtonpost.com/nation/2020/02/25/lost-lineage-
quest-identify-black-americans-roots/ (“But for Americans descended from enslaved 
Africans, the roots of their ancestry are often a mystery. Family trees go dark after five or six 
generations, a reminder that 150 years ago, black people weren’t considered people.”). 
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common law and equity, and the way she was compelled to by the very same 
reasons judges are compelled to “create” law, is the perfect example of how 
judges can create and why they should. Taking a page from Justice Cypher’s 
book, other common-law state courts could look to this concurrence as a model 
for how to “create the common law”: find a plaintiff who has experienced a 
historical injustice or otherwise long-standing harm; identify concrete harm that 
has derived from that injustice that would otherwise go unremedied due to the 
current state of the law; recognize that notions of equity, especially unjust 
enrichment, demand that the injustice be remedied; and identify a concrete and 
specified cause of action that, once proved, results in the appropriate remedy to 
rectify the harm. 

CONCLUSION 

The role of the common law in creating causes of action is an ongoing 
discussion. This Note foregrounds one case, Lanier, as an example of how a 
court may rationalize a cause of action. Because a state court has the power to 
create the common law, it can, and should, adapt the law to new scenarios, even 
where precise precedent is nonexistent. This power is not unrestrained, but 
rooted in long-standing legal principles, so that when the need arises, there is 
authority to guide the creation of common law. For the purposes of cases like 
Lanier, where historical injustices serve as the underlying context for the harm, 
powers of equity and equitable remedies represent the best justification for 
creating common law. Through equity, courts can recognize causes of action not 
previously anticipated but nevertheless within the realm of judicial power and 
expertise.  

Using this power is especially relevant in the context of cases like Lanier. 
Reckoning with historical injustices may seem especially daunting for courts, 
which do not commonly deal with such large and long-lasting harms. But this 
Note points out that waiting for legislative action is not only ineffective, but 
possibly prevents a descendant of such injustice from ever finding relief. Indeed, 
when plaintiffs plead factual allegations that sound in notions of equity, even 
those stemming from historical injustices, courts are best equipped with the tools 
to apply those notions. The daunting prospect of implementation should not keep 
judges from fully executing their duty to pursue justice.  

Justice Cypher displayed how courts can tailor new causes of action to 
emerging issues while incorporating long-standing common-law principles. 
Utilizing historical justifications for both the court’s power and its duty to create 
a cause of action, Justice Cypher exemplifies how judges can create with respect 
for precedent and order. Though her cause of action may not be widely 
applicable, that limitation shows precisely how judges can use their common-
law power to make a plaintiff whole without completely reworking the legal 
system. The cause of action represents a balance, one courts should be willing 
to perform when faced with historical injustices that result in egregious 
circumstances like those in Lanier. It represents the understanding that courts 
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can, and courts should, use the common law to create just and equitable 
outcomes, for goodness’ sake.  


