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INTRODUCTION

The growth in outdoor recreation on America’s public lands is undeniable and
represents a seemingly permanent development altering management priorities
and policies on these widely beloved lands. Professor Albert Lin, in his thought-
provoking Article, Rationing Public Lands article,! both acknowledges this
change and offers meaningful suggestions on how the responsible public land
management agencies might go about addressing the challenge within the
bounds of existing law. Drawing upon the work of many others, including my
own 2021 article examining The Emerging Law of Outdoor Recreation on the
Public Lands,* Professor Lin confirms the broad discretion land mangers enjoy
in responding to what amounts to an explosion in recreational use on the public
domain. As he and I both note, this explosion is occurring largely in the absence
of specific statutory guidance governing recreation on the nation’s multiple-use
lands. I concur with his analysis and litany of options that land managers should
consider when addressing the access issues facing them.

The challenges confronting the land management agencies over recreation use
and access, however, extend well beyond the existing law into the messy realm
of politics. Under the Constitution, Congress is the lawmaking institution with
authority over the public lands through the Property Clause,® an authority that
the Supreme Court has described as “without limitations.” When exercising that
authority, Congress plainly operates in an inherently political environment,
subject to political pressures and concerns. The President and appointed
executive officials administer the public lands under standards and procedures
established by Congress, which afford considerable flexibility.’ This represents
another point at which politics comes into play as the President’s agenda shapes
(and reshapes) land management agency policies and practices. Indeed,
respected commentators have argued, convincingly, that our public lands are
really “political lands.”

Therefore, as we ponder the legal options for rationing recreation access to
the public lands, we must also take account of the politics enveloping this new
world of industrial scale recreation. This Response (or perhaps more accurately
addendum) to Professor Lin’s article adds a necessary political gloss to the
question of access. It first briefly describes the political and economic

! Albert C. Lin, Rationing Public Lands,104 B.U. L. REv. 345 (2024).

2 See generally Robert B. Keiter, The Emerging Law of Outdoor Recreation on the Public
Lands, 51 ENv’T L. 89 (2021) [hereinafter Keiter, Emerging Law of Outdoor Recreation].

3 U.S. ConsT. art. 1V, § 3, cl. 2.

4 Kleppe v. New Mexico, 426 U.S. 529, 536, 539 (1976); United States v. San Francisco,
310 U.S. 16, 29 (1940).

5 Perkins v. Bergland, 608 F.2d 803, 806 (9th Cir. 1979) (noting “multiple use” standard
“breathes discretion at every pore”); Michael Blumm, Public Choice Theory and the Public
Lands: Why Multiple Use Failed, 18 HARV. ENV’T L. REV. 405, 408-15 (1994).

¢ James L. Huffman, The Inevitability of Private Rights in Public Lands, 65 U. CoLo. L.
REv. 241, 268 (1994); JoHN D. LESHY, OUR COMMON GROUND: A HISTORY OF AMERICA’S
PuBLIC LANDS xii, xv (2022) [hereinafter LESHY, OUR COMMON GROUND].
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environment within which recreation-related decisions are reached regarding the
public lands. Next, it provides examples where and how political influence and
concerns have been injected into recreation access matters. Finally, recognizing
the inevitability of politics in this domain, it argues the need to insulate public
land managers from these pressures to enable them to exercise their best
professional judgment in a transparent, fair, and informed manner when
reviewing access claims and options.

I.  POLITICS AND RECREATION ON THE PUBLIC LANDS

Congress and the President, occupying elected offices, are politically
accountable to an array of constituencies and individuals that have their own
ideas about how access to the public lands should be managed. These
constituencies represent diverse interests: states, tribes, counties, gateway
communities, recreation-related businesses, various recreation interest groups,
conservation organizations, local residents, individual users and visitors, as well
as many others. Moreover, the realm of public land constituencies includes those
whose interests do not align with recreational use, such as the timber, mining,
energy, and ranching industries that long occupied a priority position among
public land users.” In recent years, however, the hierarchy of public land uses
has noticeably shifted, driven by evolving public values, related economic
considerations, and other factors. Consequently, conservation and recreation
have displaced the historic extractive uses in many locations,® while Congress
has steadily increased the acreage set aside for these amenity purposes.’

As an economic matter, visitation and outdoor recreation on the public lands
generate significant economic benefits at the national, state, and local levels.
Enough so that Congress, in 2016, acknowledged this emergent reality by
incorporating outdoor recreation expenditures into the nation’s gross domestic
product index.!® For the year 2022, outdoor recreation constituted 2.2% or
$563.7 billion of the nation’s economic output.!' Among the eleven western
public land states, the gross domestic product from outdoor recreation exceeded

7 CHARLES F. WILKINSON, CROSSING THE NEXT MERIDIAN: LAND, WATER, AND THE FUTURE
OF THE WEST 16-27 (1992).

8 Donna L. Lybecker, The Old West, the New West, and the Next West, in THE
ENVIRONMENTAL POLITICS AND POLICY OF WESTERN PUBLIC LANDS 3, 12-13 (Erika Allen
Wolters & Brent S. Steel eds., 2020); see also Robert B. Keiter, The Greater Yellowstone
Ecosystem Revisited: Law, Science, and the Pursuit of Ecosystem Management in an Iconic
Landscape, 91 U. CoLo. L. REv. 1, 124-37 (2020) [hereinafter Keiter, Greater Yellowstone
Ecosystem Revisited)] (explaining ascendancy of conservation and recreation in Yellowstone
area).

° LESHY, OUR COMMON GROUND, supra note 6, at 472-76.

10" See generally Outdoor Recreation Jobs and Economic Impact Act of 2016, Pub. L. 114-
249, 130 Stat. 999 (2016).

' News Release: OQutdoor Recreation Satellite Account, U.S. and States, 2022, BUREAU
OF ECON. ANALYSIS (Nov. 17, 2023, 1:00 PM), https://www.bea.gov/news/2023/outdoor-
recreation-satellite-account-us-and-states-2022 [https://perma.cc/8D57-FBGA].
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the 2.2% figure in all but two of the states, with Montana the highest at 4.3%
followed by Wyoming at 4.1%.!> While the national economy grew at 1.9% in
2022, outdoor recreation grew at 4.8%.!3 With the exception of the oil and gas
sector, outdoor recreation far outpaces the other extractive industries—mining,
timber, livestock grazing—in terms of economic output and jobs related to the
public lands.!* It was no surprise, then, when Congress adopted the Great
American Outdoors Act in 2020 to enhance recreational opportunities on the
public lands, further highlighting the political and economic importance of
recreation on the public lands.!>

According to the public land management agencies, outdoor recreation is a
critically important local economic driver. In 2022, the national parks hosted
312 million recreation visits, generated $23.9 billion in economic activity for
gateway regions, and contributed 378,400 jobs to the national economy.'® The
Bureau of Land Management (“BLM”) reported more than 80 million recreation
visits in 2022, $11.4 billion in related economic activity, and 76,000 recreation-
related jobs.!” According to a 2016 report, the Forest Service registered 146
million recreation visits to the national forests, which accounted for $9 billion
in economic activity and 148,000 jobs,!® while the U.S. Fish & Wildlife Service
calculated the national wildlife refuges hosted 50 million visitors, generated $3
billion in economic activity, and supported 37,000 jobs.!® By any measure, these
figures are eye opening and continue to increase annually.

No wonder, given these economic realities, the outdoor recreation industry,
along with an assortment of recreation and conservation groups, have become
important political players regarding public land policy. These players include
outdoor product manufacturers, equipment and clothing retailers, and the
consumers of these products. In particular, the Outdoor Industry Association is
quite active in promoting outdoor activities while also lobbying for conservation

12 1d

B 1d

14 U.S. DEP’T OF THE INTERIOR, OFFICE OF POL’Y ANALYSIS, ECONOMIC REPORT FY 2021,
at 43 (2023). According to the report, recreation added $37.9 billion to the economy and
484,000 jobs, compared to nonenergy minerals at $24.1 billion value added and 164,100 jobs,
while grazing and timber accounted for $2.0 billion value added and 46,000 jobs. Id. Fossil
fuel energy accounted for $95.6 billion value added and 680,500 jobs. /d.

15 See generally Great American Outdoors Act, Pub. L. 116-152, 134 Stat. 682 (2020)
(codified at 54 U.S.C. §§ 200401-02).

16 MATTHEW FLYR & LYNNE KOONTZ, NAT’L PARK SERV., 2022 NATIONAL PARK VISITOR
SPENDING EFFECTS, at v (2023).

17 BUREAU OF LAND MGMT., THE BLM: A SOUND INVESTMENT FOR AMERICA (2022),
https://www.blm.gov/sites/default/files/docs/2022-12/2022-SoundInvestment.pdf
[https://perma.cc/SW5Y-8HDW].

18 S, CLINE & C. CROWLEY, NAT’L PARK SERV., ECONOMIC CONTRIBUTIONS OF OUTDOOR
RECREATION ON FEDERAL LANDS 2 (2016), https://www.doi.gov/sites/doi.gov/files/uploads/
recn_econ_brochure fy 2016 2018-04-04.pdf [https://perma.cc/3H65-Q2LT].

Y 1d
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and access purposes,?’ candidly acknowledging that public lands and waters “are
the backbone of our outdoor recreation economy.”?! Other industries are also
part of the burgeoning recreation economy, namely transportation, real estate,
construction, hotels, restaurants, retail shops, ski areas, and guide services, as
well as medical, legal, media, and other professional services. In addition,
conservation groups, such as the Sierra Club, and sport-specific groups, such as
the International Mountain Biking Association, are all actively involved in
advocacy, lobbying, litigation, and other efforts to influence public land policies
at the legislative and agency levels. These entities, while regularly engaged in
shaping outdoor recreation and access policy, can sometimes find themselves at
odds over specific policy and management decisions.

The states and local communities have also hitched themselves to the outdoor
recreation economy, and regularly seek to influence agency access policies and
decisions. The importance of outdoor recreation and tourism at the state level is
reflected in the fact that several states have established outdoor recreation offices
to promote recreational activities and related businesses statewide.?? Local
communities situated amidst the public lands likewise regularly seek to attract
visitors by extolling the recreational and sightseeing opportunities available on
nearby public lands. Several studies conclude that communities located near
protected public lands offering recreation and tourism opportunities enjoy a
notably higher standard of living than those where extractive activities
predominate.?

Given these economic developments and figures, it would blink reality to
think that outdoor recreation does not receive intense political scrutiny at all
levels. The next Section offers a glimpse at instances where politics has inserted
itself into recreation and access decisions, both at the national and local levels.
These examples are not meant to discount the access options that Professor Lin
identifies, but to suggest that the choices can be—and often are—constrained by
political pressures and considerations. This is particularly true where the
responsible agencies have considerable discretion under the governing law.

20 The Outdoor Industry Association represents several hundred manufacturers, retailers,
and related organizations engaged in the outdoor recreation business world. Advocacy,
OUTDOOR INDUS. ASS’N, https://outdoorindustry.org/advocacy [https:/perma.cc/89AP-
HMSC] (last visited Feb. 16, 2024).

2 OuTDOOR INDUS. Ass’N, THE OUTDOOR RECREATION EcoNomy 3 (2017).

22 Margaret A. Walls, The Outdoor Recreation Economy and Public Lands, RES. (Oct. 18,
2018), https://www.resources.org/archives/the-outdoor-recreation-economy-and-public-
lands/ [https://perma.cc/AQ77-ZMY V].

23 RAY RASKER, BEN ALEXANDER, JEFF VAN DEN NOORT & REBECCA CARTER, PROSPERITY
IN THE 21ST CENTURY WEST: THE ROLE OF PROTECTED PUBLIC LANDS (2004),
https://sonoraninstitute.org/files/pdf/prosperity-in-the-21st-century-west-the-role-of-
protected-public-lands-executive-summary-07102004.pdf [https://perma.cc/GH3T-SKUV].
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II. THE POLITICS OF ACCESS AT PLAY

Examples abound where politics have interceded in recreation and other
visitor access issues on the public lands. This reality is evident at multiple levels
and occurs through various means: congressional intervention, presidential
involvement, agency policy revisions, planning and management decisions, state
lobbying and litigation activity, community and business initiatives, conflicts
involving recreation and other user groups—all concerning efforts to revise or
alter access policy and management decisions. The outcomes in these matters
may vary, alignments among the parties may shift, and different political,
economic, scientific, or moral factors may carry the day. In each instance,
though, politics have played a role in the ultimate resolution. It can certainly be
helpful, in other words, to have influential political friends when access is at
issue.

The national parks, beloved by the American public, have frequently served
as a political battleground over access and recreation. One prominent example
involves Congress and its increasingly recurrent utilization of government-wide
shutdowns threatening or resulting in closure of the national parks, which has
regularly garnered prominent, nationwide news coverage.”* Although the real
issues involve partisan federal budgetary disagreements—not park access policy
per se—the national parks have nonetheless come to serve as political symbols
in these skirmishes. The shutdown controversies have seen individual states
funding (and even seeking to take over) select parks to keep them open so
visitors continue coming and spending their money locally.”> The matter
highlights the political importance of the parks, as well as the importance
politicians and the American public place on access, and the fallout that ensues
when access is limited.

On the policy front, the battle over the Park Service’s Management Policies
represented a high-stakes political showdown over the agency’s conservation
and recreation responsibilities. Following the 2004 election, Deputy Assistant
Secretary of the Interior, Paul Hoffman, quietly set about revising the agency’s

24 Jack Healey, Most National Parks Will Close in a Shutdown, Federal Officials Say, N.Y.
TIMES (Sept. 29, 2023), https://www.nytimes.com/2023/09/29/us/national-parks-government
-shutdown.html; LAURA B. COMAY & CAROL HARDY VINCENT, CONG. RsCH. SERV., [F11079,
NATIONAL PARK SERVICE: GOVERNMENT SHUTDOWN ISSUES 1 (2023).

25 Rob Hotakainen, When the Government Shuts Down, Parks Take Center Stage,
GREENWIRE (Sept. 27, 2023, 1:44 PM), https://www.eenews.net/articles/when-the-
government-shuts-down-parks-take-center-stage/  [https://perma.cc/4SAU-3GV5];  Sean
Higgins, Some States Pick Up the Tab To Keep National Parks Open During Federal
Shutdown, NPR (Sept. 30, 2023, 12:03 PM), https://www.npr.org/2023/09/30/1202784111/
states-fund-national-parks-government-shutdown-nps-zion-utah-arizona-colorado; Anita
Snow, Utah and Arizona Will Pay to Keep National Parks Open if Federal Government
Shutdown Occurs, L.A. TIMES (Sept. 29, 2023, 3:00 AM PST), https://www.latimes.com/
world-nation/story/2023-09-29/utah-and-arizona-will-pay-to-keep-national-parks-open-if-
federal-government-shutdown-occurs; COMAY & VINCENT, supra note 24, at 2.
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all-important Management Policies,?® which serve as a critical governing
document for park superintendents and their staff. Hoffman had previously
directed the Cody, Wyoming, Chamber of Commerce, where he led opposition
to Yellowstone’s snowmobile policy changes.?” His draft revisions would alter
the agency’s longstanding interpretation of the Organic Act by effectively
privileging recreation over conservation, specifically providing motorized
recreation activities greater access to the parks. Following a Senate hearing,
strong editorial criticism, and ensuing public uproar, the Park Service made a
few modest revisions to the Management Policies, while reaffirming that
conservation took priority over recreation when the two conflicted. The episode,
as it evolved, vividly illustrated national-level politics at work over access
priorities and conservation.?®

The political dimensions of national park access policy were also on full
display during the prolonged battle over snowmobiles in Yellowstone National
Park. After agency officials approved wintertime snowmobile use in the park
during the 1960s, the number of snowmobile visits gradually accelerated,
reaching 70,000 visits by 1983 and jumping to 143,000 in 1992, prompting the
gateway community of West Yellowstone to proclaim itself the “snowmobile
capitol of the world.”? As the number of snowmobile riders kept growing,
conservation groups pressured park officials to control their numbers, citing
excessive noise and exhaust pollution, as well as conflicts with wildlife and other
visitors. In late 2000, under the Clinton administration, the Park Service released
a plan to phase out snowmobiling over a three-year period,’® triggering
immediate opposition by the state of Wyoming, West Yellowstone, the
International Snowmobile Industry Association, and others challenging the
closure plan.3!

Following the 2000 election, which ushered in a new presidential
administration, the politics of Yellowstone snowmobiling came into full view.
At that point, the Park Service reversed course and reopened the park to
snowmobile use, prompting an epic struggle between competing federal courts
over the Park Service’s wavering efforts to manage Yellowstone snowmobile

26 See generally NAT’L PARK SERV., MANAGEMENT POLICIES (2000).

27 JONATHAN B. JARVIS & T. DESTRY JARVIS, NATIONAL PARKS FOREVER: FIFTY YEARS OF
FIGHTING AND A CASE FOR INDEPENDENCE 104-105 (2022).

28 For a detailed account by two brothers directly involved in this and other National Park
Service Management Policies controversies, see JARVIS & JARVIS, supra note 27, at 86-114.
See also ROBERT B. KEITER, TO CONSERVE UNIMPAIRED: THE EVOLUTION OF THE NATIONAL
PARK IDEA 75-76 (2013) [hereinafter KEITER, TO CONSERVE UNIMPAIRED].

29 MICHAEL J. YOCHIM, YELLOWSTONE AND THE SNOWMOBILE: LOCKING HORNS OVER
NATIONAL PARK USE 57 (2009); KEITER, TO CONSERVE UNIMPAIRED, supra note 28, at 77-78.

30 Record of Decision; Winter Use Plans for the Yellowstone and Grand Teton National
Parks and John D. Rockefeller, Jr., Memorial Parkway, 65 Fed. Reg. 80908 (Dec. 22, 2000).

31 Int’l Snowmobile Mfrs. Ass’n v. Norton, 340 F. Supp. 2d 1249, 1254 (D. Wyo. 2004).
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access.’?> A D.C. federal court, asserting that the agency’s actions were
motivated by political considerations, enjoined the Bush administration’s
decision reinstating snowmobile use in the park,’* while a Wyoming federal
court, citing the local economic importance of Yellowstone snowmobiling and
discerning a prejudged political decision, blocked reinstatement of the Clinton-
era closure plan.?* In the meantime, Congress entertained—but consistently
failed to pass—bills both opening and closing the park to snowmobiling.’> As
the controversy evolved, Wyoming politicians managed to intimidate the Park
Service into keeping Sylvan Pass at Yellowstone’s eastern entrance open to
snowmobiles during the winter despite the high cost and danger.3¢ Eventually,
the agency devised a compromise plan significantly limiting but not prohibiting
snowmobile activity in the park that somehow proved acceptable to all sides—
the hallmark of a political compromise.?’” From the outset, this high profile
access controversy was embroiled in politics linked to specific park impacts and
broader national park policy concerns, as well as local economic repercussions.

As Professor Lin notes, access concerns can also be addressed by
redesignating public lands for new purposes, an example being the overlaying
of a wilderness designation on multiple use lands, which effectively limits access
to specific uses.*® Congress has reserved for itself the authority to designate new
wilderness areas, making this an inherently political process.’* Where
wilderness designation debates once mainly pitted extractive industries against
conservation and recreation interests, these debates are now also defined by
conflicts between and among conservation and recreation groups.*® One such

32 See generally Joanna M. Hooper, Blowing Snow: The National Park Service’s
Disregard for Science, Law, and Public Opinion in Regulating Snowmobiles in Yellowstone
National Park, 34 ENV’T L. REP. 10975 (2004).

33 Fund for Animals v. Norton, 294 F. Supp. 2d 92, 108 n.11 (D.D.C. 2003); see also
Greater Yellowstone Coalition v. Kempthorne, 577 F. Supp. 2d 183, 210 (D.D.C. 2008).

34 Int’l Snowmobile Mfts. Ass’n v. Norton, 304 F. Supp. 2d 1278, 1287-89, 1291 (D. Wyo.
2004); see also Wyoming Lodging & Restaurant Ass’n v. U.S. Dep’t of the Interior, 398 F.
Supp. 2d 1197, 1221-22 (D. Wyo. 2005); Wyoming v. U.S. Dep’t of the Interior, 587 F.3d
1245, 1254-55 (10th Cir. 2009).

35 See, e.g., National Parks Snowmobile Restrictions Act, H.R. 1465, 107th Cong. (2001);
National Park Service Winter Access Act, S. 365, 107th Cong. (2001); Yellowstone
Protection Act, S. 965, 108th Cong. (2003).

36 YocHIM, supra note 29, at 202-208; see also id. at 101-107 (describing politics involved
in extending Continental Snowmobile Trail through Grand Teton National Park).

37 See generally U.S. DEP’T OF THE INTERIOR, NAT’L PARK SERV., RECORD OF DECISION,
WINTER USE PLAN AND SUPPLEMENTAL ENVIRONMENTAL IMPACT STATEMENT, YELLOWSTONE
NATIONAL PARK (2013).

38 Lin, Rationing Public Lands, supra note 1, at 411-13; 16 U.S.C. § 1133 (2023).

316 U.S.C. §§ 1132(b), (c) (2023); LEsHy, OUR COMMON GROUND, supra note 6, at 468-
69.

40 DouG ScoTT, THE ENDURING WILDERNESS: PROTECTING OUR NATURAL HERITAGE
THROUGH THE WILDERNESS ACT 6-7 (2002); Keiter, Greater Yellowstone Ecosystem
Revisited, supra note 8, at 124-34 (2020).
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example involved Montana’s Beaverhead-Deerlodge National Forest, where an
impasse between conservation, recreation, and timber groups cratered the
collaboratively negotiated Forest Jobs and Recreation Act.#! In Montana’s
Custer Gallatin National Forest, the recent forest planning process saw several
recreation and conservation groups reach agreement over new wilderness and
recreation area designation recommendations for a popular Wilderness Study
Area, only to see their proposal adamantly opposed, for different reasons, by off
road vehicle enthusiasts and other conservation groups.*? The forest supervisor,
in her final decision, largely endorsed the collaboratively negotiated
recommendations, while implicitly acknowledging the political dimensions of
the controversy.*3

In recent years, the political aspects of public land designations is nowhere
more evident than when the President has employed the Antiquities Act of 1906
to protect “objects of historic or scientific interest” as a national monument—a
designation that imposes access limitations on the area.** The ongoing
controversy over Utah’s Bears Ears National Monument and Grand Staircase-
Escalante National Monument represents a classic example of politics infusing
access to public lands. In both cases, the original proclamations were
deliberately crafted in an effort to minimize Utah’s concerns,* namely by giving
the BLM (rather than the Park Service) responsibility for the monuments, by
leaving state oversight of water and wildlife resources unchanged, and by
allowing livestock grazing to continue.*® But these essentially political
concessions did not deter Utah or the affected counties from suing—
unsuccessfully—to overturn the designations.*” Utah proved more successful in
the political arena, however, convincing President Trump to dramatically
modify both monument proclamations, providing much greater access to the
affected public lands for the mining and energy industries, as well as ranchers

418,37, 113th Cong. (2013); Ted Fellman, Collaboration and the Beaverhead-Deerlodge
Partnership: The Good, the Bad, and the Ugly, 30 PUB. L. & RES. L. REV. 79 (2009); Martin
Nie & Michael Fiebig, Managing the National Forests Through Place-Based Legislation, 37
EcoLogy L.Q. 1, 23-31 (2010).

42 Keiter, Greater Yellowstone Ecosystem Revisited, supra note 8, at 132-34.

4 U.S. FOREST SERV., R1-19-07, RECORD OF DECISION: CUSTER GALLATIN NATIONAL
FOREST, LAND MANAGEMENT PLAN 20-23 (2020).

44 Antiquities Act of 1906, Pub. L. 59-209, 34 Stat. 225 (1906) (codified at 54 U.S.C.
§ 320301 (2023)).

4 John D. Leshy, Essay, The Babbitt Legacy at the Department of the Interior: A
Preliminary View, 31 ENV’TL. 199, 216-17 (2001).

46 Proclamation 6920—Proclamation Establishing Grand Staircase-Escalante National
Monument, 61 Fed. Reg. 50223, 50225 (Sept. 18, 1996) (President William Clinton);
Proclamation No. 9558—Establishment of the Bears Ears National Monument, 82 Fed. Reg.
1139, 1143 (Jan. 5, 2017) (President Barack Obama).

47 See generally Utah Ass’n of Cntys. v. Bush, 316 F. Supp. 2d 1172 (D. Utah 2004),
appeal dismissed, 455 F.2d 1094 (10th Cir. 2006).
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and off-road vehicle enthusiasts.*® Yet three years later, following the 2020
election, President Biden reversed Trump’s handiwork, not only reinstating but
also enlarging the original national monument boundaries and imposing access
limitations.*® Invoking state sovereignty and economic concerns, Utah has taken
the President to court,’® once more revealing the acrimonious political nature of
what basically involves questions of access and use of these public lands.
Federal agency planning processes, which establish standards and limitations
governing use and access to the public lands, are often entwined in politics,
pitting state and local interests against federal concerns. One example involves
the BLM’s travel plans, which regulate, among other things, motorized and
nonmotorized recreation opportunities on these public lands. In Utah, following
extensive litigation by conservation groups, including a lawsuit challenging
Trump-era plans opening the public lands to widespread off-road vehicle
(“ORV™) activity,’! the Biden administration prepared new BLM travel
management plans that closed substantial areas to motorized access, reflecting a
different political agenda for managing these lands.>?> Vigorously objecting to
the new plan limiting access to popular off highway vehicle (“OHV”) areas, the
state of Utah, nearby counties, and OHV groups have mounted legal challenges
seeking to reverse this notable change in motorized recreational access.’* A
similarly heated controversy has erupted in southwestern Wyoming over the
BLM’s draft Rock Springs Area Management Plan, which spans 3.6 million
acres. The draft plan proposes new conservation designations, limitations on
energy activities, and closes 225,000 acres to off road vehicles, while leaving

48 Proclamation No. 9681—Modifying Bears Ears National Monument, 82 Fed. Reg.
58081, 58085-86 (Dec. 8, 2017) (President Donald Trump); Proclamation No. 9682—
Modifying Grand Staircase-Escalante National Monument, 82 Fed. Reg. 58089, 58093 (Dec.
8, 2017) (President Trump); see also John C. Ruple, The Trump Administration and Lessons
Not Learned from Prior National Monument Modification, 43 HARV. ENV’T L. REV. 1, 12-19
(2019).

49 Proclamation No. 10285—A Proclamation on Bears Ears National Monument, 86 Fed.
57321, 57330 (Oct. 15, 2021) (President Joseph Biden); Proclamation No. 10286—A
Proclamation on Grand Staircase-Escalante National Monument, 86 Fed. Reg. 57335, 57344-
45 (Oct. 15, 2021) (President Biden).

30" Garfield County v. Biden, No. 22-¢v-00059, 2023 WL 5180375, at *1-2 (D. Utah Aug.
11, 2023).

1S, Utah Wilderness All. v. Burke, 981 F. Supp. 2d 1099, 1102-03 (D. Utah 2013); S.
Utah Wilderness All v. U.S. Bureau of Land Mgmt., No. 21-CV-91, 2022 WL 1597672, at
*1-2 (D. Utah 2022 May 19, 2022).

52 See generally BUREAU OF LAND MGMT.: MOAB FIELD OFF., DOI-BLM-UT-Y010-2020-
0097-EA, DECISION RECORD: LABYRINTH/GEMINI BRIDGES TRAVEL MANAGEMENT PLAN
(2023).

33 Utah Authorities Challenge BLM'’s Travel Management Decision, UTAH DEP’T OF
NAT’L RES. (Nov. 2, 2023), https://naturalresources.utah.gov/dnr-newsfeed/utah-authorities-
challenge-blms-travel-management-decision  [https://perma.cc/A4YJ-SKXX];  Brooke
Larsen, Public-Land Recreation Management near Moab Gets an Overhaul, HIGH COUNTRY
NEws (Sept. 29, 2023), https://www.hcn.org/articles/public-lands-public-land-recreation-
management-near-moab-gets-an-overhaul [https://perma.cc/G4QW-3C4T].
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3.37 million acres open to ORV travel.>* Wyoming’s governor, attorney general,
congressional delegation, state legislators, and various user groups have all
decried the plan in the harshest terms, putting enormous political pressure on the
agency to reconsider these access limitations or face litigation and possible
congressional intervention.’> Passions run high in both of these BLM planning
matters, most notably involving motorized recreation, prompting an assortment
of political allies to challenge these agency efforts to control ORV access on
previously open public lands.

Another example where agency planning processes have run head long into
local politics involves the Park Service’s efforts to introduce a reservation
system governing access to Arches National Park, which sits just outside the
town of Moab, Utah. In 2016, confronted with a sharp increase in park visitation,
vehicle traffic clogging park roads, and limited parking areas, Arches officials
began evaluating options to control the mounting number of cars entering the
park.’® A year later, they released a Traffic Congestion Management Plan that
recommended a timed entry reservation system, rejecting a proposed shuttle bus
system similar to the ones at Zion and Bryce Canyon national parks.3” When a
separate study predicted such a system could cost the local economy $22 million
in lost revenue, the Moab business community and local politicians objected
loudly.’® The acting Secretary of the Interior heard them and directed the Park
Service to restudy the shuttle system option.® The traffic situation only
worsened in the ensuing years, however, prompting the Park Service to revive

4 See generally BUREAU OF LAND MGMT., ROCK SPRINGS FIELD OFF.: DRAFT RESOURCE
MANAGEMENT PLAN REVISION AND DRAFT ENVIRONMENTAL IMPACT STATEMENT, VOL. 1
(2023).

35 Leo Wolfson, Wyoming AG Says State Will Sue BLM over Controversial Rock Springs
Plan, CowBoy ST. DAILY (Nov. 13, 2023), https://cowboystatedaily.com/2023/11/13/
wyoming-ag-says-state-will-sue-blm-over-controversial-rock-springs-plan/
[https://perma.cc/BM3X-HDU2]; Jonathan Thompson, Outrage, Disinformation, Threats
Rise Up in Wyoming around a BLM Land Plan, HIGH COUNTRY NEWS (Oct. 26, 2023),
https://www .hcn.org/articles/landline-outrage-disinformation-and-threats-rise-up-in-
wyoming-around-a-blm-land-plan.

6 Brian Mafly, Traffic Jams at Arches Have Managers Thinking About Requiring
Reservations, SALT LAKE TRIB. (May 217, 2016),
https://archive.sltrib.com/article.php?id=2758894&itype=CMSID& gl=1*9du908* ga*MT
EwNTYzMjgxOC4xNzA1MDkzNTY0* ga DC2TIEEO8T*MTcwNTA5MzU2My4xLjEu
MTcwNTASMzcyNC4yMS4wLjA [https://perma.cc/ZD7C-5ZSK].

57 See generally NAT’L PARK SERV.. ARCHES NAT’L PARK, TRAFFIC CONGESTION
MANAGEMENT PLAN (2017).

38 Kurt Repanshek, Arches National Park to Study More Options for Traffic Management,
NAT’L PARKS TRAVELER (Mar. 19, 2019), https://www.nationalparkstraveler.org/2019/
03/arches-national-park-study-more-options-traffic-management  [https://perma.cc/T7THV-
WF9V]; Ashley Bunton, County, Business Owners React to Impact of Arches Reservation
Plan, MoAB SUN NEws (2019), https://moabsunnews.com/2019/03/07/county-business-
owners-react-to-impact-of-arches-reservation-plan/ [https://perma.cc/CRZ6-GS2L].

3 See generally NAT’L PARK SERV.: ARCHES NAT'L PARK, TRAFFIC CONGESTION
MANAGEMENT PLAN, supra note 58.
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the timed-entry reservation system proposal.® This time the local community
welcomed it, increasingly frustrated over the mounting congestion and lengthy
park entry delays. An initial study indicates that the reservation system has
largely solved the park access problem and satisfies most visitors without
hurting local revenues.®! The Arches entry controversy represents an instance
where agency officials, confronted with local political and economic backlash
as well as upper-level political intervention, were initially compelled to abandon
their timed entry proposal, but were soon able to implement it due to shifting
political winds.

The list of politically motivated interventions in agency planning processes
and management decisions addressing access to the public lands goes on. To
mention a few more, consider: the seemingly endless conflict over automobiles
in Yosemite Valley;®? the extended debate, litigation, and political compromises
over recreation fees on federal lands:®? the protracted litigation by western states
and others over the quite different Clinton-era and Bush-era national forest
roadless rules, which essentially ended motorized access to these lands.* and
the uproar during the early 1990s over the Greater Yellowstone Vision document
that was perceived to limit access to the region’s public lands.®® Given the
important economic role that federal lands play in the public land states and
nearby communities, it is no wonder that political controversy often
accompanies agency efforts to control access, regardless of the means chosen.

III. CONFRONTING THE POLITICS OF ACCESS

Controversy over access to and use of the public lands has become something
of a wedge political issue across much of the West and elsewhere. At one level,
the access issue regularly pits the federal land management agencies against

0 News release, Nat’l Park Serv., National Park Service to Pilot Timed Entry System at
Arches National Park in 2022 (Dec. 10, 2021), https://www.nps.gov/arch/learn/
news/news121021.htm

61 WAYNE FREIMUND & IREE WHEELER, ARCHES NATIONAL PARK: 2022 PILOT TIMED-
ENTRY VISITOR EXPERIENCE SURVEY TECHNICAL REPORT, at ii (2023).

62 WILLIAM R. LOWRY, REPAIRING PARADISE: THE RESTORATION OF NATURE IN AMERICA’S
NATIONAL PARKS 63-106 (2009).

3 See generally Adams v. U.S. Forest Serv., 671 F.3d 1138 (9th Cir. 2012); CAROL HARDY
VINCENT, CONG. RES. SERV., RL33730, RECREATION FEES UNDER THE FEDERAL LANDS
RECREATION ENHANCEMENT ACT 5-6 (2010); Scott Silver, The Recreation Fee Demonstration
Program and Beyond, 22 GEO. WRIGHT F. 68 (2005).

4 See generally Kootenai Tribe v. Veneman, 313 F.3d 1094 (9th Cir. 2002); Wyoming v.
U.S. Dep’t of Agric., 277 F. Supp. 2d 1197 (D. Wyo. 2003), dismissed as moot, 414 F.3d
1207 (10th Cir. 2005).

5 See generally Bruce Goldstein, Can Ecosystem Management Turn an Administrative
Patchwork into a Greater Yellowstone Ecosystem, 8 Nw. ENV’T J. 285 (1992); Pamela
Lichtman & Tim W. Clark, Rethinking the “Vision” Exercise in the Greater Yellowstone
Ecosytem, 7 SOC’Y & NAT. RES. 459 (1994); John Freemuth & R. McGreggor Cawley,
Science, Expertise, and the Public: The Politics of Ecosystem Management in the Greater
Yellowstone Ecosystem, 40 LANDSCAPE & URB. PLANNING 211 (1998).
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individual states as well as local communities and businesses—a manifestation
of the federalism tensions built into our constitutional system. At another level,
it can pit recreation interests against one another, generally in the form of
motorized and mechanical recreation users versus those who eschew
mechanized forms of recreation. At yet another level, the issue sometimes finds
recreation and conservation interests at loggerheads, two groups frequently
allied with each other on public land management issues. Even when the access
issue merely involves how to deal with the sheer volume of people seeking some
form of recreation or pleasure on the public lands, the matter inevitably raises
local economic concerns with political overtones. There is, moreover, a partisan
side to these access questions, one that regularly finds liberal-leaning politicians
aligning with regulatory approaches that control access to preserve
environmental qualities, while conservative-leaning politicians tend to align
with local economic interests seeking to maintain open, unregulated access.

The point is not to choose sides in these ongoing access debates, but to
understand fully the pressures and tensions at play as the land management
agencies seek to meet their often-conflicting obligations to safeguard
environmental values while providing public recreational opportunities free
from user conflicts and overcrowding. The fact that Congress has not specified
in any detail how agency officials are to accomplish these twin objectives—with
the exception of national parks, wilderness areas, and other protected lands—is
proof of how difficult and politically fraught access decisions have become.%¢
Instead, under the multiple use standard, Congress has given the land
management agencies considerable discretionary room to make these decisions,
effectively relieving itself from making the tough choices often involved.®’
While such an approach enables the agencies to take account of local
geographic, ecological, economic, and cultural variations on the landscape, it
also invites controversy and political intermeddling. One potential solution is for
Congress to provide, through legislation, clearer guidance to the agencies on
managing recreation and access on the multiple use public lands, which could
provide helpful political cover for agency officials.®

To deal with this reality, as Professor Lin notes, agency officials typically
embrace the planning, environmental analysis, and public involvement
requirements they must follow under the National Environmental Policy Act,
National Forest Management Act, Federal Land Policy and Management Act,
and other laws when making access decisions.®® While not a panacea, these legal
obligations are intended to ensure that agency decisions are transparent and well-
reasoned, that they take account of relevant scientific and economic data as well

66 Keiter, Emerging Law of Outdoor Recreation, supra note 2, at 153-54.

7 Lin, Rationing Public Access, supra note 1, at 368; Keiter, Emerging Law of Outdoor
Recreation, supra note 2, at 145.

8 See Keiter, Emerging Law of Outdoor Recreation, supra note 2, at 153-55 (proposing a
Public Lands Outdoor Recreation Act for multiple use national forest and BLM lands).

 Lin, Rationing Public Access, supra note 1, at 368-69.
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as public values, and that they consider a range of alternatives—all in an effort
to clarify and resolve the competing concerns and interests at stake. While this
surely invites political considerations into the process, it at least does so in a
transparent manner that provides an opportunity for all views to be considered,
so long as agency officials do not use the categorical exclusion device to shortcut
the process,’® and so long as these same officials reach out to marginalized
communities to ensure their views and concerns are heard in the process.”!
Alternatively, the agencies and interested parties have resorted to stakeholder-
based initiatives and collaborative processes, seeking to negotiate mutually
acceptable access arrangements in the shadow of the law,’? as occurred in the
Custer-Gallatin forest planning process.”>

As evident from the examples above, these public processes do not eliminate
politics from access questions, but they at least bring the politics more into the
open. With visitation and recreation surging on the public lands, we can expect
access issues to continue emerging. Given the inherently political dimensions of
public land management, there is little reason to think politically motivated
entities and concerns will not continue to play a role in access matters. The
challenge is to acknowledge this inevitability while insulating, as much as
possible, public land managers from these pressures. Inclusive collaborative
processes represent one option that can help ameliorate these pressures. The
ultimate goal is to enable the agencies to employ guidelines like those outlined
by Professor Lin to ensure informed, fair, and equitable access decisions. A
result that would go far toward safeguarding the unique qualities and
experiences available on our public lands while enabling visitors to continue
enjoying these special places, albeit in a sometimes restrained manner.

70 Id. at 378-79.
"V Id. at 401-04.

2 See Keiter, Emerging Law of Outdoor Recreation, supra note 2, at 150-53 (providing
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73 See supra notes 42-43 and accompanying text.



