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ABSTRACT

Over the past fifty years, cesarean rates in the United States have soared from
five percent to thirty-two percent. Meanwhile, WHO guidance has consistently
set an ideal cesarean rate of ten to fifteen percent, making roughly two-thirds of
US cesareans medically unnecessary and inadvisable. These unnecessary cesar-
eans come at a real cost: worse medical outcomes for both mother and fetus,
outsized medical bills, and the physical and dignitary harms of an unnecessary
invasive surgery that patients often consent to under physician pressure, a form
of obstetric violence. Yet after decades of activism, the rate has only continued
to increase.

Physicians and proponents of tort reform have long pointed to fear of mal-
practice liability as a cause of unnecessary cesareans. However, recent research
shows that physicians generally do not perform cesareans as defensive medicine
and that certain tort incentives reduce unnecessary cesareans by countering fi-
nancial incentives to operate. This Note builds on these studies to propose a tort
reform that would optimize malpractice pressure to refrain from unnecessary
cesareans: shifting from the traditional standard of care to an evidence-based
medicine standard of care.

The traditional physician standard of care compares a physician’s actions to
what is customary in the medical profession, obviating the requirement to stay
abreast of industry best practices found in other tort regimes. Evidence-based
medicine, by contrast, emphasizes following peer-reviewed clinical practice
guidelines and using checklists to ensure that procedures are medically neces-
sary. This Note argues that shifting the standard of care away from custom and
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toward clinical guidelines would provide a more objective metric for evaluating
physician decisions to perform cesareans, one that would caution against oper-
ating in many cases because modern guidelines focus on reducing unnecessary
cesareans. Finally, this Note proposes that informed consent causes of action
provide the easiest and most effective routes to implementing an evidence-based

medicine standard of care.
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INTRODUCTION

Expectant mothers entering the delivery room face a one-in-five chance of
being unnecessarily subjected to serious and invasive surgery that increases the
risk of harm to themselves and to their child.! While generally accepted,
cesarean surgery is a serious operation that involves cutting through a patient’s
abdomen and uterus to extract the fetus.? The procedure can be lifesaving, but
cesareans are only necessary in ten percent of all cases.? There is no evidence of
any benefit to either mothers or newborns from unnecessary cesarean
procedures.* Conversely, women are significantly more likely to be killed or
disabled if they undergo cesarean surgery rather than delivering vaginally and
face a more prolonged and painful recovery period even when the surgery goes
well.

Despite the risks associated with cesarean delivery, cesarean rates have
continued to climb over the past fifty years.® In 1970, just over five percent of
births were completed using the cesarean procedure.” By 1988, that number had
climbed to twenty-two percent and patient advocacy groups, politicians, and
physicians began sounding the alarm bells.® Despite efforts to turn the tide, rates
continued to increase, reaching an all-time high at nearly thirty-three percent in

! See AP Betran, MR Torloni, JJ Zhang & AM Giilmezoglu, WHO Statement on
Caesarean Section Rates, 123 BJOG: INT’L J. OBSTETRICS & GYNAECOLOGY 667, 667-68
(2015) [hereinafter WHO Statement], https://obgyn.onlinelibrary.wiley.com/doi/10.1111
/1471-0528.13526 [https://perma.cc/L2XL-BUXE] (estimating ideal c-section rate of ten
percent of deliveries); Joyce A. Martin, Brady E. Hamilton, Michelle J.K. Osterman, Anne K.
Driscoll & T.J. Mathews, Births: Final Data for 2015, 66 NAT’L VITAL STATS. REPS. 1, 2
(2017) (reporting that cesarean surgery was performed in thirty-two percent of deliveries in
2015). While these statistics do not reflect whether a cesarean was necessary in a particular
case, they show that at a population level, twenty percent of deliveries end in an unnecessary
cesarean.

2 C-section, MAYO CLINIC, https://www.mayoclinic.org/tests-procedures/c-section/about/
pac-20393655 [https://perma.cc/SLNH-EBQS] (last visited Aug. 25, 2023) (describing what
to expect during and after cesarean surgery).

3 WHO Statement, supra note 1, at 667 (updating WHO estimates of ideal c-section rates
from ten-to-fifteen percent rate set in 1985).

4 Id. (adjusting c-section estimate to ten percent and no higher based on risks and lack of
benefits associated with performing cesareans in more than ten percent of cases).

3 Caesarean Section Use Has Almost Doubled Globally Since 2000, Sc1. DALY (Oct. 11,
2018)  [hereinafter ~Sci. DAILY],  https://www.sciencedaily.com/releases/2018/10/
181011190654.htm [https://perma.cc/8D2L-7UFA] (stating cesarean rate increased from
twelve to twenty-one percent of all births from 2000 to 2015 and discussing harms associated
with overuse of surgery).

6 See Hilary E. Berkman, 4 Discussion of Medical Malpractice and Cesarean Section, 70
OR. L. REV. 629, 629 (1991) (discussing factors that contribute to high c-section rate and legal
issues related to unnecessary surgeries).

7.

8 See id.
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2009 before leveling off at thirty-two percent.’ Despite claims that the rates are
driven by patients’ desire for “designer births,”'® mothers request and receive
cesarean operations in just two-and-a-half percent of deliveries.!! That means
that physicians decide to recommend and perform the surgery in the remaining
thirty percent of deliveries. Therefore, rebalancing physician incentives is key
to reducing the untenable rate of unnecessary cesareans in the U.S., procedures
that expose patients to unnecessary risk and longer, more painful recoveries.
Since the 1980s, doctors in the U.S. have cited fear of malpractice liability as
the main driver of cesarean rates.!> Doctors claim they face criticism and legal
liability if deliveries do not go well and they did not perform a cesarean, even if
the surgery would not have made a difference.!3 By contrast, some have argued
that physicians are unlikely to face liability for performing unnecessary
cesareans, even when they perform the procedures negligently.!# Therefore, the
traditional narrative goes, tort incentives encourage unnecessary cesareans
because physicians risk a malpractice suit if they fail to operate and do not face
liability if they perform an unnecessary or negligent cesarean. However, recent
research casts doubt on this traditional narrative and suggests that the right kind
of tort liability can actually reduce cesarean rates.'> Instead, these studies

° Martin et al., supra note 1, at 2.

19 Heather Joy Baker, “We Don’t Want To Scare the Ladies: ” An Investigation of Maternal
Rights and Informed Consent Throughout the Birth Process, 31 WOMEN’S RTS. L. REP. 538,
566 (2010) (describing and rejecting “designer birth” hypothesis, which posits that women
choose cesareans because of efficiency and potential cosmetic benefits of surgery).

' Am. Coll. of Obstetricians and Gynecologists, ACOG Committee Opinion Number 761 :
Cesarean Delivery on Maternal Request, 133 OBSTETRICS & GYNECOLOGY 73, 74 (2019)
[hereinafter ACOG Committee Opinion], https://www.acog.org/-/media/project/acog/
acogorg/clinical/files/committee-opinion/articles/2019/01/cesarean-delivery-on-maternal-
request.pdf [https://perma.cc/6NE3-6QBL] (providing recommendations for providers when
mothers request cesarean surgeries).

12 Berkman, supra note 6, at 629.

13 Kelly F. Bates, Note, Cesarean Section Epidemic: Defining the Problem—Approaching
Solutions, 4 B.U. PuB. INT. L.J. 389, 404-05 (1995) (citing studies confirming link between
fear of malpractice suits and defensive cesareans, though noting doctors are unlikely to face
liability even if patients sue).

14 Berkman, supra note 6, at 632-33 (noting all cases involving unnecessary cesareans
related to procedures that went awry and no plaintiffs had yet prevailed on theory that
physician was negligent in performing unnecessary procedures); Jamie R. Abrams, Distorted
and Diminished Tort Claims for Women, 34 CARDOZO L. REV. 1955, 1995 (2013) (theorizing
courts allow absence of fetal harms to preclude any inquiry into maternal harms); Baker, supra
note 10, at 550-51 (discussing lack of liability for unnecessary procedures under theory of
informed consent, specifically under defense of implied consent).

15 Janet Currie & W. Bentley MacLeod, First Do No Harm? Tort Reform and Birth
Outcomes, 123 Q.J. ECoN. 795, 795 (2008) (analyzing national vital statistics on individual
births to determine whether tort reform impacted procedures performed and health outcomes);
Michael Frakes, Defensive Medicine and Obstetric Practices, 9 J. EMPIRICAL LEGAL STUD.
457, 478 (2012) (utilizing data on physician behavior to estimate relationship between
malpractice pressure and frequency of cesarean section). But see Y. Tony Yang, Michelle M.
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indicate that financial incentives are the primary cause of unnecessary
cesareans. !¢

One challenge for using tort law to counteract these financial incentives to
perform unnecessary cesareans is the traditional professional standard of care by
which juries judge a physician’s decisions in a negligence action. While the
wording of the standard varies by jurisdiction, courts instruct juries to measure
defendant physicians against the “degree of skill and learning ordinarily
possessed and exercised, under similar circumstances, by the members of his
profession in good standing.”!” In short, to do what other physicians would do
in a given situation. One problem with a standard of care that judges liability
based on adherence to custom and prevailing industry norms is that it engrains
biases and discourages innovation compared to a reasonable person standard of
care, which sometimes imposes a duty to stay abreast of industry best practices.'8
When physicians have financial or other incentives to operate unnecessarily, this
causes a “feedback loop” that enshrines unnecessary medical procedures into the
standard of care and cements problematic practices because physicians fear
liability for breaking from the custom of performing these procedures.'® The
traditional standard of care also flies in the face of trends toward the adoption of
evidence-based medicine (“EBM?”), or the use of clinical practice guidelines
(“CPGs”) and checklists to standardize medical care and negate physician bias.?’
Instead of ensuring that physicians act in their patients’ best interests, the

Mello, S. V. Subramanian & David M. Studdert, Relationship Between Malpractice Litigation
Pressure and Rates of Cesarean Section and Vaginal Birth After Cesarean Section, 47 MED.
CARE 234, 240 (2009) (arguing malpractice litigation pressure increases cesarean rate).

16 Currie & MacLeod, supra note 15, at 803 (explaining fees for cesareans are more than
twice those fees for vaginal deliveries and discussing research indicating physicians respond
to incentives created by fee differential).

17 Elizabeth Kukura, Obstetric Violence, 106 GEo. L.J. 721, 783 (2018) (quoting Herbert
Dicker & Jeffrey D. Robertson, The Defense of a Malpractice Case, in LEGAL ASPECTS OF
MEDICINE: INCLUDING CARDIOLOGY, PULMONARY MEDICINE, AND CRITICAL CARE MEDICINE
17 (James R. Vevaina et al. eds., 1989)) [hereinafter Kukura, Obstetric Violence].

18 See The T.J. Hooper, 60 F.2d 737, 740 (2d Cir. 1932) (holding barge operators could be
liable for not using modern radio sets to receive weather updates despite lack of adoption of
technology among barge owners).

19 James Gibson, Doctrinal Feedback and (Un)reasonable Care, 94 VA. L. REV. 1641,
1659 (2018) (illustrating feedback loop through which defensive medicine begins to shape
standard of care, causing even more unnecessary procedures).

20 See Chris Taylor, The Use of Clinical Practice Guidelines in Determining Standard of
Care, 35 J. LEGAL MED. 273, 274 (2014) (discussing proliferation of clinical practice
guidelines and rise of evidence-based medicine since 1990s); Carter L. Williams, Evidence-
Based Medicine in the Law Beyond Clinical Practice Guidelines: What Effect Will EBM Have
on the Standard of Care?, 61 WASH. & LEE L. REv. 479, 507 (2004) (“Arguably, custom-
based standard of care analysis does little to encourage the adoption of evidence-based
practice and may in fact impede its adoption.”).
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traditional standard of care shields physicians who perpetuate biases against
women in the delivery room so long as those biases are widespread.

This Note argues that the traditional standard of care for medical malpractice
suits poses a major obstacle to efforts to reduce rates of unnecessary cesareans
and puts forward an EBM standard of care as the solution. While much of the
existing literature focuses on the harms to patient dignity and autonomy from
coerced or forced cesareans, this Note focuses on the broader problem of
unnecessary cesareans that includes but is not limited to such extreme cases of
physician abuse.?! Because actual practice is particularly divergent from clinical
guidelines when it comes to cesarean rates, EBM is particularly powerful in the
context of cesareans.?? In fact, the American College of Obstetricians and
Gynecologists (“ACOG”), the professional association of obstetricians and
gynecologists, has issued guidelines specifically designed to reduce the rates of
unnecessary cesareans.?> As a result, an EBM standard of care could both
encourage adherence to CPGs and increase liability for unnecessary cesareans,
thereby creating tailored tort incentives. In the face of challenges admitting
CPGs into evidence in ordinary negligence actions due to hearsay concerns, this
Note also proposes that maternal health advocates focus instead on developing
the EBM standard of care under the informed consent cause of action.?*
Conditioning informed consent on the disclosure of pertinent clinical guidelines
should incentivize physicians to share the guidelines with patients, increasing
patient autonomy and nudging both patient and physician decision making away
from unnecessary cesareans where the guidelines advise against the procedure.?’
Although informed consent still requires the plaintiff to establish that the failure

21 See, e.g., Kukura, Obstetric Violence, supra note 17, at 731 (limiting discussion of
obstetric violence to coerced and forced cesareans and excluding cesareans that were
unwanted and unnecessary but which patient consented to).

22 See AM. COLL. OF OBSTETRICIANS AND GYNECOLOGISTS, OBSTETRIC CARE CONSENSUS:
SAFE PREVENTION OF THE PRIMARY CESAREAN DELIVERY 13-14 (2014) [hereinafter ACOG
Guidelines], https://www.acog.org/clinical/clinical-guidance/obstetric-care-consensus/artic
les/2014/03/safe-prevention-of-the-primary-cesarean-delivery [https://perma.cc/V825-
LEHG] (last visited Aug. 25, 2023) (criticizing high rates of cesareans and advancing CPGs
specifically designed to reduce reliance on such surgeries).

23 See id. (providing guidelines for ensuring cesarean is medically necessary before
performing surgery); see also About Us, AM. COLL. OF OBSTETRICIANS AND GYNECOLOGISTS
[hereinafter ACOG, About Us], https://www.acog.org/about [https:/perma.cc/DTIE-A3FA]
(last visited Aug. 25, 2023) (describing ACOG’s role in representing obstetricians and
gynecologists and issuing clinical practice guidelines).

24 See Taylor, supra note 20, at 282-83.

25 See Melissa Ballengee Alexander, Disclosing Deviations: Using Guidelines To Nudge
and Empower Physician-Patient Decision Making, 19 Nev. L.J. 867, 904-09 (2019)
(exploring ways which conditioning informed consent on disclosure of CPGs would nudge
physician and patient decision making and improve standard of care).
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to disclose was the proximate cause of their injuries, it obviates the need to show
that the physician was negligent in recommending or performing the cesarean.?°

Part I explores the harms and potential causes of the cesarean epidemic that
has prevailed in the U.S. for the past several decades. Part Il reexamines the
relationship between malpractice liability and cesarean rates in light of recent
scholarship and points out the flaws in the traditional physician standard of care.
Finally, Part III proposes an EBM standard of care as a method of maximizing
malpractice incentives to avoid unnecessary cesareans, particularly when
combined with an informed consent cause of action.

L. DEFINING THE CESAREAN EPIDEMIC

A. The Real Harms Caused by the Prevailing Rate of Unnecessary
Cesareans

While the World Health Organization (“WHO”) estimates that cesareans are
necessary in just ten percent of births, U.S. rates are holding steady at about
thirty-two percent.?” This means that women entering the delivery room face as
much as a one-in-five chance of being subjected to an unnecessary operation.?®
A more recent study suggests an ideal cesarean rate for developed countries like
the U.S. of between fifteen and nineteen percent, which would still mean that
more than one-in-three U.S. cesareans are unnecessary and patients face a one-
in-ten chance of being operated on unnecessarily.?® Such a high rate of
unnecessary surgeries comes at a very real cost. Unnecessary cesareans expose
patients to unwarranted risk of serious medical harm, require prolonged and
painful recovery, and cost patients and their insurers significant amounts of
money.3?

Far from being the safer option, cesareans present serious risks to patients.
Cesarean surgery is associated with an eight- to tenfold increase in the risk of

26 See Daddio v. A.L. DuPont Hosp. for Child. of the Nemours Found., 650 F. Supp. 2d
387,412 (E.D. Pa. 2009) (holding plaintiffs must only establish procedure caused injury and
reasonable patient would not have consented to procedure had physician adequately disclosed
material information).

27 WHO Statement, supra note 1, at 667; Martin, supra note 1, at 2.

28 Even first-time mothers face a twenty-two percent chance of being operated upon and
the WHO statistics presumably account for repeat-cesareans. See Joyce A. Martin, Brady E.
Hamilton, Michelle J.K. Osterman & Anne K. Driscoll, Births: Final Data for 2019, 70 NAT’'L
VITAL STAT. REPS. 1, 1 (2019) (presenting total cesarean, low-risk cesarean, primary cesarean,
and VBAC rates from 2016 through 2019).

29 See Diana Montoya-Williams, Dominick J. Lemas, Lisa Spiryda, Keval Patel, Josef Neu
& Tiffany L. Carson, What Are Optimal Cesarean Rates in the U.S. and How Do We Get
There? A Review of Evidence-Based Recommendations and Interventions, 26 J. WOMEN’S
HEALTH 1285, 1286 (2017) (proposing fifteen to nineteen percent ideal cesarean rate based on
global survey showing decreased infant and maternal mortality up to nineteen percent rate).

30 See generally ScI. DAILY, supra note 5 (arguing unnecessary c-sections carry serious
risks for pregnant person and child).



2023] TRANSCENDING ORDINARY DISREGARD 1507

maternal mortality compared to vaginal delivery.3! Furthermore, women who
undergo cesareans are twice as likely to need rehospitalization and are more
likely to suffer from a range of health concerns after delivery.3?> Even when the
procedure does not result in dramatic health consequences, patients are still
harmed. One-in-ten women who undergo cesareans report difficulty performing
ordinary activities two months afterwards.’> Worse yet, half of women
experience depression, discomfort, and infections after undergoing cesarean
surgery.3* Nor is the procedure clearly in the best interest of the fetus: children
delivered via cesarean are significantly more likely to develop asthma and
childhood obesity, among other risks.>> There is even some evidence that
cesareans are associated with increased chances of low Apgar scores, a common
metric of infant health outcomes.3® While such risks may be outweighed by the
increased chance of successful delivery when a cesarean is medically necessary,
they demonstrate the needless harm caused by unnecessary cesareans. On a more
fundamental level, unnecessary and unrequested cesareans also reflect disregard

31 GopAL SINGH, U.S. DEP’T. HEALTH & HUM. SERVS., MATERNAL MORTALITY IN THE
UNITED STATES, 1935-2007: SUBSTANTIAL RACIAL/ETHNIC, SOCIOECONOMIC, AND
GEOGRAPHIC DISPARITIES PERSIST, 5 (2010).

32 Bates, supra note 13, at 392 (“Many women feel weakened from the impact of the
anesthesia and surgical stress for weeks or months after they go home. In addition, half of
these women experience depression, discomfort, and infections.”); Elizabeth Kukura, Choice
in Birth: Preserving Access to VBAC, 114 PENN. ST. L. REv. 955, 972 (2010) [hereinafter
Kukura, Choice in Birth] (“[T]wice as many women [who have c-sections] need re-
hospitalization as those who give birth vaginally.”).

33 Kukura, Choice in Birth, supra note 32, at 972.

34 Bates, supra note 13, at 392 n.36 (describing impact of c-sections on new mothers who
commonly express “[f]eelings of anger, depression, and inadequacy”).

3 QOonagh E. Keag, Jane E. Norman & Sarah J. Stock, Long-Term Risks and Benefits
Associated  with  Cesarean  Delivery  for  Mother, Baby, and Subsequent
Pregnancies. Systematic Review and Meta-Analysis, 15 PLOS MED., Jan. 2018, at 1, 8-10,
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5779640/pdf/pmed.1002494.pdf
[https://perma.cc/T3A6-KDX3] (finding children of cesareans nearly twenty-six percent more
likely to develop asthma by age twelve, a little over thirty-six percent more likely to develop
childhood obesity, with only favorable outcome being twenty-four percent lower likelihood
of developing irritable bowel syndrome).

36 Kukura, Choice in Birth, supra note 32, at 972 (reporting babies delivered by cesarean
may be fifty percent more likely to have low Apgar scores).



1508 BOSTON UNIVERSITY LAW REVIEW [Vol. 103:1499

for women’s autonomy that can cause psychological harm to women coerced
into consenting to the operation.3”

Cesareans also cost more money than vaginal delivery.?® As the next Section
explores, that cost may be primarily responsible for the rate of unnecessary
cesareans.?? Physician fees for cesarcan deliveries are twice those for vaginal
delivery, resulting in at least four billion dollars of wasted healthcare spending
each year.*? While progressive academics have focused on maternal harms in
highlighting the rate of unnecessary cesareans, the dollar cost of such procedures
is more likely to capture the attention of policymakers.*!

B. Potential Causes of Elevated U.S. Cesarean Rates

If unnecessary cesareans are harmful to patients and cost the U.S. economy
billions of dollars, why have they continued to be performed at alarming rates?
Understanding the incentives that drive cesarean rates is essential to developing
tactics to stem the tide and begin lowering cesarean rates. In particular, because
approximately ninety-two percent of cesareans are physician-instigated, it is
important to understand physician incentives and change physician behavior at
the margins.*> As with any intractable social issue, the roots of the cesarean
epidemic are complex, and no one cause is likely to blame. However, commonly
discussed causes include: (1) financial incentives; (2) the “two-patient problem”
in obstetrics; (3) medical paternalism; and (4) defensive medicine. This Section

37 See, e.g., Kukura, Choice in Birth, supra note 32, at 973-76 (describing patriarchal
nature of unnecessary cesareans as well as psychological harm caused by physicians’
coercion); Nancy Ehrenreich, The Colonization of the Womb, 43 DUKE L.J. 492, 525-29
(1993) (discussing moral implications of forced cesareans in perpetuating narrative of women
who want to avoid cesareans as being selfish and reckless).

38 See Farah Diaz-Tello, When the Invisible Hand Wields a Scalpel: Maternity Care in the
Market Economy, 18 CUNY L. REv. 197, 208-215 (2015) (describing market incentives in
maternity care).

3 See id. (connecting price of procedure to frequency of procedure).

40 Currie & MacLeod, supra note 15, at 803 (arguing unnecessary c-sections cause patients
additional, unnecessary spending in healthcare).

41 See Myungho Paik, Bernard Black & David A. Hyman, Do Doctors Practice Defensive
Medicine? Revisited, 12 CATO INST. RSCH. BRIEFS IN ECON. POL’Y, Oct. 2014, at 1, 1 2014
(discussing policymakers’ focus on cost of unnecessary procedures, particularly in context of
defensive medicine, as motivation for tort reform).

42 ACOG Committee Opinion, supra note 11, at 74 (reporting just two-and-a-half percent
of deliveries are cesarean at maternal request, meaning twenty-nine-and-a-half percent of all
deliveries are cesarean at physician recommendation or command).
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explores the first three narratives while the next Section reexamines the role of
tort liability and defensive medicine in driving cesarean rates.

1.  Financial Incentives

Perhaps the clearest cause of high cesarean rates is the financial incentives
that encourage physicians to opt for surgery, at least in close cases.*> Because
healthcare in the United States is often provided on a fee-for-service basis,
doctors may choose services that award higher fees when presented with two
viable options.** Physician fees for cesareans are approximately double those for
vaginal delivery and multiple studies have confirmed that physicians respond to
the economic incentive to perform more cesareans.*> The effect of these
incentives appears on a system-wide level as insured patients are significantly
more likely to receive cesareans than less lucrative uninsured patients.*®
Unsurprisingly, women with private insurance are also more likely to undergo
the surgery than are patients enrolled in Medicaid.*’

Nor are higher fees the only financial incentive to operate. Because physicians
only receive fees for delivery, and not for attending to patients during labor
before delivery, cesareans ensure that a physician will receive the fee for the
delivery rather than forfeiting the fee to another physician working the next
shift.*® On an institutional level, hospitals have incentives to urge cesareans to
increase patient turnover and, along with it, profit. Vaginal birth takes twelve
hours on average, compared to the twenty-minutes it takes to perform a
cesarean.*® Therefore, the interests of physician convenience and hospital
efficiency provide indirect financial incentives to operate rather than allowing

43 See Diaz-Tello, supra note 38, at 212-13 (describing market incentives to perform c-
sections).

4 See Currie & MacLeod, supra note 15, at 803.

S Id

46 Tlir Hoxha, Medina Braha, Lamprini Syrogiannouli, David C. Goodman & Peter Jiini,
Caesarean Section in Uninsured Women in the USA: Systemic Review and Meta-Analysis,
BMJ OpeN, Dec. 2018, at 1, 6, https://bmjopen.bmj.com/content/bmjopen/9/3/
€025356.full.pdf [https://perma.cc/4AWG9-H76M] (finding uninsured women seventy percent
as likely to receive cesarean as privately insured women and ninety-two percent as likely as
publicly insured women).

47 Id. at 1 (ascribing increased cesarean rates for patients with private insurance to financial
incentives from higher payouts from private insurance).

48 See Kukura, Choice in Birth, supra note 32, at 968 (describing physician unwillingness
to attend delivery “without reasonable assurance that he will in fact be delivering the baby”
while discussing financial incentives for cesareans).

4 See Ehrenreich, supra note 37, at 536 (arguing birth is perceived as dangerous,
unpredictable event with doctors imposing order and predictability); Ivey E. Best, Note, “This
is My [D]oula — [S]he’s [A]lso a [L]awyer,” 50 CUMB. L. REv. 175, 181 (2019) (explaining
vaginal birth averages twelve hours, compared to cesarean’s twenty minutes, and cannot be
scheduled).
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vaginal birth to run its course.’® The convenience factor is particularly pernicious
when it comes to scheduled cesareans and induction, which significantly
increases the chances of cesarean delivery.’!

2. The Two-Patient Problem

A less quantifiable cause of cesarean rates is what has become known as the
“two-patient problem” in obstetrics.’> Unlike in usual medical situations,
obstetricians may see themselves as treating two patients: a person and a fetus.
While officially women do not lose their ability to make medical decisions
during birth because of a fetus’s interests, and ACOG recommends that
physicians adhere to maternal wishes, that does not prevent the narrative that
birth involves two often competing rights.>3 Perhaps due to societal norms or
fear of greater tort liability for poor fetal outcomes than for maternal harms,
physicians may assume a role of advocating for and—in their minds—protecting
the fetus against women in their delivery rooms.>* Some have argued such “fetal-
maternal” conflicts are really “physician-maternal” conflicts in disguise, with
physicians using the language of fetal health to justify actions that are actually
motivated by their own financial, logistical, or legal incentives.>® The two-
patient problem is particularly pronounced when combined with electronic fetal
heart rate monitoring (“EFTM”), which increases the likelihood of cesarean
delivery.’® While initially heralded as a great advance in obstetrics, EFTM has

30 Kukura, Obstetric Violence, supra note 17, at 768-69 (explaining cesareans are easier
for hospitals to plan, whereas vaginal births create uncertainties that introduce inefficiency
that hurt hospitals’ bottom lines).

31 See Best, supra note 49, at 181 (finding cesareans more appealing because they can be
scheduled); Linda J. Heffner, Elena Elkin & Ruth C. Fretts, Impact of Labor Induction,
Gestational Age, and Maternal Age on Cesarean Delivery Rates, 102 OBSTETRICS &
GYNECOLOGY 287, 287 (2003) (determining induction results in greater than eighty percent
increased likelihood of cesarean in first-time and repeat deliveries, controlling for maternal
age and other factors).

32 See, e.g., Diaz-Tello, supra note 38, at 213-15 (illustrating how two-patient problem
developed as result of “[1]aws related to inheritance, personal injury, and violent crimes”).

3 See id.; Pamala Harris, Compelled Medical Treatment of Pregnant Women: The
Balancing of Maternal and Fetal Rights, 49 CLEV. ST. L. REv. 133, 141 (2001) (noting while
ACOG recommends physicians opt to obey maternal wishes, that option is hardest for
physicians to accept).

3 Ehrenreich, supra note 37, at 537; see also Best, supra note 49, at 195-96 (noting
litigation for maternal harms is much rarer than litigation for fetal harms in part because juries
are unsympathetic to women who sue after delivery of healthy baby).

3 Kukura, Obstetric Violence, supra note 17, at 777-78 (articulating how maternal-doctor
conflicts cause physicians to manifest fetal rights and interests that align with physicians’
preferred treatment).

36 See Bates, supra note 13, at 397 (finding electronic fetal monitoring has seventy-five
percent false-positive rate for fetal distress, resulting in unnecessary cesareans); Baker, supra
note 10, at 568 (describing use of modern medical technology during pregnancy as “a self-
fulfilling prophecy” for finding reasons to perform cesarean).
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since been proven largely ineffective and its high false-positive rates for fetal
distress encourage unnecessary cesareans, usurping maternal rights for
nonexistent fetal risks.>’

3. Medical Paternalism

The focus on fetal rights also aligns with broader narratives around maternity
and maternal interests. As many have discussed, women are often expected to
sacrifice their health and even their lives for their fetuses under the model of
“selfless motherhood.”® The starkest example of this dynamic may be the U.S.
Supreme Court’s ruling in Dobbs v. Jackson Women’s Health Organization,”
which made it constitutional for states to force women to subjugate their bodies
and lives to parenthood at the first sign of the potential for life.®® In obstetrics,
the two-patient problem highlights a phenomenon that compounds each cesarean
incentive and empowers physicians to give into those incentives: medical
paternalism.®! Preconceived notions of expected maternal behavior justify
coercing patients into consenting to unwanted procedures or operating without
even coerced consent.®> When women who resist cesareans are seen as selfish
or ignorant, it becomes easier for physicians to opt for surgery when doing so
serves their interests.®> When women buy into this narrative, it can also make

57 See Bates, supra note 13, at 397 (cataloguing inaccuracy of EFTM and connecting high
EFTM false-positive rates to rates of unnecessary cesareans).

38 See, e.g., Ehrenreich, supra note 37, at 523 (explaining doctors’ perceptions of pregnant
patients and their willingness to sacrifice their health for their fetus directly correlates with
number of cesareans performed); Kukura, Choice in Birth, supra note 32, at 974 (discussing
issues with concept of “selfless motherhood,” including that pregnant patients may have
spectrum of “good” and “bad” reasons why they do not want to subject themselves to
cesarean).

3 142 S. Ct. 2228 (2022).

0 See id. at 2234.

61 Even ACOG acknowledges the role of medical paternalism in guiding obstetrician
decision making. See Kukura, Obstetric Violence, supra note 17, at 775 n.350
(“ACOG . . . recognizes that paternalism in obstetric care reflects the ‘historical imbalance of
power in gender relations, the constraints on individual choice posed by complex medical
technology, and the intersection of gender bias with race and class bias in the attitudes and
actions of individuals and institutions.”” (quoting AM. COLL. OF OBSTETRICIANS &
GYNECOLOGISTS, Informed Consent, ETHICS IN OBSTETRICS AND GYNECOLOGY 13 (2d ed.
2004))).

2 See Ehrenreich, supra note 37, at 516-19 (outlining patriarchal underpinnings of
coercive interventions in reproduction, including unwanted cesareans); Bates, supra note 13,
at 401 (discussing split in state courts on whether harm from forced cesareans outweighs
potential benefits to fetus); Kukura, Obstetric Violence, supra note 17, at 752 (describing
intense emotional pressure applied to coerce mothers into consenting to cesarean including
“exploding uterus card” and “dead baby card” rather than accurate statements of risks).

93 See Kukura, Obstetric Violence, supra note 17, at 791 (describing how when woman
refuses cesarean, language of “maternal-fetal conflict” is used “as the physician elevates other
interests above the patient’s stated interests.”).
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them more susceptible to physician pressure.®* These dynamics are especially
pernicious when combined with racial and class prejudices, as women of color
and poor women have historically been most often coerced into medical
procedures.® They are also most evident when it comes to the challenges facing
women who want to deliver through vaginal birth after cesarean (“VBAC”) and
in the treatment of brain-dead but pregnant women.®® Erosion of respect for
maternal autonomy and power imbalances in the delivery room exacerbate every
dynamic that contributes to the cesarean rates.®’” They are also often replicated
in the courtroom, where fetal outcomes take priority over maternal health and
deference to physicians is commonplace.®® Previous scholars have explored the
ways in which judges and juries dismiss maternal harms when the physician
delivered a healthy baby, reasoning that the doctor could not have been negligent
if the delivery was “successful.”®® Therefore, strategies to reduce cesarean rates
should modify power dynamics and prioritize patient autonomy, as well as
address specific physician incentives.”? As discussed below, informed consent

4 See id. at 749-52 (citing examples in which patients submitted to emotional pressure and
manipulation, including unwanted acceptance of medications and surgeries).

95 See Ehrenreich, supra note 37, at 516-19 (emphasizing history of coercive treatment of
women of color in obstetrics).

%6 See Diaz-Tello, supra note 38, at 216-25 (describing de facto bans on VBAC that make
it nearly impossible for women to exercise their autonomy, as well as extreme instances of
coercion and legal intervention); Hannah Tuschman, Comment, Birth Directives: A Model To
Address Forced and Coerced Cesareans, 69 CASE W.RSrv. L. REV. 497, 504-05 (illustrating
most states override advance directives to keep pregnant women on life support in at least
some circumstances, with twelve states disregarding all advance directives by pregnant
women); see also Ed Lavandera, Josh Rubin & Greg Botelho, Texas Judge: Remove Brain-
Dead Woman from Ventilator, Other Machines, CNN (Jan. 24, 2014, 10:09 PM),
https://www.cnn.com/2014/01/24/health/pregnant-brain-dead-woman-texas/
[https://perma.cc/N4QY-VA49] (describing eight-week legal battle by husband to remove
brain-dead wife from life support that drew widespread media attention).

7 See supra Sections 1.B.i-iii.

%8 See Abrams, supra note 14, at 1989 (“[J]udicial reasoning suggests that the only real
harm that a woman can suffer is a harmed child; anything else that a woman might endure is
de minimis, at best, and acceptable at worst.”).

9 See id.

70 Patients have seen reasonable success rebalancing power dynamics by enlisting doulas
to represent their interests in the delivery room. See Best, supra note 49, at 184-87 (discussing
anecdotal successes due to doulas and potential of doula defense).
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with its “prudent patient” standard presents one way for the law to rebalance
power dynamics and encourage physicians to respect patients’ wishes.

One pervasive narrative about cesarean rates is that they are driven primarily
by positive defensive medicine to avoid medical malpractice liability. It is to this
assumption that this Note now turns.

II. MEDICAL MALPRACTICE LIABILITY AND UNNECESSARY CESAREANS

A. Reexamining the Narrative of Cesarean Surgery as Defensive Medicine

Scholars and physicians alike frequently cite fear of malpractice liability as a
key factor driving cesarean rates, claiming that doctors operate prematurely out
of fear of being sued for delaying or failing to operate.”! Laws intended to protect
patients from physician negligence and abuse can actually decrease the quality
of care by encouraging unnecessary procedures, a concept known as positive
defensive medicine.”? The effects of tort liability on the increased practice of
defensive medicine exist in other practice areas.”? Earlier studies also suggested
a connection between tort liability and cesarean rates.”* However, Michael
Frakes, Janet Currie, and W. Bentley MacLeod have challenged whether the

71 See Bates, supra note 13, at 404; see also Berkman, supra note 6, at 630-31 (recognizing
narrative around malpractice and cesarean rates but emphasizing role of other factors such as
physician attitudes toward patients and physician convenience); Baker, supra note 10, at 549
(discussing impact of malpractice suits on physicians’ careers and mental health, and
prevalence of defensive medicine as compromising patient care, with seventy-five percent of
physicians agreeing that their ability to provide care is compromised by liability concerns).

72 See, e.g., Baker, supra note 10, at 550 (blaming defensive medicine for “systematic
deprivation of informed consent” and “disempowerment of women by their doctors.”).

73 See Ronen Avraham & Max Schanzenbach, The Impact of Tort Reform on Intensity of
Treatment: Evidence from Heart Patients, 39 J. HEALTH ECON. 273, 284 (2015) (determining
noneconomic damage caps decreasing physician exposure to tort liability likely reduces
treatment intensity with declines in treatment costs as high as four percent); Daniel Kessler &
Mark McClellan, Do Doctors Practice Defensive Medicine?, 111 Q.J. ECON. 353, 353 (1996)
(studying effect of tort reforms on medical expenditures for serious heart disease and reporting
five to nine percent decreases in expenditures from reforms reducing physician liability).

74 See Lisa Dubay, Robert Kaestner & Timothy Waidmann, The Impact of Malpractice
Fears on Cesarean Section Rates, 18 J. HEALTH ECON. 491, 491 (1999) (finding small
correlation between malpractice insurance premiums and cesarean rates based on birth
certificate data from 1990 through 1992); Steven M. Rock, Malpractice Premiums and
Primary Cesarean Section Rates in New York and Illinois, 103 PUB. HEALTH REPS. 459, 459-
60 (1988) (reporting statistically significant connection between increased malpractice
premiums and increased cesarean rates based on 1981-83 data).
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traditional defensive medicine narrative holds true for obstetricians’ decision
whether or not to perform a cesarean procedure.”

Frakes conducted an extensive study of the effects of tort reforms that reduce
physician liability on cesarean rates, episiotomy rates, and the length of hospital
stays.”® He analyzed data from National Hospital Discharge Surveys (“NHDS”)
from 1979 through 2005 for changes in treatment following the adoption of
various tort reforms.”” Unlike earlier studies, Frakes’ study revealed that
lessened tort liability was not associated with changes in cesarean rates.”® While
most reforms that reduced liability for poor maternal or fetal outcomes were
associated with slight increases in cesarean rates, the difference was not
statistically significant.” By contrast, the study showed that obstetricians may
perform more episiotomies, another controversial procedure, due to malpractice
pressure.80 Therefore, while Frakes confirmed that physicians do sometimes
perform unnecessary procedures to shield themselves from tort liability,
cesarean surgeries are not one of those procedures.3! Perhaps this is because
physicians know that cesareans are the riskier option in most cases.??

Frakes’s work built upon the findings of an earlier study. In 2008, Janet Currie
and W. Bentley MacLeod examined the effects of noneconomic damage caps,
which reduce punitive and other damages, and reforms to joint and several
liability (“JSL”) on cesarean rates.®* Noneconomic damage caps, also a point of
focus in the Frakes study,’* are thought to reduce the number and severity of
medical malpractice lawsuits by reducing the amount of damages plaintiffs stand

75 Frakes, supra note 15, at 457 (observing cesareans are not overly performed to protect
doctors’ liability); Currie & MacLeod, supra note 15, at 796 (finding childbirth procedures
are not increased as result of excessive tort liability).

76 Frakes, supra note 15, at 463-66.

77 Id. at 457 (“1 find no evidence to support the claim that malpractice pressure induces
physicians to perform a substantially greater number of cesarean sections.”).

78 Id. at477-78 (finding statistically insignificant changes in cesarean utilization following
adoption of caps on noneconomic and punitive damages, reform of collateral source rule, and
indirect tort reform reducing liability).

7 Id. (demonstrating only one-tenth reduction in state’s cesarean rate).

80 Jd. at 474 (qualifying that statistically significant reductions in episiotomy rates
following tort reforms may be due to preexisting trends away from using the procedure).
Unnecessary episiotomies also harm patients and are a prime example of “obstetric violence.”
See Kukura, Obstetric Violence, supra note 17, at 730 (discussing maternal harms from
unnecessary episiotomies, including injury, painful recovery, and violations of dignity and
bodily autonomy).

81 Frakes, supra note 15, at 474, 477 (citing previously mentioned statistics to arrive at his
thesis).

82 See, e.g., Christine Piette Durrance & Scott Hankins, Medical Malpractice Liability
Exposure and OB/GYN Physician Delivery Decisions, 53 HEALTH SERVS. RSCH. 2633, 2633-
35 (2018) (explaining cesarean delivery is generally riskier than vaginal delivery).

8 Currie & MacLeod, supra note 15, at 795.

8 Frakes, supra note 15, at 457 (using noneconomic damage caps and “related tort
reforms” as proxy for malpractice pressure).



2023] TRANSCENDING ORDINARY DISREGARD 1515

to recover.®?> JSL reforms that eliminate the “deep pockets rule,” a rule that
allows plaintiffs to recover from whichever defendant was most able to pay,
often require plaintiffs to show that a defendant is more than fifty percent
responsible for their injury before they can recover the entirety of their damages
from that defendant.3¢ According to Currie and MacLeod, these JSL reforms
increase malpractice pressure on physicians by holding them responsible for
their mistakes rather than allowing well-resourced hospitals to foot the bill, as
under JSL regimes, plaintiffs often recover from the hospital as the vicariously
liable employer of the attending nurses.?” Interestingly, Currie and MacLeod
attribute the malpractice pressure more to the scrutiny that plaintiff lawyers
apply to the physician’s decision making to establish fifty-one percent
responsibility than to the greater economic liability.®® Although JSL reforms
may result in fewer lawsuits by making it more difficult for plaintiffs to recover
the entirety of their damages, Currie and MacLeod posit that this effect is
outweighed by the focus on physician behavior in suits that do go forward.®®
Following the logic of Currie and MacLeod’s study, reforms that both increase
the focus on physician behavior and make it easier for plaintiffs to establish
liability—therefore encouraging plaintiffs to bring suit—would have an even
greater effect on physician incentives and behavior.

Currie and MacLeod used birth certificate data from 1989 through 2001 to
measure whether each reform increased or decreased cesarean rates.®® They
found that noneconomic damage caps, which decrease physician liability, were
associated with a five percent increase in cesareans, while states that adopted
JSL reforms, which increase physicians’ exposure to malpractice damages, saw
a seven percent decrease in cesarean surgeries.’! Their data also showed that
physicians in states that adopted higher noneconomic damage caps, therefore
exposing physicians to greater liability and more lawsuits, performed fewer
cesareans than did doctors in states with lower caps.®? Although the study did
not examine states without any noneconomic damage caps, limitless damages

85 Currie & MacLeod, supra note 15, at 798-99 (explaining noneconomic damage caps
primarily affect physician incentives by reducing number of lawsuits and therefore likelihood
doctors will face any amount of liability, rather than by reducing ultimate recovery by
successful plaintiffs).

8 Id. at 800.

87 Id. at 812 (arguing that JSL reforms increase stakes of tort suits for doctors because
reported payouts on their behalf mean that doctors were found to be primarily responsible for
plaintiff injuries, although reforms reduce total volume of lawsuits).

8 1d.

8 Id. (“In the case of JSL reform, the fact that lawyers now have less incentive to bring
suits is offset by the fact that if they do sue, they will now have to go after the most responsible
party, which means that a suit against a physician is a more accurate indicator of competence,
and hence has a greater negative effect on her reputation.”).

%0 Id. at 795.

ol Id. at 819-21.

2 Id. at 824.
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would likely have a similar or greater effect on decreasing cesarean rates as high
damage caps. Furthermore, JSL reforms led to similar changes in induction rates,
suggesting that cesarean rates may have fallen partly because doctors were less
likely to plan and induce labor due to the risks of induced labor.”® From both
noneconomic damage caps and JSL reforms, Currie and MacLeod confirmed
that increased tort liability decreases physician reliance on cesarean surgery,
exactly the opposite correlation than traditionally assumed in medical and legal
scholarship.®* Other studies have shown that the traditional understanding of the
relationship between tort liability and cesarean rates holds true for VBACs, with
increased liability reducing VBAC rates and increasing repeat-cesareans.’>
Because VBAC is considered higher-risk than primary vaginal delivery,
whereas first-time cesareans are generally riskier than vaginal delivery, these
studies confirm the theory that physicians respond to increased malpractice
pressure by adopting lower-risk procedures at the margins.’® This indicates that
physicians know that primary cesareans are the riskier option in many cases and
that, despite the traditional narrative, they do not perform cesareans as defensive
medicine. Accordingly, increasing physician accountability for unnecessary
cesareans that increase patient risk should reduce cesarean rates.

If fear of liability is not the reason for America’s high rates of unnecessary
cesareans, what is? Scholars point to another culprit discussed in the preceding
Section: financial incentives.”” Policymakers may focus on the cost of
unnecessary cesareans because they contribute to excess healthcare spending—
approximately four billion dollars per year.”® But the fact that physicians receive
twice as much from cesarean fees as they do from vaginal births may incentivize
physicians to perform more surgeries, contributing to higher rates in the first
place.”® Frakes similarly discusses a positive feedback loop of cesarean rates in
which physicians perform the operation with fewer and fewer indications as
rates rise in a region and points to financial incentives as playing a role in the

93 Id. at 821 (noting effects of tort reforms on induced labor were “almost identical” to
those on cesareans, suggesting “that many of the additional C-sections induced by law
changes were not scheduled C-sections but occurred as a result of problems in deliveries
where natural labor had been hurried along.”).

9 Id. at 819-21 (summarizing coefficients and standard errors in Table IV).

95 See Durrance & Hankins, supra note 82, at 2633 (reporting physicians who have faced
previous malpractice claims are ten percent less likely to deliver through VBAC); Yang et al.,
supra note 15, at 234 (analyzing natality data from 1991 through 2003 and finding lower
malpractice insurance premiums and noneconomic damages caps were associated with higher
VBAC rates and lower cesarean rates).

% See Durrance & Hankins, supra note 82, at 2633-35 (explaining cesarean delivery is
generally riskier than vaginal delivery, but VBAC may be perceived as higher-risk than
repeat-cesareans).

7 Frakes, supra note 15, at 460; Currie & MacLeod, supra note 15, at 803.

% Currie & MacLeod, supra note 15, at 803.

9 See id. (citing five studies for proposition that doctors perform more cesareans because
of higher fees paid for surgeries).
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rise.!% In other words, unnecessary cesareans led to an increase in future
unnecessary cesareans. Other scholars have discussed the role that financial
incentives and market forces play in driving cesarean rates and decreasing
patient autonomy, sometimes in dramatic terms.'%! As discussed in the preceding
Section, doctors have indirect financial incentives to perform unnecessary
cesareans for convenience and efficiency in addition to higher fees.!%?

Far from compounding these forces, malpractice pressure can counterbalance
the financial incentives to decrease the rate of unnecessary cesareans. As Currie
and MacLeod suggest when discussing JSL reforms, tailored tort reforms that
increase focus on physician decision making may have the greatest effect on
cesarean rates.!® However, such reforms should be carefully constructed to
avoid increasing positive defensive medicine in VBAC cases, an area in which
women’s interests are subverted by fears over fetal outcomes.'%4 In light of these
concerns, the traditional standard of care may impede any attempt to increase
physician accountability and reduce cesarean rates. Adopting an EBM standard
of care could put pressure on physicians to reduce primary cesarean rates while
avoiding a corresponding decrease in VBAC, particularly when the EBM
standard of care is combined with informed consent causes of action.

B.  The Problem with the Traditional Standard of Care

While medical malpractice can empower patients and counteract financial and
other incentives that cause obstetricians to operate unnecessarily, that potential
is limited by the traditional physician standard of care. The traditional standard
of care makes it more difficult to exert malpractice pressure to guide physician
decisions because it requires physicians to exercise the “degree of skill and

100 See Frakes, supra note 15, at 460.

101 See, e.g., Diaz-Tello, supra note 38, at 210 (“Maternity care, left to private hands in the
market economy, has not thus far trended toward fairness and justice with respect to
reproductive autonomy.”); Marshall B. Kapp, Getting Physicians and Patients To Choose
Wisely: Does the Law Help or Hurt?,46 U. TOL. L. REV. 529, 541-42 (2015) (discussing how
higher fees incentivize physicians to overuse cesareans in marginal cases).

102 See Berkman, supra note 6, at 631 (explaining physicians prefer cesareans because
cesareans take less time than vaginal births and can be scheduled); Baker, supra note 10, at
569-70 (noting cesareans allow obstetricians to control their personal and professional lives
as statistically babies are more likely to be delivered on weekdays between nine and five);
Kukura, Obstetric Violence, supra note 17, at 769 (discussing efficiency concerns driving
cesarean rates, particularly ability to plan births in advance and speed birthing process
compared to unpredictable vaginal delivery).

103 See Currie & MacLeod, supra note 15, at 812 (favoring JSL reforms where there is
excessive use of procedure).

104 See Durrance & Hankins, supra note 82, at 2634-35 (positing defensive medicine
resulting from greater malpractice liability may be behind reductions in VBAC and
contributing to higher rates of cesareans); Yang et al., supra note 15, at 240 (finding states
with high malpractice insurance premiums have lower VBAC rates); Kukura, Choice in Birth,
supra note 32, at 968-69 (discussing insurer-led de facto bans on VBAC, using Oklahoma as
example of blocking access to VBAC).
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learning ordinarily possessed and exercised, under similar circumstances, by the
members of his profession in good standing.”'% This peer-based standard
protects physicians who adhere to custom and ordinary practice rather than
medical best practices. Thus, problematic practices are enshrined in the standard
of care, and malpractice loses some of its ability to encourage physicians as a
whole to behave differently and avoid unnecessary treatment.!%¢ As some have
pointed out, the traditional professional standard of care may protect customary
practices that are objectively unreasonable simply because they are custom.!07
This is in stark contrast to the “duty to stay abreast” of the latest industry best
practices sometimes recognized in nonprofessional standards of care.!%8 In short,
the traditional medical malpractice standard of care presents an obstacle to any
attempt to challenge the status quo of medical care and protects widespread
implicit bias and institutional discrimination.

Traditional malpractice litigation also lacks an objective metric by which to
evaluate physician decisions. As a result, litigation devolves into a battle of
competing experts that introduces subjectivity, encouraging courts and juries to
defer to defendant physicians’ “battlefield decisions.”!% Therefore, tort law
cannot maximally achieve its deterrent function. For instance, under the
traditional negligence regime, women have been unable to recover damages for
unnecessary cesareans despite the real harms caused by the unnecessary
surgeries.'!® The entrenching effect of the traditional standard of care is
particularly problematic in the cesarean context because it discourages
physicians from adopting an evidence-based medicine approach, as deviating

105 Kukura, Obstetric Violence, supra note 17, at 783 (quoting Dicker & Robertson, supra
note 17, at 17).

196 Williams, supra note 20, at 507 (“Arguably, custom-based standard of care analysis
does little to encourage the adoption of evidence-based practice and may in fact impede its
adoption.”).

197 Sira Grosso, What is Reasonable and What Can be Proved as Reasonable: Reflections
on the Role of Evidence-Based Medicine and Clinical Practice Guidelines in Medical
Negligence Claims, 27 ANNALS HEALTH L. 74, 81 (2018) (pointing out reasonability in
traditional standard of care “may, at times, reflect habits of ‘inadvertence, carelessness,
indifference, cost-paring and corner-cutting,” which is the essence of negligence.”).

108 See, e.g., The T.J. Hooper, 60 F.2d 737, 740 (2d Cir. 1932) (recognizing duty to stay
abreast under normal negligence standards in shipping industry).

199 See Abrams, supra note 14, at 1959-60 (explaining childbirth creates many decision-
making points on which parties may reasonably disagree); Williams, supra note 20, at 504
(discussing how expert testimony perpetuates custom and puts focus on how doctors generally
act rather than why they chose treatment in given case); Taylor, supra note 20, at 274
(“Therefore, equally credentialed and experienced physicians may testify to conflicting
opinions . . . . Judges and juries are then faced with the task of deciding less on objective facts
and more on their own determination of the knowledge, objectivity, and impartiality of the
expert witnesses.”).

110 Berkman, supra note 6, at 646-47 (“[A]t least one court has found that the cesarean
section itself did not constitute a physical injury to the woman.”).
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from tradition risks being seen as deviating from the standard of care.!!! This
disincentive to practice EBM is particularly harmful in the context of physician
decisions to perform cesareans. Obstetricians who followed an EBM approach
would be bound by the ACOG guidelines on performing cesareans, which were
specifically crafted to reduce cesarean rates.!!? Therefore, moving away from
the traditional standard of care presents opportunities for improved practice
when it comes to unnecessary cesareans.

But just how should the traditional standard of care be modified? The next
Section explores the most promising avenues for reforming the standard of care
in practice to increase physician accountability and reduce the rates of
unnecessary cesareans. In particular, it proposes combining clinical guidelines
with informed consent causes of action using the “prudent patient” standard of
care as the best method of using tort law to encourage evidence-based medicine
and discourage unnecessary cesareans.

III. MODIFYING THE STANDARD OF CARE: EVIDENCE-BASED MEDICINE AND
INFORMED CONSENT

A. Evidence-Based Medicine and the Standard of Care

Evidence-based medicine is the practice of making healthcare decisions based
on the current best evidence of medical best practices derived from standards
and guidelines published by researchers.!!3 It therefore encourages physicians to
act as medically necessary rather than to act as physicians customarily act. In
fact, the theory of EBM was initially developed with the express intention of
moving medical practice away from custom and tradition and toward scientific
best practices and the best interests of the patient.!'# It therefore seems an
appropriate antidote to the custom-based traditional standard of care.

EBM is built around the use of clinical practice guidelines and checklists to
determine what treatments are medically necessary and when to escalate to more
invasive  procedures.''>  Clinical practice guidelines (“CPGs”) are
“systematically developed statement[s] to assist practitioner and patient
decisions about appropriate health care for specific clinical circumstances.”!!6
CPGs are developed by medical institutions and professional associations, such

T Williams, supra note 20, at 507.

112 See ACOG Guidelines, supra note 22, at 1 (explaining rapid increase in cesarean
delivery rates has given rise to concern that cesarean delivery is overused).

113 Taylor, supra note 20, at 275-76.

114 See Ron Simon, Stick to the Evidence-Based Medicine, 50 TRIAL 22, 23-24 (2014)
(describing Archie Cochrane’s 1972 book’s arguments in support of EBM).

115 Taylor, supra note 20, at 275-76.

116 Jd. at 278 (quoting MARILYN J. FIELD & KATHLEEN N. LOHR, INST. OF MED. CoMM. To
ADVISE THE PUB. HEALTH SERVS. ON CLINICAL PRACTICE GUIDELINES, CLINICAL PRACTICE
GUIDELINES: DIRECTION FOR A NEW PROGRAM 38 (1990)).
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as ACOG, based on the current body of scientific literature.!!'” Furthermore,
third-party organizations, such as the National Guideline Clearinghouse, vet
guidelines and, until recently, the U.S. Department of Health and Human
Services kept a repository of approved guidelines.!'® Properly vetted CPGs,
therefore, represent peer-reviewed guidelines for best practices when faced with
specific issues in the field. EBM has revolutionized the practice of medicine and
has the same potential to transform medical malpractice litigation.'!® Whereas
the traditional standard of care uses subjective comparisons and battling experts
to approximate objective reasonableness, EBM and peer-reviewed CPGs
provide more objective measures of reasonable and proper care.!20

In traditional negligence cases, CPGs can provide an objective reference with
which to judge physicians’ decisions and force defendant doctors to explain why
they deviated from best practices.!?! For this reason, some scholars have pushed
for greater reliance on clinical guidelines and EBM in medical malpractice
suits.!22 Others have complained that using clinical guidelines to set the standard
of care is social engineering and would unfairly force physicians to rise above
custom when treating patients.'?> While using tort law as a tool for social
engineering may be controversial, using EBM to tweak the tort incentives for
physicians is a potentially powerful strategy to reduce the rate of unnecessary
cesareans. Like eliminating the deep-pockets rule, using CPGs to set the
standard of care in negligence suits is a tort reform that puts the focus on doctors’

7 Clinical Practice Guidelines, NAT’L CTR. FOR COMPLEMENTARY & INTEGRATIVE
HEALTH,  https://www.nccih.nih.gov/health/providers/clinicalpractice  [https://perma.cc
/YN75-QSWM] (last visited Aug. 25, 2023); see also Clinical Practice Guideline Manual,
AM. AcaD. OF FaM. PHyYSICIANS, https://www.aafp.org/family-physician/patient-
care/clinical-recommendations/cpg-manual.html  [https://perma.cc/EM8V-CP3D]  (last
visited Aug. 25, 2023) (describing process through which AAFP develops clinical guidelines).

118 Taylor, supra note 20, at 277-78.

119 Grosso, supra note 107, at 88-89 (describing advantages EBM offers over customary
medicine to rein in subjective decision making and improve quality of care).

120 Jd. at 82-84 (detailing particular failings of subjective expert-based negligence analysis
under traditional standard of care including pervasive optimism regarding risks and increased
hindsight and outcome bias).

121" See Simon, supra note 114, at 26-27 (“Ultimately, the witness will have to explain why
it was appropriate that the guidelines were not followed. The witness will likely say that the
treatment recommended by the guideline was not appropriate because it would have put the
patient at risk or it would not likely have led to a better outcome.”).

122 See, e.g., id. at 23 (emphasizing importance of EBM and CPGs when litigating medical
malpractice claims); see also Williams, supra note 20, at 504-12 (arguing traditional standard
of care perpetuates custom and advocating for using clinical guidelines to establish physician
duty to stay abreast).

123 See Michelle M. Mello, Of Swords and Shields: The Role of Clinical Practice
Guidelines in Medical Malpractice Litigation, 149 U. PA. L. REv. 645, 691-92 (2001)
(explaining reform advocates have additional motive for raising standard of care).
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actions and encourages responsible decision making.'>* In the case of cesareans,
this will mean fewer operations, just as Curriec and MacLeod observed in
jurisdictions that abolished the deep-pockets rule.!?3

Using clinical guidelines to introduce a mild “duty to stay abreast” in medical
malpractice is particularly apt in the context of cesareans because custom is
lagging especially far behind industry best practice. The ACOG recently
reaffirmed new guidelines specifically meant to reduce reliance on cesareans by
outlining detailed best practices and alternative treatments.!2¢ Table 3 of the
ACOG guidelines provides detailed explanations for when physicians should not
perform cesareans, when physicians may proceed with vaginal delivery despite
complications, and when cesareans are recommended.'?” One entry reads
“[c]esarean delivery for active phase arrest in the first stage of labor should be
reserved for women at or beyond 6 cm of dilation with ruptured membranes who
fail to progress despite 4 hours of adequate uterine activity . .. .”128 Even if it
were customary to operate after three hours of “adequate uterine activity,” an
EBM standard of care would hold physicians who operate prematurely liable
under the ACOG guidelines. By holding physicians to the standards set by the
ACOG, an EBM approach to the standard of care could have an even greater
effect on cesarean rates than on other physician decisions.

An EBM standard of care could further address bias in obstetrics to reduce
coercive cesareans because CPGs can counter jury biases against patients and in
favor of doctor defendants—a bias that is accentuated by traditional perceptions
of the maternal role in prioritizing newborn health and stigmatizing women who
advocate for their own wellbeing and bodily autonomy.!?° For example, plaintiff
attorneys have introduced clinical guidelines to support their expert’s testimony
on the traditional standard of care and to impeach defendant witnesses, reducing
the subjectivity of a “battle of experts” that enables pro-physician bias.!3? At the
same time, EBM can help obstetricians who decide to attend a VBAC justify
their decision not to operate, counteracting the positive defensive medicine
effect of increased malpractice liability on repeat cesarean rates discussed

124 Cf. Currie & MacLeod, supra note 15, at 812, 820-21 (explaining impacts of JSL on
preventable complications).

125 See id. at 820-21 (discussing correlation between tort reforms that increased focus on
physician decision making and reduced cesarean rates).

126 See ACOG Guidelines, supra note 22, at 13-14 (criticizing high rates of cesareans and
advancing CPGs specifically designed to reduce reliance on such surgeries).

127 See id. at 7-8.

128 Id. at 7.

129 Simon, supra note 114, at 23 (advocating vigorously for using clinical guidelines to
counter jury biases).

130 See, e.g., Jilek v. Stockson, 796 N.W.2d 267, 279 (Mich. Ct. App. 2010), rev’d sub
nom. Est. of Jilek ex rel. Jilek v. Stockson, 805 N.W.2d 852, 852 (Mich. 2011) (holding
guidelines admissible as positive evidence of professional standard of care and as evidence to
impeach opposing witness, reversed on other grounds).



1522 BOSTON UNIVERSITY LAW REVIEW [Vol. 103:1499

above.!3! EBM therefore presents an opportunity to bring tailored tort liability
incentives to bear on physician decisions to decrease unnecessary primary and
repeat cesareans. VBAC rates will remain higher because they can be safer than
vaginal birth in many cases, but EBM will improve VBAC rates at the margins.

While EBM can bring objectivity to medical negligence suits and has the
potential to decrease cesarean rates, the role it can play remains an open
question. There are significant challenges that must be overcome in integrating
EBM into a negligence regime and an EBM standard of care must be carefully
constructed to avoid these obstacles.

B. Defining an EBM Standard of Care: Choosing the Appropriate CPGs

In principle, EBM has a lot to offer medical tort law compared to the
traditional standard of care. EBM is meant to bring objectivity to physician
decision making and in so doing reduce errors due to ignorance, pressure, and
bias.!32 CPGs reflect medical and scientific consensus about best practices in
certain situations, therefore guiding physicians to provide better and more
consistent care.!3? In a nonlegal sense, then, CPGs are meant to improve or set
the standard of care. Intuitively, the law should give force to the promise of EBM
by making that medical standard of care the negligence standard of care—
particularly because doing so would encourage adoption of EBM.!'3* In short,
CPGs should be the medical equivalent of a radio on a barge, an attainable best
practice that courts should enforce regardless of whether they are common
practice.!33 Furthermore, this theory is consistent with a physician’s duty to “stay
abreast” of developments in the profession.!'3¢ It would seem to be good policy
for physicians to strive to act as medically necessary and be held accountable for
failing to follow medical best practices without good cause. However, this policy

131 See Durrance & Hankins, supra note 82, at 2633 (describing study conducted to find
effect of malpractice exposure on VBACs); Yang et al., supra note 15, at 240 (describing
relationship of malpractice pressures and choice of medical procedure).

132 Simon, supra note 114, at 25 (“CPGs are premised on the notion that both medical
professionals and patients are human, and that misunderstandings, errors, and injuries are
inevitable without systems and checklists.”).

133 Taylor, supra note 20, at 276 (describing evidence-based medicine approach to
developing CPGs including systematic review of medical literature, randomized clinical
trials, and meta-analyses).

134 See Williams, supra note 20, at 492 (noting greatest challenge facing EBM is getting
physicians to use guidelines in practice).

135 See The T.J. Hooper, 60 F.2d 737, 740 (2d Cir. 1932) (“Courts must in the end say what
is required; there are precautions so imperative that even their universal disregard will not
excuse their omission.”).

136 See Williams, supra note 20, at 508-12 (discussing cases recognizing “duty to stay
abreast”).
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faces a significant obstacle: how to choose the “right” CPGs to set the standard
of care.

An EBM standard of care would be a simple and powerful solution to the
subjectivity and enshrined biases of the traditional standard of care in a world in
which only one set of CPGs existed for each field, practice, and medical
situation. Physicians in practice are able look to the relevant CPG and follow it.
Under an EBM standard of care, if a physician fails to do so, at least without
demonstrating a compelling reason not to based on the unique circumstances of
the case, the physician could be held liable for negligence.!3” Unfortunately,
CPGs represent a broad body of sometimes inconsistent literature and physicians
do not have the option to follow a specific CPG for a given situation.'3® So, a
successful EBM negligence regime will require some way for the courts—and
practicing physicians—to separate the evidence-based wheat from the
traditionalist chaff. This Note proposes three solutions: (1) third-party screening
and certification of CPGs; (2) holding physicians to standards set by relevant
professional associations; and (3) allowing physicians reasonable choice of
CPGs.

Luckily, screening out flimsy CPGs and elevating science-backed CPGs is
part of mainstream EBM practice.!3 Early on, independent researchers from
around the world formed the Appraisal of Guidelines, Research, and Evaluation
(“AGREE”) Collaboration to evaluate guidelines along six domains, including
scope, scientific rigor, and editorial independence.!4? More significant for the
development of an EBM standard of care was the National Guideline
Clearinghouse (“NGC”).!4! The NGC, which operated for twenty years, was a
centralized database of approved CPGs compiled by the Agency for Healthcare
Research and Quality.'4? The NGC therefore could have been used as a clear and
universally applicable test for whether a CPG was reputable enough to establish
or refute physician negligence under an EBM standard of care.'43 Unfortunately,
the NGC was defunded during the Trump administration and is defunct as of
2018.14 However, many CPGs assessed by the NGC are still available through

137 See Simon, supra note 114, at 2 (describing potential use of CPGs in litigation).

138 See Williams, supra note 20, at 491-92 (noting thousands of guidelines exist and CPGs
vary in quality); Taylor, supra note 20, at 276-77 (stating CPGs may present scientific best
practices based on clinical studies and literature reviews, or may simply record custom and
tradition).

139 See Taylor, supra note 20, at 277-78.

140 See id. at 277 (describing origins and purpose of AGREE).

141 See id. at 277-78 (describing rigorous conditions required to be included in NGC).

192 National Guideline Clearinghouse, AGENCIES FOR HEALTHCARE RSCH. AND QUALITY,
https://www.ahrq.gov/gam/about/index.html [https://perma.cc/HX8S-LWIQ] (last visited
Aug. 25, 2023).

143 See Taylor, supra note 20, at 278-79 (describing rigor of NGC in evaluating CPGs).

144 See National Guideline Clearinghouse, supra note 142.
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the Centers for Medicare and Medicaid Services.!*S Moreover, the NGC
provides a model for a nationwide CPG database that could support both the
practice of EBM and an EBM standard of care.!4¢

In the absence of the NGC, professional associations provide a more limited
source of CPGs that can set the standard of care.!%” Plaintiffs may have an easier
time establishing that guidelines made or adopted by the professional
organizations of physicians in the defendant’s field are evidence of the ordinary
practice and therefore can establish the standard of care even under the
traditional standard. After all, organizations such as ACOG exist to set standards
for the profession and to ensure that patients receive proper care.'*® Admittedly,
there is a risk that using ACOG guidelines to set the standard of care for ACOG
members will result in the organization releasing less restrictive guidelines.
However, professional organizations may present the best option for filtering
CPGs after the closure of the NGC. Moreover, the potential to use CPGs as a
shield against liability may reduce the impetus to scrap professionally endorsed
CPGs entirely.!#?

Finally, an EBM standard of care could take an “any vetted CPG” approach.
Rather than holding physicians to the standards set by any given clinical
guideline—for instance, the one that a plaintiff introduces—an EBM negligence
regime could allow physicians to defend their actions by adhering to any
properly vetted and certified CPG. This approach would allow greater flexibility
in both the practice of medicine and in tort litigation, while still holding
physicians to a higher, more objective standard.

C. Overcoming Hearsay Objections To Achieve Evidence-Based Medicine
Standards of Care

EBM provides an objective metric for physician reasonableness and
encourages physicians to update their practices to reflect evolving understanding
of effective treatment.!3 After all, CPGs are specifically designed to reduce

145 See Measures Inventory Tool, CMS, https://cmit.cms.gov/CMIT _public/ListMeasures
[https://perma.cc/88H2-WT6R] (last visited Aug. 25, 2023).

146 See Taylor, supra note 20, at 278-79.

147 See, e.g., ACOG Guidelines, supra note 22.

148 ACOG, 4bout Us, supra note 23 (describing mission of ACOG to advance women’s
healthcare using medical education and research).

149 See Mello, supra note 123, at 674-77 (describing use of CPGs as affirmative defense
in Maine, Florida, and Kentucky with limited results on medical practice but sustained support
by physician-friendly reformers). A regime that allows CPGs to be used as an affirmative
defense but not as the basis for liability would potentially allow professional associations to
create “safe harbors” for their members. While this could create dubious incentives for
associations to tailor the content of their guidelines, it would also encourage the associations
to continue to create CPGs and therefore safe harbors for members.

150 See Grosso, supra note 107, at 88-89 (contrasting EBM with custom-based approach);
Simon, supra note 114, at 25 (describing how medical providers use guidelines).
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physician error.'>! As such, there is much to be said for wholly replacing the
traditional standard of care with an EBM standard of care in which physicians
are liable if they violated the CPGs and off the hook if they followed the
science.!3? Unfortunately, even if it were possible to impose a purely EBM
standard of care, it is not clear that doing so would be desirable. Humans respond
to treatments differently and using CPGs as bright-line rules might indeed overly
restrict physician discretion.!>3 At the same time, creating a bright-line EBM
standard of care has practical hurdles, particularly as courts often exclude them
as hearsay.!>* After all, clinical guidelines are out-of-court written statements
regarding medical best practices and can only establish the standard of care when
introduced to establish the truth of their contents.!>> Perhaps unsurprisingly,
parties in individual suits have had limited success in effecting such a
fundamental shift in medical malpractice law, although courts have increasingly
admitted expert testimony using CPGs to define the standard of care.!’® Given
the mixed results of attempts to even get CPGs admitted, expanded use of CPGs
as the basis for expert testimony on the standard of care is a positive outcome
from judicial intervention.!>’

However, even such a modest shift could have significant consequences. Even
if EBM cannot replace the traditional standard of care, it can play an increased
role in litigation under the current standard, particularly through the duty to stay
abreast.'’® CPGs can offer clarity and objectivity to the traditional battle of
experts in medical malpractice actions.'’® Such guidelines can also serve as an
ex ante measure of the reasonableness of physician decision making while

151 Simon, supra note 114, at 25.

152 See id. (describing benefits of using CPGs for litigation).

153 See Grosso, supra note 107, at 95-96 (emphasizing need for some flexibility in
treatment decisions while acknowledging importance of CPGs in establishing whether
defendant physician met standard of care).

154 See Taylor, supra note 20, at 282-83 (exploring cases in which clinical guidelines were
excluded as hearsay).

155 See id. (describing reasons for excluding guidelines as hearsay).

156 See Hinlicky v. Dreyfuss, 848 N.E.2d 1285, 1290-91 (N.Y. 2006) (distinguishing
previous holding that CPGs are inadmissible for their truth standing alone and holding expert
testimony interpreting CPGs to define standard of care is admissible); Conn v. United States,
880 F. Supp. 2d 741, 745-47 (S.D. Miss. 2012) (noting divided opinion on admissibility and
weight of CPGs but arguing for admissibility of expert testimony for plaintiff to rely on CPGs
to articulate standard of care).

157 See Taylor, supra note 20, at 279-83 (surveying cases in which CPGs were admitted or
excluded).

158 See Williams, supra note 20, at 508.

159 See Simon, supra note 114, at 26-27 (arguing CPGs can allow plaintiffs to reframe
debate as between general consensus regarding what should have been done and subjective
guesses about what should have been done by individual physician expert witnesses).
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allowing for deviation under special circumstances.'®® Again, this change would
be particularly significant for cesarean rates in light of the recent ACOG
guidelines that are designed to discourage unnecessary surgeries.!®! CPGs also
puts the focus on the decision making process that the physician went through
in opting for a particular treatment, meaning that increased admission and
reliance on CPGs to determine whether physicians met the standard of care could
serve as a tailored tort incentive akin to the JSL reforms proven to reduce
cesarean rates.!6?

Notably, CPGs have been used by defendants to justify their decisions.!63
Sometimes known as the “Maine model,” some states passed legislation
recognizing adherence to CPGs as an affirmative defense.!®* Maine adopted this
statute to test the effectiveness of the CPG defense in decreasing the practice of
positive defensive medicine—performing unnecessary procedures to avoid
liability.'®> At first blush, this would seem to cut against the argument that EBM
is a tool for reducing unnecessary cesareans, as it could decrease rather than
increase tort liability. However, unnecessary cesareans are just that—
unnecessary—and thus unlikely to be indicated as necessary under CPGs,
particularly the intentionally cautious ACOG guidelines.!% Instead, the use of
CPGs as a defense has the potential to reduce reliance on cesarean surgery as
positive defensive medicine by reducing the risk of liability for deciding not to
perform unnecessary surgery, particularly in the case of VBAC where there is
evidence of defensive cesareans.'®’

The use of CPGs as a defense in place of defensive cesareans has two
implications. First, while Frakes, Currie, and MacLeod have established that
increased tort liability leads to a net reduction in cesarean rates, that does not

160 See Grosso, supra note 107, at 96-97 (suggesting CPGs should serve as rebuttable
evidence of either reasonableness or unreasonableness, which can be overcome by evidence
of special circumstances in given case); Simon, supra note 114, at 26.

161 ACOG Guidelines, supra note 22, at 7-8.

162 See Currie & MacLeod, supra note 15, at 812.

163 See, e.g., Hinlicky v. Dreyfuss, 848 N.E.2d 1285, 1290-91 (N.Y. 2006) (affirming
admissibility of CPG to support defense expert testimony that defendant adhered to standard
of care).

164 Mello, supra note 123, at 674-76 (describing Maine model of tort reform creating
affirmative defense); Gordon H. Smith, Maine’s Medical Liability Demonstration Project—
Linking Practice Guidelines to Liability Protection, 13 AM. MED. Ass’N J. ETHICS 792, 792-
95 (2011), https://journalofethics.ama-assn.org/article/maines-medical-liability-demon
stration-project-linking-practice-guidelines-liability-protection/2018-05
[https://perma.cc/SWXK-PGPQ] (describing how Maine’s eight-year experiment studying
medical practices by physicians afforded affirmative defense if they adhered to CPGs).

165 See Smith, supra note 164, at 793-94 (discussing purpose of Maine statute and its
eventual abandonment because no doctor had used affirmative defense in court, ascribing
failure to attorneys’ unwillingness to use defense).

166 See generally ACOG Guidelines, supra note 22.

167 See, e.g., Hinlicky, 848 N.E.2d at 1287 (finding defendant successfully relied on CPG
to justify decision not to refer patient for further treatment).
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mean that no obstetricians perform primary cesareans as positive defensive
medicine—just that those physicians are outnumbered by those who avoid the
surgery for fear of liability.!*® EBM as both sword and shield allows malpractice
pressure to encourage both types of doctors to abstain from operating
unnecessarily, whether they were motivated by economics or fear for their
malpractice premiums.'® Second, EBM as a shield could encourage more
widespread adoption of vaginal birth after cesarean, or VBAC, because other
studies have confirmed the traditional positive defensive medicine narrative
regarding VBAC.!7 In some cases, hospitals and even entire states have
imposed de facto VBAC bans out of fear of malpractice liability.!”! While this
Note has focused on cesarean rates as a whole, the issue of VBAC is particularly
fraught, and women seeking VBAC face some of the grossest excesses of
obstetric violence and medical paternalism, including de facto bans on VBAC
and a plummeting VBAC rate as providers deny patients’ autonomy on a system-
wide level.!”? While EBM probably cannot work a sea change in physician
attitudes regarding VBAC, it could reduce the malpractice pressure reinforcing
those attitudes.

D. Informed Consent Combined with Evidence-Based Medicine as the Path
Forward

Over the past two decades, informed consent has played a greater role in
medical malpractice litigation following broader adoption of the prudent patient
standard and development of the duty to readvise.!”> Informed consent

168 See Frakes, supra note 15, at 480 (establishing net reduction in cesarean rates with
increased tort liability); Currie & MacLeod, supra note 15, at 819 (establishing net reduction
in cesarean rates under JSL reform).

169 See Frakes, supra note 15, at 480 (discussing reasons for malpractice pressures).

170 See Durrance & Hankins, supra note 82, at 2633-35 and accompanying text.

171 Diaz-Tello, supra note 38, at 216-25 (describing de facto bans adopted on behest of
malpractice insurers); Kukura, Choice in Birth, supra note 32, at 968-69 (showing two
examples of insurance companies banning VBAC coverage).

172 See Kukura, Choice in Birth, supra note 32, at 968-69; Diaz-Tello, supra note 38, at
216-25; see also Abrams, supra note 14, at 1973 n.105 (discussing drop in VBAC rates from
just over twenty-three percent in 1996 to just under eleven percent in 2003 and no-VBAC
policy adopted by hundreds of hospitals). Recent research revealed the viability and
desirability of VBAC in many cases, leading ACOG to reverse course from its 1990s
opposition to the practice with new guidelines that approve the procedure for patients with
only one or two previous cesareans. See Diaz-Tello, supra note 38, at 206-07. However, rates
have remained low: despite the fact almost half of eligible patients are interested in VBAC,
the VBAC rate remains just above nine percent. See id. at 207 (contrasting national VBAC
rates in 2015 with survey results of postpartum women).

173 See Marjorie Maguire Shultz, From Informed Consent to Patient Choice: A New
Protected Interest, 95 YALE L.J. 219, 221, 248 (1985) (discussing prevailing physician-
oriented informed consent standards and advocating for reasonable patient standards); see
also Nancy K. Kubasek, Legislative Approaches to Reducing the Hegemony of the Priestly
Model of Medicine, 4 MICH. J. GENDER & L. 375, 416-17 (1997) (urging prudent patient
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negligence suits focus on patient autonomy, potentially mitigating the pro-
physician biases that infect traditional negligence analysis under the professional
standard of care.'’* Prominent decisions around the turn of the millennium held
physicians accountable for disregarding patient’s choice to undergo cesarean
surgery or not.!”> Informed consent provides an easier and more potent avenue
for leveraging EBM to reduce the rates of unnecessary cesareans, while EBM
can help strengthen and expand informed consent doctrines.!7¢

1. Development of the Informed Consent Doctrine

Informed consent is a relatively recent phenomenon in medical malpractice
law, as courts first held that lack of informed consent was actionable in 1957.177
Initially, courts applied a reasonable physician standard akin to traditional
medical malpractice negligence law, holding physicians liable only for failing
to disclose information that a reasonable physician would share with a patient in
the circumstances.!’”® However, the informed consent standard started to focus
on the patient after the D.C. Circuit adopted a “prudent patient” standard in
1972.17% Under this standard, doctors are liable if they fail to disclose material
information to the patient before obtaining consent.'3 Information is material if
a reasonable patient in the plaintiff’s position would find it significant in

standard first adopted in Canterbury v. Spence, 464 F.2d 772, 787 (D.C. Cir. 1972)); Suzanne
K. Ketler, Note, The Rebirth of Informed Consent: A Cultural Analysis of the Informed
Consent Doctrine After Schreiber v. Physicians Insurance Co. of Wisconsin, 95 Nw. U. L.
REv. 1029, 1031 (2001) (discussing expansion of informed consent and increased focus on
patient-focused approaches); Paul Christopher Estaris Torio, Nature Versus Suture: Why
VBAC Should Still Be in Vogue, 31 WOMEN’s RTs. L. Rep. 487, 509-11 (2010) (arguing
informed consent can help women avoid repeat cesareans).

174 See Shultz, supra note 173, at 249, 262 (recognizing broader ability to recover through
informed consent actions due to decreased focus on physician expertise, reduced reliance on
competing expert witnesses, and narrowed defenses).

175 See, e.g., Schreiber v. Physicians Ins. Co. of Wis., 588 N.W.2d 26, 34-35 (Wis. 1999)
(reversing dismissal of informed consent suit against physician for failing to conduct informed
consent discussion after patient withdrew consent to vaginal delivery, recognizing duty to
readvise).

176 See Alexander, supra note 25, at 903 (arguing clinical guidelines should play essential
role in informed consent doctrines and suggesting AMA amend its ethical guidance to require
disclosure of CPGs, thereby reforming informed consent to focus on CPGs).

177 See Kubasek, supra note 173, at 394-95 (citing Salgo v. Leland Stanford Jr. Univ. Bd.
of Trs., 317 P.2d 170, 181 (Cal. Ct. App. 1957)) (illustrating Sa/go’s impact on early informed
consent law).

178 See id. at 396 (describing physician’s duty under reasonable physician standard as
limited to disclosures that reasonable medical practitioner would make under similar
circumstances).

179 Canterbury v. Spence, 464 F.2d 772, 787 (D.C. Cir. 1972) (fashioning objective prudent
patient standard that considers what information reasonable patient under circumstances
would find significant in deciding whether to consent to procedure).

180 Jd. at 786-87 (asserting patients cannot make intelligent choice without adequate
disclosures from physician).
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deciding whether to consent to the proposed procedure.!3! This standard requires
physicians to disclose alternative treatments as well as risks associated with their
recommended treatment.'3? The prudent patient standard quickly caught on—by
1985, a substantial minority of jurisdictions had already adopted the patient-
oriented informed consent doctrine.!®3 Today, approximately half of states
employ the prudent patient standard.!3* In those jurisdictions, informed consent
actions prioritize patient autonomy and give patients greater control over their
health care decisions.'®

Nor is the prudent patient standard the only development strengthening
informed consent causes of action. Because the informed consent doctrine has
its origins in the tort of battery, it was initially restricted to physician actions that
resulted in a bodily touching.!3¢ However, courts began to loosen the
requirement for physical touching in the years following Canterbury v.
Spence,'87 allowing patients to sue for physicians’ failures to disclose potentially
beneficial treatments or the risks of declining a recommended treatment.!88

181 Jd. at 787 (basing materiality of information on reasonable patient’s position).

182 Id. at 787-88 (finding topics that typically require disclosure from physician include
risk of recommended treatment, alternatives, and risk of inaction).

183 See Shultz, supra note 173, at 249 (stating substantial minority of states adopted
reasonable patient standard to determine proper disclosures).

184 Hindi E. Stohl, When Consent Does Not Help: Challenges to Women’s Access to a
Vaginal Birth After Cesarean Section and the Limitations of the Informed Consent Doctrine,
43 AM. J.L. & MED. 388, 402 (2017) [hereinafter Stohl, When Consent Does Not Help].

185 See Kubasek, supra note 173, at 416 (opining reasonable patient standard gives patients
more control over medical decisions).

186 See Shultz, supra note 173, at 224, 235-37 (discussing informed consent roots in battery
and early cases dismissing informed consent actions from failure to inform patient of
beneficial potential treatment); see also Schreiber v. Physicians Ins. Co. of Wis., 588 N.W.2d
26,30 (Wis. 1999) (discussing development of informed consent from battery to negligence).
While courts have held that informed consent claims lie in negligence rather than battery,
unconsented-to procedures still give rise to battery claims. See, e.g., Cobbs v. Grant, 502 P.2d
1, 8 (Cal. 1972) (adopting majority view that plaintiffs can only recover for lack of disclosure
under negligence but may sue for battery for unconsented-to operations). While physicians
rarely perform cesareans without, at the very least, coerced consent absent a court order, they
are more likely to perform episiotomies without the patient’s knowledge, and thus without
her consent. See Kukura, Obstetric Violence, supra note 17, at 731-34 (discussing rare case
of forced cesarean and numerous episiotomies performed without patient consent, encouraged
by lack of awareness that procedure is being performed due to epidural anesthetic).

187 464 F.2d 772 (D.C. Cir. 1972).

188 See Shultz, supra note 173, at 243-45 (describing beginnings of physicians’ duty of
disclosure).



1530 BOSTON UNIVERSITY LAW REVIEW [Vol. 103:1499

These developments led to requirements that physicians disclose information
significant in deciding whether to undergo further treatment.'8°

The next major development in informed consent came in a 1999 case
involving VBAC.!%0 In that case, the court held that although the patient had
given informed consent to vaginal delivery, the physician was required to
conduct a second informed consent disclosure upon her request for a cesarean
after four hours of labor and again after suffering intense abdominal pain after
nine hours of labor.!°! The court held that the “duty to readvise” reached any
substantial medical or legal change in circumstances, which it described as new
risks or benefits that were unforeseen when the patient first gave informed
consent and withdrawal of consent, respectively.!®? The case generated enthused
scholarship and proclaimed the rebirth of informed consent.'®3 Other state
appellate courts also adopted the duty to readvise.!®* Notably, the plaintiff in
Schreiber gave informed consent to both vaginal and cesarean delivery when
she was admitted to the hospital.'> The Schreiber standard could be applied to
the converse situation: one in which a patient revokes consent to a cesarean
given upon admission to the hospital, triggering renewed duties to obtain
informed consent. Thus, the holding could vindicate the rights of women who
consent to cesarean delivery in case it becomes necessary but withdraw their
consent when their doctors recommend an unnecessary cesarean.

2. Challenges and Limitations to Informed Consent Actions

Although informed consent provides a promising avenue for leveraging tort
incentives to decrease the rate of unnecessary cesareans, it faces several
challenges and limitations and may not help all plaintiffs equally. However, the
doctrine is more than capable of overcoming most of these challenges,

189 See id. at 245-47 (discussing significant developments in California informed consent).

190 See Schreiber, 588 N.W.2d at 32 (reversing dismissal of suit for lack of informed
consent to vaginal delivery after patient requested cesarean).

91 Id. at 28, 32 (holding patient’s withdrawal of consent put patient and doctor in original,
pre-consent position and thus required physician to conduct another informed consent
discussion before proceeding with vaginal delivery). The Schreiber court relied in part on an
earlier en banc ruling by the Supreme Court of Colorado adopting a similar standard. See id.
at 32 (citing Gorab v. Zook, 943 P.2d 423, 430-31 (Colo. 1997)) (adopting Gorab’s position
that withdrawal of consent substantially alters circumstances, requiring physician to readvise
patient).

192 Jd. (finding withdrawal of consent substantially changes legal circumstances).

193 See, e.g., Ketler, supra note 173, at 1031-34 (outlining Note’s discussion of Schreiber’s
effect on informed consent doctrine).

194 See Wood v. Rutherford, 201 A.3d 1025, 1043-44 (Conn. App. Ct. 2019) (adopting
Schreiber court’s reasoning and standard, also citing earlier holding by Colorado Supreme
Court relied on by Schreiber court).

195 Schreiber, 588 N.W.2d at 28.
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particularly given the increased adoption of the prudent patient standard and the
duty to readvise.

One challenge is the use of consent forms, which present the same issues as
any contract of adhesion, and consent agreements upon admission to the hospital
rather than direct conversations with physicians. If patients are pressured into
granting broad consent as a prerequisite to accessing care, informed consent will
be drained of much of its vitality. Luckily, this threat has not borne out in
practice. While patients commonly argue they did not realize that they were
consenting to a procedure when signing a consent form, courts have rejected the
notion that blanket consent forms defeat informed consent claims.!°® As the
courts have stressed, the forms may constitute consent but fall short of obtaining
informed consent, which requires greater disclosure.'”” Moreover, the prudent
patient standard prevents physicians from making recourse to the argument that
reasonable physicians generally rely on such forms.!'%® The duty to readvise also
requires repeated informed consent discussions should the patient revoke the
form-consent once they realize what they consented to and if new unforeseen
circumstances arise during delivery.'%?

Another challenge that poses less of an obstacle than might be expected is the
exception to the informed consent doctrine for procedures performed under
emergency situations. Many things can go wrong in delivery that require urgent
care, conventionally called emergency situations.?’® However, in order to
establish an emergency situation defense to an informed consent complaint,
defendants must prove not only that a medical emergency existed that required
treatment to prevent significant harm, but also that it was impractical to obtain
consent from the patient or authorized third party and that there was no reason
to suspect that the patient would decline the treatment if given the chance to
consent.?! Patients are generally only considered incompetent to make medical
decisions when they are unconscious or incapacitated and the treatment is
urgently required to prevent serious harm or death.?92 Labor does not in and of

196 See Wendy Woolery, Informed Consent Issues Throughout the Birthing Process, 21 J.
LEGAL MED. 241, 253-55 (2000) (discussing universal rejection of blanket consent forms by
courts reviewing informed consent complaints).

197 See id. (explaining consent forms fall short of informed consent because they are not
case-specific).

198 See Shultz, supra note 173, at 232 (rejecting notion that reasonable people choose as
their doctors tell them to).

199 See Schreiber, 588 N.W.2d at 32 (finding withdrawal of previously foreseen option
constitutes legal change in circumstance, requiring new informed consent discussion).

200 See Woolery, supra note 196, at 242 (describing emergency situation exception to
informed consent).

201 Hindi Stohl, Childbirth Is Not a Medical Emergency: Maternal Right to Informed
Consent Throughout Labor and Delivery, 38 J. LEGAL MED. 329, 337-38 (2018) (listing four
elements of common-law emergency exceptions).

202 Id. at 336-37 (noting that, for doctrine of informed consent, patients are regarded as
incompetent when unconscious or incapacitated and in need of urgent treatment).
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itself render women incompetent and courts have recognized that women are
legally competent to make medical decisions even when they are heavily
medicated or in great pain.? Instead, physicians can only assert the emergency
situation defense when women lose consciousness or otherwise experience “a
significant mind-altering complication.”?% This line of cases has significant
normative as well as legal implications: it reaffirms women’s bodily autonomy
and ability to make medical decisions and rejects antiquated notions of
women—yparticularly birthing women—as irrational actors who cannot be
trusted to make medical decisions for themselves. Instead, women are rational
consumers who should be empowered to make important decisions about their
health based on full disclosure of all material information.2%

Finally, informed consent has been criticized for failing to protect the rights
of women of color, poor women, and women who cannot understand disclosures
due to language barriers, as well as for being ineffective at protecting the right
to VBAC.2% Despite the existence of informed consent liability since the 1950s,
court-ordered cesareans remained a rare but distressing occurrence throughout
the 1990s.297 While appellate opinions generally involve White and middle-class
plaintiffs, perhaps due to greater litigation resources, women of color and poor
women have been disproportionately subjected to court-ordered surgery.2%®

203 See id. at 345 (noting women “remain conscious and cognitively intact throughout
labor” barring exceptional circumstances, such as stroke or eclamptic seizure, and courts have
recognized they remain competent to make medical decisions despite pain and medication).

204 See id. (“[O]nly when a woman loses her cognitive function . . . would she be deemed
incompetent.”).

205 See Ketler, supra note 173, at 1032-33 (contrasting old cultural model treating birthing
women as incompetent and irrational with newer model regarding them as rational
consumers).

206 See Leslie G. Espinoza, Dissecting Women, Dissecting Law: The Court-Ordering of
Caesaren Section Operations and the Failure of Informed Consent To Protect Women of
Color, 13 NAT’LBLACK L.J. 211, 226 (1994) (noting differential treatment and effect of forced
cesareans for women of color, women who do not speak English as first language, and low-
income women); see also Kubasek, supra note 173, at 391, 393-94 (describing failure of
informed consent to protect women who signed consent forms to undergo sterilization written
in college-level English despite their limited ability to speak and read English and criticizing
reasonable physician standard for perpetuating medical paternalism); Stohl, When Consent
Does Not Help, supra note 184, at 408 (arguing informed consent is insufficient to safeguard
VBAC because standard is most often met even where patient’s autonomy was denied).

207 See Espinoza, supra note 206, at 212 n.8, 213-15 (highlighting around twenty cases
where courts ordered cesareans against patient’s vigorous opposition, later exploring one case
in depth); Kubasek, supra note 173, at 402-03 (discussing trend of court-ordered cesareans
and tension between patient’s right to refuse treatment and conflicting state interests in, for
example, fetal outcomes).

208 See Espinoza, supra note 206, at 225-26 (arguing women of color have been left out of
narrative around forced cesareans because of lack of representation in appellate opinions and
discussing study that found eighty-one percent of women who underwent forced cesareans
were Black, Hispanic, or Asian, and almost one-quarter did not speak English as their primary
language); see also Kubasek, supra note 173, at 405 (discussing same study). Notably, all the
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Court-ordered cesarecans dwindled between the 1990s and 2010s, but the lack of
regard for the informed consent of women of color inherent in court-ordered
cesareans likely continues to infect physician decisions and poses a challenge to
informed consent’s ability to vindicate the rights of patients of color.2®
However, this challenge is a reason to strengthen the informed consent doctrine,
thereby extending protections to a broader set of patients, rather than a reason to
abandon it.2!% Similarly, some scholars have criticized informed consent for not
doing enough to protect the right to VBAC.2!! However, others have recognized
that informed consent can play a key role in correcting power imbalances in the
delivery room between physicians who wield specialized knowledge and
vulnerable patients who lack the information necessary to counter physician
bias.?!? Informed consent can facilitate access to VBAC in two ways. First,
VBAC is significantly safer than generally assumed, and even ACOG
recognizes that it is often a reasonable alternative to a repeat cesarean.?!3 If
informed consent liability forces physicians to fully disclose the viability of
VBAC, more women may be empowered to avoid undergoing unnecessary
surgery. Second, the duty to readvise can be applied to require renewed informed
consent discussions if complications arise during VBAC, limiting physician

women in the study were receiving public assistance or were treated in a teaching hospital.
Espinoza, supra note 206, at 226.

209 See Erin P. Davenport, Court Ordered Cesarean Sections: Why Courts Should Not Be
Allowed To Use a Balancing Test, 18 DUKE J. GENDER L. & PoL’Y 79, 85-86 (2010) (analyzing
court-ordered cesareans at length and citing many cases, most recent of which was in 1999);
¢f- Espinoza, supra note 206, at 234 (discussing another national study finding Black patients
more likely than White patients to report under disclosure by their physicians).

210 Cf. Kubasek, supra note 173, at 393-94 (critiquing reasonable physician standard for
empowering physician discretion and making it more difficult to prove lack of informed
consent).

211 See Stohl, When Consent Does Not Help, supra note 184, at 408 (arguing both
reasonable physician and prudent patient standards are generally met in cases where patients
ultimately undergo cesareans rather than completing VBAC).

212 See Torio, supra note 173, at 509 (stressing informed consent doctrine increases patient
autonomy and allows patients to choose intelligently between VBAC and cesarean,
potentially increasing VBAC rates).

213 See id. at 511 (noting scientific evidence does not support widespread rejection of
VBAC since 1990s, and ACOG recognizes VBAC as legitimate choice “if the chance of
success is 50% or greater and the desire for future pregnancy after cesarean delivery is at least
10-20%").
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discretion and allowing patients to critically evaluate physician suggestions to
abandon VBAC and opt for cesareans.?!*

3.  EBM-Based Informed Consent as the Strongest Path Toward Physician
Accountability and Reduced Reliance on Unnecessary Cesareans

Informed consent enjoys several advantages over traditional negligence in
discouraging unnecessary cesareans. These advantages can best be leveraged by
combining informed consent with evidence-based medicine. Plaintiffs can use
CPGs to establish material information that reasonable patients would want to
know before consenting to a cesarean, creating a smoother path for
implementing an EBM standard of care. This EBM-based informed consent
doctrine would likely only impose liability on physicians when the undisclosed
CPGs recommended against a cesarean or listed risks of the cesarean that the
physician did not disclose and which came to pass.?!3 This is because the failure
to obtain informed consent generally must be the proximate cause of a plaintiff’s
injury for the plaintiff to recover damages against the physician.?!'¢ So while
informed consent obligates physicians to provide patients with the information
they need to make an informed decision between alternative treatments, a
violation of this obligation only gives rise to damages when it leads to a
cognizable injury—the dignitary harm of being deprived of the information is
not itself the basis for liability.?!” To the extent that unnecessary and invasive
surgery is itself a harm, a patient could recover against a physician for failing to
disclose CPGs that would have changed the patient’s decision to consent to a
cesarean. For example, if a checklist or clinical guideline recommended several
less invasive treatments before resorting to a cesarean, but the physician only
recommended a cesarean, the patient could argue that their consent was not
informed because the physician did not inform them of the alternative
treatments. Here, the patient may recover for any injury from the cesarean even

214 See Schreiber v. Physicians Ins. Co. of Wis., 588 N.W.2d 26, 32, 34-35 (Wis. 1999)
(requiring new informed consent discussions when new risks or benefits to different treatment
options emerge during treatment, though in this case patient was denied choice to elect
cesarean over VBAC instead of vice versa).

215 See, e.g., Canterbury v. Spence, 464 F.2d 772, 790 (D.C. Cir. 1972). As with any breach
of a legal duty, the breach of the duty to obtain informed consent is only actionable when it is
the proximate cause of an injury to the plaintiff, which exists “when, but only when, disclosure
of significant risks incidental to treatment would have resulted in a decision against it.” Id.;
see also Nickell v. Gonzalez, 477 N.E.2d 1145, 1148 (Ohio 1985) (concluding undisclosed
material information must be proximately related to injury caused such that undisclosed risks
come to pass, causing plaintiff’s injury, and reasonable person would have declined treatment
if information had been disclosed).

216 See White v. Leimbach, 959 N.E.2d 1033, 1039 (Ohio 2011) (declaring standard for
materiality is patient’s need for information, but plaintiff must establish undisclosed
information led to injury).

217 See id.; see also Canterbury, 464 F.2d at 790 (articulating informed consent doctrine,
including requirements for plaintiff injury from undisclosed risks and for showing that
disclosing information would have changed patient’s decision).
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if the physician did not negligently perform the cesarecan. Additionally, if a
physician recommends and performs a cesarean which was not medically
indicated or necessary under the guidelines, the patient can use the guidelines to
show that the physician did not provide the material medical information that a
prudent patient would want to know prior to consenting and that a reasonable
patient in the plaintiff’s situation would have withheld consent if given the
material information. Notably, however, plaintiffs asserting an informed consent
cause of action do not need to establish that the physician deviated from the
standard of care in recommending a cesarean or in carrying out the operation.
The failure to disclose material information, which should include clinical
guidelines, is itself the necessary deviation from the standard of care.?!8
Moreover, EBM can strengthen the informed consent doctrine by countering
lingering pro-physician bias, blunting the force of the reasonable physician
standard, and ushering in a revitalization of informed consent that builds on
Schreiber and the increased adoption of the prudent patient standard.?!?
Informed consent’s inherent strength lies in its focus on patient choice. By
focusing on whether the physician deferred to patient choice and provided the
patient with all material information to inform that choice, informed consent can
counter physician bias and direct juries to defer to the patient rather than the
physician.?? Given the flaws in the traditional standard of care, especially
deference to physicians and the supremacy of custom, informed consent allows
plaintiffs to assert a harm that takes physician expertise out of the legal
analysis.??! In particular, the prudent patient standard represents a broadly
accepted negligence regime that does not resort to analysis of medical custom
and that allows patients to prove their cases without engaging in a battle of
experts.?? Informed consent also forcefully counteracts medical paternalism and
traditional sexist assumptions of birthing women as irrational patients who

218 See, e.g., Daddio v. A.I. DuPont Hosp. for Child. of the Nemours Found., 650 F. Supp.
2d 387, 412 (E.D. Pa. 2009) (rejecting defendant’s argument that plaintiff asserting violation
of informed consent must establish injury caused by negligent act by physician, instead
holding that plaintiff must establish that had information been disclosed they would not have
consented to procedure and that procedure caused alleged injury).

219 See id.

220 See Shultz, supra note 173, at 273-75 (discussing importance of sensitivity to patient
autonomy in counteracting medical paternalism and physician bias by focusing legal inquiry
on patient).

221 See id. at 232 (stating informed consent adds concern for patient autonomy into
negligence inquiry that would otherwise not be considered); id. at 262 (arguing that
recognizing duty of disclosure avoids requirement of assessing physician competence or
expertise in litigation, increasing physician liability and enhancing accountability).

222 See id. at 248-49 (advocating for reasonable patient standard to avoid physician
tendency to focus on physical well-being rather than patient choice and noting “substantial
minority of states” had already adopted standard in 1985); Ketler, supra note 173, at 1037-38
(elaborating on prudent patient standard’s rejection of medical custom as basis for standard
of care in informed consent cases).
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cannot be trusted to make their own healthcare decisions.??? The patient-focused
standard can also help counteract the “two-patient problem” in the birthing
context by emphasizing maternal autonomy over debates about the merits of
maternal versus fetal health.??* The two-patient problem at least in theory does
not play a role in informed consent because women are empowered to grant or
withhold consent on behalf of their fetus, removing fetal decision making from
the hands of physicians.??3 Greater reliance on informed consent causes of action
rather than standard negligence can therefore increase malpractice pressure to
drive down cesarean rates as with the JSL reforms explored by Currie and
MacLeod.?2¢

4. Combining EBM and Informed Consent To Strengthen Both

The very nature of informed consent actions puts information at the heart of
the inquiry.??’ Clinical practice guidelines reflect peer-reviewed conclusions
about the risks of cesareans and continued vaginal delivery under specific
circumstances, and EBM checklists provide objective standards for when each
procedure is appropriate.??® Presumably, a prudent patient would want to know
whether the physician’s recommended course of treatment is in line with
scientific consensus or whether it violates peer-reviewed CPGs and checklists.
Therefore, CPGs on best practices, checklists, and indications can become the
direct basis for liability under informed consent. This means that, for informed
consent, the CPGs are not limited to evidence of standard of care as they would
be under a traditional negligence cause of action. Instead, the guidelines are
themselves the information that a prudent patient would want to know and
physicians could be held liable under informed consent for not disclosing
whether the guidelines call for a cesarean. Therefore, an informed consent action
avoids the hearsay issues present when using clinical guidelines as out-of-court

223 See Ketler, supra note 173, at 1032-33 (noting informed consent aligns with modern
cultural model viewing laboring woman “as a rational consumer, guided by the information
that she has garnered during her pregnancy”).

224 See Abrams, supra note 14, at 1975-83 (discussing two-patient problem and its role in
subverting women’s interests in delivery room); Kukura, Obstetric Violence, supra note 17,
at 776-78 (describing maternal-fetal conflict as proxy for maternal-physician conflict).

225 See Kubasek, supra note 173, at 420 (restating proposition by D.C. Circuit that woman
may choose what will be done to herself and her fetus in “virtually all cases”).

226 See Currie & MacLeod, supra note 15, at 812, 819-21 (discussing effect of changes in
JSL law on cesarean rates).

227 See Ketler, supra note 173, at 1037-38 (describing both reasonable physician and
prudent patient standards as centered around information relevant to medical decisions).

228 Grosso, supra note 107, at 88-89 (describing evidence-based medicine and its
superiority to other standards of care); Simon, supra note 114, at 25 (discussing use of clinical
practice guidelines in clinical decision making).
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statements to establish industry best practices.?? An EBM-based informed
consent regime will require doctors to inform patients about what CPGs say
regarding whether or not to perform a cesarean, encouraging adoption of
evidence-based medicine standards in practice. If a patient can establish that they
would not have consented to an unnecessary cesarean had the physician
disclosed CPGs counseling against the operation, the patient can recover for any
injuries caused by the procedure. As previous scholars have argued,
conditioning informed consent on the disclosure of clinical guidelines will help
physicians and patients alike to make more informed decisions about treatment
and nudge physicians toward an evidence-based, optimal standard of medical
care.?30 As in the case of an EBM negligence regime, the effect of CPG-based
informed consent on the care that patients receive will be particularly
pronounced when it comes to cesareans. Given that the ACOG guidelines
discourage unnecessary cesareans, increased practice of EBM should reduce the
cesarean rate.”3! EBM informed consent represents a liability regime that
prioritizes patient autonomy and arms patients and plaintiffs with peer-reviewed
medical knowledge, which can counteract power imbalances in the delivery
room and the courtroom.

The path to an EBM-based informed consent regime, however, is not entirely
smooth. Plaintiff attorneys do not appear to be pursuing informed consent suits
based on the failure to disclose clinical guidelines, although a peer-reviewed
consensus around whether and when to perform treatments would seem to fit
within the information that a prudent patient would want to know when
consenting to a procedure.?3? Just as attorneys leverage clinical guidelines in the
courtroom in pursuing traditional negligence actions, they should work to
convince judges and juries that clinical guidelines are essential information for
patients to know before they can give informed consent to procedures. If that is
not enough to ensure that clinical guidelines take their rightful place in informed
consent regimes, activists can lobby medical groups to modify their ethical
standards to encompass disclosure of CPGs, because informed consent is seen
as an ethical requirement.?33 Regardless of how clinical guidelines become the

229 See Taylor, supra note 20, at 282-83; text accompanying note 154; see also Greathouse
v. Rhodes, 618 N.W.2d 106, 115 (Mich. Ct. App. 2000) (finding CPGs inadmissible as
hearsay for attempting to demonstrate proper standard of care in medical malpractice case).

230 See Alexander, supra note 25, at 902-09 (discussing benefits of using CPGs to prove
lack of informed consent, including greater physician familiarity with EBM norms).

Bl See ACOG Guidelines, supra note 22, at 14 (advocating for decreasing rate of
unnecessary cesareans).

232 See id. at 899, 902 (reporting no case has considered whether CPGs are material
information that must be shared with patients to obtain informed consent and noting physician
practice indicates that most do not believe they are obligated to share this information). After
further investigation, there still do not appear to be any cases addressing this issue.

233 See Alexander, supra note 25, at 903 n.222 (suggesting revising AMA Code of Ethics
Opinion 2.1.1 to require disclosure of relevant guidelines would be most effective way to
reform informed consent to encompass clinical guidelines).
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basis for informed consent liability, the reform could both decrease the rate of
unnecessary cesareans and strengthen informed consent generally. EBM offers
many of the same benefits to informed consent regimes as it does to traditional
negligence, particularly when it comes to reducing the rate of unnecessary
cesareans. Just as in traditional negligence, EBM can counteract pro-physician
bias in the courtroom by reducing the level of subjectivity in the liability
analysis.?3* While this effect is notably pronounced when used to counter the
subjective customary standard of care, it can also enhance the informed consent
doctrine’s ability to address medical and legal bias against women of color and
poor women.?*> EBM may be particularly effective in jurisdictions that still
employ the reasonable physician, rather than the prudent patient, standard
because it can remove the same subjectivity found in the customary professional
standard of care. The exponential effect of combining EBM with informed
consent will create the exact tailored tort incentives that Currie and MacLeod
proved can reduce the rate of unnecessary cesareans by holding physicians liable
for subverting patient choice in the face of financial and other pressures to
operate.?*® By combining informed consent and EBM, plaintiffs can maximize
malpractice pressure to reduce the rate of unnecessary cesareans.

CONCLUSION

Despite decades of academic debate and public outcry, obstetricians have
continued to perform cesarean surgery at rates that far exceed medical necessity.
These unnecessary cesareans cause real harm to patients and cost billions of
dollars each year. While many have long blamed cesarean rates on defensive
medicine motivated by fear of medical malpractice liability, recent research
reveals that tort liability counteracts financial and other incentives that are
responsible for unnecessary cesareans, particularly when tort reforms focus the
liability inquiry on physician decision making. Increased adoption of clinical
practice guidelines to define whether physicians have met their standard of care
would counteract the subjectivity inherent in the traditional standard of care and
increase tort liability for unnecessary cesareans. This solution is particularly
effective when combined with an informed consent cause of action, which places
both information and patient autonomy at the heart of the liability analysis.

234 See Grosso, supra note 107, at 88-89 (explaining benefit of using evidence from
research in addition to knowledge merely gained from personal experience when making
medical decisions).

235 See Espinoza, supra note 206, at 225-26, 234 (discussing differential treatment of poor
women and women of color with regard to court-ordered cesareans, and tendency of doctors
to provide less time and information to low-income and Black patients).

236 See Currie & MacLeod, supra note 15, at 819-21.



