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Unless psychedelic effects are the mechanism by which these drugs work, 
sooner or later, these drugs will not have psychedelic effects. 
—Charles Raison1 

INTRODUCTION 
As jurisdictions continue to reform psychedelics laws, lawmakers should 

consider how these new laws will impact the popular practice of microdosing—
regularly taking very small amounts of a psychedelic, such as psilocybin, to 
improve one’s quality of life.2 That is the thesis of Mason Marks, I. Glenn 
Cohen, Jonathan Perez-Reyzin, and David Angelatos’s engaging and timely 
article, Microdosing Psychedelics Under Local, State, and Federal Law. The 
authors do an admirable job of making the case for the equitable and safe 
integration of microdosing practices into existing and future psychedelics legal 
reforms. I agree with their general claims and specific legislative 
recommendations, as applied to the current nascent state of psychedelics law and 
regulation. In this Response, however, I reflect on the possibility that, in the 
future, what will ultimately require legal preservation is not microdosing, but 
rather the nonordinary states of consciousness that taking standard or large 
amounts of a psychedelic engenders. Allow me to explain. 

Marks and his coauthors refer to the concept of a “perceptual threshold”—the 
dosage at which people who take a psychedelic begin to perceive any mental or 
physical effect from that substance.3 Microdosing occurs below the perceptual 
threshold, meaning that those who engage in the practice do not perceive the 
psychedelic effects.4 However, the current psychedelics regulatory landscape 
prefers therapeutic use of psychedelics well above the perceptual threshold. That 
is, the model being rolled out, most extensively so far in Oregon, is psychedelic-
assisted “therapy,” where participants take standard or large doses of psilocybin 
or another psychedelic in licensed facilities under the supervision of a guide.5 A 
minimum dose might even be a legal requirement in certain jurisdictions.6 Yet 
this “big trip” psychedelic-assisted therapy may not be as far-reaching as 

 
1 Shayla Love, Can a Trip-Free Psychedelic Still Help People with Depression?, VICE: 

HEALTH (Nov. 7, 2019, 6:00 AM), https://www.vice.com/en/article/pa748k/psilocybin-for-
depression-and-the-world-of-non-hallucinogenic-psychedelics [https://perma.cc/KB29-
34JK] (quoting University of Wisconsin-Madison Professor Charles Raison). 

2 See generally Mason Marks, I. Glenn Cohen, Jonathan Perez-Reyzin & David Angelatos, 
Microdosing Psychedelics Under Local, State, and Federal Law, 103 B.U. L. REV. 573 
(2023). 

3 Id. at 599-600 (quoting Kim P.C. Kuypers, Livia Ng, David Erritzoe, Gitte M. Knudsen, 
Charles D. Nichols, David E. Nichols, Luca Pani, Anaïs Soula & David Nutt, Microdosing 
Psychedelics: More Questions than Answers? An Overview and Suggestions for Future 
Research, 33 J. PSYCHOPHARMACOLOGY 1039, 1040 (2019)). 

4 Id. 
5 See id. at 587-88. 
6 See id. at 631-32. 
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reported.7 Indeed, the mystical, visionary nature of the psychedelic experience 
is a bizarre fit for the rational preferences of Western medicine, the profit 
motives of pharmaceuticals, and the efficiency demands of capitalism.8 

As David Olson, cofounder of the biotechnology company Delix, puts it, the 
psychedelic-assisted therapy model “is just not a very scalable model.”9 Some 
can’t handle a psychedelic experience, or at least would not qualify for 
psychedelic-assisted therapy.10 Others simply do not want to go through what 
could be a harrowing experience. For those who do, psychedelic therapy 
regulatory models require advanced psychological and physical preparation, and 
trained guides to accompany trippers—both during the experience itself as well 
as at later integration sessions.11 The administration of psychedelics (so far, 
mainly psilocybin, MDMA, or ketamine) in a controlled setting can last four to 
six hours or longer.12 The lengthy process consists of multiple appointments and 
can cost thousands of dollars.13 Moreover, there have been high-profile 
allegations of sexual abuse by guides, with those under the influence of 
psychedelics especially vulnerable to such power plays.14 Given the high costs 
and many risks, “it would be difficult to scale up these drugs to help the millions 
of people in need.”15 

 
7 See Monnica T. Williams & Beatriz C. Labate, Diversity, Equity, and Access in 

Psychedelic Medicine, 4 J. PSYCHEDELIC STUD. 1, 1 (2020); Grace Browne, The Therapy Part 
of Psychedelic Therapy Is a Mess, WIRED (Apr. 6, 2023, 7:00 AM), 
https://www.wired.com/story/psychedelic-therapy-mess/. 

8 See Shayla Love, The Long, Strange Relationship Between Psychedelics and Telepathy, 
VICE: MOTHERBOARD (July 18, 2022, 9:00 AM), https://www.vice.com/en/article/z34xa5/the-
long-strange-relationship-between-psychedelics-and-telepathy [https://perma.cc/2F5U-
QMS5]. 

9 Ken Garber, Delix Therapeutics: Psychedelics Without the Trip, NATURE 
BIOTECHNOLOGY (Aug. 19, 2022), https://www.nature.com/articles/d41587-022-00006-0. 

10 See id. 
11 See Marks et al., supra note 2, at 587. 
12 See id. Some substances, such as ayahuasca or ibogaine, can last much longer. Katie 

Stone, Ibogaine or Ayahuasca: Which One Is Right for You?, PSYCHABLE (Apr. 12, 2021), 
https://psychable.com/introduction/ibogaine-or-ayahuasca-which-one-is-right-for-you 
[https://perma.cc/7SUB-MQ8S]. 

13 See Floris Wolswijk, Opinion, Is the High Cost of Psychedelic Therapy Worth It?, LUCID 
NEWS (Dec. 16, 2022), https://www.lucid.news/high-cost-psychedelic-therapy-worth-it/ 
[https://perma.cc/F2YX-26JP]. 

14 See, e.g., Cover Story: Power Trip, N.Y. MAG. (Nov. 10, 2021, 11:48 AM), 
https://open.spotify.com/episode/6LzdqWDqi1lsXgZ50HYJDZ?si=14db6fe4933d4c38. 

15 Scientists Create Non-psychedelic Compound with Same Anti-depressant Effect, UNC 
HEALTH & UNC SCH. OF MED.: NEWSROOM (Sept. 28, 2022), https://news.unchealthcare.org 
/2022/09/scientists-create-non-psychedelic-compound-with-same-anti-depressant-effect/ 
[https://perma.cc/F87A-GTP6]; see also Laura Kurtzman, LSD-Like Molecules Counter 
Depression Without the Trip, UNIV. OF CAL. S.F. (Sept. 28, 2022), https://www.ucsf.edu/news 
/2022/09/423891/lsd-molecules-counter-depression-without-trip [https://perma.cc/P5MR-
KFBJ]. 
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Thus, both private and public sectors are attempting to dissect psychedelic 
compounds in hopes that “they can be tweaked, optimized, or even stripped of 
the psychedelic experience altogether—and still be an effective treatment.”16 
And it has been speculated that the psychedelic-assisted therapy “bubble” may 
burst, given the tremendous hype but modest results as of yet in treating mental 
health conditions.17 If a workable below-perceptual threshold version of 
psychedelics could exist, then health care would logically prefer the (safer, 
cheaper, and more predictable) taking of sub-perceptual threshold doses over 
above-perceptual doses. Law reforms, presumably, would follow suit. This shift 
from above- to below-perceptual use of psychedelic compounds could occur 
through microdosing, if its efficacy can be shown without undue health risks.18 
But it may also come in the form of chemically engineered “psychedelic pills” 
currently being designed to target the brain to produce the same or similar 
therapeutic effects, but without occasioning the psychedelic experience.19 

Such potentially successful below-perceptual threshold “wonder drugs” 
would be more profitable, scalable, marketable, and mainstream than those 
above the perceptual threshold.20 These “non-subjective psychedelics” would be 
capable of rendering the psychedelic experience obsolete, at least from a 
pharmaceutical perspective, and perhaps from a legal one too.21 To be clear, 
from a healthcare perspective it would be a very positive development if these 
medicines could be distributed equitably and made affordable. But I will argue 
that such a scenario would put the normalization, or at least acceptance, of the 
psychedelic experience at risk.22 Thus, to the extent the push to legalize 
psychedelics hinges on their medicalization, above-perceptual experiences may 
not continue to be made legally accessible if the compounds can be mined and 
extracted, divorced from their trademark altered states, patented, and sold by 
pharmaceutical companies for a higher profit.23 

This Response proceeds in two short parts. Part I examines two methods of 
taking psychedelics below the perceptual threshold. This Part first addresses the 

 
16 Love, supra note 1. 
17 See Grace Browne, Is the Psychedelic Therapy Bubble About To Burst?, WIRED (Aug. 

31, 2022, 2:56 PM), https://www.wired.com/story/psychedelic-hype-bubble/; Jessica 
Hamzelou, Mind-Altering Substances Are Being Overhyped as Wonder Drugs, MIT TECH. 
REV. (Dec. 16, 2022), https://www.technologyreview.com/2022/12/16/1065235/mind-
altering-substances-overhyped/ [https://perma.cc/QST3-BF58]; Tehseen Noorani & Jonny 
Martell, New Frontiers or a Bursting Bubble? Psychedelic Therapy Beyond the Dichotomy, 
FRONTIERS PSYCHIATRY, Sept. 2012, at 1, 1. 

18 See infra Section I.A. 
19 See infra Section I.B. 
20 See infra Section I.B. 
21 David B. Yaden, Brian D. Earp & Roland R. Griffiths, Ethical Issues Regarding 

Nonsubjective Psychedelics as Standards of Care, 31 CAMBRIDGE Q. HEALTHCARE ETHICS 
464, 464 (2022). 

22 See infra Section I.B. 
23 See infra Section I.B. 
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phenomenon of microdosing, and then discusses the research on chemically 
engineered psychedelics. These compounds—dubbed “non-hallucinogenic 
psychoplastogens”—are being designed to have the same or similar 
antidepressant effect on the brain as classic psychedelics, but without causing a 
conscious trip. Part II turns attention to methods of taking psychedelics above 
the perceptual threshold. This Part first explores the psychedelic experience and 
the laws regulating it, and then considers justifications for allowing access to 
that mystical experience beyond therapeutic benefit. It concludes that 
decriminalization efforts should continue alongside legal frameworks for 
psychedelic-assisted therapy models to preserve access to the mystical 
experience given the uncertainty of psychedelics’ medical trajectory. 

I. PSYCHEDELICS BELOW THE PERCEPTUAL THRESHOLD 
This Part discusses two methods of using psychedelics without the trip—

microdosing and nonsubjective psychedelics (i.e., psychedelic-like drugs 
engineered to produce medical benefits without triggering psychedelic effects). 
While clearly distinct, the commonality between the two methods is that they 
seek to provide the therapeutic benefits of psychedelic substances without 
causing altered states of consciousness. 

A. Microdosing 
Marks and his coauthors cover microdosing in detail. The aim of this Section 

is only to illustrate that microdosing may not be the only way psychedelics’ 
therapeutic benefits can be actualized below the perceptual threshold. Instead of 
taking a single large psychedelic dose infrequently, those who microdose use 
small amounts of the substances at predefined intervals such as “one-day-on, 
two-days-off,” or similar.24 James Fadiman has pioneered the modern concept, 
referring to doses of about one-tenth to one-twentieth of a standard dose as “sub-
perceptual,” or below the perceptual threshold.25 The term subperceptual is 
something of a misnomer because the practice does have subtle noticeable 
effects, but these are at least “sub-hallucinogenic.”26 Microdosing may result in 
improved mood, focus, concentration, creativity, energy, social benefits, 
lowered anxiety, and other cognitive advantages.27 

 
24 Marks et al., supra note 2, at 599-602 (quoting JAMES FADIMAN, THE PSYCHEDELIC 

EXPLORER’S GUIDE: SAFE, THERAPEUTIC, AND SACRED JOURNEYS 199-202, 210-11 (2011)). 
25 Id. at 599 (quoting FADIMAN, supra note 24, at 198). 
26 Id. at 601 n.199 (citing Lindsay P. Cameron, Angela Nazarian & David E. Olson, 

Psychedelic Microdosing: Prevalence and Subjective Effects, 52 J. PSYCHOACTIVE DRUGS 
113, 113 (2020)). 

27 See, e.g., Thomas Anderson, Rotem Petranker, Adam Christopher, Daniel Rosenbaum, 
Cory Weissman, Le-Anh Dinh-Williams, Katrina Hui & Emma Hapke, Psychedelic 
Microdosing Benefits and Challenges: An Empirical Codebook, HARM REDUCTION J., July 
2019, at 1, 4-5. 
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Despite microdosing’s growing popularity, jurisdictions that have legalized, 
or proposed legislation to legalize, psychedelics for therapy have largely 
overlooked the practice.28 These jurisdictions have instead focused on regulating 
“big trip” psychedelic-assisted therapy.29 One can go to a facility and arrange to 
take a standard or large dose of psilocybin under the supervision of a guide.30 
But the possession or use of minuscule amounts of psilocybin needed for 
microdosing could remain a felony under these legal frameworks.31 As the 
authors explain, this paradoxical result—an explicit or implicit minimum dose 
requirement—raises numerous equity and public health-related concerns.32 To 
remedy this, Marks and his coauthors recommend several microdosing 
implementation models for legislators, including decriminalization, supported 
adult use, retail sales, and medical frameworks.33 

Despite its growing popularity, microdosing may have drawbacks. The 
claimed benefits (or challenges) of microdosing could be illusory—due to the 
placebo effect rather than any actual physiological effect.34 Some microdosers 
experience challenges, rather than benefits, such as physical discomfort, a level 
of disconnection from self, and impaired, rather than improved, mood, focus, 
and energy.35 And there is speculation that taking microdoses for prolonged 
periods could be linked to heart damage, given similar activation of serotonin 
receptors compared to the (now withdrawn) diet medication Phen/Fen.36 

Much about microdosing is still unclear and begs further research; it may not 
be the mental health panacea some claim it to be.37 Citizen science indicates, 
though, that microdosing is helping many who engage in the practice.38 Marks 
and his coauthors are thus correct that psychedelics laws and regulations should 
allow people to microdose without the threat of arrest or prosecution. But there 
may soon be another method of achieving the benefits of psychedelics below the 
perceptual threshold. It involves isolating and chemically engineering the 
compounds to operate without subjects’ conscious knowledge. Microdosing 

 
28 See Marks et al., supra note 2, at 579. 
29 Id. at 584-85. 
30 See id. at 622. 
31 See id. at 631. 
32 See id. 
33 See id. at 636-40. At this point, whether legally, safely, or otherwise, one can buy 

substances specifically portioned for microdosing on the internet. See, e.g., MICRODOSE PRO, 
https://microdose-pro.com/ [https://perma.cc/JA9H-DGTN] (last visited Feb. 10, 2023). 

34 Vince Polito, Is Microdosing Just Placebo?, HARV. L. PETRIE-FLOM CTR.: BILL OF 
HEALTH (Apr. 7, 2022), https://blog.petrieflom.law.harvard.edu/2022/04/07/is-microdosing-
just-placebo/ [https://perma.cc/ZM2U-WNQJ]. 

35 See Anderson et al., supra note 27, at 5-6. 
36 See Kuypers et al., supra note 3, at 1043. 
37 See id. 
38 See, e.g., Microdosing: Sub-threshold Dosing of Psychedelic Drugs for Self-

Improvement, Therapy or Well-Being, REDDIT, https://www.reddit.com/r/microdosing/ (last 
visited Feb. 10, 2023). 
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practices could be viewed as a sort of prototype, or “primitive” version, of these 
still hypothetical trip-free psychedelics. 

B. Nonsubjective Psychedelics 
As previously discussed, several issues associated with classic psychedelics 

drastically limit their clinical scalability and profitability. Some advocates and 
scientists believe the psychedelic experience—the emotional, visionary, and 
mystical effect that a psychedelic can occasion—is the catalyst for the 
compound’s therapeutic effects. But not all psychedelics researchers do.39 Some 
believe that “if the ‘trip’ could be eliminated from such drugs, then only the 
therapeutic effects might remain.”40 According to one description, “[t]he 
idea . . . is simple: what if scientists could create a compound that selectively 
hits the 5-HT2A receptor but activates it in a way that alters brain chemistry to 
treat depression, leaving the trippy pathway alone while avoiding the side effects 
associated with [selective serotonin reuptake inhibitors (“SSRIs”)].”41 Such a 
substance would operate entirely below the perceptual threshold. 

You may be skeptical. Research on mice, though, shows that it is possible to 
target the same serotonin receptors as psychedelic substances do, but without 
causing the psychedelic experience.42 Researchers believe that these nascent 
“non-psychedelic” compounds—dubbed “non-hallucinogenic plastogens”—
trigger the same antidepressant action observed with SSRIs (antidepressants like 
Prozac) yet are more immediate and long-lasting. According to researchers, 
“What we saw was completed unexpected . . . . Not only did the compound bind 
the 5-HT2A serotonin receptor like we thought it would, but it had the same anti-
depressant drug action [in animals] as does [a psychedelic] but not the same 
hallucinogenic drug action.”43 

Yet researchers are unsure whether these non-psychoactive compounds will 
achieve the same effects in humans: 

Currently, it is unclear if the mystical-type experiences [psychedelics] 
induce are necessary for their therapeutic effects in humans. Moreover, it 
is unclear if the intoxicating effects of psychedelics can be decoupled from 
their therapeutic properties. This critical question has profound 

 
39 Compare David E. Olson, The Subjective Effects of Psychedelics May Not Be Necessary 

for Their Enduring Therapeutic Effects, 4 ACS PHARMACOLOGY & TRANSLATIONAL SCI. 563, 
564-65 (2020), with David B. Yaden & Roland R. Griffiths, The Subjective Effects of 
Psychedelics Are Necessary for Their Enduring Therapeutic Effects, 4 ACS PHARMACOLOGY 
& TRANSLATIONAL SCI. 568, 568-69 (2020). 

40 Scientists Create Non-psychedelic Compound with Same Anti-depressant Effect, supra 
note 15. 

41 Id. 
42 Anat Levit Kaplan et al., Bespoke Library Docking for 5-HT2A Receptor Agonists with 

Antidepressant Activity, 610 NATURE 582, 590 (2022); Garber, supra note 9. 
43 Scientists Create Non-psychedelic Compound with Same Anti-depressant Effect, supra 

note 15. 
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implications for healthcare, as hallucinogenic treatments will inevitably be 
more limited in scope given safety and cost considerations.44 
Indeed, “non-hallucinogenic psychoplastogens offer significant advantages, 

with the potential to reach much larger patient populations and even replace 
traditional antidepressants as first-line treatments.”45 But to the extent the 
subjective, mystical psychedelic experience is just smoke and mirrors—“an 
epiphenomenon associated with 5-HT2A receptor activation”46—what will 
become of that experience? As psychiatrist Charles Raison puts it, “Unless 
psychedelic effects are the mechanism by which these drugs work, sooner or 
later, these drugs will not have psychedelic effects.”47 

It is worth considering that this may not be an all-or-nothing proposition. 
According to researchers, “a number of key pieces of evidence suggest that 
intoxicating subjective effects are not necessary to achieve some level of 
therapeutic efficacy.”48 Take ketamine, a psychedelic-like substance known for 
causing dissociative experiences, for example. Studies find that ketamine 
administered during surgery can improve mood post-operation despite patients 
being unconscious at the time of administration.49 This strongly suggests that the 
dissociative experience is not necessary to produce some of ketamine’s 
antidepressant effects.50 And there is at least one psychedelic drug that is already 
designed to act without the trip called 2-bromo-LSD (“BOL”). BOL is being 
used to treat cluster headaches, though it is still in the experimental phase.51 BOL 
does not have psychedelic effects but its chemical structure differs from LSD by 
only one atom—when the chemical compound bromide attaches to LSD, its 
psychedelic effects are removed.52 

Moreover, researchers are not merely seeking non-hallucinogenic versions of 
psychedelics, but also looking to modify their chemical structures. These 
“improved” versions would retain some aspect of the psychedelic experience—
thus operating above the perceptual threshold—but at shorter durations (such as 
thirty to forty-five minutes instead of several hours).53 If psychedelics could 
 

44 Maxemiliano V. Vargas, Retsina Meyer, Arabo A. Avanes, Mark Rus & David E. Olson, 
Psychedelics and Other Psychoplastogens for Treating Mental Illness, FRONTIERS 
PSYCHIATRY, Oct. 2021, at 1, 5-6 (citations omitted). 

45 Id. at 2. 
46 Id. at 6. 
47 Love, supra note 1. 
48 Vargas et al., supra note 44, at 2 (emphasis added). 
49 See Love, supra note 1. 
50 Id. 
51 Emmanuelle A.D. Schindler, R. Andrew Sewell, Christopher H. Gottschalk, Christina 

Luddy, L. Taylor Flynn, Yutong Zhu, Hayley Lindsey, Brian P. Pittman, Nicholas V. Cozzi 
& Deepak C. D’Souza, Exploratory Investigation of a Patient-Informed Low-Dose Psilocybin 
Pulse Regimen in the Suppression of Cluster Headache: Results from a Randomized, Double-
Blind, Placebo-Controlled Trial, 62 HEADACHE 1383, 1384 (2022). 

52 Id. 
53 Id. at 1387 tbl.1. 
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function without the trip, or with a modified trip, it is unclear how often such 
“designer” drugs would need to be administered. It might work like SSRIs, a pill 
administered daily or less often, maybe even a single pill miracle cure.54 If 
patented, however, the cost of obtaining such a miracle pill could be 
prohibitively expensive for most people.55 

II. PSYCHEDELICS ABOVE THE PERCEPTUAL THRESHOLD 
In contrast to subperceptual methods of administering psychedelics, this Part 

focuses on the subjective and visionary psychedelic experience occasioned by 
high doses of the compounds, i.e., above the perceptual threshold. This Part first 
discusses the psychedelic experience before examining justifications for its legal 
existence absent medical need, recommending that decriminalization measures 
continue parallel to medical and supported adult use frameworks given the 
uncertain trajectory of psychedelic-assisted therapy. 

A. The Psychedelic Experience 
For millennia, Indigenous peoples have made the psychedelic experience 

paramount to their rituals and healing ceremonies.56 In contrast, in the U.S.—as 
with much of the “developed” world—psychedelics have long been prohibited 
under the 1970 Controlled Substances Act and extending international treaties.57 
Under these laws, the psychedelic experience has been driven underground for 
decades following its association with the counterculture and subsequent 
stigmatization.58 More recently, though, psychedelic experiences have been 
“medicalized,” meaning considered in terms of their therapeutic benefit, and 
thus to some degree destigmatized and normalized, in society.59 A possible 
catalyst for this medicalization was the clever framing by Roland Griffiths and 
his team of researchers of the “mystical-type experiences” generated by 
psilocybin and their profound impact on participants.60 

 
54 Id. at 1384. 
55 See Andrew Jacobs, With Promise of Legalization, Psychedelic Companies Joust over 

Future Profits, N.Y. TIMES (Oct. 25, 2022), https://www.nytimes.com/2022/10/25/health 
/psychedelic-drug-therapy-patents.html. 

56 See David E. Nichols, Psychedelics, 68 PHARMACOLOGICAL REVS. 264, 268 (2016). 
57 See Dustin Marlan, Beyond Cannabis: Psychedelic Decriminalization and Social 

Justice, 23 LEWIS & CLARK L. REV. 851, 872 (2019). 
58 Id. at 867-72. 
59 See generally Tehseen Noorani, Making Psychedelics into Medicines: The Politics and 

Paradoxes of Medicalization, 4 J. PSYCHEDELIC STUD. 34 (2020). 
60 See R.R. Griffiths, W.A. Richards, U. McCann & R. Jesse, Psilocybin Can Occasion 

Mystical-Type Experiences Having Substantial and Sustained Personal Meaning and 
Spiritual Significance, 187 PSYCHOPHARMACOLOGY 268, 272 (2006); Roland R. Griffiths, 
William A. Richards, Matthew W. Johnson, Una D. McCann & Robert Jesse, Mystical-Type 
Experiences Occasioned by Psilocybin Mediate the Attribution of Personal Meaning and 
Spiritual Significance 14 Months Later, 22 J. PSYCHOPHARMACOLOGY 621, 624-28 (2008) 
[hereinafter Griffiths et al., 14 Months Later]; Roland R. Griffiths, Matthew W. Johnson, 
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In experiments beginning in the mid-2000s, volunteers were given high doses 
of psilocybin and told to close their eyes and direct their attention inward. The 
results were dramatic. More than half of the “volunteers rated the psilocybin-
occasioned experience as being among the five most personally meaningful and 
among the five most spiritually significant experiences of their lives”; “indicated 
the experience increased well-being or life satisfaction”; and “met criteria for 
having had a ‘complete’ mystical experience.”61 While referencing the 
“mystical-type” nature of the psychedelic experiences, this framing focused on 
the wellness outcomes of the participants rather than on the religious, visionary, 
or supernatural aspects of those experiences. These secularized framings are 
what the psychedelic renaissance has quite literally capitalized on.62 And in 
terms of law reform, state law legalization frameworks are being created in 
service of the psychedelic-assisted therapy model. 

To this end, despite a longstanding federal prohibition under the Controlled 
Substances Act, states have begun to legalize certain psychedelics under medical 
or supported adult use frameworks.63 These include regulated systems for 
licensing, product, sales, and administration of psilocybin.64 In Oregon, as well 
as proposed bills in other states including Washington, the regulations 
emphasize supported adult use, where a medical condition to access psilocybin 
is not required.65 Other proposed bills, like New York’s, appear strictly medical, 
involving health care professionals administering psilocybin only to “certified 
patients” with a “life threatening or disrupting condition certified by a 
facilitator.”66 Other frameworks, such as Colorado’s recent initiative, may be 
classified as a hybrid medical or supported adult use law, where it is not yet clear 
whether a medical diagnosis or a prescription would be required to access 
psilocybin-assisted therapy services.67 

These novel legal apparatuses are built on the theory that psychedelic health 
benefits work through the visionary insights that the standard or high-dose 
experience provides. While different for everyone,68 the experience commonly 
invokes the realization that “all of life is interconnected, a kind of cosmic 

 
William A. Richards, Brian D. Richards, Una McCann & Robert Jesse, Psilocybin 
Occasioned Mystical-Type Experiences: Immediate and Persisting Dose-Related Effects, 218 
PSYCHOPHARMACOLOGY 649, 649 (2011). 

61 Griffiths et al., 14 Months Later, supra note 60, at 621. 
62 See Noorani, supra note 59, at 35. 
63 See Mason Marks, The Varieties of Psychedelics Law, NEUROPHARMACOLOGY 

(forthcoming 2023) (manuscript at 1), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4 
286450 [https://perma.cc/NCA5-6LX6]. 

64 Id. (manuscript at 4-7). 
65 Id. 
66 Id. (manuscript at 6). 
67 Id. 
68 For an excellent educational harm reduction resource, including thousands of subjective 

psychedelic trip experiences, see EROWID, https://www.erowid.org/ [https://perma.cc/A7W3-
84GA] (last visited Feb. 10, 2023). 
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holism,” and the attribution of consciousness to non-human “living and even 
non-living entities.”69 Also widely reported is the blurring of the distinction 
between self and others—a process known as “ego death” or “ego dissolution.”70 
According to one published trip experience report titled “The I of the Storm”: 

As I (the eye of the storm) drifted through the tumultuous atmosphere, I 
realised I had the ability to project this calm onto the people immediately 
around me. If I were able to project this in the right way, their portion of 
the hurricane would begin to settle into a peaceful state. This was a 
profound metaphor. It was my mind showing me that I have full control 
over my actions, and that every decision I make will somehow affect people 
around me.71 
Under the current medical framing, psychedelic effect-derived insights such 

as this can have profound positive effects and can be effective in relieving 
conditions such as anxiety and depression, hence the psychedelic-assisted 
therapy model. 

However, the psychedelic experience has a shadow side as well, particularly 
if lacking adequate set, setting, and support. Some have challenging or negative 
experiences with psychedelics, including bad trips consisting of terror, anxiety, 
and psychotic episodes.72 At times, trippers put themselves at physical risk, can 
act aggressively or violently, and, rarely, can even suffer flashbacks or develop 
persistent psychosis (or at least a phenomenological break from consensus 
reality).73 According to a trip experience report titled “Solipsistic Purgatory”: 

[After the peak experience] my head was still a mess. I was having trouble 
believing I wasn’t God, and the lack of hallucinations made me still suspect 
I was in a mental ward months after the actual trip. I wasn’t scared, but I 
felt certain I wasn’t ever coming down from this, and that I’d fucked up my 
life.74 
If psychedelics can be stripped of their ability to alter states of consciousness 

but remain effective medicines, what then would justify the continued 
legalization, or decriminalization, of the unpredictable psychedelic experience? 

B. Justifying the Psychedelic Experience 

 
69 Simran Sethi, Can Tripping Save the Planet?, NAUTILUS (Dec. 7, 2022), https://nautil.us 

/can-tripping-save-the-planet-251456/ [https://perma.cc/3MQK-HAJD]. 
70 Id. 
71 Keith Fonda, The I of the Storm: Mushrooms & Cannabis, EROWID EXPERIENCE VAULTS 

(Oct. 15, 2011), erowid.org/exp/92318 [https://perma.cc/233A-6UKQ]. 
72 See Sethi, supra note 69. 
73 See id. 
74 Flickering, Solipsistic Purgatory: Mushrooms (Magic Mushrooms), EROWID 

EXPERIENCE VAULTS (July 26, 2013), erowid.org/exp/92246 [https://perma.cc/3W2K-
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If similar benefits can be extracted absent it, the psychedelic experience can 
be thought of, in law and economics terms, as a static inefficiency—
psychedelics’ “deadweight loss.”75 That is, from a reductionist lens, classic 
psychedelics “are all hallucinogenic—they cause people to perceive things that 
are not real.”76 And if the “real” is limited to resetting the brain by altering 
neurotransmitter levels (i.e., chemical messengers in the brain), what value is 
this perception of unreality if potentially dangerous, time-consuming, and 
unnecessary for therapeutic benefit? If medical benefits can be achieved 
regardless of this massive “side effect,” laws may begin to limit psychedelics to 
below perceptual threshold methods, perhaps legalizing for medical use only 
synthetic trip-free versions with the classic psychedelics remaining Schedule I 
controlled substances. 

One might argue that the psychedelic experience is needed to move beyond 
chemical relief from anxiety, depression, or other conditions, and toward 
insights, personality changes, spirituality, creativity, and transcendence given 
their ability to occasion ego dissolution and other mystical-type insights. But 
perhaps the insights gleaned from psychedelics—even if positive—are mere 
illusions of the brain, deluding the tripper into believing they have access to a 
“universal, mystical experience”77 when they are actually experiencing a 
“comforting delusion.”78 As journalist Shayla Love frames the question, is there 
an ethical problem inherent in “providing substances to people that lead them to 
change their beliefs about the nature of reality and the universe (as mystical 
experiences are wont to do) if those newfound beliefs may be untrue?”79 The 
psychedelic experience may be an archetypal trickster, in other words, not a 
sage. 

From a broader societal lens, many progressives have asserted that exposure 
to the psychedelic experience would allow us to live in a more open-minded and 
environmentally conscious global community.80 It makes intuitive sense that 
psychedelics would cause society to skew more liberal, given their association 
with the 1960s counterculture, as well as having been associated with increases 
 

75 See, e.g., Shyamkrishna Balganesh, Foreseeability and Copyright Incentives, 122 
HARV. L. REV. 1569, 1578 (2009) (referring to copyright’s static inefficiency and deadweight 
loss). 

76 Vargas et al., supra note 44, at 2. 
77 Jules Evans, Caves All the Way Down, AEON (July 17, 2018), https://aeon.co/essays/is-

psychedelics-research-closer-to-theology-than-to-science [https://perma.cc/7XCP-Y77B]. 
78 See Chris Letheby, Philosophy of Psychedelic Therapy: Existential Medicine or 

Comforting Delusion? (Dec. 28, 2021), https://maps.org/news/bulletin/philosophy-of-
psychedelic-therapy-existential-medicine-or-comforting-delusion/ [https://perma.cc/KZS8-
FWGG]; see also Shayla Love, The Insights Psychedelics Give You Aren’t Always True, VICE: 
MOTHERBOARD (Feb. 22, 2022, 9:00 AM), https://www.vice.com/en/article/5dgkkn/the-
insights-psychedelics-give-you-arent-always-true [https://perma.cc/ZB4U-G8S6]. 

79 Shayla Love, Do Psychedelics Just Provide Comforting Delusions?, VICE: 
MOTHERBOARD (June 8, 2021, 10:00 AM), https://www.vice.com/en/article/v7eb59/do-
psychedelics-just-provide-comforting-delusions [https://perma.cc/ZF49-3XAZ]. 

80 See Sethi, supra note 69. 
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in the core personality trait of openness.81 As critical psychedelics scholars Brian 
Pace and Neşe Devenot have noted, however, some people are as (or more) 
reactionary and authoritarian after their psychedelic experiences than before.82 
A world with more psychedelic experiences might—but would not necessarily 
be—a more just place (and the definition of just is highly subjective). Perhaps 
psychedelic experiences simply enhance previously existing mood states or 
political affinities.83 Indeed, “not everyone comes away from psychedelic use 
planning to start a transformative environmental movement,” or other charitable 
endeavors.84 

Considering its ineffable nature, deontological (rights-based) rather than 
consequentialist (utilitarian) theories seem more useful in justifying the 
psychedelic experience absent therapeutic need. To this end, it has been 
convincingly argued that if we live in a “free” society, we should be able to 
experience expanded, non-ordinary, and altered states of consciousness, 
measured against safety considerations (harm reduction principles). If these 
states are criminalized, we are, simply put, not free.85 Under this freedom of 
thought—or cognitive liberty—argument, citizens should be able to bear witness 
to altered states of consciousness, whatever the ontological status of those 
experiences. As cognitive liberty pioneer Richard Glen Boire writes, “The right 
to control one’s own consciousness is the quintessence of freedom.”86 

Framed from the perspective of cognitive liberty, individuals should have the 
freedom to alter their own consciousness through the use of psychedelics, 
assuming it does not harm others. There are those of us who desire access to 
altered states of consciousness. Some do not, but, as I’ve written in previous 
works, should still respect others who do under principles of neurodiversity—
the natural variations of cognitive difference (i.e., neurodivergence) that would 
lead someone to seek out the psychedelic experience, or results from having 
experienced that state.87 Viewed through this lens of “brain equality,” access to 
altered states is a matter not just of freedom and liberty, but also of diversity, 

 
81 See Katherine A. MacLean, Matthew W. Johnson & Roland R. Griffiths, Mystical 

Experiences Occasioned by the Hallucinogen Psilocybin Lead to Increases in the Personality 
Domain of Openness, 25 J. PSYCHOPHARMACOLOGY 1453, 1453 (2011). 
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Plasticity and Political Pluripotency, FRONTIERS PSYCH., Dec. 2021, at 1, 16 (noting 
“members of reactionary and right-wing authoritarian political movements make their own 
uses of psychedelics”). 

83 See Sethi, supra note 69. 
84 Id. 
85 See CARL L. HART, DRUG USE FOR GROWN-UPS: CHASING LIBERTY IN THE LAND OF FEAR 

94 (2021). 
86 Richard Glen Boire, On Cognitive Liberty (Part I), J. COGNITIVE LIBERTIES, Winter 

1999/2000, at 7, 12. 
87 Marlan, supra note 57, at 887-92. 
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equity, and inclusion.88 As such, if the government limits the kind of experiences 
people can have, it limits the diversity of ideas, thoughts, identities, and speech 
available to its citizens. 

And there are religious freedom and cultural diversity arguments as well. 
Some religions, such as the Native American Church with mescaline, and the 
Brazilian Santo Daime with ayahuasca, use psychedelics for religious rituals, 
leading to high-profile religious freedom litigation.89 As philosopher Alan Watts 
argues, the “free and responsible use [of psychedelics should] be exempt from 
legal restraint in any republic which maintains a constitutional separation of 
Church and State.”90 More broadly, Indigenous cultures have long used sacred 
plant medicines for spiritual and practical purposes, often under the direction of 
a shaman.91 Criminalization of these altered states and its resulting inequities 
has been a colonialist endeavor, as has subsequent exclusion, appropriation, and 
commodification under psychedelic medicalization and capitalism.92 

To ensure that the psychedelic experience can be accessed equitably, 
however, it is important that state—and down the line federal and 
international—laws continue not just in the direction of psychedelic-assisted 
therapy, because these clunky regimes may not be accessible widely, or for long. 
Instead, psychedelic-assisted therapy laws should evolve alongside 
decriminalization efforts—abolishing criminal penalties for use of 
psychedelics—or, at least, “deprioritization” models—where laws criminalizing 
psychedelics are designated a city’s “lowest law enforcement priority.”93 As 
Marks and his coauthors note, “jurisdictions could implement resolutions, 

 
88 Id. at 887-92; see Dustin Marlan, Neurodiversity and Psychedelics Decriminalization, 

HARV. L. SCH. PETRIE-FLOM CTR.: BILL OF HEALTH (Oct. 29, 2020), 
https://blog.petrieflom.law.harvard.edu/2020/10/29/neurodiversity-psychedelics-
decriminalization/ [https://perma.cc/M5VB-SLGF]; see also Neşe Devenot, Psychedelics and 
Identity Politics, PSYMPOSIA (May 3, 2016), https://www.psymposia.com/magazine 
/psychedelics-and-identity-politics/ [https://perma.cc/9QNE-NFBQ] (explaining 
“psychedelics are deeply entwined with some individuals’ sense of personal identity” and 
analogizing “systematic discrimination against psychedelic use and psychedelic interests” 
with LGBTQ rights movement). 

89 See, e.g., Gonzales v. O Centro Espírita Beneficente União do Vegetal, 546 U.S. 418, 
439 (2006); Emp. Div., Dep’t of Hum. Res. of Or. v. Smith, 494 U.S. 872, 882 (1990); Church 
of the Holy Light of the Queen v. Mukasey, 615 F. Supp. 2d. 1210, 1212-13 (D. Or. 2009), 
vacated sub nom. Church of Holy Light of Queen v. Holder, 433 F. App’x 302 (9th Cir. 2011); 
Native Am. Church of N.Y. v. United States, 468 F. Supp. 1247, 1251 (S.D.N.Y. 1979), aff’d, 
633 F.2d 205 (2d Cir. 1980). 

90 Alan Watts, Psychedelics and Religious Experience, 56 CALIF. L. REV. 74, 84 (1968). 
91 See Carolyn Gregoire, Inside the Movement To Decolonize Psychedelic Pharma, 

NEO.LIFE (Oct. 29, 2020), https://neo.life/2020/10/inside-the-movement-to-decolonize-
psychedelic-pharma/ [https://perma.cc/5YUF-QMVX]. 

92 See id.; see also Dustin Marlan, The Movement To Decriminalize Psilocybin, Explained, 
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ordinances, or legislation to decriminalize the cultivation and noncommercial 
sharing and gifting of psychedelics in addition to their possession and 
consumption.”94 Widespread decriminalization would ensure that individuals 
will not have to fear arrest or prosecution, whether seeking above or below 
perceptual threshold doses. 

Psychedelics reforms could proceed independently of other substances, like 
Decriminalize Nature’s “Restoring Our Roots” campaigns have done in several 
U.S. cities since 2019.95 But they could also be folded into broader drug 
decriminalization movements. Oregon’s Measure 110—a drug 
decriminalization model, distinct from Measure 109’s psychedelic-assisted 
therapy model—was created in large part to promote racial equity, given the 
disparate impact that the War on Drugs had on communities and people of 
color.96 Under this law, it is only a minor infraction to use and possess small 
amounts of drugs—including psychedelics, cocaine, or heroin.97 If widely 
adopted, this “decriminalize all” approach to drug reform would support the 
continued decriminalization of psychedelic compounds in conjunction with 
other drugs as a civil and human rights issue.98 Among other policy goals, such 
broad-based decriminalization efforts would preserve access to the psychedelic 
experience even if that experience is made therapeutically “obsolete” by doses 
or patented designs below the perceptual threshold. 

CONCLUSION 
Marks and his coauthors do an excellent job of making the case for integrating 

microdosing practices into current psychedelics law and regulation reforms. 
Their thesis is, to me, sound and rather uncontroversial, for the time being. 
However, I have speculated in this Response that given the demands of modern 
medicine, the pharmaceutical industry, and capitalism more broadly, in the 
future, the endangered psychedelic species will be the experience above, rather 
than below, the perceptual threshold. If that holds true, a justification beyond 
therapeutic benefit for the psychedelic experience will be required to sustain 
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further legal or decriminalized access. In any case, only time will tell whether 
and to what extent the “doors of perception” open or shut.99 

 
99 See ALDOUS HUXLEY, THE DOORS OF PERCEPTION 9 (1964) (referring to Huxley’s 

psychedelic experiences with mescaline). 


