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During the affirmative action wars of the 1990s, white conservatives seeking
to kill affirmative action adopted Asian Americans as “racial mascots.”! These
conservatives were not interested in advancing the interests of Asian Americans
or Asian American communities but instead cynically deployed the argument
that affirmative action hurts Asian Americans to shield themselves from charges
of racism.?

Today’s aftirmative action wars, led by conservative activist Edward Blum,
feature a similar dynamic. After his earlier efforts to kill affirmative action, with
a young white woman as plaintiff, failed,? he shifted tactics and adopted Asian
Americans as “racial mascots™ and made them the (anonymous) faces of his
new round of lawsuits, two of which are before the Supreme Court in its 2022
term.>

The notion that race-conscious affirmative action constitutes discrimination
against Asian Americans is made possible in part by the conflation or twinning
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Equality, Seattle University School of Law. I’d like to thank the editors of the Boston
University Law Review for inviting me to write this short response to Vinay Harpalani’s
article, Asian Americans, Racial Stereotypes, and Elite University Admissions. For some time,
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of “negative action against Asian Americans”® and race-conscious affirmative
action.” Vinay Harpalani’s account of how this occurs and how it has been
utilized by Students for Fair Admissions (“SFFA”) is correct and powerful, and
though he, with Jonathan Feingold, have presented these points in amicus briefs
filed in both SFFA cases,? these points are likely to fall on the deaf ears of the
most dangerous branch’s ascendant conservative supermajority.

Many Court-watchers, including Harpalani, believe that the Court will use
these cases to end affirmative action, at least as to the consideration of race for
admission.® However, it will not end other kinds of affirmative action that
pervade the admissions process. It will leave intact affirmative action for
legacies, athletes, and children of donors; it will leave intact affirmative action
based on many other aspects of diversity, including geographic diversity. But
after the Court acts as it likely will to kill affirmative action as to race,
universities will be able to consider any aspect of an applicant other than the
applicant’s race, advancing a certain version of what Chief Justice John Roberts
expressed simp(listical)ly in Parents Involved in Community Schools v. Seattle
School District No. 1,'° that “[t]he way to stop discrimination on the basis of
race is to stop discriminating on the basis of race.”!!

Yet, despite the inevitability of this outcome, Harpalani calls on Asian
Americans to “emphatically support affirmative action.”'? By certain measures,
it might be said that Asian Americans already emphatically support aftirmative
action: seventy percent of Asian Americans support it and Asian American
support for affirmative action has only been increasing since 2016.'3 But despite
the overwhelming support for affirmative action in the Asian American
community, one might wonder whether such support matters at this juncture,
given what may be a foregone conclusion before the Court.
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Harpalani appreciates the difference between the practical impact as it relates
to these cases and the practical and symbolic impacts as they relate to why
emphatic expressed support for affirmative action by Asian Americans
continues to matter. He understands that rather than thinking just about the
outcome in these cases, “Asian Americans must take initiative to raise their own
race-consciousness and understand their position in the racial structure and
ideology of America.”'* He is right, of course. If we fail to do so, Asian
Americans will have accepted the psychological wages of (honorary) whiteness
instead of disrupting the racial status quo to work toward racial equality for
Asian Americans and for other racial minorities. But it’s not just about race.
America’s racial project is part and parcel of an economic class system that relies
upon fostering racial division.

W.E.B. Du Bois offered an explanation for why poor white laborers, whose
class position should have led them to align with Black laborers, instead
supported an economic system that subordinated all workers, regardless of race
and including themselves:

It must be remembered that the white group of laborers, while they received
a low wage, were compensated in part by a sort of public and psychological
wage. . . . On the other hand, in the same way, the Negro was subject to
public insult; . ..and was compelled almost continuously to submit to
various badges of inferiority. The result of this was that the wages of both
classes could be kept low, the whites fearing to be supplanted by Negro
labor, and the Negroes always being threatened by the substitution of white
labor. . . . White labor saw in every advance of Negroes a threat to their
racial prerogatives . . . .1

History shows that white laborers, when faced with a choice, accepted the
psychological wages of whiteness, and in doing so participated in their own class
subordination.'®

Transposed to Asian Americans, will history show that we accepted what the
dominant society offered us—differential privilege above Black, Latinx, and
Indigenous people—despite our continued treatment as perpetual foreigners
with limited potential for advancement despite our so-called objective indicia of
excellence?!” Or will we be remembered as recognizing the American racial
project for what it is—something that subordinates us alongside others marked
by difference—and then working in coalition with others to dismantle the racist
superstructure?

4 Id. at 308.

15 W.E.B. Du Bois, BLACK RECONSTRUCTION IN AMERICA, 1860-1880, at 700-03 (Free
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Asian Americans and resulting underemployment).
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From Du Bois, we know that white laborers accepted the psychological wages
of whiteness.!® From Noel Ignatiev and Theodore Allen, we know that Irish
laborers, who were at first excluded from whiteness, participated in anti-Black
racism and gained whiteness.! If Asian Americans are to take another course,
we must reject the psychological wages that come with “honorary” whiteness.
Instead of pawns that are used, we must effectuate our agency.

Stated differently, Asian Americans can choose to accept “honorary”
whiteness, self-defeating as it may be, or we can choose to learn how we fit in
America’s racial topography through our history as well as the history of other
racial minorities. We must not succumb to the “dog whistles” that animate our
current politics of race.

Dog whistles are facially race-neutral tropes or code words that speak to and
may activate a listener’s explicit and/or implicit biases.?’ Though the critique of
dog whistle politics often focuses on white people, we must also think about how
these same dog whistles may be activating anti-Black racism among other racial
groups. In addition, “fair admissions” may be a dog whistle that is intended to
reach Asian Americans and to pull this group into the conservative fold.

Harpalani reminds us that we have a choice as to how we participate in
America’s racial project.?! He would have Asian Americans chart a different
path in order to not be complicit in our own subordination and the subordination
of others.”> This different path recognizes the agency that Asian Americans
have. In pushing this path, Harpalani follows on the words and work of Mari
Matsuda, who proclaimed boldly at the 1990 Asian Law Caucus dinner that
“[w]e will not be used.”?

But what will it take for us not to be used?

Harpalani provides a roadmap that includes introspection, education, and
action.?* We must learn our own histories as well as the histories of others. And
we must show up for each other. Harpalani reminds us that SFFA’s lawsuits
“afford the opportunity to raise race-consciousness among Asian Americans and
to educate all groups about American racial ideology and hierarchy” and that
engaging in “[t]his process can help build robust coalitions among people of
color . . . [to] turn SFFA’s racial project on its head.”?’
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