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ABSTRACT 
Federal Indian policy is rooted in family regulation. Here, family regulation 

is twofold, comprising: (1) the idea that American Indian families should be 
curated to be more like their non-Indian counterparts; and (2) the child welfare 
system, as Dorothy Roberts notes. Overall, family regulation was part of an 
Indian assimilation project. Since the late nineteenth century, assimilationist 
tactics encouraged the wholesale removal of Indian children, first to boarding 
schools, and later to adoptive placements. After decades of abusive family 
regulation practices, Congress enacted the Indian Child Welfare Act of 1978 
(“ICWA”) to prevent the breakup of Indian families and promote tribal 
sovereignty. This Article argues that, in addition to the expressed congressional 
goal of protecting Indian families, ICWA is a tool of reproductive justice. 
Beyond the right to abortion, reproductive justice includes the right to have a 
child, the right to not have a child, and the right to raise a child in a safe and 
healthy environment. By implementing procedural guidelines to protect Indian 
family decision-making and child-rearing from state agencies that were, and 
are, often too eager to promote the settler colonial project, ICWA is a positive 
disruption of the settler colonial project that defends the reproductive autonomy 
of American Indian people. 

As a symbol of the disruption of both historic and contemporary efforts to 
regulate Indian families through a colonial project that defined families through 
assimilation, and regulated those it could not, ICWA remains a good policy. Yet, 
ICWA is under attack like other reproductive rights and the rights of Indian 
tribes as sovereigns. As such, this Article provides a framework for reproductive 
rights and explains where ICWA—and more specifically, the needs of American 
Indians—fit into this framework. Because ICWA does not exist without other 
attacks on the reproductive autonomy of American Indians and tribal 
sovereignty, this Article examines the attendant history of the settler colonial 
project leading up to ICWA, as well as ICWA’s goals and mandate, along with 
what it means to discuss ICWA as a tool of reproductive justice. While opponents 
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frame their attacks on ICWA as a need to “save” Indian children and place them 
with the “best” families possible, the attacks on ICWA symbolize the ongoing 
attempts to regulate Indians by eroding their reproductive rights and autonomy.  
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INTRODUCTION 
We are the stories that we tell ourselves. For many, those stories include the 

notion that child protection and adoption are necessary to save children. Many 
have never had to confront the ruthlessness and failures of a system in which the 
state often denies people the opportunity to parent their children for a variety of 
reasons that middle-class America would never have to experience. In some 
cases, parents who desperately want to parent their children and raise families 
are told they are not good enough for the task simply because of who they are 
and what the expectations should be for their children. Indeed, the history of 
American Indians—a history that is often erased or omitted at the service of the 
settler colonial project’s goal to craft a national identity—demonstrates this tale. 

Yet, when Dobbs v. Jackson Women’s Health Organization1 leaked in May 
2022,2 Footnote 46 became a point of rage for many people who were first 
confronted with the language indicating a need for the “domestic supply of 
infants.”3 Access to the reproductive labor of others, at the expense of their 
bodily autonomy and natural right to family, as someone else’s right likely never 
crossed the minds of well-intentioned people. For many, it was jarring to hear 
the nation’s highest court finally articulate the quiet, oft-seen as conspiratorial, 
part of family regulation out loud. Family regulation, traditionally known as 
child welfare, has always been about making sure the “right” people retain the 
right to family privacy that includes broad decision-making authority.4 For 
families not properly formed, arbitrary standards and criminalization await. 

In constructing reproductive rights, decades of research and policymaking 
decisions demonstrate how dangerous it is to be a poor parent, a parent of color, 
an immigrant parent, an LGBTQ parent, a disabled parent, or any parent who 

 
1 142 S. Ct. 2228 (2022). 
2 See Josh Gerstein & Alexander Ward, Supreme Court Has Voted To Overturn Abortion 

Rights, Draft Opinion Shows, POLITICO (May 3, 2022, 2:14 PM), https://www.politico.com 
/news/2022/05/02/supreme-court-abortion-draft-opinion-00029473 [https://perma.cc/FUD8-
WM8C]. 

3 Dobbs, 142 S. Ct. at 2259 n.46. For an example of the scrutiny that followed the leaked 
opinion, see Dahlia Lithwick, The Horrifying Implications of Alito’s Most Alarming Footnote, 
SLATE (May 10, 2022, 4:27 PM), https://slate.com/news-and-politics/2022/05/the-alarming-
implications-of-alitos-domestic-supply-of-infants-footnote.html [https://perma.cc/JWV2-
QHDG]. 

4 In the vein of Dorothy Roberts and S. Lisa Washington, this Article uses the phrase 
“family regulation” instead of child welfare here. The system of family regulation has less to 
do with ensuring the welfare of children and everything to do with regulating the family. See 
Dorothy Roberts, Abolishing Policing Also Means Abolishing Family Regulation, IMPRINT 
(June 16, 2020, 5:26 AM) [hereinafter Roberts, Abolishing Family Regulation], 
https://imprintnews.org/child-welfare-2/abolishing-policing-also-means-abolishing-family-
regulation/44480 [https://perma.cc/JAG7-8EJQ] (“[T]he misnamed ‘child welfare’ 
system . . . is designed to regulate and punish black and other marginalized people.”); see also 
S. Lisa Washington, Survived & Coerced: Epistemic Injustice in the Family Regulation 
System, 122 COLUM. L. REV. 1097, 1151 (2022). 
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lives on society’s margins.5 Coincidentally—or perhaps not, as this Article 
explores—these are the same people that states repeatedly target and criminalize 
within the family regulation system because often the through line in these cases 
is poverty and the settler colonial state. Reproductive justice advocates realize 
that there is a web between issues like the rights to choose to have a family, 
maintain one’s family, and parent. None of these rights exist in a vacuum. 

This Article argues that this is especially true for American Indian parents 
whose children may come under the purview of the Indian Child Welfare Act of 
1978 (“ICWA”)6 when there is a threat to their right to parent. As a legal 
instrument, ICWA is a tool of reproductive justice. While considering the unique 
needs of American Indian families, ICWA is a positive disruption to the ongoing 
state harms that some American Indians face. 

The American jurisprudential system plays a key role in ICWA as 
reproductive justice. Specifically, two recent cases and one ongoing case before 
the Supreme Court speak to the reproductive rights of American Indians. Days 
after the Court issued its Dobbs opinion, the Court handed down Oklahoma v. 
Castro-Huerta.7 To the consternation of tribal communities and Indian law 
scholars alike, the Court stated that tribes are a part of states in clarifying 
criminal jurisdiction in Indian Country, articulating a principle with no 
antecedent in nearly 200 years of federal Indian law.8 Much like the Dobbs 
decision, Castro-Huerta has far-reaching consequences that effectively infringe 
upon the reproductive rights of American Indian peoples. 

Further, the Supreme Court heard Haaland v. Brackeen9 in November 2022.10 
The core issue in Brackeen is whether ICWA is unconstitutional on any one of 
three grounds.11 Coupled with the Dobbs and Castro-Huerta decisions, 
Brackeen sets the stage for further attack on the reproductive rights of American 
Indian parents while demonstrating how family regulation is absolutely tied to 
reproductive justice issues impacting American Indian families. At its heart, 
ICWA is meant to prevent the overregulation of Indian families.12 Brackeen—
and the arguments deployed in the case—illustrate that there is an ongoing attack 

 
5 See generally LORETTA J. ROSS & RICKIE SOLINGER, REPRODUCTIVE JUSTICE: AN 

INTRODUCTION (2017) (describing how intersecting identities impact one’s ability to make 
choices on parenting). 

6 Indian Child Welfare Act of 1978, Pub. L. No. 95-608, 92 Stat. 3069 (codified as 
amended at 25 U.S.C. §§ 1901-1963). 

7 142 S. Ct. 2486 (2022). 
8 See id. at 2504 (“To be clear, the Court today holds that Indian country within a State’s 

territory is part of a State, not separate from a State.”). 
9 994 F.3d 249 (5th Cir. 2021), cert. granted, 142 S. Ct. 1205 (2022) (mem.). 
10 Amy Howe, Closely Divided Court Scrutinizes Various Provisions of Indian Child 

Welfare Act, SCOTUSBLOG (Nov. 9, 2022, 6:02 PM), https://www.scotusblog.com/2022/11 
/closely-divided-court-scrutinizes-various-provisions-of-indian-child-welfare-act/ 
[https://perma.cc/754T-UPPF]. 

11 See infra Section II.D. 
12 See infra Part II. 



 

60 BOSTON UNIVERSITY LAW REVIEW [Vol. 103:55 

 

on the reproductive rights of American Indian peoples in all areas, but especially 
in the right to parent in a safe and healthy environment. 

Accordingly, this Article argues that formulating a structure for reproductive 
rights and positioning ICWA within the lens of reproductive justice demonstrate 
the need for continued legal frameworks to ensure the reproductive rights of 
American Indian people. For nearly 200 years, family regulation projects have 
been at the core of federal Indian policy.13 ICWA, meant to remedy the culturally 
devastating impacts of that policy, is reproductive justice policy written into law 
as it aims to protect the rights of American Indian parents and preserve American 
Indian families and communities. While ICWA may be a very basic, rough first 
step, it is indeed a step toward reproductive justice for American Indian peoples. 
Government policies long worked to deny American Indians their right to 
reproductive freedom and choice and their right to family privacy through a 
variety of state-enacted or state-supported policies. Decisions like Dobbs and 
Castro-Huerta demonstrate that this is an ongoing attack where adoption is used 
as a solution to an oft unseen family problem while further eroding tribal 
sovereignty. Understanding these decisions and how they impact reproductive 
justice in American Indian communities, and in turn American Indian families, 
is crucial in evaluating the far-reaching consequences of cases like Dobbs, 
Castro-Huerta, and Brackeen. If the decision in Dobbs is concerning because of 
its attacks on reproductive autonomy, then so too is the outcome of Brackeen. 

First, in Part I, this Article discusses the reproductive justice framework and 
what reproductive justice may look like for American Indian communities. 
Beyond defining reproductive justice and what it looks like in American Indian 
communities, this Article describes the rudimentary steps American 
jurisprudence has already taken toward a reproductive rights framework. To be 
clear, this Article does not argue that the United States has an existing 
framework that fully satisfies the call from the reproductive justice movement 
that we recognize human rights. Merely, this Article posits that the United States 
has a rights framework that lends itself to reproductive rights framing. The next 
step in this process is to take the rights that exist and ensure equal access to all, 
including support systems and resources in play for all persons to access those 
rights equally. In terms of family regulation in the United States, this means 
disrupting the system as it is. 

Second, this Article engages ICWA’s history, purpose, and mandate. Part II 
discusses some of ICWA’s key provisions, particularly the parts that speak to 
tribal sovereignty, placement preferences, and heightened evidentiary standards 
required before removing children from the care of their parents. Moreover, this 
Part takes a turn at defining why ICWA is a tool of reproductive justice because 
it promotes the unapologetic unification of American Indian families. 

Finally, this Article concludes with why the United States has a continued 
need to not only defend ICWA but also strengthen its protections. Given the 
circumstances that led Congress to enact ICWA and what it does for parents, it 

 
13 See infra Part II (discussing history, purpose, and policies behind ICWA). 
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is a tool of reproductive justice. In fact, it may be the best prototype of a 
reproductive rights framework in the United States to date as it bestows a bundle 
of effective negative rights upon parents involved in both voluntary and 
involuntary proceedings. Perhaps ICWA’s position in furthering the 
reproductive rights of American Indians drives the attacks on a law perceived as 
an outdated barrier to reaching the postracial society that some conservative 
commentators desire. 

As a note on language, this Article tries to be consistent in its terms. When 
speaking generally about the group, this Article tends to rely upon “American 
Indian” or “Indian,” as these are the legal terms that describe the political group. 
Where this Article cannot access gender-neutral language, “woman” or 
“women” should be construed broadly to mean anyone who could become 
pregnant. While this Article intends to be inclusive, much of the literature to date 
and legal structures speak specifically to women. Reproductive justice strives 
for inclusivity that recognizes everyone is a stakeholder in reproductive justice, 
and this Article is consistent with that principle. 

Additionally, this Article uses stories from the legislative history of ICWA 
and other sources. This Article’s goal is to use those only as examples of 
injustice, and not to speak for, or over, tribal members and communities who 
have very broad and diverse histories and perspectives. Part of the diversity 
includes an understanding that while tribal communities take the health, safety, 
and welfare of all citizens seriously, tribal communities generally recognize a 
different sense of being than nontribal communities. Robert Williams has noted 
that within his community, being a member of a tribal community means 
belonging to the community.14 However, many non-Indians may not perceive 
their communities in a similar way. Thus, there are some modes of thinking that 
will look different to those looking in from an outside, western perspective. 
What the reader should not glean from this text is that these statements and 
perspectives are uniform. 

This Article does not aim to take the stories of American Indian persons and 
use these stories to make overarching points about the need for systems that 
further oppress these communities. As such, where possible, this Article relies 
on American Indian narratives to tell these stories. This Article does not aim to 
be reductive or unnecessarily equate the issues of different communities. 
Because of the nature of family regulation scholarship, more commentary in this 
area addresses the family regulation system’s impacts on Black families and 
communities.15 While the patterns are similar for American Indian families and 

 
14 Univ. of Idaho Coll. of L., Sovereignty Series: Indigenizing the Curriculum—

Indigenizing CRT, YOUTUBE (Dec. 1, 2021), https://www.youtube.com 
/watch?v=sG17ayalBTY. 

15 See generally Washington, supra note 4; DOROTHY ROBERTS, KILLING THE BLACK 
BODY: RACE, REPRODUCTION, AND THE MEANING OF LIBERTY (1997) [hereinafter ROBERTS, 
KILLING THE BLACK BODY]. 
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communities, the reasons that these disparities come into existence are slightly 
different.16 

I. REPRODUCTIVE JUSTICE: A FRAMEWORK 
To understand the language of the “domestic supply of infants” and who this 

impacts, it is important to understand why reproductive justice exists in the first 
place. Reproductive justice addresses the intersecting needs of people from 
different communities as a social and political movement that functionally 
makes what was traditionally dubbed the “fight for women’s rights” more 
inclusive. The goal of the reproductive justice movement is to include all persons 
from all walks of life by considering the social contexts of law and policies that 
may impede the right to bodily autonomy.17 Here, that inclusion encompasses 
characteristics like race, class, sexual orientation, gender identity, disability, 
immigration status, and more. Reproductive justice advocates demand the right 
to sexual autonomy for every individual human being while articulating three 
distinct rights that belong to all people: “(1) the right not to have a child; (2) the 
right to have a child; and (3) the right to parent children in safe and healthy 
environments.”18 

Only by taking a step back and looking at the barriers people face to 
reproductive health care, general health care, financial resources, and more can 
any reproductive right truly be articulated.19 Reproductive justice requires an 
approach to formulating reproductive rights that considers justice through 
“shifting lenses.”20 Under reproductive justice, “[t]o meet human needs, 
intersectionality is the process; human rights are the goal.”21  

Reproductive justice is more than just the right to abortion; it is about bodily 
autonomy and circumstances impacting one’s exercise of autonomy.22 For the 
mainstream women’s rights movement, the outcome of Roe v. Wade23 was 
perhaps the win as the movement “typically ignored the other side of the coin: 

 
16 See, e.g., Sarah Deer, (En)Gendering Indian Law: Indigenous Feminist Legal Theory in 

the United States, 31 YALE J.L. & FEMINISM 1, 11 (2019) (“Bringing an indigenous lens to 
mainstream feminist jurisprudence is necessary; merely being feminist in and of itself does 
not necessarily mean that one understands the historical legacy and nuances of colonization 
and contemporary Indian law.”). 

17 ROSS & SOLINGER, supra note 5, at 11. 
18 Id. at 65. 
19 See id. at 72 (“One key to the success of the reproductive justice movement is that this 

framework infers a universality that has previously eluded the women’s movement, while 
avoiding essentialism. That is, reproductive justice does not insist that one set of meanings or 
experiences describes the experiences of all people.”). 

20 Id. at 59. 
21 Id. at 85. 
22 See id. at 47 (discussing economic and political barriers to choices of “motherhood, 

abortion, and adoption”). 
23 410 U.S. 113 (1973), overruled by Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 

2228 (2022). 
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the right to reproduce and to be a mother, a crucial concern of women whose 
reproductive capacity and maternity had been variously degraded across 
American history.”24 While the right to abortion technically applies to all people 
who could become pregnant, not everyone has access.25 

Moreover, reproductive justice decenters abortion, allowing consideration of 
the attendant circumstances that impact how people exercise their reproductive 
rights and access to reproductive health care. People who can become pregnant 
have the same needs as anyone else, and they experience societal pressures like 
anyone else. Thus, it makes no sense to consider their reproductive health care 
needs in a vacuum. If a pregnant person is incarcerated or lives in abject poverty, 
those circumstances will impact their reproductive health and their ability to 
choose when, if, and how to raise a family. Reproductive justice “explains that 
it is not only the life of the individual that is harmed when she cannot achieve 
her own personal sexual and reproductive dignity and safety; the life of her 
whole community is harmed.”26 

As a hypothetical, say that a woman living on a remote Indian reservation in 
the western United States becomes pregnant. Because her home is in a remote 
area, finding work in her community is hard. This is compounded by the fact 
that as a teenager, she suffered a drug addiction that led to a criminal record. Not 
only can she not find a job, but she is also treated differently by those outside of 
her community. To make matters worse, she is incredibly scared about giving 
birth. She is now in recovery for a drug addiction that led to a chronic illness for 
which she receives a $600 Supplemental Security Income check each month. 
She is worried about her ability to raise a child—but on top of these worries are 
her cultural concerns surrounding abortion.27 This woman’s attendant life 
circumstances create more than just a barrier to an abortion, and true 
reproductive justice recognizes that. 

For American Indian women, settler colonialism also defines their specific 
reproductive health care needs. Settler colonialism describes the European 
expansion and settlement where the “descendants [of settlers] have . . . remained 
politically dominant over indigenous peoples, and where a heterogeneous 
society has developed.”28 According to Barbara Gurr: 

 
24 ROSS & SOLINGER, supra note 5, at 48. 
25 Id. at 47-48. 
26 Id. at 159. 
27 See infra notes 267-73 and accompanying text (discussing tribal communities’ 

perspectives on abortion). 
28 MARGARET D. JACOBS, WHITE MOTHER TO A DARK RACE: SETTLER COLONIALISM, 

MATERNALISM, AND THE REMOVAL OF INDIGENOUS CHILDREN IN THE AMERICAN WEST AND 
AUSTRALIA, 1880-1940, at 2 (2009) [hereinafter JACOBS, WHITE MOTHER TO A DARK RACE] 
(quoting Daiva Stasiulis & Nira Yuval-Davis, Introduction: Beyond Dichotomies—Gender, 
Race, Ethnicity and Class in Settler Societies, in UNSETTLING SETTLER SOCIETIES: 
ARTICULATIONS OF GENDER, RACE, ETHNICITY AND CLASS 3 (Daiva Stasiulis & Nira Yuval-
Davis eds., 1995)). 
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The new world envisioned in settler colonialism necessarily requires the 
elimination of preexisting societies in order to justify its claims as distinct 
from the “old world.” Settler colonialism therefore inevitably requires the 
elimination or continual subjugation of the already present indigenous 
body, which must be brought in line with the new regime or eliminated so 
that settlers can build a new narrative of belonging.29 
Ultimately, the goal of settler colonialism is nation building through land 

acquisition.30 Nation building is the production of a collective identity.31 
Developing this identity can be violent, especially for Indigenous 
communities.32 American Indian peoples “were not necessary or desired as 
laborers; to lay claim to their lands, the state sought instead to effect their 
disappearance.”33 

“A curious feature of settler colonialism is that its founding and enduring 
narratives often obfuscate conquest and colonization and their attendant 
violence, instead portraying European settlers primarily as victims and resisters 
of another kind of tyranny.”34 In the United States, that identity can be 
articulated as the American identity encapsulated in the expression “we are a 
nation of immigrants” that often excludes the plight of enslaved Africans and 
American Indian peoples. Further, this concept is gendered and racialized—and 
motherhood is often at the center of the work of nation building.35 

In her work, Dorothy Roberts considers the way that children were used as a 
threat to keep enslaved Black women in line.36 After slavery, Black motherhood 
was vilified because their families did not exist in the appropriate paradigm of 
the nation state that only required their labor.37 Similarly, regulation of the 
American Indian family has existed since the colonial period. Unlike the Black 
experience, policies surrounding American Indian families targeted ways to free 
up lands so that white European families could develop.38 In need of land for 

 
29 BARBARA GURR, REPRODUCTIVE JUSTICE: THE POLITICS OF HEALTH CARE FOR NATIVE 

AMERICAN WOMEN 9 (2014). 
30 JACOBS, WHITE MOTHER TO A DARK RACE, supra note 28, at 4. 
31 GURR, supra note 29, at 29. 
32 JACOBS, WHITE MOTHER TO A DARK RACE, supra note 28, at 4. 
33 Id. 
34 Id. 
35 GURR, supra note 29, at 29 (“Because patriarchy relies on the control of women’s 

bodies, motherhood, as a site of physical and cultural identity, is targeted for control in the 
production of the nation.”); see also ROSS & SOLINGER, supra note 5, at 50 (describing 
“sexuality, reproduction, and maternity of women of color as transgressive” to this project). 

36 See ROBERTS, KILLING THE BLACK BODY, supra note 15, at 50-51. 
37 See id. at 70-71 (describing eugenicists’ campaign in early twentieth century to “reduce 

the Black birthrate”). 
38 See, e.g., JACOBS, WHITE MOTHER TO A DARK RACE, supra note 28, at 15 (“Settler 

colonialism simultaneously rested on displacing indigenous populations from the land and 
quickly replacing them with incoming Europeans in fortified settlements. Unlike extractive 
 



 

2023] ICWA AS REPRODUCTIVE JUSTICE 65 

 

European settlers, government policy fixated on ways to exercise control over 
and dismantle American Indian communities. 

Economic deprivation, targeted removals of children from their families, 
critiques of cultural child-rearing practices and family structures, and more have 
been used to colonize and assimilate American Indian communities.39 
Relocation policy that impacted the health care of American Indian persons and 
coercive sterilization were used to control the American Indian population.40 All 
of this work happened alongside other nation-building projects, but the goal for 
American Indian populations was single fold: cultural genocide through 
assimilation. 

Under international law, “[i]mposing measures intended to prevent births 
within [a] group” and “[f]orcibly transferring children of [one] group to 
another,” “with intent to destroy . . . a national, ethnic[], racial or religious 
group,” are acts of genocide.41 Yet, government policies targeted gender and 
intimacy to reform American Indian society. To be clear, that reform took the 
shape of assimilationist policies that involved regulation of the family. For 
centuries, federal government policies have dictated the management of tribal 
communities from the forced removal of people from their lands to limited 
economic opportunities to assimilationist tactics. 

Settler colonialist policies and politics mean that for American Indian 
peoples, “reproductive matters cannot be separated from broader political 
struggles or from the economic, social, and cultural contexts that shaped 
women’s lives.”42 For American Indian peoples, tribal sovereignty is as much a 
part of the equation for reproductive justice as are individual rights. In this light, 
the next Section engages individual reproductive rights before turning to tribal 
sovereignty and reproductive rights. 

A. Framing Reproductive Rights 
A cornerstone of reproductive justice is framing reproductive rights as 

positive rights, meaning framing the rights in ways that make them tangible and 

 
colonies, which involved only a small number of mostly male Europeans who never 
outnumbered the indigenous population (and who in fact depended on the knowledge and 
good graces of the indigenous people), settler colonialism required importing large numbers 
of Europeans, including women, in a short time and ensuring that they would create 
families.”). 

39 BRIANNA THEOBALD, REPRODUCTION ON THE RESERVATION: PREGNANCY, CHILDBIRTH, 
AND COLONIALISM IN THE LONG TWENTIETH CENTURY 22-24 (2019) (explaining government 
sent children to boarding schools, withheld supplies from “uncooperative” families, and 
imposed western ideal of “nuclear family” on American Indian communities). 

40 See id. at 102-03; GURR, supra note 29, at 125. 
41 G.A. Res. 260 (III) A, annex, Convention on the Prevention and Punishment of the 

Crime of Genocide, art. II(d)-(e) (Dec. 9, 1948) [hereinafter Convention on Genocide]. 
42 THEOBALD, supra note 39, at 4. 



 

66 BOSTON UNIVERSITY LAW REVIEW [Vol. 103:55 

 

accessible for those with the least amount of access.43 While reproductive justice 
is a social and political movement, the movement rests upon human rights—the 
rights that people inherently possess. They are not court-created rights that can 
be withdrawn on a political whim or because they constitute a “moral issue”44 
for some. 

Reproductive justice’s human rights framework is significantly in line with 
international legal frameworks and agreements. The Convention on the 
Elimination of All Forms of Discrimination Against Women provides that states 
should act to “ensure that family education includes a proper understanding of 
maternity as a social function and the recognition of the common responsibility 
of men and women in the upbringing and development of their children, it being 
understood that the interest of the children is the primordial consideration in all 
cases.”45 Meanwhile, Article 24(1) of the U.N. Declaration on the Rights of 
Indigenous Peoples provides that American Indians, like all Indigenous groups, 
“have the right to access, without any discrimination, to all social and health 
services.”46 

Additionally, human rights advocates and international bodies have taken 
note of the disparities that exist in reproductive health care in the United States. 
For example, a recent report from the U.N. Committee on the Elimination of 
Racial Discrimination expressed concern “about the disparate impact on the 
sexual and reproductive health and rights of racial and ethnic minorities, 
particularly those with low incomes” in light of Dobbs.47 Specifically, the 
Committee recommended that the United States take further action to eliminate 

 
43 See ROSS & SOLINGER, supra note 5, at 10 (defining positive rights as “government’s 

obligation to ensure that people can exercise their freedoms and enjoy the benefits of 
society”). 

44 See Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2240 (2022) (“Abortion 
presents a profound moral issue on which Americans hold sharply conflicting views.”). 

45 G.A. Res. 34/180, annex, Convention on the Elimination of All Forms of Discrimination 
Against Women, art. 5(b) (Dec. 18, 1979). The United States has not ratified this Convention. 
See UN Treaty Body Database: Ratification Status for CEDAW, UN HUM. RTS. TREATY BODY 
DATABASE, https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?Treaty 
=CEDAW&Lang=en [https://perma.cc/6Q82-5CH6] (last visited Jan. 18, 2023). 

46 G.A. Res. 61/295, annex, United Nations Declaration on the Rights of Indigenous 
Peoples, art. 24(1) (Oct. 2, 2007). The United States has not ratified this Declaration, so it is 
not legally binding, but as the U.S. Mission to the United Nations notes, it carries “moral and 
political force.” See Jordyn Arndt, Adviser, U.S. Mission to the United Nations, Explanation 
of Position on “Rights of Indigenous Peoples” (Nov. 7, 2019), https://usun.usmission.gov 
/united-states-explanation-of-position-on-rights-of-indigenous-peoples/ [https://perma.cc 
/L5ZP-BTJC]. 

47 Press Release, United Nations Hum. Rts.: Off. of the High Comm’r, UN Committee on 
the Elimination of Racial Discrimination Publishes Findings on Azerbaijan, Benin, 
Nicaragua, Slovakia, Suriname, United States of America and Zimbabwe (Aug. 30, 2022), 
https://www.ohchr.org/en/press-releases/2022/08/un-committee-elimination-racial-
discrimination-publishes-findings-azerbaijan [https://perma.cc/X99N-NJPA]. 
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racial and ethnic disparities in reproductive rights, identifying Indigenous 
women as among those facing a disparate impact after Dobbs.48 

Because reproductive justice hinges upon a human rights framework, some 
legal scholars question how this framework fits into the U.S. legal system, 
particularly after Dobbs. After all, Dobbs abrogated the federally protected right 
to an abortion using a liberty interest analysis because the right to terminate a 
pregnancy “is not deeply rooted in the Nation’s history and tradition.”49 
Meanwhile, reproductive justice advocates formulate the right to terminate a 
pregnancy as what Khiara M. Bridges refers to as a moral right, one that exists 
outside of the legal paradigm and that people inherently possess even when the 
state ignores the right.50 

There are other, however, rights considerations here, as human rights law is 
set somewhat apart from the rights language of American jurisprudence. Erwin 
Chemerinsky argues that natural, or human, rights can coexist within the 
Constitution so long as the Court looks outside of these narrow liberty interest 
frameworks.51 Chemerinsky also contends that “[a] crucial part of the 
progressive agenda for the Constitution must be dealing with the continuing 
racial inequalities.”52 Specifically, when discussing Roe, Chemerinsky notes 
that: 

[Rejecting privacy rights] would be an undesirable change because the 
Constitution should be interpreted to protect basic aspects of freedom even 
if they are not mentioned in the text of the Constitution. That was exactly 
the point of the Ninth Amendment, which is a reminder that the 
enumeration of some rights in the Constitution does not deny the existence 
of others.53 
In our national identity, as imagined, it makes little sense that the Framers 

intended to create a comprehensive list of enumerated rights in 1789 that gives 
the government more power than it does its citizens the right to privacy in 2022. 

To add further complexity to this conversation on rights is the question 
whether poor people possess the right to family at all. American jurisprudence 
is rife with cases that provide what could be broadly construed as the right to a 
family.54 Bridges, however, considers how the moral construction of poverty 
determines the rights of poor people: 

 
48 Id. 
49 See Dobbs, 142 S. Ct. at 2235. 
50 KHIARA M. BRIDGES, THE POVERTY OF PRIVACY RIGHTS 20 (2017). 
51 ERWIN CHEMERINSKY, WE THE PEOPLE: A PROGRESSIVE READING OF THE CONSTITUTION 

FOR THE TWENTY-FIRST CENTURY 181-82 (2018) (arguing originalism’s history is eclipsed by 
historical understanding that Constitution protects fundamental rights). 

52 Id. at 202. 
53 Id. at 183. 
54 Cf. Troxel v. Granville, 530 U.S. 57, 67-68 (2000) (finding restriction of parent’s 

visitation rights to violate due process); Wisconsin v. Yoder, 406 U.S. 205, 213 (1972) (noting 
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[T]he conviction that moral deficiencies cause poverty serves to justify 
depriving poor mothers, either in the moderate or strong sense, of their 
family, informational, and reproductive privacy rights. As a result, they do 
not possess the full set of legal rights that the government bestows to 
citizens. Their citizenship is partial. They are second-class or 
semicitizens.55 
Instead of focusing on the call for positive rights, Bridges advocates for the 

creation of “effective negative rights” because positive rights will not remedy 
all invasions of privacy that poor people face.56 Effective negative rights are 
essentially “the rights that the Constitution has been interpreted to protect” that 
people—including those without resources—may actually access and enjoy.57 
As Bridges notes, “Positive rights without a simultaneous rejection of the 
ideology that holds that the poor are morally responsible for their own poverty 
will leave poor mothers in the same situation in which they currently find 
themselves—disenfranchised.”58 

Here, this Article looks to all three of these approaches. Reproductive rights 
are both rights that people possess naturally and rights that already exist within 
our current constitutional framework.59 Simply knowing a disparity exists does 
not go far enough;60 reproductive justice requires understanding not only that 
the complexities of natural and legal rights protect reproductive rights, but also 
that poor people do not have access to these rights. While people need resources 
to protect and exercise rights, rights that regulate, or prohibit, government action 
are still equally important. 

How poor people access rights is an especially important question when 
discussing American Indian peoples. According to the Administration for Native 
Americans, the poverty rate of American Indians living on reservations (29.4%) 

 
state’s responsibility for education yields to parental right to educate their child); Stanley v. 
Illinois, 405 U.S. 645, 658 (1972) (finding parents have right to fitness hearing before children 
are removed from their custody); Prince v. Massachusetts, 321 U.S. 158, 165-66 (1944) 
(confirming parents’ general right to guide their child’s development); Pierce v. Soc’y of the 
Sisters of the Holy Names of Jesus & Mary, 268 U.S. 510, 534-35 (1925) (striking down law 
requiring parents to send children to public school as unconstitutional); Meyer v. Nebraska, 
262 U.S. 390, 399 (1923) (recognizing “right . . . to marry, establish a home and bring up 
children”). 

55 BRIDGES, supra note 50, at 55. 
56 Id. at 60. 
57 Id. 
58 Id. at 63. 
59 See CHEMERINSKY, supra note 51, at 181-83. 
60 DOROTHY ROBERTS, TORN APART: HOW THE CHILD WELFARE SYSTEM DESTROYS BLACK 

FAMILIES—AND HOW ABOLITION CAN BUILD A SAFER WORLD 284 (2022) [hereinafter 
ROBERTS, TORN APART] (arguing mere awareness of family policing’s harms falls short of 
broader goals of “dismantling the current child welfare system”). 
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is nearly twice that of the U.S. national average (15.3%).61 For American Indian 
families living on reservations, the poverty rate (36%) is almost four times that 
of the national family poverty rate (9.2%).62 For some of the reasons that will be 
highlighted in further discussion as this Article evaluates the three pillars of 
reproductive rights—the right to not have a child, the right to have a child, and 
the right to raise a child in a healthy and safe environment—government policy 
has led to such devastating poverty in American Indian communities. As we 
move toward a discussion on family regulation and reproductive justice through 
ICWA, notice how much poverty plays into the decision-making of 
stakeholders. 

1. The Right To Not Have a Child 
The right to not have a child is perhaps the most clearly and frequently 

articulated talking point around reproductive justice, as advocates focus on the 
right to terminate a pregnancy. Roe first articulated the right to terminate a 
pregnancy under the U.S. Constitution in 1973. In Roe, looking to the nation’s 
history and tradition, the Court reasoned that at common law, abortion was not 
fully criminalized and abortion law was relatively new.63 Abortion was only 
criminalized if it happened after quickening, or the point of viability.64 Using 
this analysis, the Court looked to the substantive component of the Due Process 
Clause of the Fourteenth Amendment to set out a right to terminate a pregnancy 
with some caveats in place depending upon the point of the pregnancy.65 
Women’s rights advocates considered Roe a win because it meant that the 
government could not interfere with the right to terminate a pregnancy.66 

However, the right to terminate a pregnancy was not equally accessible, as 
poor women were quickly shut out of access through the enactment of the Hyde 
Amendment in 1976.67 The Hyde Amendment significantly curtailed access to 
abortion care by banning the use of federal funds for abortion health care absent 

 
61 American Indians and Alaska Natives—By the Numbers, ADMIN. FOR NATIVE AMS., 

https://www.acf.hhs.gov/ana/fact-sheet/american-indians-and-alaska-natives-numbers 
[https://perma.cc/LS6C-QYBQ] (last visited Jan. 18, 2023). 

62 Id. 
63 Roe v. Wade, 410 U.S. 113, 129, 132-33 (1973), overruled by Dobbs v. Jackson 

Women’s Health Org., 142 S. Ct. 2228 (2022) (noting lack of abortion statutes before late 
nineteenth century). 

64 Id. at 131-33. 
65 Id. at 164-65 (adopting trimester framework to define scope of abortion rights). 
66 See A Stunning Approval for Abortion, TIME, Feb. 5, 1973, at 50, 50, https://time.com 

/vault/issue/1973-02-05/page/64/ [https://perma.cc/5JUK-8SSY] (last visited Jan. 18, 2023) 
(describing cheers and rapid expansion of abortion clinic access). 

67 ROSS & SOLINGER, supra note 5, at 53 (arguing amendment purposefully targeted poor 
women for their reliance on federal assistance). 



 

70 BOSTON UNIVERSITY LAW REVIEW [Vol. 103:55 

 

rape, incest, or threats to the life of the mother.68 In Harris v. McRae,69 the 
Supreme Court considered whether the Hyde Amendment abrogated the right to 
terminate a pregnancy as articulated in Roe.70 Here, the Court reasoned that 
“[t]he Hyde Amendment . . . places no governmental obstacle in the path of a 
woman who chooses to terminate her pregnancy, but rather, by means of unequal 
subsidization of abortion and other medical services, encourages alternative 
activity deemed in the public interest.”71 That is, although people held the right 
to terminate a pregnancy, they did not have a right to access federally funded 
health care payments for an abortion because “a woman’s freedom of choice 
[does not carry] with it a constitutional entitlement to the financial resources to 
avail herself of the full range of protected choices.”72 

In 1992, the Supreme Court further narrowed the right to terminate a 
pregnancy in Planned Parenthood of Southeastern Pennsylvania v. Casey73 
when it held that states may regulate abortion so long as the regulation does not 
cause an undue burden upon the pregnant person.74 Casey was cause for concern 
because states could now pass a variety of regulations on abortion for health and 
safety reasons so long as the regulations imposed no undue burden on the 
pregnant person. States with heavy American Indian populations, like South 
Dakota, where the Pine Ridge Reservation is located,75 took advantage of 
Casey’s loosened restrictions on state regulation.76 

In 2021, Dobbs came to the Supreme Court, challenging a Mississippi state 
law that banned abortion. Looking to the “history and tradition” test from 
Washington v. Glucksberg,77 the Supreme Court reached the decision that Roe 
was “egregiously wrong from the start,” and because Casey never engaged in 
that, it too must be wrongly decided.78 

 
68 The Hyde Amendment originally provided an exception only for threats to the life of 

the mother but was later amended to include rape and incest. Hyde Amendment, Pub. L. No. 
94-439, 90 Stat. 1418, 1434 (1976); see also Act of Nov. 20, 1979, Pub. L. No. 96-123, 93 
Stat. 923, 926 (allowing use of federal funds for abortion in cases of rape and incest). 

69 448 U.S. 297 (1980). 
70 Id. at 311. 
71 Id. at 315. 
72 Id. at 316. 
73 505 U.S. 833 (1992), overruled by Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 

2228 (2022). 
74 Id. at 873-74. 
75 See infra notes 267-71 and accompanying text. 
76 See Heidi L. Guzmán, Roe on the Rez: The Case for Expanding Abortion Access on 

Tribal Land, 9 COLUM. J. RACE & L. 95, 96 (2019) (noting South Dakota’s 2006 “near-total 
ban on abortions” with no incest or sexual assault exceptions). 

77 521 U.S. 702, 720-21 (1997) (explaining U.S. “history, legal traditions, and practices” 
guide substantive due process interpretation). 

78 Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2243-44 (2022) (finding 
Casey incorrectly applied stare decisis and failed to properly consider Roe’s validity). 
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In Dobbs, the Court considered whether the right to terminate a pregnancy 
exists under the Equal Protection Clause and the Due Process Clause of the 
Fourteenth Amendment.79 Pro-abortion advocates argued that because abortions 
impact members of only one sex, invidious sex discrimination exists under the 
Equal Protection Clause, requiring a heightened standard of review.80 The Court 
quickly eschewed the Equal Protection claim, stating that previous holdings 
indicated that abortion laws were not invidious, but “[r]ather, they are governed 
by the same standard of review as other health and safety measures.”81 
Interestingly, the Court essentially noted that abortion is health care, and it is the 
kind that is deserving of rational basis review.82 

Concerning the Due Process argument and in trying to preserve the concept 
of stare decisis, Justice Samuel Alito called Roe “egregiously wrong from the 
start.”83 He noted that there is no right to abortion nor a right to privacy in the 
Constitution.84 Justice Alito’s position is correct in that regard. No right to 
terminate a pregnancy is enumerated in the U.S. Constitution. However, in 
attempting nobility for overruling the “wrongly” decided Roe, Justice Alito’s 
point is problematic for a few reasons. 

First, at the framing of the Constitution, issues involving the family—
including the right to have or not have a child—existed in the domestic realm, 
which was the epitome of privacy.85 In some American Indian communities, 
reproductive labor was quite gendered with the understanding that women’s 
power lies in reproduction—until colonialism seemingly both encouraged and 
required greater participation from their male counterparts.86 On the one hand, 
colonialism encouraged American Indian men to take control and restructure 
their community as a patriarchal society.87 That was part of the assimilation 
project. On the other hand, federal government policies stressed many tribal 
communities to the point that birthing children who could survive infancy 

 
79 Id. at 2245-46. 
80 Id.; see also Brief of Equal Protection Constitutional Law Scholars Serena Mayeri, 

Melissa Murray, and Reva Siegel as Amici Curiae in Support of Respondents at *5, Dobbs, 
142 S. Ct. 2228 (No. 19-1392). 

81 Dobbs, 142 S. Ct. at 2246. 
82 Id. at 2284 (affirming abortion regulations are presumed to be valid). 
83 Id. at 2243 (reasoning stare decisis does not require Court to adhere to “Roe’s abuse of 

judicial authority”). 
84 Id. at 2245. 
85 See, e.g., MARK E. BRANDON, STATES OF UNION: FAMILY AND CHANGE IN THE AMERICAN 

CONSTITUTIONAL ORDER 65-66 (2013) (describing Lockean view of private familial domain, 
including autonomy over procreation). 

86 THEOBALD, supra note 39, at 63 (detailing loosening of gendered childbirth in 
Indigenous communities partly through imposition of male government physicians). 

87 Id. at 83 (noting government schools for American Indian men redefined “traditional 
leadership” as exclusively for men). 
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became a problem.88 Disease and malnutrition led to many children dying in 
infancy.89 From 1970 to 1976, it is estimated that somewhere between twenty-
five and forty-two percent of all American Indian women of childbearing age 
were sterilized.90 Tribal communities needed, and still need, their children for 
survival. 

Second, the concept of the “[n]ation’s history and tradition” is flawed because 
it begs the question of whose history the analysis considers.91 The problem with 
the historical test is that “it equates the class of deeply rooted liberties with 
historically protected types of conduct.”92 As far as scholars can tell, abortions 
have happened throughout our nation’s history, and that includes American 
Indian women who used natural and physical techniques to cause abortion.93 
Usually if women wanted an abortion, they saw an elder woman in the 
community.94 

Yet, Justice Alito’s reasoning stands for the idea that because practices were 
never written as a matter of law—law that was primarily written to govern 
citizens who were white, landowning males—it must simply exist as a moral 
issue.95 This is a convenient way to dismiss the impacts of the colonial project. 
By ignoring the history behind pregnancy and childbearing—specifically the 
various cultural practices used ahead of medical interventions—the Court also 
ignores how medical interventions in childbearing are not only a modern advent 
but also a colonial tool. In American Indian communities, medicalized birthing 
practices were a tool of colonial assimilation as field matrons, nurses, and 
physicians targeted cultural childbearing and child-rearing practices they felt 
were obscene.96 Childbirth especially was a point of colonial disruption as 
Indigenous feminists have noted for years.97 

If the question of our nation’s history and tradition with abortion turns upon 
its legality, this is also faulty. A plethora of practices, especially around 
reproductive health care, never became written law simply because they did not 

 
88 Id. at 44-46 (explaining high infant mortality rates on reservations resulted from federal 

policies and hardships of colonization). 
89 See id. at 48-49 (reporting child mortality rates of fifteen percent and sixty percent on 

two reservations). 
90 Id. at 1. 
91 See Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2253 (2022) (listing 

efforts by states to criminalize abortion in late nineteenth and early twentieth centuries). 
92 Gregg Strauss, The Positive Right To Marry, 102 VA. L. REV. 1691, 1705 (2016). 
93 THEOBALD, supra note 39, at 30 (describing medicinal herbs and massage techniques 

used to terminate pregnancies). 
94 Id. 
95 See Dobbs, 142 S. Ct. at 2240, 2258, 2265, 2284 (framing abortion as moral question 

exclusively for states to decide). 
96 THEOBALD, supra note 39, at 51-54 (describing government field matrons who 

instructed Indigenous mothers with “civilizing” teachings in domesticity and gender norms). 
97 Id. at 57 (explaining attempts to medicalize childbirth and erode influence of American 

Indian healers as central to assimilationist agenda). 
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necessarily impact the men framing the Constitution. Indeed, in the case of 
American Indian peoples, the colonial project would have been well served if 
the practices were forgotten altogether.98 

In discussing anti-abortion law, it is imperative to also understand that states 
created these laws at a time when the government heavily encouraged and 
promoted marriage.99 After all, without marriage, one could not have a 
legitimate family.100 At that time, regulating sexual behavior was important in 
maintaining a well-ordered society.101 The law today is less concerned with 
questions of morality—though it does everything it can to punish people for not 
having families the “right” way.102 

Throughout history, reformers and government officials have targeted 
American Indian families because their families did not look the “right” way. In 
some tribal communities, the only way to have a family was to have one that 
included kinship networks.103 Grandparents and aunties, who were sometimes 
not blood related but were members of the community, helped raise children.104 
In some communities, multiple generations lived together.105 Gendered labor in 
American Indian communities could look different than in white families, 
especially as the idea of the nuclear family developed.106 These differences 
frightened reformers who believed American Indians needed to be “civilized,” 
leading to devastating policies that caused irreparable damage to American 
Indian communities.107 

As Dobbs returned the issue of abortion to the states, prompting some states 
to ban abortion outright, some people have expressed their willingness to travel 
for health care.108 Some even express their willingness to move to different 
 

98 See id. at 39-40 (describing to federal bureaucrats importance that American Indians 
cease terminating pregnancies and threats of punitive measures to achieve that goal). 

99 See Strauss, supra note 92, at 1699-1701 (noting criminality of nonmarital sex and 
promotion of population growth). 

100 Id. 
101 Id. (listing Supreme Court’s justifications for protecting right to marry, including that 

marriage provides foundation for society and is essential for maintaining population). 
102 See, e.g., Zablocki v. Redhail, 434 U.S. 374, 406 (1978) (holding state law requiring 

leave to get married when person is in child support debt is unconstitutional). Zablocki was 
an American Indian man. See also In re Adoption of B.B., 2017 UT 59, 417 P.3d 1, 4-7 
(evaluating Utah’s restrictive requirements to establish paternity). 

103 See THEOBALD, supra note 39, at 26-27 (explaining importance of kinship networks in 
response to hardships caused by colonialism). 

104 Id. 
105 Id. at 26. 
106 See id. at 24-25 (highlighting matriarchal roles many American Indian women played 

in familial and social realms). 
107 See id. at 38 (describing government official’s “rightful homes” project, which required 

that “all children live with their biological parents”). 
108 See, e.g., Margot Sanger-Katz, Claire Cain Miller & Josh Katz, Interstate Abortion 

Travel Is Already Straining Parts of the System, N.Y. TIMES: THE UPSHOT (July 23, 2022), 
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states.109 For those people already living on the margins, however, extensive 
travel or moving are not viable solutions. 

Recently, an internal memo leaked from Planned Parenthood of Montana in 
which administrators stated that the office would no longer send medical 
abortion pills to women out of state—but the women could come into the office 
for abortions.110 While this seems like the office is giving women a viable 
option, the memo explicitly noted that they realized this policy would impact 
American Indian women the most.111 

Abortion, however, is neither the beginning nor the end of the story when it 
comes to reproductive rights. In construing the right to not have a child, access 
to birth control is also important. For the last fifty years or so, Americans have 
had the right to choose to use birth control as they see fit. 

In Griswold v. Connecticut,112 the Supreme Court considered whether a state 
could prohibit married couples from using birth control.113 The Griswold court 
considered marriage “a relationship lying within the zone of privacy created by 
several fundamental constitutional guarantees.”114 According to Griswold, 
“[v]arious guarantees create zones of privacy.”115 Particularly, the Court 
considered a “penumbra[]” of rights from which the right of privacy could be 
distilled.116 Ultimately, the Court held that by forbidding married couples to use 
contraception, the law acted in an overbroad manner such that it interfered in 

 
https://www.nytimes.com/2022/07/23/upshot/abortion-interstate-travel-appointments.html 
(describing flood of out-of-state travel to abortion clinics in aftermath of Dobbs). 

109 See, e.g., Jerusalem Demsas, The Liberals Threatening To Pick Up and Leave, 
ATLANTIC (July 13, 2022), https://www.theatlantic.com/ideas/archive/2022/07/roe-abortion-
state-differences-moving/670490/ (noting fourteen percent of survey respondents 
reconsidered where they lived after Dobbs). 

110 Katheryn Houghton & Arielle Zoints, Montana Clinics Preemptively Restrict Out-of-
State Patients’ Access to Abortion Pills, KOSU (July 7, 2022, 4:00 AM), https://www.kosu.org 
/news/health/2022-07-07/montana-clinics-preemptively-restrict-out-of-state-patients-access-
to-abortion-pills [https://perma.cc/MW3S-HYUL]. 

111 This information was in the initial leaked memo that circulated on Twitter in early July 
2022. See Pilar Melendez & Emily Shugerman, This Planned Parenthood Is Now Demanding 
Proof of Residency for Some Abortions, DAILY BEAST (June 30, 2022, 6:49 PM), 
https://www.thedailybeast.com/montana-planned-parenthood-demands-proof-of-residency-
for-medication-abortions-email-shows/?via=twitter_page. An article covering the story, 
however, failed to note that this policy would impact American Indian women the most, as 
Montana and the four states surrounding it with abortion trigger laws have high American 
Indian populations. See Houghton & Zoints, supra note 110. This type of omission furthers 
the colonial project of assimilation and erasure. 

112 381 U.S. 479 (1965). 
113 Id. at 485. 
114 Id. 
115 Id. at 484. 
116 Id. 
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this zone of privacy, noting that “[w]e deal with a right of privacy older than the 
Bill of Rights—older than our political parties, older than our school system.”117 

Just a few years later, and in the spirit of Griswold, the Court considered 
whether a Massachusetts law banning birth control for unmarried persons was 
unconstitutional.118 In Eisenstadt v. Baird,119 Massachusetts articulated its 
interest in regulating birth control for unmarried persons as one of preventing 
fornication and promoting public health.120 However, the Supreme Court 
rejected that argument, finding that banning birth control for unmarried persons 
neither furthered public health goals nor deterred extramarital sex.121 
Considering its holding in Griswold, the Court held that if married couples had 
the right to use birth control, then unmarried persons must have the same right.122 
Indeed, the Court reasoned, “If the right of privacy means anything, it is the right 
of the individual, married or single, to be free from unwarranted governmental 
intrusion into matters so fundamentally affecting a person as the decision 
whether to bear or beget a child.”123 Thus, the right to choose not to have a child 
is a fundamental right that each person possesses in the United States. 

Since its creation, birth control has been controversial in the United States. 
That legacy continues today. Indeed, there is an ongoing murmur that, like in 
Dobbs, the right to access (or deny) birth control may be returned to the states 
through the overturning of Griswold and Baird.124 The Dobbs majority 
addressed arguments that cases like Griswold could be overturned next, stating 
that any analysis of those cases would be necessarily different because they did 
not involve the issue of potential life.125 

Another reason it is important to consider cases like Griswold and Baird and 
the need to access birth control as reproductive justice is because the Supreme 
Court fell into the hole of the moral debate in Dobbs. As Bridges points out, 
morality claims, the type that are more likely to impact well-to-do, socially 
acceptable families, will almost always prevail because the Court applies strict 
scrutiny to them.126 Meanwhile, claims challenging poor women’s lack of access 

 
117 Id. at 486. 
118 Eisenstadt v. Baird, 405 U.S. 438, 444 (1972). 
119 Baird, 405 U.S. 438. 
120 Id. at 442 (highlighting Massachusetts Supreme Judicial Court’s reasoning that 

contraceptive prohibition aligned with state public health goals). 
121 Id. at 452. 
122 Id. at 453. 
123 Id. 
124 See, e.g., Quint Forgey & Josh Gerstein, Justice Thomas: SCOTUS ‘Should 

Reconsider’ Contraception, Same-Sex Marriage Rulings, POLITICO (June 24, 2022, 1:45 PM), 
https://www.politico.com/news/2022/06/24/thomas-constitutional-rights-00042256 
[https://perma.cc/6DXF-C234] (reporting Justice Clarence Thomas’s dim view of other cases 
establishing constitutional rights). 

125 Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2261 (2022). 
126 See BRIDGES, supra note 50, at 70-71 (arguing for more consistent application of 

unconstitutional conditions doctrine to determine level of scrutiny). 
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will not prevail because the Court applies rational basis review.127 Few things 
are as steeped in morality in the United States as federal Indian policy. 

As an example, the reproductive health care that Indian Health Services 
(“IHS”) can prescribe has been limited by successive acts over the years. First, 
the Hyde Amendment restricted abortions in federally funded IHS clinics after 
1982.128 In 2008, the Vitter Amendment tried to ban abortions again—this time, 
specific to American Indian communities.129 In 1980, the Supreme Court upheld 
the congressionally imposed denial of funds in McRae.130 To top all of this off, 
IHS clinic closures mean that the federal government contracts with religious 
hospitals that certainly do not provide abortion care and may provide only 
limited access to birth control.131 Morality has long kept American Indian people 
from reproductive health care. 

The outcomes of Griswold and Baird impacted American Indian families. 
IHS began incorporating birth control access into the services it offered.132 Much 
like abortion, not all American Indian people were unified on the issue of birth 
control. Some people welcomed it while others did not, seeing it as an ongoing 
part of a project meant to eradicate tribal communities.133 

Today, health care providers routinely prescribe birth control for reasons 
beyond pregnancy such as for regulating a person’s hormones. Yet, some states 
have laws, and some companies have policies, that allow pharmacists not to fill 
prescriptions if they have a moral objection to the prescription.134 Any proposed 
state law bans on birth control would impact anyone who takes birth control—
or even medications related to abortion—for any reason. We have already seen 
this happen since Dobbs with some pharmacies in states where abortion is now 
banned refusing to fill certain prescriptions that are for nonpregnancy related 
conditions but could be used as abortifacients.135 In denying medications that 
people presume can cause an abortion, nonpregnant disabled people are seeing 
negative impacts to their health care. Existing and proposed bans on medication 
harm all people. 

 
127 See id. (explaining post-Lochner Court usually applies rational basis to economic and 

social regulations). 
128 THEOBALD, supra note 39, at 152 (stating IHS was only federally funded clinic exempt 

from Hyde Amendment until 1982). 
129 GURR, supra note 29, at 129-30 (describing additional restrictions Vitter Amendment 

would have imposed on IHS funds). 
130 Harris v. McRae, 448 U.S. 297, 326 (1980). 
131 GURR, supra note 29, at 102 (noting women on Cheyenne River Reservation must travel 

ninety miles for treatment at IHS-contracted facility with limitations on reproductive care). 
132 THEOBALD, supra note 39, at 148. 
133 Id. at 149. 
134 ROSS & SOLINGER, supra note 5, at 143. 
135 Cf. Laura Weiss, After Roe’s Repeal, CVS Told Pharmacists To Withhold Certain 

Prescriptions, NEW REPUBLIC (July 20, 2022), https://newrepublic.com/article/167087/roe-
cvs-methotrexate-abortion-pills (reporting CVS memo advising employees in trigger-law 
states of potential criminal liability for providing “abortion-inducing drug”). 
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2. The Right To Have a Child 
Because of ongoing attempts to ban abortion, it seems the right to have a child 

is one that is thoroughly protected and acknowledged. In banning abortion, anti-
abortion advocates are seemingly promoting birth at all costs. Why does this not 
automatically equate to a right to have a child? The short answer: the right to 
have a child is not a right that has always belonged to all people equally. The 
longer answer: the history of federal Indian policy demonstrates that pro-forced 
birth and forced/coerced sterilization processes can coexist. 

To understand this, we must first understand the long history of forced 
sterilization in the United States. The eugenics movement ruled early twentieth-
century America.136 Eugenicists focused on making sure the “right” people had 
children. In the early twentieth century, the “right” people were able-bodied, 
white, Anglo-Saxon, married, and without criminal records.137 Specifically, 
eugenics was about “purifying the white race,” and allowing fit white women to 
have abortions ran contrary to strengthening the white race.138 

While there is a great deal of debate surrounding the place of eugenics in the 
reproductive justice movement, anti-abortion advocates, many of whom 
historically have used white supremacy as a shield, now use it as a sword in 
decrying abortion as a tool of eugenics. Debates have ranged from how the 
movement engaged Black women to the use of the term “birth control.”139 
However, sterilization, not abortion, is what impacted the ability of marginalized 
communities to reproduce across the board.140 

To explore this point, Melissa Murray examines Box v. Planned Parenthood 
of Indiana and Kentucky,141 where the Supreme Court considered a challenge to 
an Indiana law prohibiting abortion on the basis of sex, race, or disability.142 
While not reaching the merits of that question, the Court deferred to the Seventh 
Circuit’s ruling in the matter.143 Perhaps what is most interesting about Box is 
that anti-abortion advocates argued that allowing pregnant people to elect 
abortion when down syndrome is detected, regardless of other circumstances, is 
eugenics. Justice Clarence Thomas’s concurrence in Box discusses eugenics at 
length, highlighting abortion as a means of population control deployed against 
 

136 See Melissa Murray, Abortion, Sterilization, and the Universe of Reproductive Rights, 
63 WM. & MARY L. REV. 1599, 1605-06 (2022) (describing “pervasive pull of eugenics in 
early twentieth century policy making,” including federal immigration law, state interracial 
marriage prohibitions, and Supreme Court’s approval of forced sterilization). 

137 See id. at 1612. 
138 See id. at 1607. 
139 ROSS & SOLINGER, supra note 5, at 32-33 (explaining term “birth control” reflected 

early twentieth century’s “commitment to ‘rational,’ eugenically minded, efficient solutions 
to social problems”). 

140 Murray, supra note 136, at 1605-07. 
141 139 S. Ct. 1780 (2019). 
142 Id. at 1781-82. 
143 Id. at 1782 (declining to rule on legal issue because only one circuit court had 

previously addressed it). 
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minority communities.144 As Murray notes, this is “a partial rendering of the 
history of eugenics in the United States” that overlooks the fact that “the 
eugenics movement was focused on improving and purifying the white race.”145 

In 1927, the Supreme Court heard a challenge to a Virginia state law 
permitting the state to sterilize people with mental disabilities in Buck v. Bell.146 
Carrie Buck, the mother of one child with a mental disability and the daughter 
of a parent with a mental disability, challenged the law on both Due Process and 
Equal Protection grounds.147 In its ghastly ruling, the Court held: 

It is better for all the world, if instead of waiting to execute degenerate 
offspring for crime, or to let them starve for their imbecility, society can 
prevent those who are manifestly unfit from continuing their kind. The 
principle that sustains compulsory vaccination is broad enough to cover 
cutting the Fallopian tubes. Three generations of imbeciles are enough.148 
Essentially, Ms. Buck’s disability was enough, and limited to a class of people 

so small, the Court completely eschewed any notion of liberty interest that she 
held.149 “[R]acial purity demanded the cultivation of the most desirable traits, 
while simultaneously limiting those traits deemed deleterious and destructive. 
In this regard, Buck v. Bell was not simply about Virginia’s antipathy for the 
cognitively disabled, but also about its investment in racial purity and 
betterment.”150 At the same time, Ms. Buck likely could not have legally 
obtained an abortion even if she wanted one. 

The Supreme Court took up the cause of forced sterilization again in 1942 in 
Skinner v. Oklahoma.151 In Skinner, the Attorney General of Oklahoma brought 
charges against a habitual criminal offender, convicted once for stealing 
chickens and twice for armed robbery.152 At trial, the judge instructed the jury 
to consider “that the crimes of which petitioner had been convicted were felonies 
involving moral turpitude, and that the only question for the jury was whether 
the operation of vasectomy could be performed on petitioner without detriment 
to his general health.”153 At trial, Mr. Skinner received a judgment stating that 
he was to receive a vasectomy.154 

 
144 See id. at 1784 (Thomas, J., concurring) (“Given the potential for abortion to become a 

tool of eugenic manipulation, the Court will soon need to confront the constitutionality of 
laws like Indiana’s.”). 

145 Murray, supra note 136, at 1606-07. 
146 274 U.S. 200, 205-06 (1927). 
147 Id. at 205. 
148 Id. at 207 (citation omitted). 
149 See id. at 208. 
150 Murray, supra note 136, at 1615. 
151 316 U.S. 535 (1942). 
152 Id. at 537. 
153 Id. 
154 Id. 
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Conducting an analysis of criminal law, the Supreme Court declined to 
consider the question of whether the forced sterilization was cruel and unusual 
punishment.155 In Skinner, the Court articulated that “[m]arriage and procreation 
are fundamental to the very existence and survival of the race.”156 That is, there 
is a right to procreate. Declining to anchor this right in a constitutional principle, 
the Court noted: 

The power to sterilize, if exercised, may have subtle, farreaching and 
devastating effects. In evil or reckless hands it can cause races or types 
which are inimical to the dominant group to wither and disappear. There is 
no redemption for the individual whom the law touches. Any experiment 
which the State conducts is to his irreparable injury. He is forever deprived 
of a basic liberty.157 
Accordingly, the Skinner Court applied a strict scrutiny standard of review to 

the law, finding it unconstitutional on the grounds that it welcomed invidious 
discrimination as it provided a greater deprivation of liberty to someone who 
commits larceny than to someone who embezzles.158 

Rather than ban forced sterilization outright by articulating a right to be free 
from government-imposed sterilization, the Supreme Court’s precedent set the 
stage for the ongoing forced sterilizations of women of color. While society at 
large seemingly moved away from the eugenics movement during the rise of 
Nazi Germany, the government continued to forcibly sterilize poor, disabled, 
and Black or American Indian women.159 

The history of sterilization is just as important of a tool in discussing the need 
for reproductive justice as abortion.160 Primarily, it is important to understand 
the power that dominant groups have wielded over people’s bodies as they deny 
those same people access to the reproductive care they need or desire. American 
Indian communities have a checkered past with coercive and/or forced 
sterilization practices. Recent data shows 33.9% of American Indian women are 
sterilized compared to 18.9% of non-Hispanic white women.161 

Conveniently, the torment and pain wrought on marginalized communities, 
such as American Indians, through forced or coerced sterilization is often left 
out of the narrative. The lack of these narratives is probably the result of both 
 

155 See id. at 538 (“We pass those points without intimating an opinion on them, for there 
is a feature of the Act which clearly condemns it. That is, its failure to meet the requirements 
of the equal protection clause of the Fourteenth Amendment.”). 

156 Id. at 541. 
157 Id. 
158 Id. at 541-42. 
159 See Murray, supra note 136, at 1617, 1626 (discussing shift away from eugenics in 

United States as Nazi Germany’s eugenics policies became more publicized); see also 
THEOBALD, supra note 39, at 95-96 (highlighting government sterilization of American Indian 
women in 1930s). 

160 See Murray, supra note 136, at 1607 (emphasizing eugenics movement primarily used 
sterilization instead of abortion and contraception to limit reproduction). 

161 GURR, supra note 29, at 125. 
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nonexistent written records expressing policy and shame within the community 
about discussing what happened.162 As early as the 1920s and 1930s, medical 
providers performed tubal ligations or full or partial hysterectomies on 
American Indian women seemingly without their fully informed consent.163 In 
some cases, women went in for a procedure unrelated to sterilization, and the 
doctor sterilized them.164 In other cases, doctors sterilized women who had just 
given birth.165 Doctors seemingly explained sterilization in a way that left some 
women confused, thinking the procedure could be reversed or that they could 
have “womb transplants.”166 

In the case of American Indian peoples, it is hard to gauge the exact reasons 
that led to sterilization practices. Early on, the U.S. government required that its 
physicians seek consent prior to sterilizing American Indian women.167 Yet, 
many sterilizations seemingly occurred without consent or actual understanding 
of the procedure taking place.168 Reflecting eugenics policies to better the white 
race, at the same time Indian women were being sterilized without informed 
consent, doctors often denied white women this procedure until they were late 
in their childbearing years.169 

Perhaps the reason for these sterilizations resides in the fact that American 
Indian peoples often lived in impoverished communities because of colonial 
practices. In some cases, sterilizations were used to prevent people from 
becoming parents when officials believed they could not care for those 
children.170 Society perceives poor women as incapable of making good 
decisions surrounding pregnancy and family.171 American Indian people did, 
and still do in many cases, meet this criterion of poverty. 

However, scholars are careful to note that it is difficult to differentiate 
between forced sterilization, coerced sterilization, and voluntary sterilization 

 
162 THEOBALD, supra note 39, at 13, 162 (explaining that when American Indian women 

did speak about forced sterilizations, they often confided in midwives); see also GURR, supra 
note 29, at 125 (noting poor record keeping by IHS and shame felt by sterilized women 
contributed to lack of certainty regarding total number of sterilizations). 

163 See THEOBALD, supra note 39, at 89-91 (stating eugenic institutionalization and 
sterilization of Indigenous women in U.S. eastern states is traceable through scholarship). 

164 See id. at 89 (describing story of woman who visited doctor to have ovary removed but 
was sterilized during procedure without consent). 

165 Id. (noting doctors would perform tubal ligations on women who had given birth 
through cesarean section without consent). 

166 Id. at 156-57. 
167 GURR, supra note 29, at 101. 
168 See id. 
169 ROSS & SOLINGER, supra note 5, at 51-52. 
170 Murray, supra note 136, at 1617-18 (discussing rise of class-oriented sterilization 

practices). 
171 BRIDGES, supra note 50, at 45 (arguing punitive measures in public assistance programs 

reflect widespread belief that poor people have bad moral character). 
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because few sterilizations look suspect by reading records.172 As some American 
Indian people may have sought sterilization as the most effective mode of birth 
control, women who were sterilized may feel shame in freely volunteering this 
information within their communities.173 Just because it is difficult to separate 
the forced or coerced sterilizations from voluntary sterilizations, however, does 
not mean scholars should ignore the anecdotal evidence and stories from women 
who were able to speak on the services they received. 

Today, IHS implements a series of rules aimed to prevent unnecessary 
sterilizations. The only services IHS may provide for the sole purposes of 
sterilizing a person are tubal ligations and vasectomies.174 This sterilization may 
only occur after the patient gives informed consent at least thirty days before the 
procedure and is offered other methods of birth control.175 Hysterectomies may 
not be performed solely for sterilization.176 While other scholars have noted that 
some non-Indigenous feminists view these requirements as troublesome or 
worrisome, they are what many American Indian activists fought to achieve in 
order to preserve their own bodily autonomy and their communities.177 

Additionally, American Indians are still fighting to access health care. 
Although providing health care to tribal members is part of the federal 
government’s trust responsibility to tribes, access to IHS is means tested as 
patients must first apply and use Medicaid or Medicare to receive services.178 
Further, IHS and many of its clinics are underfunded, leading to clinic closures 
and an outsourcing of reproductive health care.179 

3. The Right To Have a Family in a Safe and Healthy Environment 
As the law stands, parents have a set of rights to make decisions about their 

families. The law, however, neither provides equal access nor resources to allow 
parents to make these choices. Sometimes, states criminalize parents who make 
the “wrong” choices because of poverty.180 

 
172 GURR, supra note 29, at 125 (stating it is impossible to know from medical records 

alone how many American Indian women were coerced into sterilizations). 
173 THEOBALD, supra note 39, at 162 (explaining that sterilization is an emotional choice, 

and many women are reluctant to speak publicly about the procedure). 
174 INDIAN HEALTH SERV., INDIAN HEALTH MANUAL § 3-13.12F5 (1992), 

https://www.ihs.gov/IHM/pc/part-3/p3c13/#3-13.12 [https://perma.cc/R3P9-SJD7] (noting 
IHS may offer sterilization as method of family planning but only within specific constraints). 

175 Id. (requiring that all protocols for sterilization fulfill legal requirements of informed 
consent). 

176 Id. 
177 THEOBALD, supra note 39, at 164. 
178 GURR, supra note 29, at 82. 
179 See Audrey Mallinak, Cultural Competency and the Law: Reproductive Justice for 

American Indians, ANNALS HEALTH L. ADVANCE DIRECTIVE, Spring 2021, at 179, 187; GURR, 
supra note 29, at 72. 

180 See BRIDGES, supra note 50, at 108 (explaining government uses idea that poverty is 
result of individuals’ moral failings to justify intrusions into poor families’ parental rights). 
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To best understand this modern right is to look at Troxel v. Granville.181 In 
Troxel, a parent challenged a Washington state law that allowed any third party 
to petition a court for visitation rights with a child.182 In that case, the children’s 
father died, and after some time, their mother reduced contact between the 
children and their paternal grandparents.183 Thus, the grandparents petitioned the 
court for, and received, visitation rights.184 The Supreme Court held that the 
Washington law was unconstitutional because it was overbroad, impeding upon 
a parent’s right to the custody, care, and control of their children absent an 
adjudication of the parent’s unfitness.185 

The Troxel standard is the guiding parental rights standard today. Indeed, 
some states have even codified this standard into their own Parental Rights 
Acts.186 Idaho is an example, but unlike Troxel, the Idaho state legislature 
anchored this language into its code through the Ninth Amendment. That is, the 
right to the custody, care, and control of one’s children is a right reserved to the 
people through the Ninth Amendment.187 By codifying the right to parent this 
way, the statute classifies the right to parent as a natural right.188 Parental rights, 
however, can be and often are subject to further state regulation. 

Courts treat poor parents like they just make bad decisions and are incapable 
of making good ones.189 While that is not true, poor parents come under state 
surveillance more often than their wealthier counterparts because they have 
increased points of contact with state services and officials.190 Such is the case 
with neglect statutes. Scholars have long decried that neglect statutes merely 
target poor parents because if they had resources to fix the conditions that land 
them in court cases meant to adjudicate the worthiness of their parenting skills, 
many would not be there in the first place.191 In most jurisdictions in the United 
States, to be neglectful is simply to be poor. 

 
181 530 U.S. 57 (2000). 
182 Id. at 60. 
183 Id. at 60-61. 
184 Id. at 61. 
185 Id. at 66 (holding Fourteenth Amendment Due Process Clause “protects the 

fundamental right of parents to make decisions concerning the care, custody, and control of 
their children”). 

186 See, e.g., Idaho Parental Rights Act, IDAHO CODE § 32-1010 (2022). 
187 Id. § 32-1010(2) (stating parental rights are “among the unalienable rights retained by 

the people under the ninth amendment”). 
188 See id. (noting parental rights “are both implicit in the concept of ordered liberty and 

deeply rooted in our nation’s history and tradition”). 
189 BRIDGES, supra note 50, at 83 (explaining courts often think poor women are more 

likely to harm themselves and their children than wealthier women). 
190 Id. at 84 (noting poor women are unable to shield themselves from government 

inspection due to sociopolitical order limiting their privacy). 
191 Id. at 117. 
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American Indian parents have experienced generations of policies that target 
their rights as parents simply for existing.192 In this light, Congress enacted 
ICWA. In state courts, ICWA is applied in child custody proceedings adverse to 
the rights of one or both parents involving an Indian child.193 Under ICWA, an 
“Indian child” is defined as a child who is an enrolled member of a federally 
recognized tribe or is the biological child of an enrolled member of a federally 
recognized tribe and eligible for enrollment.194 ICWA applies in both voluntary 
and involuntary proceedings.195 For parents in involuntary proceedings, ICWA 
requires heightened evidentiary standards, provision of services, and findings as 
to why removal to foster care or the termination of parental rights was necessary 
to prevent serious emotional or physical harm.196 

While ICWA does not speak to the material conditions of American Indian 
families, it provides culturally appropriate support for the right to raise a family 
in a safe and healthy environment. By vesting tribes with an interest in these 
cases, ICWA promotes tribal sovereignty. Further, it promotes using resources 
that are aimed at improving a family’s conditions and reunification. For 
example, many tribes provide services to families that are culturally competent 
and help parents improve the conditions that landed them in state court in the 
first place. Some tribes participate in family treatment courts that tend to be less 
adversarial than traditional state court processes.197 Tribes across the country 
promote strong, healthy Indian families.198 

To the consternation of ICWA’s opponents, tribes rarely advocate for the 
termination of parent’s rights unless there are extreme circumstances. Namely, 
the idea that the rights of the family can ever be terminated is a western idea. 
The termination of legal rights is an invention of the U.S. legal system aimed at 

 
192 See infra Section II.A (describing federal government’s assimilationist interventions 

targeting American Indian families). 
193 25 U.S.C. § 1911(c) (allowing Indian child, child’s custodian, or child’s tribe to 

intervene at any point during parental rights termination proceeding). 
194 Id. § 1903(4). 
195 Id. §§ 1912-1913. 
196 Id. § 1912 (granting additional time for parent, Indian custodian, or tribe to prepare for 

involuntary termination proceedings). 
197 See, e.g., Tribal Justice Systems Family Treatment Court, BUREAU OF JUST. 

ASSISTANCE (Sept. 19, 2018), https://bja.ojp.gov/funding/awards/2018-ac-bx-0016 
[https://perma.cc/8EGK-WJX7] (“The Saginaw Chippewa Indian Tribe of Michigan will use 
funds for strategic planning, the development of a Family Treatment Court, and a Juvenile 
Tribal Healing to Wellness Court. Additional funds will be used to address child victimization 
and trauma through the development of a culturally responsive trauma sensitive model for 
departments serving youth with a focus on education.”). 

198 Angelique EagleWoman (Wambdi A. WasteWin) & G. William Rice, American Indian 
Children and U.S. Indian Policy, 16 TRIBAL L.J. 1, 28 (2016) (discussing educational, 
cultural, and athletic programs tribes sponsor for youth). 
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making children eligible for adoption by more worthy parents.199 Even in the 
western legal system it is an extreme act.200 In cases where the termination of 
parental rights is necessary or unavoidable, tribes generally advocate for placing 
the child with extended family members and/or community members to protect 
the best interests of the child by maintaining their connection to family and 
culture.201 

B. Tribal Sovereignty and Reproductive Justice 
Throughout the course of U.S. history, the federal government routinely used 

interventions into the family as a mechanism to control American Indian 
populations.202 This Section explores how family regulation has long been a tool 
of assimilationist tactics aimed at abrogating tribal sovereignty. 

Tribal sovereignty exists because tribes, as sovereign bodies, predate the 
United States and its Constitution.203 Practically, tribes have the full rights of 
sovereign governments, even if American jurisprudence regards tribes as 
“domestic dependent nations.”204 Because of the Indian Commerce Clause in the 
U.S. Constitution, the federal-tribal trust relationship is such that Congress has 
plenary authority to enact legislation regulating Indian tribes, which means that 
Congress can impose some limitations upon tribal sovereignty.205 Conversely, 
this means that Congress may also enact legislation that protects and promotes 
tribal sovereignty, such as ICWA.206 

As a quick aside, it is important to understand what “Indian” means in this 
context. Indian is a political status guaranteed to a person who is an enrolled 
member of a tribe.207 This political status is based on the rules of an individual’s 
tribe, as tribes can set the rules for their own membership absent oversight 
 

199 See DOROTHY ROBERTS, SHATTERED BONDS: THE COLOR OF CHILD WELFARE 109 
(2001) (describing Congress’s efforts to promote termination of parental rights and adoption 
of children in foster care). 

200 Id. (“Termination of parental rights is the most extreme measure judges can impose in 
abuse and neglect cases.”). 

201 See EagleWoman & Rice, supra note 198, at 22 (noting ICWA’s validation of “tribal 
caregiving network”). 

202 See, e.g., Matthew L.M. Fletcher & Wenona T. Singel, Indian Children and the 
Federal-Tribal Trust Relationship, 95 NEB. L. Rev. 885, 964 (2017) (summarizing U.S. 
government’s kidnapping and relocation of American Indian children). 

203 Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 559 (1832) (“The Indian nations had always 
been considered as distinct, independent political communities, retaining their original natural 
rights . . . .”). 

204 Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831). 
205 United States v. Kagama, 118 U.S. 375, 378-80 (1886) (finding Congress has power to 

extend federal criminal jurisdiction over tribes). 
206 See Miss. Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 37 (1989). 
207 See Morton v. Mancari, 417 U.S. 535, 554 (1974) (“The preference, as applied, is 

granted to Indians not as a discrete racial group, but, rather, as members of quasi-sovereign 
tribal entities whose lives and activities are governed by the [Bureau of Indian Affairs] in a 
unique fashion.”). 
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beyond their own tribal administrative and judicial processes.208 As an example 
of this distinction between political and racial status, the Indian category can 
include people who are mixed race.209 But because of colonialism, the Indian 
category also exists as a race in the United States today.210 Although Indian 
exists as a racial category, federal Indian policy relies upon and regulates Indian 
status only as a political status.211 That is, laws that regulate Indian tribes and 
individuals are not based in racial classification.212 

Tribal sovereignty, and tribes’ ability to access their sovereignty, impact the 
reproductive rights of American Indian people. One of the most important steps 
in understanding tribal sovereignty and reproductive justice is how tribes access 
their criminal jurisdiction—which is the question the Supreme Court recently 
considered in Castro-Huerta.213 

However, it is nearly impossible to begin the story of Castro-Huerta without 
first discussing McGirt v. Oklahoma.214 Just two years before Castro-Huerta, 
McGirt was a landmark decision because of its holding on the status of land in 
Oklahoma.215 McGirt implicated questions of criminal jurisdiction, setting the 
stage for Castro-Huerta.216 Because of congressional paternalism that includes 
both action and inaction, along with Supreme Court rulings, criminal jurisdiction 
in Indian Country is scattered and “one of the most complicated jurisdictional 
frameworks in the American law.”217 This complicated jurisdictional framework 
inflicts a great deal of hardship on Indian communities trying to protect their 
members against all forms of crime, but more specifically, gender-based 
violence.218 

 
208 Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72 n.32 (1978) (“A tribe’s right to define 

its own membership for tribal purposes has long been recognized as central to its existence as 
an independent political community.”); see also In re Dependency of Z.J.G., 471 P.3d 853, 
866 (Wash. 2020) (“Tribes are in the exclusive position to determine the membership of their 
own nations . . . .”). 

209 Addie C. Rolnick, Indigenous Subjects, 131 YALE L.J. 2652, 2672 (2022). 
210 See, e.g., id. at 2683 (“Rather, racial categories were created along whatever lines were 

convenient as a filter through which to sort power and ownership rights over land, production, 
and national identity.”). 

211 See In re Dependency of Z.J.G., 471 P.3d at 866 (explaining ICWA applies to children 
based on their tribal affiliation, not race). 

212 This is at issue in Brackeen. Brackeen v. Haaland, 994 F.3d 249, 334 (5th Cir. 2021), 
cert. granted, 142 S. Ct. 1205 (2022) (mem.) (rejecting district court’s conclusion that ICWA 
“‘uses ancestry as a proxy for race,’ and the law is therefore subject to strict scrutiny”). 

213 Oklahoma v. Castro-Huerta, 142 S. Ct. 2486, 2491 (2022). 
214 140 S. Ct. 2452 (2020). 
215 See id. at 2482. 
216 Id. at 2459. 
217 SARAH DEER, THE BEGINNING AND END OF RAPE: CONFRONTING SEXUAL VIOLENCE IN 

NATIVE AMERICA 34 (2015). 
218 See id. (“As a result of this complicated federal legal scheme, tribal governments have 

been denied jurisdiction over the vast majority of sexual violence that happens to Native 
women.”). 
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In McGirt, the Supreme Court was tasked with determining what constituted 
Indian Country in Oklahoma.219 Like many states, the modern State of 
Oklahoma could only develop after dispossessing American Indians of their land 
through force and treaty.220 Indeed, one need look no further than Oklahoma’s 
colonial name: the Indian Territory.221 In an opinion drafted by Justice Neil 
Gorsuch, McGirt held that for the purposes of criminal jurisdiction, a part of the 
State of Oklahoma remained Indian Country subject to the Major Crimes Act.222 
That is, approximately forty-seven percent, or nineteen million acres of 
Oklahoma, remained Indian Country.223 

Primarily, the Court reached the McGirt holding on one tried and true 
principle of federal Indian law: because Congress had never dissolved the Creek 
Nation’s reservation lands, the Creek Nation still possessed these lands.224 What 
this meant for criminal prosecutions: the State had no jurisdiction over crimes 
occurring on these lands as committed by Indians against other Indians or those 
committed by non-Indians against Indians.225 Those crimes were now matters of 
federal and tribal jurisdiction.226 For all intents and purposes, this was a win for 
tribal sovereignty. 

Nearly immediately, this set off states’ rights alarm bells nationwide. 
Particularly, the State of Oklahoma claimed, “The U.S. Supreme Court’s ruling 
in McGirt v. Oklahoma put into question the sovereignty of the state as we’ve 
known it since 1907 and has created serious public safety concerns for all 
Oklahomans.”227 Oklahoma even paid millions of dollars to lawyers and media 
consultants,228 which included funding a website for people to share their stories 
about how the McGirt decision impacted them.229 

 
219 See McGirt, 140 S. Ct. at 2459. 
220 See Robert J. Miller & Torey Dolan, The Indian Law Bombshell: McGirt v. Oklahoma, 

101 B.U. L. REV. 2049, 2062-65 (2021) (describing erosion of Indian Country through 
treaties, federal statutes, and illegal settlement that preceded Oklahoma’s statehood). 

221 McGirt, 140 S. Ct. at 2476 (“The State of Oklahoma was formed from two territories: 
the Oklahoma Territory in the west and Indian Territory in the east.”). 

222 Id. at 2482. 
223 Julian Brave NoiseCat, The McGirt Case Is a Historic Win for Tribes, ATLANTIC (July 

12, 2020), https://www.theatlantic.com/ideas/archive/2020/07/mcgirt-case-historic-win-
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224 McGirt, 140 S. Ct. at 2467-68. 
225 Id. at 2479. 
226 Id. at 2478. 
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/oklahoma-spent-millions-legal-pr-134000157.html [https://perma.cc/2GYM-LQNN]. 

229 See McGirt Information, supra note 227. 
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Perhaps the biggest concern Oklahoma reiterated was the inability of tribes to 
keep communities safe. The State of Oklahoma claimed that McGirt “wreaked 
havoc” in Oklahoma, causing the state to lose jurisdiction over eighteen 
thousand prosecutions a year.230 When journalists Rebecca Nagle and Allison 
Herrera conducted an independent review, however, they found that number to 
be unsubstantiated.231 In fact, their study found that only sixty-eight people in 
Oklahoma were granted relief because of McGirt, while numerous other cases 
were sent to federal and tribal courts.232 Tribes were even coordinating with local 
law enforcement and prosecutors to make the transition smooth.233 

Still, not long after McGirt came Castro-Huerta. In Castro-Huerta, the State 
of Oklahoma prosecuted Victor Castro-Huerta for criminal neglect of his 
disabled stepdaughter.234 He and his wife were convicted of this offense.235 
Notably, this case was riddled with what people in the family regulation sphere 
call “bad facts.” The facts that precipitated Mr. Castro-Huerta’s conviction were 
awful. Nevertheless, this is the case that challenged whether the State of 
Oklahoma had jurisdiction to prosecute Mr. Castro-Huerta as a non-Indian who 
committed a crime against an Indian.236 

The McGirt decision came down after Mr. Castro-Huerta was convicted.237 
While he was going through the state appellate process, Mr. Castro-Huerta was 
indicted on a federal charge.238 In the federal case, he accepted a plea bargain 
for seven years.239 Thus, on appeal, the Supreme Court considered whether the 
State of Oklahoma had concurrent jurisdiction with the federal government.240 

While Castro-Huerta did not overrule McGirt, it certainly chilled the impacts 
of the 2020 decision, as Justice Brett Kavanaugh’s majority opinion may as well 
have called tribal criminal jurisdiction a myth.241 It is also contrary to the 

 
230 Rebecca Nagle & Allison Herrera, Where Is Oklahoma Getting Its Numbers from in Its 

Supreme Court Case?, ATLANTIC (Apr. 26, 2022), https://www.theatlantic.com/ideas/archive 
/2022/04/scotus-oklahoma-castro-huerta-inaccurate-prosecution-data/629674/. But see 
McGirt, 140 S. Ct. at 2480 (“In any event, the magnitude of a legal wrong is no reason to 
perpetuate it. When Congress adopted the MCA, it broke many treaty promises that had once 
allowed tribes like the Creek to try their own members.”). 

231 Nagle & Herrera, supra note 230. But see Oklahoma v. Castro-Huerta, 142 S. Ct. 2486, 
2492 (2022) (accepting state’s contention that it will lose jurisdiction over eighteen thousand 
prosecutions each year without fact check). 

232 Nagle & Herrera, supra note 230. 
233 Id. 
234 Castro-Huerta, 142 S. Ct. at 2491. 
235 Id. 
236 Id. at 2492. 
237 Id. at 2491-92. 
238 Id. at 2492. 
239 Id. 
240 Id. at 2492-93. 
241 See id. at 2504 (“To be clear, the Court today holds that Indian country within a State’s 

territory is part of a State, not separate from a State.”). 
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principles of tribal sovereignty.242 According to Justice Kavanaugh’s opinion, 
the Tenth Amendment overrules centuries of federal Indian law and policy that 
derive from the fact that Indian tribes predate the U.S. Constitution. He 
explained: 

To begin with, the Constitution allows a State to exercise jurisdiction in 
Indian country. Indian country is part of the State, not separate from the 
State. To be sure, under this Court’s precedents, federal law may preempt 
that state jurisdiction in certain circumstances. But otherwise, as a matter 
of state sovereignty, a State has jurisdiction over all of its territory, 
including Indian country.243 
Moreover, Castro-Huerta eschews what it calls making Indian Country a 

“federal enclave” because the General Crimes Act, which authorized federal 
jurisdiction over crimes in Indian Country, did not explicitly preempt state 
jurisdiction.244 

What is lost in the Castro-Huerta decision is that states now have more access 
to jurisdiction than tribes do over crimes that happen within their territory and 
against their members. Indeed, the Court used the White Mountain Apache Tribe 
v. Bracker245 balancing test to weigh the interests of the federal government, the 
tribal government, and the state government.246 Under this analysis, the Court 
approved Oklahoma’s exercise of criminal jurisdiction because it would not 
impede upon tribal jurisdiction.247 The Court also noted that this would 
supplement federal authority.248 In its most telling moment, the Court stated: 

[T]he State has a strong sovereign interest in ensuring public safety and 
criminal justice within its territory, and in protecting all crime victims. The 
State also has a strong interest in ensuring that criminal offenders—

 
242 See Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 519 (1832) (“The Indian nations had 

always been considered as distinct, independent political communities, retaining their original 
natural rights, as the undisputed possessors of the soil, from time immemorial . . . .”); see also 
Williams v. Lee, 358 U.S. 217, 221 (1959) (“Significantly, when Congress has wished the 
States to exercise [jurisdiction over Indians] it has expressly granted them the jurisdiction 
which Worcester v. Georgia had denied.”). 

243 Castro-Huerta, 142 S. Ct. at 2493. 
244 Id. at 2495. Congress infamously enacted the General Crimes Act after the Supreme 

Court held that the state had no criminal jurisdiction over the murder of an Indian man by 
another Indian man on a reservation. See Ex parte Crow Dog, 109 U.S. 556, 572 (1883). 

245 448 U.S. 136, 144-45 (1980). 
246 Castro-Huerta, 142 S. Ct. at 2500-01 (explaining Bracker balancing test goes beyond 

“ordinary preemption analysis” to determine whether “exercise of state jurisdiction would 
unlawfully infringe upon tribal self-government”). But see id. at 2521-22 (Gorsuch, J., 
dissenting) (reasoning majority opinion is an improper use of Bracker because Congress’s 
intent for criminal and civil jurisdiction is clear). 

247 Id. at 2501 (majority opinion). 
248 Id. (noting concurrent state jurisdiction “would not preclude an earlier or later federal 

prosecution and would not harm the federal interest in protecting Indian victims”). 
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especially violent offenders—are appropriately punished and do not harm 
others in the State.249 
Simply stated, states are tougher on crime than tribes or the federal 

government—and the Supreme Court believes the State of Oklahoma is best 
positioned to bring justice. As Justice Gorsuch critiques the “paternalist” 
reasoning of the majority in his dissent, there are numerous historic and 
contemporary reasons why tribes may not acquiesce to state jurisdiction.250 The 
ongoing lack of justice for American Indians under the law, specifically in areas 
of gender-based violence and in the family regulation system, demonstrates 
this.251 

Since 1978’s Oliphant v. Suquamish Indian Tribe,252 tribes have not had 
jurisdiction to prosecute non-Indians for offenses they commit against Indians 
in Indian Country.253 Since 2013, some tribes have been able to access a very 
narrow special criminal jurisdiction over crimes of domestic violence under the 
Violence Against Women Act.254 In 2013, tribes meeting certain requirements, 
including the ability to provide a public defender that they would not ordinarily 
provide to Indian defendants, could prosecute non-Indians for crimes of 
domestic violence against an intimate partner.255 Those crimes did not include 
crimes committed against children in the home, elders, or tribal police officers 
in the course of intimate partner violence—which was a major oversight since 
addressed in the newest version of the Violence Against Women Act signed into 
law in March 2022 and effective as of October 1, 2022.256 

With that said, the lack of tribal criminal jurisdiction has led to other issues 
impacting American Indian peoples. Indeed, the lack of tribal criminal 
jurisdiction means that although tribal governments take health and welfare 
seriously, their ability to ensure the health and safety of their members is at 

 
249 Id. at 2501-02 (citation omitted). 
250 Id. at 2522-23 (Gorsuch, J., dissenting) (“Maybe the Cherokee also have in mind 

experiences particular to Oklahoma. Following statehood, settlers embarked on elaborate 
schemes to deprive Indians of their lands, rents, and mineral rights.”). 

251 Id. (“[T]hroughout the Nation’s history, state governments have sometimes proven less 
than reliable sources of justice for Indian victims.”). 

252 435 U.S. 191 (1978). 
253 Id. at 211-12. 
254 Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4, § 904, 127 

Stat. 54, 120-22 (codified as amended at 25 U.S.C. § 1304). Indian Country provisions of the 
Violence Against Women Act amended the Indian Civil Rights Act of 1968. See id. 

255 Id. (specifying crimes of domestic violence tribes could prosecute and defendants’ 
rights in such prosecutions). 

256 See Violence Against Women Act Reauthorization Act of 2022, Pub. L. No. 117-103, 
§ 804, 136 Stat. 49, 898-904 (codified at 25 U.S.C. § 1304); see also Neoshia R. Roemer, The 
Violence Against Women Act of 2018: A Step in the Right Direction for Indian Children and 
Federal Indian Law, FED. LAW., Mar./Apr. 2019, at 52, 56 (arguing for expanded Violence 
Against Women Act provisions to extend criminal jurisdiction over crimes involving 
children). 
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risk.257 This has presented a serious problem as tribes and advocates push for 
movement in alleviating the Missing and Murdered Indigenous Peoples 
epidemic that would allow tribes to exercise greater jurisdiction to keep 
communities safe.258 In 2020, Congress passed the Not Invisible Act,259 which 
calls upon a taskforce to create guidelines for tracking missing and murdered 
persons in Indian Country and recommendations to foster cross-jurisdictional 
relationships and communication in these cases.260 

Tribes currently face crises because federal policies limited their authority to 
promote safe communities. While this is bad enough, the “dangerousness” of 
tribal communities is often used against them when it comes to issues of family 
regulation and placing children with their family members on the reservation.261 
To summarize, the federal government limits the tribes’ authority to exercise a 
great percentage of their police power, and then, outsiders use that against the 
tribes. 

Not only does Castro-Huerta provide some guidance as to how the Court is 
looking at federal Indian law in the 2020s, but it also demonstrates the bridge 
between criminal justice and reproductive justice. After all, Mr. Castro-Huerta’s 
crime was one against a child. Now, according to the Supreme Court’s ruling in 
Castro-Huerta, justice for the crime Mr. Castro-Huerta committed against that 
child does not exist within that child’s community. Indeed, the decision 
continues to place limitations on how the child’s community could even keep 
her safe in the first instance. Community safety is important when it comes to 
the idea of raising a family in a safe and healthy environment. 

 
257 Kelly Gaines Stoner & Lauren van Schilfgaarde, Addressing the Oliphant in the Room: 

Domestic Violence and the Safety of American Indian and Alaska Native Children in Indian 
Country, 22 WIDENER L. REV. 239, 241 (2016) (“While tribal governments acknowledge their 
responsibility to keep tribal citizens safe, various federal intrusions and restrictions placed 
upon tribal sovereignty impede tribes from doing so.”). 

258 See Missing and Murdered Indigenous People Crisis, U.S. DEP’T OF THE INTERIOR: 
INDIAN AFFS., https://www.bia.gov/service/mmu/missing-and-murdered-indigenous-people-
crisis#:~:text=Statistics%20show%20us%20that%20approximately,the%20Federal%20Gov
ernment’s%20Uniform%20Crime [https://perma.cc/77JS-WVET] (last visited Jan. 18, 2023) 
(reporting high rates of murder and violent crime in Indigenous communities). 

259 Not Invisible Act of 2019, Pub. L. No. 116-166, 134 Stat. 766 (codified at 25 U.S.C. 
§§ 2801-2802). 

260 Id. § 4, 134 Stat. at 767-70. While legislation focuses on criminal justice responses, 
some tribal communities are opposed to western carceral systems. See Carrie E. Garrow, 
Changing Family Courts To Help Heal and Build Resilient Families, 2018 BYU L. REV. 1277, 
1290-91 (discussing use of “Tribal Healing to Wellness Courts” as alternative to 
incarceration). 

261 Cf. David Pimentel, Punishing Families for Being Poor: How Child Protection 
Interventions Threaten the Right To Parent While Impoverished, 71 OKLA. L. REV. 885, 909 
(2019) (discussing decision-maker bias from state workers who would never live in 
neighborhoods they deem unsuitable—but parental circumstances and poverty may mean that 
family cannot leave). 
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Dobbs itself demonstrates another interesting intersection between tribal 
sovereignty and reproductive justice as people considered what would happen 
with approximately one-third of the states banning abortion.262 In the aftermath 
of Dobbs, attention turned to Indian tribes and whether tribes would open 
abortion clinics on their reservations.263 In evaluating the issues with treating 
Indian reservations as potential abortion safe harbors, a group of Indian law 
professors noted: 

To turn to tribes now is galling. It reveals a disappointing ignorance of the 
legal battles tribes have been fighting, seemingly without end. But it also 
reveals a problematic disregard for the trauma and vulnerability that Native 
peoples face. No, tribes do not offer a safe-harbor from harmful state 
abortion prohibitions. It’s time we step up to address why.264 
With the Castro-Huerta decision claiming tribes are part of states, it is even 

more unlikely that tribes would be able to open abortion clinics on their lands 
and protect non-Indian patients from civil lawsuits or state prosecutions, even if 
they wanted to do so. Tribes would also be unable to protect non-Indian doctors 
from state prosecution or state medical review processes. 

Additionally, Dobbs came down in the height of a missing and murdered 
indigenous peoples crisis that threatens the reproductive rights of the millions of 
people living in Indian Country.265 As tribal communities fight for greater 
autonomy to acknowledge and respond to issues within their communities, non-
Indians are looking for tribes to save them. Outside of the reproductive justice 
movement, larger calls for women’s rights barely paid much attention to the 
plight of American Indian peoples’ access to their reproductive rights.266 

Even well-intentioned calls for abortion clinics ignore the diversity that exists 
within tribal communities and the work that has been attempted in some 
communities already. In 2006, then President of the Oglala Lakota Tribe on the 
Pine Ridge Reservation, Cecelia Fire Thunder, responded to a South Dakota 
abortion ban by vowing to open a reproductive health clinic on Pine Ridge.267 
South Dakota’s Attorney General conceded that because of tribal sovereignty, 
the tribe could open this clinic outside of the state’s reach.268 In a 2006 NPR 
interview, Fire Thunder stated, “What the state of South Dakota did was they 
 

262 See Tracking the States Where Abortion Is Now Banned, N.Y. TIMES, 
https://www.nytimes.com/interactive/2022/us/abortion-laws-roe-v-wade.html (last updated 
Jan. 6, 2023). 

263 Lauren van Schilfgaarde, Aila Hoss, Sarah Deer, Ann E. Tweedy & Stacy Leeds, The 
Indian Country Abortion Safe Harbor Fallacy, LAW & POL. ECON. PROJECT (June 6, 2022), 
https://lpeproject.org/blog/the-indian-country-abortion-safe-harbor-fallacy/ [https://perma.cc 
/4APP-9RUL] (discussing shortcomings of potential abortion safe harbors on tribal lands). 

264 Id. 
265 See Missing and Murdered Indigenous People Crisis, supra note 258. 
266 See GURR, supra note 29, at 31 (highlighting how women’s rights movements often 

leave out needs of American Indian women). 
267 Guzmán, supra note 76, at 96-97. 
268 Id. at 97. 
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broke federal law. So, as a person who has some power and status, it was 
incumbent upon me to stand up and take a position for women.”269 Some calls 
for abortion clinics on reservations ignore the activism—and personal loss—that 
American Indian women have already gone through. 

Further, some tribal communities may have the same moral disposition 
against abortion as nontribal communities in the surrounding area. In American 
Indian communities, issues involving abortion and birth control became 
somewhat taboo because of previous policies deployed against those 
communities to limit their population and steal their land. While some 
communities may have practiced abortion practices before colonialism, 
genocidal practices that limited the population have made some American Indian 
people weary of practices that might limit births.270 Indeed, Cecelia Fire 
Thunder’s proposed clinic on Pine Ridge never opened. After three attempts, the 
tribal council impeached Fire Thunder and banned abortion on Pine Ridge.271 
Mary Brave Bird, who infamously gave birth in the middle of an American 
Indian Movement protest, later characterized her decision to bring her fifth 
pregnancy to term in part by stating, “We felt that there were not enough Indians 
left to suit us.”272 

For American Indian communities, reproductive justice was part of the civil 
rights movement as it allowed communities to reclaim their population and 
autonomy in both body and community. As important as declining to have an 
abortion for cultural reasons could be for some women, American Indian women 
continued to frame their choice not to seek an abortion as personal, and that it 
was fine for others.273 That is, while goals for civil rights and for populating their 
tribal communities impacted whether American Indian women would receive an 
abortion, they generally articulated pro-choice talking points. 

For years, government policies targeted the removal of Indian children from 
their homes for the purpose of terminating, or disposing of, Indian tribes 
altogether. Federal and state government policies as to American Indian children 
and families disrupted tribal sovereignty by removing children from their 
communities and committing cultural genocide.274 These policies were often 
tied to the land—the colonial government wanted to develop the tribal lands for 
resources, so the peoples whom they had relegated to these lands, sometimes 

 
269 See All Things Considered, Indian Tribe May Open Abortion Clinic on Its Land, NPR, 

at 1:58 (May 8, 2006, 4:00 PM), https://www.npr.org/templates/story 
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270 See THEOBALD, supra note 39, at 147 (explaining how American Indian activists have 
tied reproductive control to struggle for sovereignty). 
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273 See THEOBALD, supra note 39, at 153 (“Some women who did not think that they would 

personally make the decision to abort a pregnancy or who had political reservations about 
Native women terminating pregnancies nonetheless believed that abortion should be available 
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274 See Convention on Genocide, supra note 41, art. II. 
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through treaties and other times through war, now constituted a problem for the 
direction the republic wanted to take.275 From the perspective of assimilationist 
politics, disconnecting children from their tribes meant that tribes would cease 
to exist. 

To some degree, these policies were successful in disrupting tribal 
membership. Angelique EagleWoman notes, “The result for American Indian 
children is automatic U.S. citizenship and the requirement of an application to 
obtain tribal citizenship and federal recognition as a legal American Indian.”276 
To apply ICWA, the child must be an Indian child under the Act: either an 
enrolled member in a federally recognized tribe or the biological child of an 
enrolled member parent and eligible for enrollment.277 Without tribal 
membership, people are disconnected from their communities and culture. 
Sometimes, this can mean the difference between placement with family 
members or ongoing conflict in engaging with one’s tribal citizenship.278 

Prior to ICWA’s enactment, it was common for nonstate entities, such as 
religious organizations, and state agencies alike to coerce Indian parents into 
terminating their rights or forcibly removing children without any cause beyond 
their status of being Indian children who lived on a reservation.279 Recounts of 
children who were removed from their homes and communities, their parents, 
and their relatives are bone chilling. To cure American Indian children of their 
Indianness, they had to not only face cultural disruption but also further abuse.280 

Citing its trust responsibility to promote tribal sovereignty, Congress enacted 
ICWA in 1978. From the reproductive justice lens, ICWA outlines procedural 
guidelines that protect the rights of individuals to have children and to raise them 
in a safe and healthy environment. Because of ICWA, states must notify tribes 
when their member children are involved in child custody proceedings.281 Tribes 
have a right of intervention in and concurrent jurisdiction over state child welfare 
cases involving their member children.282 If an Indian child is domiciled on a 

 
275 Rebecca Nagle, Solomon’s Sword, THIS LAND, at 5:24 (Aug. 23, 2021), 

https://crooked.com/podcast/1-solomons-sword/ [https://perma.cc/XNK7-V67Ehttps] 
(explaining United States seized more land as American Indian children were kept in boarding 
schools and eventually used as bargaining chips for policy change). 
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278 See, e.g., In re Z.K., 973 N.W.2d 27, 30, 34 (Iowa 2022) (holding child did not meet 

definition of Indian child at time of proceedings due to Bureau of Indian Affairs (“BIA”) 
COVID-19-related closures and therefore was not Indian child under ICWA). 

279 See infra Section II.A (discussing manipulation and force used to remove American 
Indian children to boarding schools and adoptive placements). 

280 See generally BLOOD MEMORY: A STORY OF REMOVAL AND RETURN (Vision Maker 
Media 2019) [hereinafter BLOOD MEMORY] (detailing abuses that children in boarding schools 
and adoptive placements suffered). 

281 25 U.S.C. § 1912(a). 
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reservation, the tribe has jurisdiction over that case.283 All of these provisions 
allow for a community-based approach to child-rearing and care, especially for 
parents in need. When ICWA is applied correctly, tribes have a say in what 
happens with their member children and their families and can direct the services 
that families receive. 

II. THE INDIAN CHILD WELFARE ACT: HISTORY, PURPOSE, AND MANDATE 
Prior to enacting ICWA in 1978, Congress explored the historical and 

contemporary problems facing tribal communities. Accordingly, this Part 
explores the history leading up to ICWA, specifically Indian boarding schools 
and adoptions, and what ICWA has done to temper abusive family regulation 
practices applied to Indian families. 

A. ICWA’s History and Purpose 
Throughout the late-nineteenth and mid-twentieth centuries, state and federal 

governments enacted policies that allowed both public and private organizations 
to target Indian families for child removal. At the heart of these child removal 
policies was Richard Pratt’s notion of “[k]ill the Indian in him and save the 
man.”284 In its findings, Congress noted that states “have often failed to 
recognize the essential tribal relations of Indian people and the cultural and 
social standards prevailing in Indian communities and families,” and that 
children were removed at an alarmingly high rate.285 That is, the government 
endorsed policies specifically aimed to assimilate Indians and commit cultural 
genocide. 

1. Boarding Schools 
Education was one of the first components of the assimilationist project. 

Congress passed the Civilization Fund Act in 1819 to introduce tribal 
communities to the arts and “civilize” them.286 A few years later, in 1824, the 
Secretary of War designated a Superintendent of Indian Affairs to administer 
this program, until 1832, when Congress established the Commissioner of 
Indian Affairs within the War Department.287 That the Superintendent and 
Commissioner were housed within the War Department is a telling indicator of 
how this project started and where it would eventually lead. Indeed, the official 

 
283 25 U.S.C. § 1911(a). 
284 R.H. Pratt, The Advantages of Mingling Indians with Whites, in PROCEEDINGS OF THE 

NATIONAL CONFERENCE OF CHARITIES AND CORRECTION 46 (Isabel C. Barrows ed., 1892), 
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285 25 U.S.C. § 1901(4)-(5). 
286 BRYAN NEWLAND, FEDERAL INDIAN BOARDING SCHOOL INITIATIVE INVESTIGATIVE 

REPORT 7 (2022), https://www.bia.gov/sites/default/files/dup/inline-files/bsi_investigative 
_report_may_2022_508.pdf [https://perma.cc/Q7KF-FJJB]. 

287 Id. at 28. 
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federal policy could be boiled down to “make education, not war.”288 From 1819 
to 1969, the federal government supported 408 boarding schools across thirty-
seven states.289 

Further, the U.S. government often contracted this work out to religious 
institutions. A substantial amount of federal funds went to missionaries whose 
work was supported by military officials who were often on hand to enforce 
child removals.290 The government paid these institutions for each child they had 
in the school.291 The U.S. government also set aside tracts of Indian reservation 
lands for religious institutions to build their schools.292 In some cases, religious 
schools provided services, such as health care, to create a sense of safety to 
convince, and possibly obligate, Indian parents to send their children to their 
schools.293 

By the mid-nineteenth century, the Secretary of Indian Affairs was transferred 
to the Department of Interior, where the position is housed today.294 While this 
position went from being a military position to a civil position, attitudes on 
providing education to Indian children remained militaristic. From 1849 until 
the late 1960s, federal government policy heavily supported boarding schools. 
Like the slave patrols deployed against enslaved Black people, the government 
deployed Indian police to remove children from their homes and communities, 
placing them in boarding schools.295 Indeed, numerous accounts from people 
who hid when the Indian police came to their communities exist today.296 

After Congress ended treatymaking with tribes in 1871, it enacted a series of 
laws that required American Indian children to attend public schools.297 In some 
cases, officials tricked parents by telling them they signed their children up for 
day schools only to later carry them off to boarding school.298 If communities 
resisted sending their children to these schools, Congress withheld their rations 

 
288 See id. at 37 (“‘Past experience goes far to prove that it is cheaper to educate our wards 

than make war on them, or let them grow up in ignorance, to say nothing of the humanity of 
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and other support.299 According to the National Boarding School Report that the 
Secretary of Indian Affairs released in 2022, “[t]here is ample evidence in 
Federal records demonstrating that the United States coerced, induced, or 
compelled Indian children to enter the Federal Indian boarding school 
system.”300 

Now, recall that by the 1920s, the Supreme Court had articulated that parents 
have the right to decide what type of education their children receive.301 
Specifically, the Court in Pierce v. Society of the Sisters of the Holy Names of 
Jesus and Mary302 stated, “The child is not the mere creature of the State; those 
who nurture him and direct his destiny have the right, coupled with the high 
duty, to recognize and prepare him for additional obligations.”303 Yet, federal 
policy absolutely weaponized Indian children for assimilationist practices. As 
police officers, and sometimes even nongovernment officials, came onto 
reservations and removed children to schools, American Indian parents 
constructively did not enjoy this right. Indeed, they suffered its infringement. 

After Pierce came down in the 1920s, boarding schools continued operating 
much the same for another forty to fifty years.304 Although government officials 
were required to obtain parental consent before removing children to boarding 
school, there is evidence that they did not always do so.305 Even the consent that 
they did have was not always predicated on truthfulness. On the ground, Bureau 
of Indian Affairs (“BIA”) officials promoted the schools to tribal communities 
as a way for their children to receive an education, often persuading parents to 
send their children.306 Indeed, by the 1960s, indigent families used boarding 
schools to supplement childcare.307 What the children received, however, was 
abuse so severe that it continues to have a ripple effect on tribal communities 
today as these removals damaged Indian families.308 
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INDIGENOUS CHILDREN IN THE POSTWAR WORLD 5-6 (2014) [hereinafter JACOBS, A 
GENERATION REMOVED]. 

308 Id. at 13 (noting removal of children occurred at “crucial” time in their upbringing, 
depriving children of education in their language and culture and exposing them to abuse). 
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In the boarding school system, BIA officials often transported Indian children 
long distances from their communities where they were often separated from 
their own siblings for long periods of time.309 Further, school workers 
immediately stripped them of any sense of their cultural identity, including 
cutting the children’s hair and forcefully prohibiting the use of their Indigenous 
languages.310 The boarding schools also had a strict separation of sexes, training 
young women to do domestic tasks and young men to do agrarian, industrial 
tasks.311 Rarely did the boarding school focus on the children’s education 
beyond strict enforcement of contemporary gender norms, speaking the English 
language, and vocational training.312 

For many boarding school attendees, this was not only a disruption of their 
childhood—it was a disruption of their cultural identity. Boarding school 
policies hit some tribal nations especially hard. In 1971, while seventeen percent 
of all school-age Indian children were in boarding schools, between eighty and 
ninety percent of all Navajo children from kindergarten through twelfth grade 
were in boarding schools.313 Boarding schools did not recognize their pupils as 
students. Rather, they were subjects at boot camp to be remade into the Anglo-
American ideal. 

While Americans conceptualized childhood differently throughout the 
nineteenth century, boarding schools regarded Indian children as a military 
project—and they were punished accordingly when they stepped out of line.314 
Facing physical, emotional, and sexual abuse, some students were also 
malnourished, as the schools offered students poor diets and water quality.315 
During a time of reforms for children, including the conceptualization of 
childhood that limited general child labor, American Indian students in boarding 
schools were exploited for their labor. Boarding schools touted their industrial 

 
309 NEWLAND, supra note 286, at 38-39 (describing policy of relocating children far from 

their homes and families, causing many children to not see their parents or siblings for years 
and severing family ties). 

310 Id. at 53. 
311 Id. at 61-62. 
312 Id. at 41 (explaining purpose of schools was to assimilate Indian children into white 

U.S. society). 
313 Problems That American Indian Families Face in Raising Their Children and How 

These Problems Are Affected by Federal Action or Inaction: Hearing Before the Subcomm. 
on Indian Affs. of the Comm. on Interior and Insular Affs., 93rd Cong. 4 (1974) (statement of 
William Byler, Executive Director, Association on American Indian Affairs) [hereinafter 
Problems That American Indian Families Face]. 

314 See NEWLAND, supra note 286, at 54-55 (discussing forms of punishment Indian 
children faced in boarding schools); see also JACOBS, WHITE MOTHER TO A DARK RACE, supra 
note 28, at 248 (discussing punishments children received for cultural expression and using 
their language). 

315 NEWLAND, supra note 286, at 56-57. 
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training, but many Indian children were used to provide free labor and farmed 
out to other employers.316 

Despite the training that the surviving children received, many had poor 
outcomes after leaving boarding schools that included dependency issues and 
other illnesses such as PTSD, depression, and physical disabilities.317 Today, 
scholars recognize that boarding schools contributed to the historical trauma of 
Indian communities as these experiences set off cycles of abuse and other issues 
within tribal communities across the United States.318 As Margaret Jacobs notes, 
by “insisting that their children be removed from their homes and families for 
such education, authorities often traumatized and undermined the families.”319 

When tribal members realized what type of education their children received, 
many demanded their children back. Officials generally refused to return these 
children—living or deceased.320 Recently, the remains of numerous Indian 
children were found at former boarding schools in Canada and the United 
States.321 As of 2022, the Secretary of Indian Affairs has identified fifty-three 
marked or unmarked grave sites at former boarding schools.322 The Secretary 
continues the search for more sites.323 While it is unclear how all these children 
died, many former boarding school attendees recount horrific emotional, 
physical, and sexual abuse at the hands of both school officials and fellow 
classmates.324 So, it is not a hard logical leap to determine that boarding schools 
were responsible for student deaths. It is instead a question of how many students 
died, as the government works to locate more burial sites. 

In many communities, boarding-school-related issues deeply impact issues of 
reproductive justice today, particularly keeping tribal communities safe. First, 
parents did not have the right to access choices involving their children’s lives, 
including education. Today, American Indian students have some of the poorest 

 
316 Id. at 61-62 (describing manual labor children performed at boarding schools, including 

sewing garments, sawing lumber, and making bricks). 
317 Id. at 88-89 (recounting National Institutes of Health studies that found higher rates of 

physical health problems among individuals who attended boarding schools). 
318 Teresa Evans-Campbell, Historical Trauma in American Indian/Native Alaska 

Communities, 23 J. INTERPERSONAL VIOLENCE 316, 321 (2008) (detailing how historical 
trauma transmits intergenerationally and affects communities today). 

319 JACOBS, WHITE MOTHER TO A DARK RACE, supra note 28, at 170. 
320 See id. at 204-05 (describing story of family who could neither get their living children 

nor remains of their dead child returned to them). 
321 Anna Sturla, Remains of Native American Children To Be Exhumed at Site of Former 

Boarding School, CNN (June 23, 2021, 3:01 PM), https://www.cnn.com/2021/06/23/us 
/carlisle-indian-industrial-school-remains-exhumed/index.html [https://perma.cc/2KUL-
H59A] (reporting discovery of remains of 215 children at Canadian boarding school and of 
ten children and young adults at Pennsylvania boarding school). 

322 NEWLAND, supra note 286, at 86. 
323 Id. 
324 Id. at 56 (noting “rampant physical, sexual, and emotional abuse” was well-documented 

in boarding schools). 
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education outcomes of all groups.325 Additionally, American Indian parents had 
no right to ensure their children were raised within their tribal communities and 
cultures. 

Second, these experiences led to forms of sexual and physical abuse that did 
not necessarily exist prior to colonialism.326 Against this backdrop, Indian 
parents had to weigh whether to have children. If they did, their main concerns 
often involved how to hide their children when officials came to purge the 
community of all children and take them to boarding school where parents 
effectively had no control over their upbringing.327 Today, tribal communities 
work to provide resources to their community members suffering from trauma 
in a hope to secure better outcomes for their younger generations. 

2. Indian Adoptions 
Moving away from boarding schools, government policies turned toward 

adoption. In the post-World War II era, Americans redefined family yet again 
with the rise of the idealized nuclear family.328 Family became rigidly defined 
as a mother, father, and children. While this era is known for its “baby boom,” 
the reality is that many families could only grow through adoption for a variety 
of reasons.329 Indian children, perhaps the original domestic supply of infants, 
provided a market for these families.330 The ideal family needed babies to adopt. 

ICWA’s legislative history and other stories paint a picture of how many 
Indian adoptions pre-ICWA were often coerced or otherwise involuntary. One 
survey indicated that only one percent of all Indian children removed from their 
homes were removed because of physical abuse.331 Seemingly, the other ninety-
nine percent were removed for vague reasons that often stemmed from issues of 
poverty.332 

 
325 See Education of the First People, RED RD., https://theredroad.org/issues/native-

american-education/ [https://perma.cc/5MTA-EDTM] (last visited Jan. 18, 2023) (reporting 
American Indian students’ high school graduation rate of seventy percent, compared to 
national average of eighty-two percent). 

326 See DEER, supra note 217, at 49-50 (discussing colonial settlers’ sexual violence against 
American Indian women and establishment of patriarchy in tribal communities). 

327 NEWLAND, supra note 286, at 29 (noting Indian families “hurried their children off to 
the mountains or hid them away in camp” when police arrived to take children to boarding 
schools). 

328 See generally GABRIELLE GLASER, AMERICAN BABY: A MOTHER, A CHILD, AND A 
SECRET HISTORY OF ADOPTION (2021) (describing history of adoption in post-World War II 
America). 

329 Id. at 7. 
330 JACOBS, A GENERATION REMOVED, supra note 307, at 6 (noting state authorities 

promoted adoption of Indian children into non-Indian homes). 
331 See id. at 82. 
332 See Problems That American Indian Families Face, supra note 313, at 65-66 (statement 

of Cheryl DeCouteau) (testifying that social workers who took her children could not 
articulate reason for taking them). 
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Without regard for keeping the family together, state officials often used 
adoption as the first resort instead of the last.333 In doing so, that often meant 
that officials looked outside of children’s communities for what they deemed 
appropriate homes.334 Indeed, the BIA administered and supported the Indian 
Adoption Program. 

In 1958, the BIA founded the Indian Adoption Project (“Project”).335 Rather 
than send children to boarding schools or provide other services, the Indian 
Adoption Project promoted the adoption of Indian children into non-Indian 
adoptive families.336 Ultimately, the Project delegated the expense of taking care 
of Indian children, and assimilating them, to the private sector.337 Supposedly, 
this would cut costs and help Indian children by finding them permanent 
homes.338 Indeed, the Project stipulated that Indian children were to be placed in 
non-Indian homes. 

The Child Welfare League of America (“CWLA”) heavily supported the 
Project and helped start programs in different states.339 Indian adoption was the 
“ultimate solution to the Indian project” because Indian children would finally 
be assimilated.340 Throughout the duration of the Project, it placed 395 American 
Indian children into adoptive homes.341 In 2001, the CWLA issued an apology 
for its involvement in this project.342 

More than just a solution to assimilation, adoption was a solution to boarding 
schools. Although federal government policies required Indian parents to send 
their children to boarding schools, architects of the Project saw those parents as 
unfit.343 Indian children needed better homes. Ironically, as American Indian 
parents had neither choice nor recourse other than to send their children to 
boarding schools in many cases, that was now the strike used against them to 
permanently sever ties to their children. 

The Indian Adoption Project targeted the child-rearing practices of American 
Indian communities that promoted extended kinship networks.344 When the 

 
333 Id. at 61 (statement of Carl Mindell and Alan Gurwitt) (opining that welfare agencies 

consider adoption too quickly without first exploring other viable options). 
334 Id. (suggesting welfare agencies may not adequately consider Indian communities 

when placing children up for adoption). 
335 JACOBS, A GENERATION REMOVED, supra note 307, at 6. 
336 Id. 
337 Id. 
338 Id. at 6-7. 
339 Id. at 18. 
340 Id. at 19. 
341 Id. at 20. 
342 DAVID E. SIMMONS, NAT’L INDIAN CHILD WELFARE ASS’N, IMPROVING THE WELL-

BEING OF AMERICAN INDIAN AND ALASKA NATIVE CHILDREN AND FAMILIES THROUGH STATE-
LEVEL EFFORTS TO IMPROVE INDIAN CHILD WELFARE ACT COMPLIANCE 2 (2014). 

343 JACOBS, A GENERATION REMOVED, supra note 307, at 18 (observing Indian children 
were only placed in non-Indian homes through Project). 

344 See THEOBALD, supra note 39, at 26 (discussing flexible child-rearing practices). 
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Indian Adoption Project got off the ground, its architects not only targeted these 
practices but also unmarried Indian mothers.345 The Project supported the 
disruption of American Indian families because their family structures did not 
comport with mainstream ideas on family and child-rearing. 

The Project also relied on the “broken Indian family” to market to prospective 
adoptive families.346 The stories of family members who lost children through 
Indian adoption and the stories of children themselves paint a much different 
picture that demonstrates how family regulation broke up Indian families. The 
main through line in all the stories is how officials used deception to forcibly or 
coercively remove Indian children from their families. 

One woman, Cheryl DeCoteau, testified before the Senate that she left her 
oldest child with a babysitter, and when she went to get him, she could not get 
him back.347 She had to seek help from her state social worker who provided no 
assistance and did not even notify her that there were ongoing proceedings.348 
They kept her child for over a year without what modern practitioners and 
scholars today would consider a procedurally adequate hearing.349 In fact, she 
testified that her social worker informed her that: 

I wasn’t a very good mother and everything, and that my children were 
better off being in a white home where they were adopted out, or in this 
home, wherever they were. They could buy all this stuff that I couldn’t give 
them, and give them all the love that I couldn’t give them.350 
However, state welfare workers never proved she was unfit, provided notice 

of hearing, or provided any sort of adequate process, withholding her son for 
over seven months before starting proceedings.351 

To add insult to injury, the same child welfare workers approached Ms. 
DeCouteau while she was pregnant with her second son, repeatedly asking and 
trying to convince her to give him up for adoption.352 Having said no multiple 
times during her pregnancy, the welfare workers came to her home, took her to 
an office, and had her sign a paper without any explanation.353 It was a paper to 
place her child up for adoption, which she only learned when welfare workers 

 
345 JACOBS, A GENERATION REMOVED, supra note 307, at 24-30. 
346 Id. at 39 (explaining Project pushed narratives of “the forgotten Indian child, the 

unmarried Indian mother, the deadbeat Indian father, and the deviant Indian family” to 
promote adoption of Indian children into white families). 

347 Problems That American Indian Families Face, supra note 313, at 65-66 (statement of 
Cheryl DeCouteau). 

348 Id. 
349 Id. at 66. 
350 Id. 
351 Id. at 67. 
352 Id. at 68. 
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took her son.354 With the help of an attorney, her second son was returned to her 
ten months later.355 

Sandy White Hawk, an Indian adoptee who has spoken prolifically on her 
own pre-ICWA era adoption and her road back home to her tribal nation, 
recounted the day the welfare people came to her home.356 A small child, she 
hid under the table until the welfare workers forcibly removed her to her new 
home where she faced years of emotional, physical, and sexual abuse.357 While 
she was able to reconnect with her siblings and community, her mother died 
before she ever returned.358 

Wenona Singel has also recounted how family regulation disrupted her own 
family. On two separate occasions, members of the family’s church placed 
Singel’s sister in an informal foster placement.359 Her mother was able to get her 
back after four months.360 After receiving her daughter back the first time, 
Singel’s mother allowed a woman from the church to babysit the little girl for 
the day.361 This time, the woman took the child out of town to be placed for 
adoption in a different church.362 Perhaps it is best to let Singel’s words tell the 
next part of this story: 

The members of their mother’s church pressured their mother to give up 
Christina to a white, middle-class family because they believed she would 
be better off. Again, there was no evidence of abuse, neglect, or inability 
to provide for Christina. A representative from the church, the same woman 
who offered Christina to the family in Flint, took their mother to the Wayne 
County courthouse to ensure that she would not back out from the 
placement and expose her true feelings of confusion and uncertainty. After 
the judge finalized the adoption, their mother cried the entire trip home.363 
A young mother who seemingly never indicated any dissatisfaction in 

parenting or desire to place her child for adoption was manipulated and coerced 
into terminating this relationship with her child to allow a “good family” the 
opportunity to raise a child. 

By the mid-1970s, these child removals resulted in devastating results for 
Indian communities. For example, in Minnesota, Indian children were placed in 

 
354 Id. 
355 Id. at 69. 
356 BLOOD MEMORY, supra note 280. White Hawk discusses this experience in her book. 

See generally SANDY WHITE HAWK, “A CHILD OF THE INDIAN RACE”: A STORY OF RETURN 
(2022). 

357 BLOOD MEMORY, supra note 280. 
358 Id. 
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foster and adoptive placements at a rate five times that of white children.364 In 
South Dakota, from 1968 to 1974, Indian children comprised forty percent of all 
state adoptions—while making up only seven percent of the state’s 
population.365 

If these stories sound bizarre and cruel, they should. Family regulation is often 
framed as though it is “saving” children.”366 Yet, the reality is that ICWA exists 
because American Indian families and communities alike needed saving from 
family regulation. At the very least, American Indian parents needed an 
intervention from family regulation that acknowledged their rights to raise 
children in a safe and healthy environment. Government policy broke Indian 
families apart simply for being Indian and on the wrong end of an assimilationist 
project that did not value their inherent reproductive rights. There was nothing 
noble about how the colonial project disrupted families by arbitrarily deciding 
who was right for the job of parenting. 

B. ICWA’s Goals 
At its heart, ICWA is meant to disrupt policies that were purposefully aimed 

at disrupting American Indian families to assimilate Indians.367 In addition to its 
procedural guidelines, ICWA provides for some substantive measures to protect 
Indian families. Before evaluating these, it is important to understand that these 
substantive procedures are not commandeering state law as the federal 
government has, and does, set state child welfare law.368 To consider child 
welfare law a matter of pure law is a misunderstanding at best and malfeasance 
at worst, especially given the histories of American Indian child removal. 

Without federal government oversight, state child welfare law would not exist 
today. ICWA predates federally mandated procedures outlined in modern state 
child welfare law.369 Although the goals of ICWA to keep families together fell 
out of favor after the enactment of the Adoption and Safe Families Act of 1997 
(“ASFA”), ICWA is back in favor as a best practice in family regulation in 
determining the procedures that state courts must use in state court proceedings 
adverse to a parent’s rights.370 Although Marcia Zug’s analysis is spot on, this 
framing of ICWA demonstrates what is problematic about articulated rights, 
 

364 Problems That American Indian Families Face, supra note 313, at 3 (statement of 
William Byler, Executive Director, Association on American Indian Affairs). 

365 Id. 
366 Id. at 369 (statement of William Blackwell) (criticizing government’s approach of 

“saving . . . Indian youth from their own people”). 
367 25 U.S.C. § 1902 (declaring policy goals of protecting Indian children’s interests and 

promoting family stability); see also, e.g., NEWLAND, supra note 286, at 38-39 (describing 
federal Indian policies’ deliberate attempt to break family ties and assimilate Indian children). 

368 See Marcia Zug, ICWA’s Irony, 45 AM. INDIAN L. REV. 1, 33 n.159 (2021). 
369 Id. at 7 (describing federal Adoption Assistance and Child Welfare Act of 1980 and its 

mandate that states demonstrate “reasonable efforts” to avoid breaking up families). 
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especially ones rooted in history and tradition: family unification is not a right 
that should be in or out of favor, swinging with a societal pendulum. The right 
to raise a family in a safe and healthy environment, like all other reproductive 
rights, is a moral right. 

ICWA requires that state courts provide active efforts to reunify families, 
consider placement preferences, and hear testimony from a qualified expert 
witness (“QEW”) before terminating parental rights.371 In its active efforts 
requirement, ICWA provides that any party moving to terminate a parent’s rights 
must demonstrate that they have made active efforts to “prevent the breakup of 
the Indian family.”372 Courts construe these active efforts as more than the 
reasonable efforts required in non-ICWA cases.373 Whether a party has made 
active efforts is an extremely fact-based question which courts consider on a 
case-by-case basis.374 

Additionally, ICWA provides placement preferences that prioritize an Indian 
child’s family over other placements. For both foster care and adoptive 
placements, ICWA requires that courts consult a list of placement preferences 
where the first considered preference is the child’s extended family, the child’s 
tribal community, another tribally approved placement, or another Indian 
family.375 Generally speaking, courts cannot deviate from these placement 
preferences absent good cause—which does not allow for a variation simply 
based on a biological parent’s request and cannot include issues surrounding 
poverty.376 ICWA’s placement preferences tend to get the most attention from 
legal scholars because they prioritize placement with family members, which is 
recognized as being in the best interests of most children.377 

The placement preferences, however, are often miscategorized as “race-
based” placements that disadvantage Indian children.378 This is not true, as 
ICWA calls for placement with family members, who may be Indian or non-
Indian.379 Traditionally, ICWA is interpreted to follow the Indian child. As with 

 
371 25 U.S.C. § 1912. 
372 Id. § 1912(d). 
373 See, e.g., In re JL, Minor, 770 N.W.2d 853, 863 (Mich. 2009) (holding ICWA is federal 

minimum standard for Indian children, so state courts must find that moving party made active 
efforts, not just reasonable efforts, to reunify family, as in case of removals under ASFA). 

374 See id. at 865-66 (noting “active requirements” standard depends on many variables, 
including prevailing social and economic conditions, resources available to family and tribe, 
and ways of life of child’s tribe). 

375 25 U.S.C. § 1915; see also 25 C.F.R. §§ 23.129-23.131 (2022). 
376 25 C.F.R. § 23.132. 
377 See, e.g., Josh Gupta-Kagan, America’s Hidden Foster Care System, 72 STAN. L. REV. 

841, 845 (2020) (noting judicial intervention risks harm of separating child from all family 
members). 

378 See, e.g., Timothy Sandefur, The Crime Against Indian Children, GOLDWATER INST. 
(Jan. 13, 2020), https://www.goldwaterinstitute.org/the-crime-against-indian-children/ 
[https://perma.cc/P6D9-UTMH] (“ICWA also imposes race-based restrictions on adoption.”). 

379 See 25 U.S.C. § 1915. 
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any child placement, ICWA placements are not taken lightly. These placements 
must meet the same standards as any other foster care placement. 

Finally, ICWA requires the use of a culturally competent QEW.380 The QEW 
must be able to testify to child-rearing practices within the child’s tribe and to 
whether the child is at risk of serious emotional or physical harm if left with their 
parents.381 This expert is in addition to the caseworker already working the 
child’s case.382 Considering the level of training and experience most 
caseworkers have, this is a further layer of protection for parents. 

C. ICWA as Reproductive Justice 
Many of the policies surrounding abortion, birth control, and sterilization 

have impacted family regulation in tribal communities. Because of the 
government’s vested interest in settler colonialism, it has a vested interest in 
American Indian reproduction. After all, the only way the United States could 
become the United States is through carefully crafted federal Indian policy. 
Likewise, racism and genocidal practices against Black communities also led to 
the creation of the family regulation system and laws governing families 
today.383 Today, these policies govern everything from who can be a parent to 
who is a parent. 

While this Article has addressed federal officials’ disapproval of Indian 
families, it would be remiss to omit how the reproductive oversight of Black 
people also led to laws that overwhelmingly restrict the rights of the poor today. 
Because of slavery, colonial society transitioned from defining a child’s status 
through their father to deriving their status from their mother nearly overnight.384 
That set the stage for generations of abuse and the perpetuation of chattel slavery 
in the United States as the law classified slaves as property and empowered 
slaveowners to enact the cruelest of policies against enslaved peoples so that 
they could propagate and create new property. To make the agrarian Antebellum 
economy work, and to shape the nation that made the Industrial Revolution 
possible, they needed slaves. 

Today, the policies federal and state governments enacted to control Black 
and American Indian families to build the nation are rife in American law. In the 
reproduction context, they harm both mothers and fathers. Legal maternity rights 
and responsibilities that are presumed at birth, while paternity rights and 
responsibilities must still be legally established, demonstrate how this legacy 

 
380 25 U.S.C. § 1912(e)-(f). 
381 Id.; 25 C.F.R. § 23.122. 
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persists in U.S. law.385 Where parents are not married, all fifty states have 
different laws about how a biological father must establish his paternity.386 

Until a biological father establishes his paternity, he is not a legal father. 
Without establishing legal fatherhood, a father does not have any rights to their 
child.387 Literature on establishing paternity has often focused on illegitimacy 
laws and how they disadvantaged mothers and children alike as mothers 
assumed sole responsibility for children and children received no benefit from 
their fathers.388 While illegitimacy laws harmed mothers by vesting them with 
the sole responsibility for their children, paternity laws have been deployed to 
attack families who are not considered “legitimate” in the eyes of the state—
impacting reproductive rights. 

Indeed, paternity laws present an interesting quandary in ICWA cases such as 
Adoptive Couple v. Baby Girl,389 where the Supreme Court applied the so-called 
“existing Indian family exception” to deny a father the legal parentage he wanted 
to exercise over his biological daughter.390 While the father was living about 
four hours away, the child’s mother decided she would place the child for 
adoption.391 After obtaining the father’s relinquishment of his parental rights via 
text message, which is all that was required under South Carolina law, the 
mother moved forward with the adoption proceedings.392 The father signed 
papers consenting to the adoption, but quickly retained a lawyer to revoke his 
consent, and later testified that he did not realize he was consenting to 
adoption.393 He wanted to exercise his right to have a family. The South Carolina 
courts applied ICWA’s procedural protections and granted the father custody.394 

At the Supreme Court, however, the biological father was essentially told his 
right to have a family did not matter. Despite establishing his intent to parent his 
daughter, the Supreme Court essentially held that he had no rights to terminate 
 

385 See Martha F. Davis, Male Coverture: Law and the Illegitimate Family, 56 RUTGERS 
L. REV. 73, 84 (2003). 

386 See, e.g., IND. CODE ANN. § 31-14-13-1 (West 2022) (“A biological mother of a child 
born out of wedlock has sole legal custody of the child . . . .”). 

387 Davis, supra note 385, at 82 (observing American legal system bars fathers from 
benefits of paternal relationship “absent an act of formal legitimation”). 

388 Id. (noting mothers’ automatic parental rights allowed nonmarital fathers to remain 
“free of the legal burdens” of parenthood). 

389 570 U.S. 637 (2013). 
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in refusing to apply ICWA’s protections for parents in termination proceedings. The Court 
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393 Id. at 644-45. 
394 Id. at 645. 
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in the first place.395 Indeed, the biological father in Baby Girl was exercising a 
choice to be a father—and the government categorically denied that right. 

After all, he had not properly established parentage under South Carolina state 
law. Because he had never established a family, the Supreme Court posited there 
was no Indian family to break up.396 While Baby Girl demonstrates the 
shamelessness, callousness, and cruelty of the law, it also highlights how the 
dichotomy of the unworthy illegitimate family and the worthwhile adoptive 
family persists. Adoption proponents in ICWA cases continue to stretch this 
dichotomy to the most preposterous end results, asserting that adoptive families 
have a right to adopt that is stronger than American Indian parents’ and families’ 
most fundamental reproductive rights. 

Further, ICWA requires state governments to do something for American 
Indian parents. ICWA is a remedial measure that is obviously still needed. Even 
with ICWA, some states still see a large disparity when it comes to the number 
of American Indian children in foster care. While people who oppose ICWA are 
often willing to criminalize and dehumanize any parent who comes into the 
family regulation system, such large disparities call into question whether our 
first premise in family regulation is wrong: Are American Indian children simply 
facing abuse and neglect at astronomically high rates? Or has the system gotten 
it wrong? Perhaps if two hundred years of federal Indian policy point to systemic 
issues caused by government interference in the reproductive rights of American 
Indian families, the starting point is wrong because of who set the standard for 
what good parents and families look like? 

Not unlike the questions of choice, or voluntariness, surrounding sterilization, 
government officials are directing some Indian parents to make choices 
involving the custody, control, and care of their children absent an adjudication. 
Under ICWA, involuntary and voluntary proceedings are governed by separate 
procedures and processes.397 When a parent is in involuntary proceedings—
generally state family regulation proceedings—their tribe must be notified, and 
the court must make specific findings in the record.398 While the court must also 
make specific findings in the record in voluntary proceedings, this procedure is 
less restrictive for the moving party, as the court need only ascertain ICWA’s 
waiting period for adoption is met and that the parent knowingly and voluntarily 
consents to terminate their parental rights and place the child for adoption.399 
Under the federal statute, no requirement to notify the child’s tribe exists.400 

While the moving party is supposed to comply with ICWA in a voluntary 
proceeding, that requirement is easy to circumvent. ICWA applies when there is 

 
395 Id. at 641. 
396 Id. 
397 Compare 25 U.S.C. § 1912, with 25 U.S.C. § 1913. 
398 25 U.S.C. § 1912(a), (e). 
399 Id. § 1913(a). 
400 See id. § 1912(a) (requiring notice only in involuntary proceedings). 
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reason to know a child is an Indian child, but it is unclear whether private 
adoption agencies properly assess ICWA’s placement preferences.401 

The Supreme Court of Kansas was confronted with the issue of private 
adoption in In re T.S.W.402 In that case, an Indian child’s biological mother 
decided to place her child for adoption using a private adoption agency.403 After 
receiving notification that one of the child’s potential fathers was Indian, the 
agency requested the child’s tribe send over placement profiles.404 Ascertaining 
that none of the tribe’s placements could pay their $27,500 fee, the agency 
moved for a different placement with a non-Indian family at the biological 
mother’s direction.405 In the district court, that was sufficient to terminate the 
parents’ rights and allow the adoption with the non-Indian family to proceed.406 

While awaiting the journal entry for T.S.W. at the district court, the adoption 
agency filed a separate adoption proceeding, before the same judge, in state court 
without notice to the tribe that was a party in the other proceedings.407 The court 
finalized the adoption quickly.408 On appeal, the Supreme Court of Kansas held 
that the district court erred in deviating from ICWA’s placement preferences 
because the mother’s preference and the inability of tribal members to pay the 
fee were not good cause to deviate.409 

For some, T.S.W. probably raises questions about the autonomy of the 
biological mother. As noted above, reproductive justice and rights in Indian 
communities include both a community and an individual component. Congress 
stated ICWA “‘seeks to protect the rights of the Indian child as an Indian and 
the rights of the Indian community and tribe in retaining its children in its 
society.’ It does so by establishing ‘a Federal policy that, where possible, an 
Indian child should remain in the Indian community.’”410 The biological mother 
in T.S.W. retained her autonomy to make choices involving this child. Indeed, 
 

401 See Steven Hsieh, Records Show Petersen’s Firm Planned Native Adoption, Raising 
Legal Questions, PHX. NEW TIMES (Oct. 21, 2019, 6:30 AM), https://www.phoenixnew 
times.com/news/paul-petersens-involvement-in-native-adoption-raises-legal-questions-
11376036 [https://perma.cc/M2D9-URUX] (reporting law firm incorrectly advised potential 
adoptive parents that ICWA did not apply in certain cases); see also Lauren Castle, ‘Turned 
Adoption on Its Head’: Utah Judge Sentences Paul Petersen on Human Smuggling Charges, 
AZCENTRAL (Apr. 21, 2021, 7:10 PM), https://www.azcentral.com/story/news/local/arizona 
/2021/04/21/paul-petersen-sentenced-utah-charges-adoption-scheme/7324590002/ 
[https://perma.cc/ESC3-4JXA] (describing scale of illegal adoption scheme). 

402 276 P.3d 133 (Kan. 2012). 
403 Id. at 137. 
404 Id. 
405 Id. at 137-38. 
406 Id. at 139 (“[T]he district court conclusively stated that the ‘[b]irth mother’s preference 

is good cause under ICWA to deviate from the prescribed placement preferences.’”). 
407 Id. at 138-39. 
408 Id. 
409 Id. at 143-44. 
410 Miss. Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 37 (1989) (citations omitted) 

(quoting H.R. REP. NO. 95-1386, at 23 (1978)). 
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ICWA’s protections governed her rights too—and they would have had she 
proceeded with withdrawing consent if she disapproved of the foster family.411 
Her autonomy just looked a bit different, as do the reproductive rights of all 
American Indians because these rights are colored by both collective and 
individual considerations in the context of settler colonialism. 

Although T.S.W. highlights conflicting interests in ICWA cases—namely, 
compliance with federal law, the biological parent’s choice of adoptive parents, 
and the private money involved—an untold number of Indian children are still 
adopted in private proceedings. Because these are closed record proceedings, 
often only anecdotal evidence from tribal families and social workers exists to 
highlight these practices.412 

On a similar note, government officials are also increasingly directing parents 
who come into the family regulation system to “voluntarily” place their child 
with a third party to make the case go away.413 Anecdotal evidence suggests this 
is happening with Indian parents. While the placement seems voluntary, and 
certainly occurs outside of ICWA’s purview, parents cannot receive their 
children back upon demand. In part, ICWA defines foster care as an out-of-home 
placement where the parent cannot receive the child back upon demand.414 Like 
the boarding school and Indian Adoption Project days, government officials are 
goading some Indian parents into making a decision that is not easily reversible, 
if at all. 

Presently, family regulation scholars are moving toward calls for abolition of 
family regulation. These calls for abolition are in line with the goals of 
reproductive justice. Roberts advocates abolition of family regulation due to the 
inability to reform an already broken system and expect different results.415 Just 
recognizing the disparities alone is not enough to create any lasting change.416 
Even though ICWA has reduced the amount of American Indian children lost to 
the family regulation system, American Indian children are still overrepresented 

 
411 See T.S.W., 276 P.3d at 138 (stating mother would have withdrawn consent if child was 

not placed where she chose). 
412 See sources cited supra note 401 (highlighting examples of private adoption 

disregarding ICWA). 
413 ROBERTS, TORN APART, supra note 60, at 135 (noting caseworkers tend to threaten that 

children will be put in foster care if families do not voluntarily give up parental rights); see 
also Gupta-Kagan, supra note 377, at 850 (“CPS agencies can, through form language and 
verbal threats, communicate that parents must agree to safety plans or else see the agency 
place their children in foster care, even when no plans to follow through on that threat exist.”). 

414 25 U.S.C. § 1903(1)(i). 
415 ROBERTS, TORN APART, supra note 60, at 284 (“[W]e need to implement a paradigm 

shift in the state’s relationship to families—a complete end to family policing by dismantling 
the current child welfare system and purging its punitive logic.”). 

416 Id. (“[W]e must let go of the faith that awareness of the harms [family policing inflicts] 
will stop them from occurring.”). 
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in the system.417 However, ICWA has had other successes that demonstrate it is 
what Roberts and other scholars called a “nonreformist reform,”418 meaning 
ICWA disrupts the violence that family regulation can inflict American Indian 
families. 

If family preservation is the real goal, then the government should be 
promoting and strengthening a law that strives to implement effective negative 
rights. Perhaps one of the most important rights that ICWA protects is the right 
for parents to have counsel in involuntary child custody proceedings.419 The 
right to counsel, including the advent of family defender programs, is one 
“nonreformist reform” that Roberts considers a disruption to the system.420 
Parents who have legal counsel and are thus informed of the full extent of their 
rights tend to fare better in court proceedings involving the abrogation or 
termination of their rights.421 When ICWA is properly applied, parents are more 
likely to experience their full right to parent their children. 

D. The Brackeen Challenge 
Brackeen is a challenge to ICWA coming before the Supreme Court out of 

the Fifth Circuit. In Brackeen, several parties brought individual claims 
challenging ICWA on multiple grounds. Those grounds include Equal 
Protection claims, nondelegation claims, Administrative Procedure Act claims, 
and commandeering claims.422 In February 2022, the Supreme Court granted 
certiorari to hear the case.423 The major issues in the case are: (1) whether 
ICWA’s placement preferences discriminate based on race, (2) whether ICWA’s 
procedural protections commandeer the states, and (3) whether Congress 
exceeded its authority in enacting ICWA.424 

 
417 See CHILD.’S BUREAU, THE AFCARS REPORT (2021), https://www.acf.hhs.gov/sites 

/default/files/documents/cb/afcarsreport28.pdf [https://perma.cc/6Q4J-E29A] (noting two 
percent of children entering foster care in 2020 were American Indian and Alaska Native); 
Children Characteristics: 2020: ACS 5-Year Subject Tables, U.S. CENSUS BUREAU, 
https://data.census.gov/table?q=children+characteristics&tid=ACSST5Y2020.S0901 
[https://perma.cc/L86T-EZQT] (reporting one percent of American children in 2020 were 
American Indian/Alaska Native). Because of COVID-19, foster care numbers went down 
across all groups between 2019 and 2020 by over forty-four thousand children. See id. 

418 ROBERTS, TORN APART, supra note 60, at 296 (defining nonreformist reforms as 
changes that increase social control by way of criminalization). 

419 25 U.S.C. § 1912(b). 
420 ROBERTS, TORN APART, supra note 60, at 296-97. 
421 See, e.g., Nielson v. Ketchum, 640 F.3d 1117, 1119-20 (10th Cir. 2011) (involving 

minor parent challenging her consent to adoption under ICWA). 
422 Brackeen v. Haaland, 994 F.3d 249, 267-69 (5th Cir. 2021), cert. granted, 142 S. Ct. 

1205 (2022) (mem.). 
423 Haaland v. Brackeen, 142 S. Ct. 1205, 1205 (2022) (mem.). 
424 Brackeen, 994 F.3d at 368. 
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As discussed above, ICWA does not discriminate based on race or 
commandeer the states.425 Regarding congressional authority, the State of Texas 
does not want to enforce ICWA because it believes it is a federal government 
overreach that impedes its Tenth Amendment rights.426 In part, Texas contends 
that “history offers no reason to believe the Founders would have understood 
federal authority vis-à-vis the Indian tribes to include the power to federally 
superintend over state court child-custody proceedings.”427 This ignores the fact 
that the Founding Fathers might be confused that state child welfare courts exist 
in the first place, as neither federal Indian policy regulating families nor child 
welfare courts existed at the framing. Again, it raises the question of whose 
history the Court should consider: The history of the nation-building project 
intended to destroy Indian communities by using family regulation to eradicate 
the population, or the history of the Indian communities themselves? 

The individual Appellees also raise the best interests of Indian children. The 
Brackeens and the Cliffords were foster parents who wanted to adopt their foster 
child but faced challenges under ICWA.428 The Brackeens have since adopted 
the child involved in these proceedings and the child’s sibling.429 The Librettis 
were adoptive parents looking to adopt a child through voluntary adoption, while 
Ms. Hernandez is the biological mother of the child they were looking to 
adopt.430 In addition to the arguments of the state Appellees, the individual 
Appellees are asserting their standing to bring these constitutional claims 
challenging not only ICWA but the entirety of federal Indian law.431 

The singular theme in the Appellees’ arguments is that well-intentioned state 
officials and would-be adoptive parents are automatically better than their birth 
families or tribal community placements. Based on the objective standards of 
state family regulation officials, they are the better placements. They are not 
poor, and they are not American Indians. As family regulation scholars note ad 
nauseam, most strikes against birth parents in family regulation cases is that they 
are poor and look different from what is considered the norm.432 Even as some 

 
425 See supra notes 207-12, 378 and accompanying text (explaining ICWA’s placement 

preferences turn on political, not racial, classifications); supra note 368 and accompanying 
text (discussing federal government’s involvement in state child welfare law). 

426 Brief for Petitioner the State of Texas at 10-12, Brackeen, 142 S. Ct. at 1205 (No. 21-
376). 

427 Id. at 29. 
428 Brief for Individual Petitioners at 8-10, Brackeen, 142 S. Ct. 1205 (No. 21-376). 
429 Id. at 9; see also Jan Hoffman, Who Can Adopt a Native American Child? A Texas 

Couple vs. 573 Tribes, N.Y. TIMES (June 5, 2019), https://www.nytimes.com/2019/06/05 
/health/navajo-children-custody-fight.html (reporting Brackeens’ legal fight to finalize 
adoption). 

430 Brief for Individual Petitioners, supra note 428, at 11. 
431 See id. at 14 (arguing “laws that treat tribal Indians differently than other American 

citizens” violate the Equal Protection Clause). 
432 See Gupta-Kagan, supra note 377, at 865 (describing power imbalance between child 

welfare officers and parents who are often low-income, immigrants, or disabled). 
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of the families involved have now successfully adopted the child they wanted in 
state court, they continue to articulate why a federal court should strike down 
the entire law. To paraphrase Mrs. Brackeen, ICWA is an antiquated law that 
should not really affect her desire to adopt.433 

The Respondents’ arguments effectively take us back to a pre-ICWA state. 
The Respondents are fighting for a world that denies reproductive justice to poor 
American Indian families in exchange for making sure the “right” people have 
children. Because they are the right people. It is colonialism, white supremacy, 
and genocide in one neat, little package. Until recently, the media has been very 
friendly to claims like these.434 After all, no one does better on television than 
middle class, white families who are well-intentioned. 

The Brackeen challenge to ICWA is an issue of reproductive justice because 
it uses the goals of the family regulation system to attack American Indian 
parents’ right to have a family in a safe and healthy environment. States are 
arguing that they should provide even fewer safeguards in foster care and 
adoption proceedings involving Indian children.435 If we are serious about child 
welfare, the goal for all family regulation cases should be for the state to provide 
greater safeguards in these proceedings because ICWA aligns with modern goals 
for child welfare.436 

According to Casey Family Programs, ICWA is the “gold standard” for all 
children.437 Casey Family Programs notes, “ICWA was ahead of its time in 
recognizing core values and principles of child welfare best practice by requiring 
active efforts to keep children safely in their homes and connected to their 
families, communities, and culture.”438 The principles that ICWA promotes, 
such as preserving a child’s right to family and culture, providing heightened 
requirements for family unification like the active efforts requirement, valuing 
inclusive and diverse child-rearing practices, and authentic engagement with 
tribes are goals for keeping children in safe and healthy environments. 

Additionally, for Indian law scholars, the loss of ICWA is the loss of the 
bedrock of federal Indian policy.439 Castro-Huerta was already the first step in 

 
433 See Nagle, supra note 275, at 12:40 (describing Mrs. Brackeen’s perspective on 

ICWA). 
434 See, e.g., Hoffman, supra note 429. 
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should be replaced with best interest of child standard). 
436 Zug, supra note 368, at 19 (arguing ICWA represents “federal child welfare 

policies . . . reembracing family preservation”). 
437 How Can Child Welfare Systems Apply the Principles of the Indian Child Welfare Act 

as the “Gold Standard” for All Children?, CASEY FAM. PROGRAMS (Apr. 1, 2022), 
https://www.casey.org/icwa-gold-standard/ [https://perma.cc/U54T-RTAP]. 
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439 See, e.g., Leah Litman & Matthew L.M. Fletcher, The Necessity of the Indian Child 

Welfare Act, ATLANTIC (Jan. 22, 2020), https://www.theatlantic.com/ideas/archive/2020/01 
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the attack that presupposes state interests are good enough to meet tribal 
interests.440 In a world where the wholesale removal of Indian children is 
permissible once again, tribal populations will again decline. We are still seeing 
the impacts of the pre-ICWA era where many adoptees are struggling to 
repatriate to their tribal communities. Without official documents like their 
original birth certificate with their birth parents listed, many Indian adoptees are 
unable to become official members of their tribes.441 

The idea that the “right” people should be raising children is far from gone. 
Family regulation experts continue to combat the notion that being poor makes 
people bad parents. At the same time, the Supreme Court—the highest Court in 
the land—was sure to note in its opinion overturning Roe that we have a need 
for a “domestic supply of infants.”442 Given how expensive adoptions can be, 
adoptions remain in a space where some parents are good and others are poor. 
In cases like T.S.W. and Brackeen, the ability to fight a court case may make all 
the difference, scaring away some potential adoptive placements.443 And that 
distinction is usually marked by parents with resources and parents without. 
Generally, historical and contemporary policies lead many American Indian 
parents to fall into the category of parents without resources.444 

While some try to frame challenges like Brackeen to ICWA as being in the 
best interests of children who are disadvantaged because of their race, this is 
simply not true. The best interests of the child standard have long been 
weaponized against Indian parents and tribal communities.445 Indeed, that is why 
Congress had to articulate a best interest standard for Indian children in the first 
place.446 For Indian children, retaining ties to their culture and communities is 
in their best interests.447 Like other aspects of reproductive justice and rights, 
one cannot separate this interest from individual interests. 

Tribal communities are incredibly serious when it comes to the health, safety, 
and welfare of their children. An oft mistaken view of tribal courts and their 
involvement in child welfare is that they will simply allow parents to do 
whatever they want.448 Not only is this untrue, but it is contrary to every 

 
440 See supra notes 234-50 and accompanying text. 
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444 See JACOBS, A GENERATION REMOVED, supra note 307, at 86-87 (describing “culture 
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American legal principle that most tribal courts have now incorporated.449 Nor 
does this serve tribal interests. What is true about tribal courts is that many are 
extremely hesitant to terminate parental rights for cultural reasons, and there is 
nothing wrong with that considering the increasing amount of research that 
suggests child removals are almost never in the best interests of children.450 
However, that does not mean tribal courts agree with leaving children in 
situations of actual danger. 

Proponents of a state family regulation system that exists to dehumanize and 
criminalize parents often use the deaths of children to make the point that Black 
communities and families are inherently unsafe and unworthy of raising 
children.451 Primarily, these arguments focus on the fact that because the 
government and other well-meaning actors are involved, this is about “saving 
and protecting” children.452 Similar arguments are deployed against ICWA and 
its placements.453 Meanwhile, child deaths in state-based foster care—in many 
cases involving children who were unnecessarily removed from their parents’ 
custody and would likely still be alive today—do not fit this narrative, so there 
is less fervor around those deaths and how the state failed them.454 

The world should never forget sixteen-year-old Ma’Khia Bryant. As the 
world awaited the results in the Derek Chauvin case,455 police gunned Ma’Khia 
down just outside of her foster care placement as her family tried to reach her to 
help her out of a violent situation.456 She died needlessly in the placement that 
was supposed to be for her safety.457 While the stories surrounding her death 
focused on the use of police force, few interrogated how her foster care 
placement precipitated her death.458 

If challenges like Brackeen had anything to do with child safety, they would 
consider the trauma to the children that these removals cause. Challengers would 
 

449 Nell Jessup Newton, Tribal Court Praxis: One Year in the Life of Twenty Indian Tribal 
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work endlessly to ensure American Indian communities had appropriate 
resources—without strings attached—to raise their children in safe and healthy 
environments.459 Yet, from the language of the case to the parties involved, 
Brackeen has everything to do with a return to dismantling Indian tribes through 
the denial of basic reproductive rights protections to American Indian peoples. 

As David Pimentel ponders, “[I]f poor mothers are going to have their babies 
taken from them on the ground that their poverty itself constitutes actionable 
neglect, then our public policy is not far removed from denying them the right 
to bear those children in the first place.”460 While this is the story of the family 
regulation system that scholars grapple with, destabilizing tribal communities 
by removing their children is a tale as old as time. Indeed, it is crucial to the 
American story. 

CONCLUSION 
The goal of this Article was twofold, comprising: (1) rooting reproductive 

justice in American law and (2) exploring reproductive justice in American 
Indian communities. Primarily, this Article aimed to demonstrate how 
reproductive justice includes family regulation in American Indian 
communities. For American Indian peoples, this is a longstanding question that 
involves issues of tribal sovereignty and self-determination. To be responsive to 
the reproductive rights of American Indian peoples and communities, federal 
legal structures must support tribal sovereignty. 

As a tool of federal Indian law, ICWA promotes the reproductive rights of 
American Indian peoples by disrupting the impacts of state-based family 
regulation American Indians face. Because of this disruption and ICWA’s 
safeguards, it is an effective negative right that American Indian parents can 
access. In fact, ICWA demonstrates the point of Bridges’s work: effective 
negative rights along with some positive rights go much further than vague 
negative rights that conditions of poverty prevent American Indians from 
accessing in the first place. 

As of January 2023, ICWA remains good law. Despite what happens when 
the Court decides Brackeen, ICWA will always be good policy for protecting 
parental rights and allowing parents to raise their children in safe and healthy 
environments because ICWA’s history tells a story of the abuses that family 
regulation can bring without checks and balances on the system. Attacks on 
ICWA are attacks on reproductive justice. 

Future work can extend the principle that ICWA is a form of reproductive 
justice to speak specifically on Indian adoptions. Realistically, the greatest 
disruption to family regulation for American Indian peoples is disrupting 
wholesale adoptions. The attacks on ICWA demonstrate that these adoptions are 
 

459 See ROBERTS, TORN APART, supra note 60, at 288 (arguing child welfare agencies 
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what ICWA’s opponents seek. This is dangerous to not only American Indian 
communities but all marginalized communities in the United States. In the case 
of American Indian communities, to strike down ICWA is to purposely 
destabilize tribal communities whose populations are only just now on the mend 
forty years after ICWA. 

In the stories we tell ourselves, we must be clear on the role of settler 
colonialism and assimilation. For nearly four hundred years, the disruption of 
reproductive rights, including family regulation, has been at the heart of federal 
Indian policy. The current narrative of family regulation as “saving” children 
means that it is often divorced from the notion of reproductive rights. As the 
history behind and contemporary challenges to ICWA demonstrate, it should 
not, and cannot, be separated from the other reproductive justice issues facing 
American Indian communities. To strengthen legal protections for American 
Indians that disrupt government interventions, like ICWA, is to realize 
reproductive rights more fully in the United States. 


