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CANNABIS BANKING: 
WHAT MARIJUANA CAN LEARN FROM HEMP† 

J!"#$%A&'$()$&% H#"" * 

ABSTRACT 
Marijuana-related businesses have banking problems. Many banks explain 

that, because marijuana is illegal under federal law, they will not serve the 
industry. Even when marijuana-related businesses can open bank accounts, they 
still have trouble accepting credit cards and getting loans. Some hope to fix 
marijuana’s banking problems with changes to federal law. Proposals range 
from broad reforms removing marijuana from the list of controlled substances 
to narrower legislation prohibiting banking regulators from punishing banks 
that serve the marijuana industry. But would these proposals solve marijuana’s 
banking problems?  

In 2018, Congress legalized another variant of the Cannabis plant species: 
hemp. Prior to legalization, hemp-related businesses, like marijuana-related 
businesses, struggled with banking. Some hoped legalization would solve 
hemp’s banking problems. It did not. By analyzing the hemp banking experience, 
this Article provides three insights. First, legalization does not necessarily lead 
to inexpensive, widespread banking services. Second, regulatory uncertainty 
hampers access to banking services. When banks were unsure what state and 
federal law required of hemp businesses and were unclear about bank 
regulators’ compliance expectations for hemp-related accounts, they were less 
likely to serve the hemp industry. Regulatory structures that allow banks to 
easily identify who can operate cannabis businesses and verify whether the 
business is compliant with the law are more conducive to banking. Finally, even 
with clear law and favorable regulatory structures, the emerging cannabis 
industry will still present credit, market, and other risks that make some banks 
hesitant to lend.  
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INTRODUCTION 
Ever since Colorado legalized recreational marijuana in 2014,1 marijuana-

related businesses have complained about problems accessing banking services.2 
Many banks explain that because marijuana is still a controlled substance under 
federal law, they will not serve the marijuana industry.3 Some banks and credit 
unions have tepidly started serving the industry, but marijuana-related 
businesses typically pay thousands of dollars a month for a basic deposit 
account.4 They also still have difficulty accepting credit and debit cards and 
getting loans.5  

Advocates of marijuana banking hope to expand banking access with changes 
to federal law. Proposals range from broad reforms removing marijuana from 
the list of controlled substances to narrower legislation prohibiting banking 
regulators from punishing banks that serve the marijuana industry.6 While these 
proposals, if adopted, may increase access to banking, this Article explains that 
they will not necessarily make banking easy or inexpensive for the marijuana 
industry.  

 
1 See"4OLO1 4ONST1"5.21"UVDDD>"W"%X1"
2 See &'()*"+,-*./*,"0)((>" Banks, Marijuana & Federalism>"XY"4ASE J1  RSRV1 <1 REV1"

YZ[>"X$$"\#$%Y]1"
3 See I5@)-":)*./3,>"Cash Crop: Shunned by Banks, Legitimate Pot Sellers Must Deal in 

Currency, Posing Safety and Logistical Problems>"<1+1 ^ IMES>" H3@1" #_>" #$%`>" 52"+%"
\MR*K.*/*,252)@*/";3."J*((/"P5.73>"F5,T"3;"+9*.)65"5,-"&:N3.75,"485/*"/5)-"28*A"5-8*.*"
23";*-*.5("(5=/"=8*,"6833/),7"6'/239*./1Q]1"

4 See infra"C*62)3,"D1F1"
5 See infra C*62)3,"D1I1"
6 See infra :5.2"DD1"
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In 2018, Congress legalized another member of the Cannabis7 plant family: 
hemp.8 Prior to legalization, hemp-related businesses, like marijuana-related 
businesses, struggled with banking.9 Some thought that, because federal law 
 

7 ^8*"2*.9"M65,,5B)/Q")/"2AK)65((A"'/*-"23".*;*."23"28*"K(5,2"/K*6)*/"Cannabis sativa <1"
RENÉE &OHNSON> 4ONG1 RSCH1 CERV1> R<a#[#Y> 0 EMP AS AN + GRICULTURAL 4OMMODITY %b
# \#$%_]1"MN5.)G'5,5Q".*;*./"23"@5.)5,2/"3;"65,,5B)/"7.3=,"K.)95.)(A";3."28*)."8)78"(*@*(/"3;"
2*2.58A-.365,,5B),3("\M̂04 Q]c 5,"),23d)652),7"-.'71"Id. +,-" M8*9KQ".*;*./"23"@5.)5,2/"3;"
65,,5B)/"K.)95.)(A"7.3=,";3.";)B*.>"/**-/>"3."639K3',-/"328*."285,"^041"Id.e"see also 45.*,"
<)//,*.>" As Marijuana Goes Mainstream, Reporters Wrestle with Terminology>"4OLUM1 
&OURNALISM REV1" \C*K21" #X>" #$%_]>" 822K/Off===16G.13.7f',)2*-g/252*/gK.3G*62f95.)G'5,5b
2*.9),3(37AbK32b65,,5B)/1K8K"h822K/OffK*.95166fH#`ibjNUC k1"P*-*.5("(5="85/",3="5-3K2*-"
28)/" 95.)G'5,5f8*9K" -)/2),62)3,1"See" [" ?1C141" W"%XaZ3\%]" \-*;),),7" 8*9K" 5/" M28*" K(5,2"
45,,5B)/" /52)@5" <1" 5,-" 5,A" K5.2" 3;" 2852" K(5,2"1"1"1"=)28" 5" -*(25bZ" 2*2.58A-.365,,5B),3("
63,6*,2.52)3," 3;" ,32" 93.*" 285,"$1a" K*.6*,2" 3," 5" -.A" =*)782" B5/)/Q]e" #%" ?1C141" W"_%#\6]"
C68*-'(*"D"\-*/)7,52),7" Mh9k5.)8'5,5Q"5,-" ,3,8*9K "Mh2k*2.58A-.365,,5B),3(Q"5/".*/2.)62*-"
C68*-'(*"D"-.'7/]1"

C39*>" 83=*@*.>"@)*="28*" 2*.9"M95.)G'5,5Q"5/"M5," *932)3,5(>" K*G3.52)@*" 2*.9" 2852" 85/"
K(5A*-"5"T*A".3(*"),"6.*52),7"28*",*752)@*"/2)795"2852"/2)(("2.57)65((A"6(),7/"23"28)/"83()/2)6>"
8*.B5("9*-)6),*1Q"<)//,*.>"supra"\l'32),7" Why We Don’t Say Marijuana>"0 ARBORSIDE"\+K.1"
a>" #$%_]>"822K/Off/83K85.B3./)-*1639f)2/b6(3,*b/*5/3,f "h822K/OffK*.95166fIV0Xb#PZ#k]e"see 
also +(*d" 05(K*.), > Marijuana: Is It Time to Stop Using a Word with Racist Roots?>"
mUARDIAN \&5,1" #Z>" #$%_>" YO$$"+N ]>" 822K/Off===128*7'5.-)5,1639f/36)*2Af#$%_fG5,f#Z"
f95.)G'5,5b,59* b65,,5B)/b.56)/9"h822K/OffK*.95166f`j_?bnVn# k"\MhCk39*"/5A"o95.)G'5,5L"
)/"5".56)/2"=3.-"2852"/83'(-";5(("3'2"3;"'/*1Q]1"+/"5".*/'(2>"/39*"/252*/"85@*"K5//*-"(*7)/(52)3,"
/8);2),7";.39"28*"2*.9"M95.)G'5,5Q"23"M65,,5B)/1Q"See, e.g.> +62"3;"&',*"%#>"#$%Z>"681"YZY>"
#$%Z"H*@1"C2521"a[X[1"

D"-3",32"=)/8"23"65'/*"3;;*,/*1"H*@*.28*(*//>"B*65'/*";*-*.5("(5="5,-"9'68"3;"28*"565-*9)6"
5,-"K3K'(5."()2*.52'.*"/2)(("'/*"28*"2*.9/"M95.)G'5,5Q"5,-"M8*9K>Q"D"=3'(-"(3/*"/39*"K.*6)/)3,"
);"D"/'B/2)2'2*-"28*"2*.9"M65,,5B)/Q";3."M95.)G'5,51Q"See"+,7*(5"48*,>"pK),)3,>"Why It Can 
Be Okay to Call It ‘Marijuana’ Instead of ‘Cannabis>’"VERGE"\+K.1"%Z>"#$%_>"#OY`":N ]>"
822K/Off===128*@*.7*1639f#$%_f`f%Zf%[#Ya``Xf95.)G'5,5b65,,5B)/b-.'7/ b.56)/2b(5,7'57* b
8)/23.A"h822K/OffK*.95166fIZ&EbV`iX k1"̂852"K.*6)/)3,")/")9K3.25,2";3."28)/"+.2)6(*"639K5.),7"
28*"*dK*.)*,6*/"3;"8*9Kb.*(52*-"B'/),*//*/"=)28"283/*"3;"95.)G'5,5b.*(52*-"B'/),*//*/1"D"25T*"
/39*"639;3.2";.39"5".*6*,2"/2'-A";),-),7"2852"'/),7"28*"2*.9"M95.)G'5,5Q"),/2*5-"3;"M8*9KQ"
-3*/",32",*752)@*(A")9K562"K*3K(*L/"K*.6*K2)3,/"3;"28*"-.'7"23-5A1"R3B*.2"+1"N)T3/"q"4),-A"
I1"E59>"Has the “M” Word Been Framed? Marijuana, Cannabis, and Public Opinion>":< p C 
pHr "\p621"a%>"#$%Z]>"822K/Off-3)13.7f%$1%a[%fG3'.,5(1K3,*1$##`#_Z"h822K/OffK*.95166fY^mnb
4VZPk1"43,/)/2*,2"=)28"93/2"(*75("565-*9)6"=3.T>"D"'/*"28*"/K*((),7"M95.)G'5,5Q".528*."285,"
28*"M95.)8'5,5 Q"/K*((),7"),";*-*.5("/252'2*/1"

8 +7.)6'(2'.*" D9K.3@*9*,2" +62" 3;" #$%_" \M#$%_" P5.9" F)((Q]>" :'B1" <1" H31" %%Ybaa`>"
WW"%$%%a>"%#X%Z>"%a#"C2521"``Z$>"`Z$_>"Y$%_"\63-);)*-"52"["?1C141"WW"%XaZ3b%XaZ/"5,-"#%"
?1C141"W"_$#]1"

9 See, e.g.>"R)685.-"C2.5-(),7>"North Carolina’s Newest Cash Crop Is Illegal for Most 
Farmers to Grow>" HEWS q  p BSERVER" \I*61" #$>" #$%_>"%$Oa[" +N]>"
822K/Off===1,*=/3B/*.@*.1639f,*=/f(365(f5.2)6(*#%a``Y#_Z1829(" \MF*65'/*" 8*9K" )/" /2)(("
3;;)6)5((A"6(5//);)*-"5/"5,")((*75("-.'7"BA"28*";*-*.5("73@*.,9*,2>"B5,T/"=3,L2"(35,";5.9*./"
93,*A"23"B'A"8*9K"/**-"3."/**-(),7/ "1"1"1"1Q]e"Hemp in California: Could Marijuana’s Mellow 
Cousin Be the Next Environmental and Economic Boon?>"4ANNIFORNIAN"\C*K21"#[ >"#$%[]>"
822KOff===128*65,,);3.,)5,1639f/K*6)5(b/*62)3,/f8*9Kb65();3.,)5b95.)G'5,5/b9*((3= b
63'/), b,*d2b*,@).3,9*,25(b*63,39)6bB33,f" h822K/OffK*.95166fHU__bn+U? k" \M̂8*" ?1C1"
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created a path to legal cultivation and processing of hemp, it would also pave 
the way for access to banking services.10  

So far though, hemp’s banking problems persist. Consider the experience of 
strawberry farmers Ben and Taryn Marcus in Whitefield, Maine. Hoping to 
supplement the income from their strawberry crop, they received a license to 
grow hemp on three acres of their farm.11 After their farm received nationwide 
press as “Maine’s first pick-your-own hemp operation,” the Marcuses’ longtime 
bank notified them that because they were farming hemp, the bank was closing 
their accounts and calling a loan.12 “‘We tiptoed out of the dark woods of 
prohibition, guided by our elected officials, and wham, we got run over by 
everyone’s other favorite institutions – banks . . . ,’ Taryn Marcus said. ‘We 

 
73@*.,9*,2" 85/" (3,7" 6(5//);)*-" 8*9K" 28*" /59*" 5/" 95.)G'5,5>" 9*5,),7" )2" ;56*/" /)9)(5."
.*/2.)62)3,/"3,"566*//"23"B5,T),7"/*.@)6*/>"),2*.,52)3,5("2.5-*"5,-".5)/),7"65K)25(1Q"\6)252)3,"
39)22*-]]1"

10 See, e.g.> E.)/2*,"H)683(/>"A New Day>"N ARIJUANA FUS1 N AG1>"N5.1"#$%Z>"52"``>"` _"
\l'32),7" 8*9K" ),-'/2.A" K5.2)6)K5,2/" =83" =*.*" 3K2)9)/2)6" 2852" 28*" #$%_" P5.9" F)((" =3'(-"
)9K.3@*"28*)."3KK3.2',)2)*/" ;3."B5,T),7>"),6('-),7"8*9K";5.9*./"=83"M-)-"5"85KKA"-5,6*"
B*65'/* "1"1"1"h28*Ak"283'782"2852",3=")2"=5/"73),7"23"3K*,"'K"28*"B5,T),7"5,-"28*"6.*-)2"65.-"
/A/2*9/ Q]e"&AMES J1  J RIGHT &R1> J HITT CTEINEKER q  RILEY N CI ANIEL> #$%_ PARM FILL 
p PENS s#$ FILLION 0 EMP DNDUSTRY TO FANKS" #" \#$%Z]>"822K/Off===1B.5-(*A1639fb
f9*-)5f;)(*/f),/)782/fK'B()652)3,/f#$%Zf$af=*/2(5=bG3'.,5(#$%_b;5.9 bB)((b3K*,/ bs#$b
B)(()3,b8*9Kb),-'/2.A1K-; "h822K/OffK*.95166fn[0HbjnF_ k"\MJ8)(*"28*"h#$%_k";5.9"B)(("-3*/"
,32" -).*62(A" 5--.*//" B5,T),7" =)28" 28*" 8*9K" ),-'/2.A>" )2" ,3,*28*(*//" 3K*,/" 28*" -33." ;3."
;),5,6)5("),/2)2'2)3,/"23"2.5,/562"=)28"28*/*"B'/),*//*/"B*65'/*")2"(*75()S*/"8*9KL/"6'(2)@52)3,>"
95,';562'.*>"-)/2.)B'2)3,"5,-" /5(*1"^8*"B)((" .*93@*/"1"1"1"B5..)*./"2852"K.*@)3'/(A"K.*@*,2*-"
;),5,6)5(" ),/2)2'2)3,/" ;.39" 2.5,/562),7" =)28" 65,,5B)/b.*(52*-" B'/),*//*/1 Q]e"&*;;" N5,,),7>"
Oregon Hemp Industry Poised for Big Growth After Feds Sign Off>"p REGONIANO 
p REGON<IVE"\I*61" %_> #$%_]>"822K/Off===13.*73,()@*1639fK3()2)6/f#$%_f%#f3.*73,b8*9Kb
),-'/2.A bK3)/*-b;3.bB)7b7.3=28b5;2*.b;*-/ b/)7, b3;;1829(" h822K/OffK*.95166fr[&?bIXi< k"
\M<*75()S52)3,"=)(("*,-"28*"',-*.7.3',-"685.562*.)/2)6/"3;"28*"B'/),*//1"0*9K";5.9*./"=)(("B*"
5B(*"23"1"1"1"5KK(A";3."(35,/"1"1"1"()T*"5,A"328*.";5.9*.1"N5),/2.*59"B5,T/"=)(("95T*";),5,6),7"
5@5)(5B(*1"4.*-)2"65.-"K.36*//3./"=)(("7*2"),@3(@*-"1"1"1"1Q]e"+,-.*="J57 595,>"Congress Has 
Legalized Hemp. Here’s What the Future Might Hold in U.S., Pennsylvania>"N ORNING 4ALL"
\I*61" %Y>" #$%_>" _O$$" +N]>" 822K/Off===1965((1639fB'/),*//f96bB)Sb8*9Kb(*75()S52)3,b
)9K()652)3,/b;5.9 bB)((b#$%_%#%`b/23.A1829("h822K/OffK*.95166fJZXrbH_IV k" \MhCk)9K(A"
.*93@),7"8*9K";.39"28*"43,2.3((*-"C'B/25,6*/"+62"*@5K3.52*/"28*"68)((),7" /K*62*."3;"28*"
I.'7"r,;3.6*9*,2"+-9),)/2.52)3,"2852"T*K2"B5,T/"1"1"1";.39"7*22),7"),@3(@*-"),"28*"),-'/2.A1"
H3=" ;5.9*./"7.3=),7"8*9K"65, "1"1"1"5KK(A" ;3." ;*-*.5(" (3=b),2*.*/2" ;5.9" (35,/>"5,-"8*9Kb
.*(52*-"B'/),*//*/"=)(("8 5@*"9'68"93.*"566*//"23"65K)25("1"1"1"1Q]1"

11 :*,*(3K*" p@*.23,>"New Federal Hemp Program Expected to Help Growing Maine 
Industry>" : ORTLAND : RESS 0 ERALD" \p621"a$>" #$%Z]>" 822K/Off===1K.*//8*.5(-1639"
f#$%Zf%$f#Zf'/-5b.3((/b3'2bK(5,/b;3.b;*-*.5( b8*9KbK.37.59f"h822K/OffK*.95166fYX_XbnN`P k1"

12 :*,*(3K*"p@*.23,>"Hopes for Hemp Farm in Whitefield Wilt as Bank and Insurer Cut 
Farmers Loose>" : ORTLAND : RESS 0 ERALD" \p621"#a>" #$%Z]" \6)252)3," 39)22*-]>"
822K/Off===1K.*//8*.5(-1639f#$%Zf%$f##f=8)2*;)*(-b8*9Kb;5.9*./ b-.3KK*-bBAb),/'.*. b
B5,Tf"h822K/OffK*.95166fXrERb<YEJ k1"
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were completely blindsided . . . what’s the point of legalizing hemp if we can’t 
actually farm it?’”13  

The Marcus family is not alone. News sources catalog similar anecdotal 
reports from other hemp-related businesses.14 Moreover, a December 2019 
survey of eighty-five banking executives in Wisconsin found that only 38% of 
the banks were accepting deposits from hemp-related businesses, and only 15% 
were lending to hemp-related businesses.15 

This Article examines why hemp-related businesses continue to experience 
banking problems. Analyzing the hemp banking experience provides three 
insights for those who hope to expand availability of banking services to the 
marijuana industry. First, legalization does not necessarily lead to widespread 
banking. Second, regulatory uncertainty hampers access to banking services. 
Regulatory structures that allow banks to easily identify who can operate 
cannabis businesses and whether businesses are compliant with the law are more 
conducive to cannabis banking. Finally, even with clear law and favorable 
regulatory structures, the emerging cannabis industry will still present credit, 
market, and other risks that make banks hesitant to lend to them.  

The Article proceeds in four parts. Part I outlines the marijuana industry’s 
banking problems. Part II describes proposed legislation aimed at expanding 
marijuana banking. Part III discusses the hemp banking experience. Finally, Part 
IV draws on the hemp industry’s experience to show why the path to robust 
banking for marijuana is long.  

 
13 Id."\28).-"5(2*.52)3,"),"3.)7),5(]1"
14 See, e.g.>"E*@),"F5..A>"‘Oh, It’s Been a Nightmare’ - Hemp Farmers Face Problems 

with Banks as Ohio’s Rules Take Effect>"HEWS Y 4LEVELAND"\&5,1"#Z>" #$#$>"XO$Z":N]>"
822K/Off===1,*=/Y6(*@*(5,-1639f,*=/f/252*f38b)2/bB**, b5b,)78295.*b8*9Kb;5.9*./ b;56*b
K.3B(*9/b=)28bB5,T/b5/b38)3/b.'(*/ b25T*b*;;*62" \-*/6.)B),7" 83=" 5" 95," -*@*(3K),7" 8*9K"
;*.2)()S*." 85-" K*./3,5(" B5,T" 5663',2/" 6(3/*-]e" C2*K8*," 059=5A>"Managing CBD Mania>"
+ LBUQUERQUE &1" \&5,1" #[>" #$#$>" %#O$#" +N]>" 822K/Off===15BlG3'.,5(1639f%`%aX%Z"
f95,57),7 b6B-b95,)51829(" \MI*/K)2*" 28*" (*75()S52)3," 3;" 8*9K>" h28*"3=,*./" 3;" 2=3" /23.*/"
/*((),7" 4FI" K.3-'62/k" 57.**-" ;),-),7" B5,T/" =)((),7" 23" =3.T" =)28" 4FI" /83K/" .*95),/"
K.3B(*952)61"F328"85-"/23.)*/"3;"B5,T/"-.3KK),7"28*)."5663',2/"=)283'2"=5.,),7>"5,-"h3,*k"
/5)-"8*."639K5,A"=5/"=)283'2"5"B5,T"3."6.*-)2"',)3,";3.",*5.(A"5"93,28"),"#$%Z1Q]e"r@5,"
C2*.,>"pK),)3,>"Keeping the Hemp Farm Afloat: An Asheville Agribusinessman’s Survival 
Checklist>"4 ITIZEN ^ IMES" \&5,1" #X>" #$#$>" [O$$" +N]>" 822K/Off===16)2)S*,b2)9*/1639"
f/23.Af3K),)3,f#$#$f$%f#XfT**K),7b8*9Kb;5.9 b5;(352b5/8*@)((*b57.)B'/),*//95,/ b/'.@)@5(b
7')-*f`YY$%`X$$#f"h822K/OffK*.95166fU_0rbZ4_+k" \-*/6.)B),7" 83=" B5,T/" )," +/8*@)((*>"
H3.28"45.3(),5"6(3/*-"5663',2/"3;"B'/),*//*/"2852"7.*="5,-"/3(-"8*9K]1"

15 :.*//"R*(*5/*>"r.)6"CT.'9>"J)/ 63,/), "F5,T*./"+// L,>"J)/63,/),"F5,T),7"0*9K"<)T*(A"
23"rdK5,-"),"#$#$"\I*61"a$>"#$%Z]"h8*.*),5;2*.":.*//"R*(*5/*>"J)/ 63,/), "F5,T*./"+// L,k>"
822K/Off===1=)/B5,T1639fK.*//b.*(*5/*/f#$%Zf%#f=)/63,/),bB5,T),7b8*9Kb()T*(Ab23b
*dK5,-b), b#$#$f"h822K/OffK*.95166f[Y<&bYXJ` k1"
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I. MARIJUANA’S BANKING PROBLEMS 
In the early days of state legalization, getting and keeping a bank account was 

the most pressing problem for marijuana-related businesses.16 As the regulatory 
structures surrounding the industry and marijuana businesses themselves have 
matured, account access problems have receded. But marijuana-related 
businesses still face banking barriers. Because banks have significant due 
diligence and reporting requirements for marijuana-related transactions, bank 
accounts for marijuana-related businesses are expensive. This Part describes 
these banking problems in more detail. 

A. Account Access 
Banks’ initial avoidance of the marijuana industry was motivated by several 

factors. First, marijuana was (and is) illegal under federal law,17 and handling 
money from an illegal source is money laundering.18 Many of the largest banks 
stated that they would not service the industry for this reason alone.19 Second, 
banks were concerned about the regulatory implications of serving the marijuana 
industry.20 Banks are regulated and supervised by federal regulators—the 
Federal Deposit Insurance Corporation (“FDIC”), the Office of the Comptroller 
of the Currency (“OCC”), the Board of Governors of the Federal Reserve 
System, and the National Credit Union Administration (“NCUA”).21 Banks that 

 
16 See," e.g.>" r.)6"m3./T), Herb Empire: A Series About the Recreational Marijuana 

Industry—Holding the Bags>"I ENVER : OST>"&',*"%Y>"#$%`>"52"%+e"C*.7*"P1"E3@5(*/T)>"Banks 
Say No to Marijuana Money, Legal or Not>"H1n1 ^ IMES>"&5,1"%#>"#$%`>"52"+%e"+(*d"+(295,>"
Pot’s Money Problem>"̂ IME>"&5,1"#[ >"#$%`>"52"a#1"

17 %_"?1C141"WW"_$#\X]>"_%#>"_`%\5]"\K.38)B)2),7"95,';562'.),7>"-)/2.)B'2),7>"3."-)/K*,/),7"
95.)G'5,5]1"

18 Id."WW"%ZYXb%ZY[1"
19 :)*./3,>" supra",32*"a>"52"+%1"
20 Challenges and Solutions: Access to Banking Services for Cannabis-Related 

Businesses: Hearing Before the Subcomm. on Consumer Prot. & Fin. Insts. of the H. Comm. 
on Fin. Servs.>"%%X28"43,71"%Yb%X"\#$%Z]"h8*.*),5;2*."Challenges and Solutions Hearingk"
\/252*9*,2"3;"m.*73.A"C1"I*6T5.->":.*/)-*,2>"4rp>"5,-"485).95,>"C252*"F5,T"H3.28=*/2]"
\MJ8)(*"28)/")//'*")/"639K(*d>"=*"85@*"-*2*.9),*-"2852"28*"(*75(>"639K()5,6*>"5,-".*7'(523.A"
.)/T/"5.*"/)9K(A"233"7.*52";3."9A"B5,T1"J*"3=*")2"23"3'."6399',)2A"23"*,/'.*"2852"3'."B5,T"
.*95),/"/3()-"5,-"/25B(*"5,-"2852"=*".*95),"),"733-"/25,-),7"=)28"3'."P*-*.5(".*7'(523./1Q]1!

21 ^8*" PID4" /'K*.@)/*/" B5,T/" =)28" ;*-*.5(" -*K3/)2" ),/'.5,6*>" 28*" p44" /'K*.@)/*/"
,52)3,5((A"685.2*.*-"B5,T/>"28*"P*-*.5("R*/*.@*"/'K*.@)/*/"B5,T"83(-),7"639K5,)*/"5,-"B5,T/"
2852" 5.*" 9*9B*./" 3;" 28*" P*-*.5(" R*/*.@*>" 5,-" 28*"H4?+ "/'K*.@)/*/" 6.*-)2" ',)3,/1" See 
generally" N ARC <ABONTE> 4ONG1 RSCH1 CERV1> R``Z%_> J HO REGULATES J HOMt  + N 
p VERVIEW OF THE ?1C1 PINANCIAL REGULATORY PRAMEWORK" \#$#$]>"
822K/Off;5/13.7f/7Kf6./f9)/6fR``Z%_1K-;" h822K/OffK*.95166fFZ4rbVERN k1" p,(A" /252*b
685.2*.*-"6.*-)2"',)3,/"=)283'2";*-*.5("/85.*"),/'.5,6*"\5B3'2"#u "3;"5(("6.*-)2"',)3,/]"*/65K*"
;*-*.5(" /'K*.@)/)3,1"?1C1 mOVLT + CCOUNTABILITY p FF1> m+p b%[b#YZ> : RIVATE I EPOSIT 
DNSURANCEO 4REDIT ? NIONS <ARGELY 4OMPLIED WITH I ISCLOSURE RULES> BUT RULES 
CHOULD FE 4LARIFIED" ` bY" \#$%[]>" 822K/Off===1753173@f5//*2/f753b%[b#YZ1K-;"
h822K/OffK*.95166fUHYmbFPYak1"
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served cannabis-related businesses risked regulatory enforcement actions, 
revocation of deposit insurance,22 and restrictions on their access to payment 
systems operated by the Federal Reserve.23 Third, banks were unsure what to 
make of the fledgling industry and its participants. Would these new businesses 
be profitable? Or would they be plagued by products liability claims, crop losses, 
insufficient customer demand, or other problems?24 Fourth, some banks viewed 
marijuana banking as posing too great a reputation risk.25  

Much has changed in the state-legal marijuana industry since 2014. By the 
end of 2020, fifteen states and the District of Columbia had legalized 
recreational marijuana.26 Thirty-five states had legalized marijuana for 
medicinal use.27 In 2020, there were 17,927 licensed marijuana entities or 
associated entities, “an increase of 367 percent in less than four years.”28 The 
industry is worth billions of dollars.29 It has thrived through both Democrat and 
Republican presidencies. 
 

22 %#"?1C141"W"%_%_\5]\#]\)))]>"\B]\%]1"
23 ^8*"P*-*.5("R*/*.@*"K.3@)-*/";3'." K5A9*,2"/*.@)6*/"23"B5,T/O"\%]"5"6*,2.5()S*-"68*6T"

63((*62)3,"/A/2*9>"\#]"28*"+'23952*"4(*5.),783'/*"\M+40 Q]",*2=3.T";3."K.36*//),7"B5268*-"
*(*62.3,)6"/95((b-3((5."K5A9*,2/>"\a]"28*"P*-=).*"/A/2*9";3."(5.7*."*(*62.3,)6"K5A9*,2/>"5,-"
\`] "63),"5,-"6'..*,6A"/*.@)6*/1"Policies: The Federal Reserve in the Payments System>"FD1 OF 
mOVERNORS OF THE PED1 RSRV1 CYS1> 822K/Off===1;*-*.5(.*/*.@*173@fK5A9*,2/A/2*9/"
fK;/g;.K5A/A/1829"h822K/OffK*.95166f?#?JbRnZPk"\(5/2"'K-52*-"+'71"%%>"#$#$]1"+66*//"23"
28*/*"/A/2*9/")/"2AK)65((A"7)@*,"23"5(("685.2*.*-"B5,T/1"N522"R)682*(>"The First Bank of Bud>"
H1n1 ^ IMES>"P*B1"_>"#$%Y>"52"F?%1"03=*@*.>"3,*".*7)3,5("P*-*.5("R*/*.@*"F5,T"-*,)*-"28*/*"
/*.@)6*/"23"5"K.3K3/*-" ,*="6.*-)2" ',)3,"2852"),2*,-*-"23"K.36*//"95.)G'5,5"K5A9*,2/1"See 
generally"P3'.28"43.,*."4.*-)2"?,)3,"@1"P*-1"R/.@1"F5,T"3;"E5,1"4)2A>"_X%"P1a-"%$Y#"\%$28"
4).1"#$%[]"\K*."6'.)59] 1"

24 Cf."N522" r,7(*>"Risk Management Considerations in the Cannabis Industry>"RISK 
N GMT1" \&'(A" #%>" #$#$]>" 822KOff===1.99575S),*1639f#$#$f$[f#%f.)/Tb95,57*9*,2 b
63,/)-*.52)3,/ b), b28*b65,,5B)/b),-'/2.Af" h822K/OffK*.95166fRr4ab+V`N k1"

25 Challenges and Solutions Hearing>"supra",32*"#$>"52"%Y>"#X"\/252*9*,2"3;"m.*73.A"C1"
I*6T5.->":.*/)-*,2>"4rp>"5,-"485).95,>"C252*"F5,T"H3.28=*/2]e"E5.*,"+1":5.T*.>"+22)()3"I)"
N522)5>"P52)95"C85)T>"&'5,"45.(3/"4*.v,"p.2*75"q"R3B*.2"J8)22(*>"Risk Management Within 
the Cannabis Industry: Building a Framework for the Cannabis Industry>" #_"PIN1 N KTS1 
DNSTS1 q  DNSTRUMENTS" a>" a#" \#$%Z]e see also" &'()*" +,-*./*," 0)((>" Regulating Bank 
Reputation Risk>"Y`"mA1 <1 REV1"Y#a>"YaY"\#$#$]"\*dK(5),),7"2852".*K'252)3,".)/T")/"28*".)/T"
2852"B5,T"/25T*83(-*./"=)((",*752)@*(A"5-G'/2"28*)."K*.6*K2)3,/"3;"5"B5,T"),".*/K3,/*"23"28*"
B5,TL/"562)3,/"3."),562)3,/]1"

26 See"R3B),"+B65.)5,>"pK),)3,>"Pot, the Perfect Issue to Unite a Divided Nation>"<1+1 
^ IMES>"I*61"Z>"#$#$>"52"+%a"\.*K3.2),7"2852"),"#$#$"B5((32"9*5/'.*/"),"M+.)S3,5>"N3,25,5>"
H*="&*./*A"5,-"C3'28"I5T325"5KK.3@*-"95.)G'5,5";3.".*6.*52)3,5("'/*Q]1"

27 Id."\.*K3.2),7"2852>"),"#$#$>"B5((32"9*5/'.*/"),"N)//)//)KK)"5,-"C3'28"I5T325"5KK.3@*-"
95.)G'5,5";3."9*-)65("'/* >"B.),7),7"28*"2325(",'9B*."3;"9*-)65(b'/*"/252*/"23"28).2Ab;)@*]1"

28 ^8*"I3="&3,*/"R)/T"q"439K()5,6*" R/681"̂ *59>"^39"P).*/23,*"q "̂ 8*"PDF+"<*75("q"
R*7'(1"+;;1"43991 > Assessing Legal Risk When Financing the Cannabis Industry> I OW &ONES 
RISK q  4OMPLIANCE" \#$#$]>" 822K/Off@)/)21-3=G3,*/1639f.)/Tf63,2*,2fB5,T),7b=)28b9.B/f "
h822K/OffK*.95166fCVC#b0Jn+ k"\*9K85/)/"39)22*-]1"

29 See"+-.)5,"C,* 5-"q"<375,"0)((>"Accounts That Go Up in Smoke: To Bank or Not to 
Bank, the Marijuana Industry>"+F+" \&5,1"a$>"#$#$]>"822K/Off===159*.)65,B5.13.7f7.3'K/"
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Bank regulators have allowed banks with robust compliance policies and 
practices to serve the marijuana industry. In 2014, the Financial Crimes 
Enforcement Network (“FinCEN”)—the federal agency tasked with combatting 
money laundering—issued guidance explaining how banks should prepare and 
file suspicious activity reports30 for transactions with marijuana-related 
businesses.31 Under the guidance, banks must prepare suspicious activity reports 
for most marijuana-related transactions. Run-of-the-mill marijuana-related 
transactions warrant only “Marijuana Limited” suspicious activity reports.32 
These reports identify the parties involved, state that “the filing institution is 
filing the [report] solely because the subject is engaged in a marijuana-related 
business,” and represent that “no additional suspicious activity has been 
identified.”33 For a customer whose marijuana activity continues, a financial 
institution must regularly refile and update “Marijuana Limited” suspicious 
activity reports.34 However, FinCEN expects banks to conduct due diligence to 
determine whether the marijuana-related transactions implicate any federal 
enforcement priorities35 or state law. If a bank discovers transactions that might 
 
fB'/),*//g(5=fK'B()652)3,/f6399)22**g,*=/(*22*./fB5,T),7f#$#$f#$#$$%f;5gaf" h822K/Off"
K*.95166f<F#b̀E0Fn k"\M+2" 28*" *,-" 3;" #$%Z>" 28*" ?1C1" 65,,5B)/" ),-'/2.A" =5/" =3.28" 5,"
*/2)952*-"s%#"B)(()3,"5,-")/"K.3G*62*-"23",*5.(A"2.)K(*"BA"#$#Y>".*568),7"sa$"B)(()3,1Q]1"

30 F5,T/"9'/2";)(*"/'/K)6)3'/"562)@)2A".*K3.2";3."2.5,/562)3,/"),@3(@),7"M52"(*5/2"sY>$$$"), "
;',-/"3."328*."5//*2/ >"h);k"28*"B5,T"T,3=/>"/'/K*62/>"3."85/".*5/3,"23"/'/K*62"2852"1"1"1"h2k8*"
2.5,/562)3,"),@3(@*/";',-/"-*.)@*-";.39")((*75("562)@)2)*/1Q"a%"41P1R1"W"%$#$1a#$\5]\#]"\#$#$]1"

31 PIN4rH > I EPLT OF THE ^ REAS1> PDHb#$%b̀m$$%> FC+ r XPECTATIONS REGARDING 
N ARIJUANAbRELATED FUSINESSES % \P*B1 %`> #$%`] h8*.*),5;2*."PIN4rH  N ARIJUANA 
mUIDANCEk>"822K/Off===1;),6*,173@f/)2*/f-*;5'(2f;)(*/f7')-5,6*fPDHb#$%b̀m$$%1K-;"h822K/Off"
K*.95166fPZ&UbrICn k1"

32 Id. 52"ab̀1"
33 Id."52"`1"
34 PED1 PIN1 DNST1 r XAMINATION 4OUNCIL> FANK CECRECY + CTf+ NTIbN ONEY <AUNDERING 

r XAMINATION N ANUAL" XZ" \#$%Y]" h8*.*),5;2*."FC+ r XAMINATION N ANUALk>" 822K/Off"
B/559(1;;)*6173@f-36/f95,'5(f$Xg+//*//),7439K()5,6*J)28FC+R*7'(523.AR*l').*9*,2/f
$`1K-;"h822K/OffK*.95166fNa_#b̂ _nE k"\MP),4rH L/" 7')-*(),*/" 85@*" /'77*/2*-" 2852" B5,T/"
/83'(-".*K3.2"63,2),'),7"/'/K)6)3'/"562)@)2A"BA";)(),7"5".*K3.2"52"(*5/2"*@*.A"Z$"65(*,-5."-5A/1"
C'B/*l'*,2" 7')-5,6*" K*.9)2/" B5,T/" =)28" C+R" .*l').*9*,2/" 23" ;)(*" C+R/" ;3." 63,2),'),7"
562)@)2A"5;2*."5"Z$"-5A".*@)*="=)28"28*";)(),7"-*5-(),*"B*),7"%#$"65(*,-5."-5A/"5;2*."28*"-52*"
3;"28*"K.*@)3'/(A".*(52*-"C+R";)(),71Q]1"

35 J8*,"P),4rH")//'*-")2/"95.)G'5,5"7')-5,6*>"28*" I*K5.29*,2"3;"&'/2)6*"\MIp& Q]"85-"5"
K'B()/8*-" /*2" 3;" 95.)G'5,5" *,;3.6*9*,2" K.)3.)2)*/" 2852" ),6('-*->" 593,7" 328*." 28),7/"
MhKk.*@*,2),7" 28*" -)/2.)B'2)3," 3;" 95.)G'5,5" 23" 9),3./Q"5,-" MhKk.*@*,2),7" 28*" -)@*./)3," 3;"
95.)G'5,5" ;.39" /252*/" =8*.*" )2" )/" (*75(" ',-*." /252*" (5=" )," /39*" ;3.9" 23" 328*." /252*/1Q"
N*93.5,-'9";.39"&59*/"N1"43(*>"I*K'2A"+22 LA"m*,1>"Ip&>"23"+(("?1C1"+22LA/>"m')-5,6*"
R*75.-),7" N5.)G'5,5" r, ;3.6*9*,2" %" \+'71" #Z>" #$%a]>" 822K/Off===1G'/2)6*173@f)/3f3K5"
f.*/3'.6*/fa$Y#$%a_#Z%a#[YX_Y[`X[1K-;"h822K/OffK*.95166f_`ZRb:&U0 k1"D,"#$%_>" ',-*."5"
,*=" +223.,*A"m*,*.5(>"28*"Ip&".*/6),-*-")2/"*5.()*."95.)G'5,5"K.)3.)2)*/1"N*93.5,-'9";.39"
&*;;*./3,"F1"C*//)3,/>"DDD>"+22LA"m*,1>"Ip&>"23"+(("?1C1"+22LA/>"N5.)G'5,5"r,;3.6*9*,2"\&5,1"
`1"#$%_]>"822K/Off===1G'/2)6*173@f3K5fK.*//b.*(*5/*f;)(*f%$##%ZXf-3=,(35-"h822K/OffK*.95166"
f?`ZV b<U?Xk1" H*@*.28*(*//>" P),4rH" (*;2" )2/"7')-5,6*" )," K(56*" 5,- " /5)-"B5,T/" /83'(-"
63,2),'* "23";36'/"3,"28*"*5.()*.";*-*.5("*,;3.6*9*,2"K.)3.)2)*/"=8*,";)(),7"/'/K)6)3'/"562)@)2A"
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violate those priorities or state law, the institution must file a “Marijuana 
Priority” suspicious activity report.36 Finally, a financial institution must provide 
a “Marijuana Termination” suspicious activity report when the institution 
determines that it is “necessary to terminate a relationship with a marijuana-
related business in order to maintain an effective anti-money laundering 
compliance program.”37 

While federal bank supervisors have not publicly embraced marijuana 
banking, they seem content with banks that strictly follow the FinCEN guidance. 
FDIC Chairman Jelena McWilliams told Arizona bankers that because 
marijuana is illegal “on the federal level,” she could not “give . . . blanket 
immunity” from enforcement efforts for serving the industry.38 However, she 
told bankers that if they do “appropriate due diligence based on state 
requirements, . . . file a suspicious activity report and follow [federal] 
guidance,” they would “be OK.”39 There do not appear to be any instances where 
a bank has had its federal deposit insurance or its Federal Reserve account 
privileges revoked because of marijuana banking. 

A recent enforcement action illustrates the NCUA’s tacit approval of banking 
marijuana-related customers. The enforcement action was issued to Live Life 
Federal Credit Union, a Michigan institution with about 150 marijuana-related 
accounts.40 The credit union handled suspicious activity reporting manually and 
did not file some required reports.41 Although the enforcement action prohibited 
the credit union from opening new marijuana-related accounts, it did not require 
the credit union to close existing marijuana-related accounts.42 Rather, it 
required Live Life to adopt an automated compliance system that would 
reconcile point of sale data with customer deposits.43 This enforcement action 

 
.*K3.2/1"See"<*22*." ;.39" I.*=" N5(3,*A>" +//)/25,2"C*6LA";3." <*7)/1"+;; /1>"I*K L2"3;" 28*"
^.*5/'.A>" 23" I*,,A" 0*6T >" R*K1>" ?1C1" 03'/*" 3;" R*K/1" \&5,1" a%>" #$%_),"
822K/Off=*B15.68)@*13.7f=*Bf#$#$$[#_%aaYaYf822K/Of-*,,A8*6T183'/*173@f/)2*/f-*,,A8*6T1
83'/*173@f;)(*/f-36'9*,2/f^.*5/'.Au#$R*/K3,/*u#$%1a%1%_g0*6T1K-;1"

36 PIN4rH  N ARIJUANA mUIDANCE>"supra",32*"a%>"52"1̀"
37 Id."
38 +,7*(5" m3,S5(*/>"Q&A: FDIC Chairwoman Jelena McWilliams on the Future of 

Arizona’s Banking Industry>" : HOENIX FUS1 &1" \&',*" %`>" #$#$>" %$O$$"+N ]>"
822K/Off===1B)SG3'.,5(/1639fK83*,)df,*=/f#$#$f$Xf%`fG*(*,5b96=)(()59/ b-)/'6//*/ b
5.)S3,5bB5,T),71829(1"

39 Id."
40 <)@*" <);*" P*-*.5(" 4.*-)2" ?,)3,>" H4?+" H31" #%b$%$YbrR" \P*B1" ##>" #$#%]>"

822K/Off===1,6'5173@f.*7'(52)3,b/'K*.@)/)3,f*,;3.6*9*,2 b562)3,/f5-9),)/2.52)@*b3.-*./ "
f#$#%f5-9),)/2.52)@*b3.-*. b9522*.b()@*b();*b;*-*.5( b6.*-)2b',)3, " h822K/OffK*.95166f&VZEb
Z#NIk e"E*@),"J56T"q"+5.3,":5//95,>"First Penalty for Pot Banking Violations Lands on 
Credit Union>"+ M1 FANKER"\N5.1" %X>" #$#%>" `O#$" :N]>"822K/Off===159*.)65,B5,T*.1639"
f,*=/f;)./2 bK*,5(2Ab;3.bK32bB5,T),7b@)3(52)3,/b(5,-/ b3, b6.*-)2b',)3, 1"

41 J56T"q":5//95,>" supra",32*"̀ $1"
42 <)@*"<);*"P*-*.5("4.*-)2"?,)3,>"H4?+"H31"#%b$%$YbrR1"
43 Id. 
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shows that the NCUA allows institutions with appropriate compliance and 
reporting practices to serve marijuana-related customers. 

The change in public attitude toward marijuana, the success of the industry, 
and the marijuana-specific regulatory guidance have softened some banks’ 
attitudes toward marijuana banking. These days, marijuana-related businesses 
with robust internal controls can open bank accounts.44 FinCEN reports that, 
according to suspicious activity report filings, 502 banks and 175 credit unions 
actively bank marijuana-related businesses.45 

B. Account Cost 
Nevertheless, marijuana-related businesses continue to experience banking 

struggles. First, although bank accounts are available, they are expensive. It is 
not uncommon for a marijuana-related business to pay thousands of dollars a 
month for the privilege of having a bank account.46 Some businesses say these 
fees are prohibitively expensive.47 
 

44 See" Landing a Bank Account>" N ARIJUANA FUS1 I AILY" \&'(A" %>" #$%Z]>"
822K/Off9GB)S9575S),*1639f(5,-),7b5bB5,Tb5663',2b;3.bA3'. b95.)G'5,5bB'/),*//f"
h822K/OffK*.95166f#&HYbRiZPk"\*dK(5),),7"2852"),"3.-*."23"/*6'.*"5"B5,T"5663',2>"95.)G'5,5"
B'/),*//*/" M,**-" 23" 3K2)9)S*" 28*)." ),2*.,5(" 63,2.3(/>" ;),5,6)5(" .*63.-T**K),7" 5,-" *d2*.,5("
.*K3.2),7Q]e ^A(*."F*'*.(*), , Dispelling Banking Myths in the Cannabis Industry>"PORBES"
\&5,1" [>" #$#$>" _O$$"+N ]>" 822K/Off===1;3.B*/1639f/)2*/f;3.B*/B'/),*//-*@*(3K9*,263',6)("
f#$#$f$%f$[f-)/K*((),7bB5,T),7b9A28/b), b28*b65,,5B)/b),-'/2.Aft/8w%BX#ZZ%##Y*#"h822K/Off"
K*.95166f?r_?b_NIP k" \M̂ 8*"3@*.=8*(9),7"95G3.)2A"3;"h95.)G'5,5k" ()6*,/**/"56.3//"28*"
63',2.A"1"1"1"5.*"B5,T*-1Q]1"

45 PIN4rH > I EPLT OF THE ^ REASURY> N ARIJUANA FANKING ? PDATE"%"\C*K21"a$>"#$#$]>"
822K/Off===1;),6*,173@f/)2*/f-*;5'(2f;)(*/f/85.*-fY$_g#Z[YX#gN&u#$F5,T),7u#$?K-52*"
u#$`28u#$j^Ru#$Pn#$#$g:'B()61K-;"h 822K/OffK*.95166fXrY4bXnIN k1!

46 See"+5.3,"m.*77>"Bank Eases Pot World’s Cash-Only Handicap>"J ASH1 : OST>"&5,1"a>"
#$%_>" 52" F%" \.*K3.2),7" 2852" 3,*" 95.)G'5,5b.*(52*-" B'/),*//" MK5)-" sa>$$$" 23" 3K*," 5,"
5663',2"1"1"1"5,-"K5A/"93,28(A";**/"3;" s%>[Y$Q]e"&59*/"R';'/"E3.*,>" Hard to Stash>"<1+1 
^ IMES>" &'(A" Z>" #$%[>" 52" 4%"\.*K3.2),7" 2852" 5," ',,59*-" 45();3.,)5" 6.*-)2" ',)3," 685.7*/"
95.)G'5,5"7.3=*./"sY>$$$"K*."93,28"5,-"-)/K*,/5.)*/"s[>Y$$"K*."93,28";3."5"B5,T"5663',2]e"
R3BB"N5,-*(B5'9>"High Finance>"H1n1 ^ IMES N AG1>"&5,1"[>"#$%_>"52"`X>"Y%"\.*K3.2),7"2852"
:5.2,*." 43(3.5-3>"5"6.*-)2"',)3,"),"43(3.5-3>"685.7*/")2/",*="95.)G'5,5"6'/239*./"s`Y$"),"
;**/" ;3." *568" s%$$>$$$" -*K3/)2*-c 5," 593',2" (*//" 285," 93/2" 328*." 95.)G'5,5" 5663',2"
K.3@)-*./]e"+, b<)"0*..),7>"High Banking Costs Hold Bank Marijuana Industry>"JD^P"\I*61"
%[>" #$%Z>" %$O`["+N ]>" 822K/Off===1=)2;13.7f#$%Zf%#f%[f8)78bB5,T),7b63/2/b83(-bB56Tb
95.)G'5,5b),-'/2.Af" h822K/OffK*.95166faUi?bH?j^ k" \MhNk*-)65(" 95.)G'5,5" B'/),*//*/" ),"
=*/2*.," :*,,/A(@5,)5" /5)-" 28*A"1"1"1"K5A" 5B3'2" sa>$$$" 5" 93,28" ;3." *568" 3;" 28*)." hB5,Tk"
5663',2/1Q]1"

47 See"N)5"m*2(),>"Navigating Today’s Wild West: Cannabis Clients Lack Banking Options 
Amid Onerous Federal Requirements>"p R1 CT1 FAR FULL1> +K.1"#$%Z>"52 a#>"a`"\/252),7"2852"
8)78"63/2"3;"B5,T),7"/*.@)6*/"M(*5-/"95,A"h65,,5B)/b.*(52*-k"B'/),*//*/"23"63,2),'*"3K*.52),7"
),"65/8Q]e"+,8"052S3K3'(3/>"The Cost of Cash for Unbanked Cannabis Businesses>"PORBES"
\&'(A" %a>" #$#$>" _O#$"+N ]>" 822K/Off===1;3.B*/1639f/)2*/f;3.B*/;),5,6*63',6)(f#$#$ "
f$[f%af28*b63/2b3;b65/8b;3.b',B5,T*- b65,,5B)/bB'/),*//*/ft/8w[#$*-65*;`--" h 822K/Off"
K*.95166fXCRb̂NaVN k" \/252),7" 2852"M5," */2)952*-" [$u" 3;" 65,,5B)/" B'/),*//*/" .*/3.2" 23"
65/8b.',"3K*.52)3,/>Q"3;2*,"M',-*."28*" 9)/63,6*K2)3,"2852")2")/"5"68*5K*."3."/5;*."5(2*.,52)@*"
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The high account fees are at least partly driven by compliance costs for banks 
providing the accounts.48 The paperwork for suspicious activity reporting can be 
staggering. In 2017, Partner Colorado Credit Union’s “subsidiary that serves 220 
cannabis-related companies” filed more than 7,000 suspicious activity reports.49 
In comparison, Partner Colorado filed 226 reports for its 33,000 non-cannabis-
related customers.50 Maps Credit Union, an Oregon financial institution that 
serves about 500 cannabis businesses, filed about 3,000 suspicious activity 
reports over a two-year period.51 Maps “maintain[s] a ratio of one full-time 
[compliance] employee for every 40 cannabis business accounts.”52 Another 
Oregon financial institution has four full-time employees dedicated to 
compliance reporting for fifty cannabis-related businesses.53 At Community 
First Credit Union in Santa Rosa, California, “one employee manages 24 
cannabis businesses in contrast to that one staffer handling 400 other commercial 
accounts.”54  

Banks serving the marijuana industry also receive more scrutiny from their 
supervisors. For example, at Partner Colorado, federal and state regulators 
conducted nine joint examinations in a three-and-a-half-year period, “compared 
with the industry standard of three.”55 If a bank’s compliance efforts fall short, 
it can expect regulators to bring enforcement actions requiring costly remedial 
measures.56 
 
23"3K*,),7"5"B5,T"5663',2Q"\6)252)3,"39)22*-]]e"<)/5"E.)*7*.>"Pot Sellers in Search of a Vault>"
I AILY I EMOCRAT" \P*B1" %%>" #$%Z>" %O%`":N ]>" 822K/Off===1-5)(A-*936.521639f#$%Z"
f$#f%%fK32b/*((*./ b), b/*5.68b3;b5b@5'(2f" h822K/OffK*.95166faCRXbNX&Zk" \M̂8*" 63/2/"
3;"1"1"1"5'-)2/" 5,-" 328*." @*.);)652)3," 5.*" K5//*-" 3," 23" 6()*,2/" 28.3'78" /2**K" 93,28(A" ;**/>"
95T),7"hB5,T),7k"/*.@)6*/"K.38)B)2)@*(A"*dK*,/)@*";3."95,A"B'/),*//*/>"/5)-"&)9"43;;)/"3;"
m.**,"^.5-*>"5"C5,25"4.'S bB5/*-"2.5-*"5//36)52)3,";3."()6*,/*-"65,,5B)/"B'/),*//*/1Q]1"

48 0*..),7>"supra",32*"̀ X1"
49 ^3--":.),6*>" Marijuana Bankers ‘Drowning in a Sea of Paperwork>’"<AS VEGAS REV1b

&1>"H3@1"%X>"#$%_>"52"F%#1"
50 Id. 
51 See Challenges and Solutions Hearing>"supra",32*"#$>"52"%a>"#X>"a[>"`_"\/252*9*,2"3;"

R568*(" :.3//>"48)*;"R)/T"p;;)6*.>"N5K/"4.*-)2"?,)3,]" \,32),7"2852>"=8*,"639B),*-"=)28"
6'..*,6A"2.5,/562)3,".*K3.2/>"MN5K/"4.*-)2"?,)3,"),"5".*(52)@*(A".'.5("K5.2"3;"p.*73,>"85/";)(*-"
3@*."%a>$$$".*K3.2/"23"P),4rHQ]1"

52 H*)("0577*.2A>"Democrats’ Sweep Helps Pot Banking’s Cause, but Battle Is Far from 
Over>"+ M1 FANKER" \&5,1" %_>" #$#%>" ZO$$" :N]>"822K/Off===159*.)65,B5,T*.1639f,*=/"
f-*936.52/b/=**K b8*(K/bK32bB5,T),7/b65'/* bB'2bB522(*b)/b;5.b;.39 b3@*.1"

53 See Challenges and Solutions Hearing>"supra",32*"#$>"52"a["\/252*9*,2"3;"m.*73.A"C1"
I*6T5.->"485).95,>":.*/)-*,2"q"4rp>"C252*"F5,T"H3.28=*/2]1"

54 C'/5," J33->" Northern California Cannabis Industry Banking on Legalization Bills 
Stalled in Congress>" H1 FAY FUS1 &1" \H3@1" ##>" #$#$]>"822K/Off"
===1,3.28B5AB'/),*//G3'.,5(1639f5.2)6(*f),-'/2.A,*=/f,3.28*., b65();3.,)5b65,,5B)/b
), -'/2.A bB5,T),7b3, b(*75()S52)3,bB)((/b/25((*-f"h822K/OffK*.95166fY<R?b?X`r k1"

55 :.),6*>" supra",32*"`Z>" 52" F%#"\,32),7" 2852" *d59),52)3,/" ),@3(@*-"M#$bK('/ Q"3, b/)2*"
*d59),*./]1 "

56 See"<)@*"<);*"P*-*.5("4.*-)2"?,)3,>"H4?+"H31"#%b$%$YbrR"\ P*B1"##>"#$#%]"\.*l').),7"
2852" 5" 6.*-)2" ',)3," /23K" 3K*,),7" 95.)G'5,5b.*(52*-" 5663',2/" 5,-" )9K(*9*,2" 5," 5'23952*-"
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C. Legacy Cash 
Second, some marijuana-related businesses still have cash they acquired when 

they did not have access to banking. A bank that is willing to open an account 
for a marijuana-related business going forward may not be willing to accept this 
“legacy cash.” Anti–money laundering laws require banks to verify that the 
money they accept comes from legal sources.57 Verifying the source of money 
earned by marijuana-related businesses in years past can be difficult.58 Banks 
may require “a detailed forensic audit” before they will accept such cash.59!

D. Card Processing 
Third, marijuana-related businesses still do not have access to major credit 

and debit card processing networks. MasterCard, Visa, American Express, and 
Discover all prohibit marijuana-related transactions on their credit and debit card 
networks in the United States.60 “Even new fintech person-to-person payment 
services like Venmo, PayPal and Cash App regularly shut down services for 
marijuana-related businesses when they catch a whiff of it.”61 Some marijuana-
related businesses seek to “circumvent [payment company] rules by logging a 
 
/A/2*9";3.".*63,6)(),7"K3),2b3;b/5(*"-525"=)28"B5,T"-*K3/)2/";3."95.)G'5,5b.*(52*-"6'/239*./]1"

57 %_"?1C141"W"%ZY[\5]"\6.)9),5()S),7"MT,3=),7(A"*,757h),7k"3."522*9K2h),7k"23"*,757*"),"
5"93,*25.A"2.5,/562)3,"),"6.)9),5((A"-*.)@*-"K.3K*.2A"3;"5"@5('*"7.*52*."285,"s%$>$$$Q]e"FC+ 
r XAMINATION N ANUAL>"supra",32*"a`>"52"a##b#a"\.*l').),7"B5,T/"23")9K(*9*,2"8*)782*, *-"
-'*" -)()7*,6*"9*5/'.*/" ;3."65/8 b),2*,/)@*"B'/),*//*/"23"-*2*.9),*"2852"28*"B'/),*//" )/" ,32"
B*),7"'/*-"23"(5',-*."93,*A]1"p;"63'./*>"95.)G'5,5"93,*A"=3'(-",32"B*";.39"5"(*75("/3'.6*"
B*65'/*"95.)G'5,5")/")((*75("',-*." ;*-*.5( "(5=1"H*@*.28*(*//>")2"/**9/"()T*(A"2852".*7'(523./"
=3'(-"*dK*62"B5,T/"23"@*.);A"2852"28*"65/8"659*";.39"/252*b(*75("95.)G'5,5"3K*.52)3,/"2852"-3"
,32")9K()652*";*-*.5("*,;3.6*9*,2"K.)3.)2)*/1"See supra",32*/"a$baZ"5,-"56639K5,A),7"2*d21"

58 H*)("0577*.2A>"Senate Pot Banking Bill May Add Weapon to Fight Money Launderers>"
+ M1 FANKER"\p621"`>"#$%Z>"%%OYZ"+N ]>"822K/Off===159*.)65,B5,T*.1639f,*=/f/*,52*bK32b
B5,T),7bB)((b95Ab5-- b=*5K3,b23b;)782b93,*A b(5',-*.*./ "\Mp,*"),-'/2.A"/3'.6* "1"1"1"/5)-")2")/"
/2)((" ',6(*5."83="B5,T/"65,"566*K2"65/8" ;.39"65,,5B)/"B'/),*//*/" ); "28*";).9/" -3, L2"85@*"
.*6*)K2/" 3." 328*." -36'9*,252)3,1" F5,T/" 65," ;)(*" /'/K)6)3'/" 562)@)2A" .*K3.2/" 3," ',@*.);)*-"
;',-/>"B'2";),5,6)5("),/2)2'2)3,/"95A"/2)(("=5,2"93.*"6*.25),2A"3,"83="23"85,-(*"(*756A"65/8"
2852"28*A"65,,32"2.56T1Q]1"

59 The Definitive Guide to Cannabis Banking>"0 YPUR>" 822K/Off===18AK'.1639f7')-*b
65,,5B)/bB5,T),7b83=b23b95.)G'5,5bB5,T),7f" h822K/OffK*.95166fVPY^bj0#X k" \(5/2" @)/)2*-"
+K.1"%a>"#$#%]1"

60 See +,-.*="C1"R3//>"Credit Card Firms Balk at Pot Sales>"C1P1 4HRON1>"&'(A"%#>"#$%#>"
52"I%"\l'32),7".*K.*/*,252)@*/";.39"V)/5L/"C5,"P.5,6)/63"(3652)3,>"5/"/252),7O"Mp'."K3()6A")/"
2852"V)/5"65.-/"/83'(-"3,(A"B*"'/*-"),"63,,*62)3,"=)28"(*75("2.5,/562)3,/1"J*"-3",32"5((3="
28*" V)/5" K5A9*,2" /A/2*9" 23" B*" '/*-" ;3." 5,A" )((*75(" 562)@)2A" 5,-" 85@*" B5,,*-" )((*75("
2.5,/562)3,/" 3," V)/5" 65.-/Q]e":*2*." R'-*7*5)." q" +,,5N5.)5" +,-.)32)/>" Fake Sites Trick 
Lenders, Hide Crime>"J ALL CT1 &1>"&'(A"#a>"#$#$>"52"F%$"\MN5G3."65.-",*2=3.T/"-3,L2"5((3="
65.-"K'.685/*/"3;"K.3-'62/"3."/*.@)6*/"2852"5.*"-**9*-")((*75(>"5,-"95.)G'5,5")/")((*75("',-*."
;*-*.5("(5=1Q]e"R3B),"C)-*(>"Plastic and Pot Collide in Colorado>"J ALL CT1 &1>"&5,1"[>"#$%`>"
52"4%1"

61 N)685*("^5A(3.>"Bummer About that Pot Cash, Business Dude>"CAN + NTONIO r XPRESSb
HEWS>"C*K21"%X>"#$%_>"52"4%1"
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marijuana purchase as a more innocuous-seeming transaction.”62 However, 
“[t]inkering with the so-called merchant category codes is considered a severe 
violation of card-industry rules.”63 Moreover, federal authorities prosecuted two 
executives of a state-legal marijuana sales website for bank fraud because they 
disguised the nature of their business’s transactions to process credit and debit 
card sales.64 

New payment companies have developed electronic or card-based methods 
for marijuana-related transactions,65 but these payment methods are not as 
convenient for buyers as using the payment cards that are likely already in their 
wallets.66 Absent the ability to use common cards and electronic payments, cash 
transactions remain common. Cash transactions attract thieves67 and make 
marijuana-related businesses harder to regulate and tax.68 

E. Loans 
Fourth, even banks that provide account services do not lend to marijuana-

related businesses.69 These businesses are also not eligible for Small Business 

 
62 C)-*(>"supra",32*"X$>"52"4%1"
63 Id. 
64 See ?,)2*-"C252*/"@1"J*)75,->"`_#"P1"C'KK1"a-"##`>"##`"\C1I1H1n1"#$#$]e"see also 

R*B*665"I5@)/"pLF.)*,>"Two Convicted for Duping Banks in Marijuana Sales>"J ALL CT1 &1>"
N5.1"#Y>"#$#%>"52"Fa"\-*/6.)B),7"28*"65/*"5,-".*K3.2),7"2852"5"G'.A"63,@)62*-"28*"*d*6'2)@*/]1"

65 P3."*d59K(*>"0AK'.>"5,"+.)S3,5bB5/*-"K5A9*,2"639K5,A>"5((3=/"6'/239*./"23"95T*"
K5A9*,2/" 3," 5," *(*62.3,)6" V*,93b()T*" K(52;3.91" :52.)6T" 433(*A>"Service Lets You Buy 
Marijuana Without Cash>"4OLUMBUS I ISPATCH>"H3@1"#[>"#$%Z>"52"FZ1"C)9)(5.(A>"C*522(*b
B5/*-" 45, :5A" K.3@)-*/" 5" K5A9*,2" 5KK" 2852" 5((3=/" 6'/239*./" 23" K5A" ;3." 95.)G'5,5" =)28"
*(*62.3,)6"2.5,/;*./";.39"28*)."B5,T"5663',2/1"See &*;;"p/2.3=/T)>"Fla. Is Pot Payment App’s 
Top Market>": ALM FEACH : OST>" &'(A" _>" #$%_>" 52"I%1" +,-" 43('9B)5" 45.*>" 5" 95.)G'5,5"
-)/K*,/ 5.A>"3;;*./"6.*-)2"65.-/"2852"65,"B*"'/*-"52"43('9B)5"45.*"-)/K*,/5.)*/"),"%#"/252*/1"
See +((A"N5.322)>"Marijuana Dispensary Offers Credit Card>"4HI1 ^ RIB1>"&',*"%Y>"#$%Z>"52"%b
[1"

66 See"433(*A>"supra",32*"XY>"52"FZ"\l'32),7 "5"95.)G'5,5"-)/K*,/5.A"3=,*."=83"*dK(5),*-"
2852"95.)G'5,5"B'A*./"M=5,2"23"'/*"6.*-)2"65.-/"B*65'/*"o2852L/"=852"28*AL.*"'/*-"23"),"328*."
B'/),*//*/ LQ]1"

67 See, e.g.>"C2'5.2"<*5@*,=3.28>"When Does Too Much Cash Become a Health Risk? When 
You Own a Marijuana Shop>"N C4LATCHY I 141 FUREAU" \P*B1" [>" #$%_>" YOaX":N ]>"
822K/Off===1966(5268A-61639f,*=/f,52)3,b=3.(-f,52)3,5(f5.2)6(*%Z_Z`%ZX`1829(" \6525(37b
),7".3BB*.)*/"3;"95.)G'5,5b.*(52*-"B'/),*//*/] e"Thief Steals $145K in Cash from Marijuana 
Money Courier>" + SSOCIATED : RESS" \&5,1" %[ >" #$#$]>" 822K/Off5K,*=/1639f5.2)6(*"
f-`6a_5`;Y;YX-`*XB%[%Y-*6-#;%#;%51!

68 See 0)((>"supra",32*"#>"52"X$#b$a"\*dK(5),),7"2852");"65/8"),2*,/)@*"B'/),*//*/"',-*..*K3.2"
25d*/>" /252*/"95A"85@*"-);;)6'(2A";',-),7"28*)." .*7'(523.A"),;.5/2.'62'.*]e"C59"E59),>"The 
Limits of Marijuana Legalization in the States>"ZZ"DOWA <1 REV1 FULL1"aZ>"`[" \#$%`]" \MD;"
95.)G'5,5"*d)/2/"5/"5"65/8"3,(A"B'/),*//>"28*".)/T"3;")((*75("-)@*./)3,"5,-",3,bK5A9*,2"3;"25d*/"
)/",*6*//5.)(A"957,);)*-1Q]1"

69 See N3,)65"N*,-3S5>"A Money Matchmaker for the Legal Pot Industry>"I ENVER FUS1 
&1"\N5.1"%Y>"#$%[>"#O``":N]>"822K/Off===1B)SG3'.,5(/1639f-*,@*.f,*=/f#$%[f$af%`f5b(*,-*. b
;3.b28*b(*75(bK32b),-'/2.A1829(1"
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Administration loans.70 As a result, they find themselves shut out of one of the 
primary sources of financing for other small businesses.71 

Observers blame the lack of bank lending to the marijuana industry on several 
factors. First, marijuana is illegal and banks worry about criminal or regulatory 
ramifications.72 (Although for banks already providing account services to a 
marijuana-related business, it is not obvious that lending to that business would 
increase the bank’s risk of criminal prosecution or regulatory action.73) Second, 
because the loans are for an illegal purpose, the bank may not be able to enforce 
the loan contract in the event the business does not pay.74 Third, even banks that 
 

70 CMALL FUS1 + DMIN1>"Cp:  Y$ %$ Y\E]> <ENDER AND I EVELOPMENT 4OMPANY <OAN 
: ROGRAMS" %$[b$_" \#$%Z]>" 822K/Off===1/B5173@f/)2*/f-*;5'(2f;)(*/f#$%Zb$#fCp:u#$Y$"
u#$%$u#$Yu#_Eu#Zu#$PDH+<u#$#1%Y1%Zu#$Cr4?RrIu#$63KAu#$K5/2*1K-;"
h822K/OffK*.95166f?_jrbC`<mk"\/252),7" 2852" -).*62" 5,-" ),-).*62" 95.)G'5,5" B'/),*//*/" 5.*"
),*()7)B(*";3."CF+b;',-*-"(35,/]e"CF+":56);)6"HJ"\xCF+:56);)6HJ]>" ^ WITTER"\N5.1"#a>"
#$#$>" [O$Z":N ]>" 822K/Off2=)22*.1639fCF+:56);)6HJf/252'/f%#`###[$#aa$#a[aa[[" \MJ)28"
28*" *d6*K2)3," 3;" B'/),*//*/" 2852" K.3-'6*" 3." /*((" 8*9K" 5,-" 8*9Kb-*.)@*-"
K.3-' 62/"1"1"1">"95.)G'5,5b.*(52*-"B'/),*//*/"5.*",32"*()7)B(*";3."CF+b;',-*-"/*.@)6*/"\pNF>"
#"41P1R1"W"#$$1a$$]1Q]1"

71 See, e.g.>"+ LICIA ROBB q  + RNOBIO N ORELIX, CTARTUP PINANCING ^ RENDS BY RACEO 
0 OW + CCESS TO 4APITAL DMPACTS : ROFITABILITY"#"\#$%X]>"822K/Off===1T5';;95,13.7f=Kb
63,2*,2f'K(35-/f#$%Zf%#f5/*gB.)*;g/25.2'Kg;),5,6),7gBAg.56*1K-;"h822K/OffK*.95166fIj#&b
0?iNk !\;),-),7"2852"K*./3,5(f;59)(A" /5@),7/>"B5,T"(35,/>"5,-"6.*-)2"65.-/"=*.*"28*"93/2"
63993,"=5A/";3."*,2.*K.*,*'./"23";',-",*="B'/),*//"@*,2'.*/]1 "

72 See" How to Get Financing for a Marijuana Business>" PIND<AW>" 822K/Off"
K'B()61;),-(5=1639f65,,5B)/b(5=f/25.2),7b5b65,,5B)/bB'/),*//f83= b23b7*2b;),5,6),7 b;3.b5b
95.)G'5,5bB'/),*//1829("h822K/OffK*.95166fHY:&bJ#HEk "\(5/2"'K-52*-"N5.1"a%>"#$#$]"\Mp,*"
3;"28*"95),".*5/3,/"B5,T/"2AK)65((A"-3,L2"K.3@)-*"(35,/"23"95.)G'5,5"@*,2'.*/"y"52"(*5/2"283/*"
-).*62(A" ),@3(@*-"=)28"28*"K(5,2"3." )2/"-*.)@52)@*/"y"85/"23" -3"=)28"28*"hPID4k1"m*,*.5((A"
/K*5T),7>" 28*" PID4" =)((" ,32" ),/'.*" 5" B5,T" 2852" 25T*/" 3,"o*d)/2*,2)5(L".)/T/>" =8)68" =3'(-"
),6('-*"(35,/"23"639K5,)*/"),"@)3(52)3,"3;";*-*.5("(5=1Q]1"

73 +/"5223.,*A/"52"28*"(5=";).9"V*,5B(*"<<:"*dK(5),O"
" ^8* "1"1"1"P),4rH" 7')-5,6*" ;3." /*.@),7" h95.)G'5,5b.*(52*-" B'/),*//*/k" -3*/" ,32"
-)/2),7')/8"593,7"25T),7"-*K3/)2/>"K5A),7"68*6T/>"5,-"(*,-),7"93,*A>"=8)68"5.*"T,3=,"
5/"2.5-)2)3,5("B5,T),7"/*.@)6*/1"+(283'78")2"63'(-"B*"5.7'*-"2852"(*,-),7"23"h5"95.)G'5,5b
.*(52*-"B'/),*//*/k"),@3(@*/"K.3@)-),7"93.*"-).*62"/'KK3.2"23"95.)G'5,5b.*(52*-"562)@)2)*/"
285," K.3@)-),7" 5" -*K3/)2" 5663',2>" 5,-" 28*.*;3.*" 95A" 522.562" 93.*" (5=" *,;3.6*9*,2"
/6.'2),A>"=*"5.*",32"5=5.*"3;"5,A";*-*.5("7')-5,6*"3."65/*"(5="2852"-.5=/"28)/"-)/2),62)3,1"

+,-.*="r1"F)75.2>"N)685*("&1"F.*/,)6T"q"N5228*="F1"F3.,;.*',->"Managing the Funding 
Gap for Marijuana-Related Businesses in Response to COVID-19>"VENABLE <<: "\N5A"X>"
#$#$]>" 822K/Off===1@*,5B(*1639f),/)782/fK'B()652)3,/f#$#$f$Yf95,57),7b28*b;',-),7 b75K"
h822K/OffK*.95166fCXRabm<Jjk1 "

74 See"0599*."@1"^3-5AL/"0*5(28"45.*"DD>"H31"4V#$%%b$Y%a%$>"#$%#"J<"%#_[`a`Z>"52"
z#"\+.)S1"C'K*.1"421"+K.1"%[>"#$%#]"\M̂8*"*dK()6)2(A"/252*-"K'.K3/*"3;"28*/*"(35,"57.**9*,2/"
=5/"23";),5,6*"28*"/5(*"5,-"-)/2.)B'2)3,"3;"95.)G'5,51"^8)/"=5/"),"6(*5."@)3(52)3,"3;"28*"(5=/"
3;"28*"?,)2*-"C252*/1"+/"/'68>"28)/"63,2.562")/"@3)-"5,-"',*,;3.6*5B(*1Q]1"But see"F5.2"C2.**2"
DDD"@1"+44"r,2*./1>"<<4>"H31"#O%[b6@b$$$_a>"#$#$"J<"%Xa_a#Z>"52"zY"\I1"H*@1"+K.1"%>"#$#$]"
\*dK(5),),7"2852"K.3@)/)3,/"3;"5"(35,"57.**9*,2"23"5"/252*b(*75("95.)G'5,5"B'/),*//*/"),@3(@),7"
28*"M(*,-),7"h3;k"93,*A"23".*K5A"*d)/2),7"-*B2/"5,-"K'.685/*"(5,-"5.*"(5=;'( Q"5,-"*,;3.6*5B(*"
=8)(*"K.3@)/)3,/"K.3@)-),7";3."5".)782"3;";)./2".*;'/5("),"3=,*./8)K"3;"28*"95.)G'5,5b.*(52*-"
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will handle marijuana dollars may be squeamish about the prospect of 
repossessing marijuana inventory. Indeed, banks that are not state-licensed 
marijuana businesses may not legally be allowed to possess it.75 Fourth, banks 
may worry that any money or collateral associated with marijuana could be 
subject to criminal or civil forfeiture.76 Fifth, because federal bankruptcy 
protection is unavailable to marijuana-related businesses and their creditors,77 
banks face uncertain consequences if a marijuana-related borrower becomes 

 
B'/),*//"5.*")((*75("5,-"',*,;3.6*5B(*]e"m),/B'.7"@1"D44"03(-),7/>"<<4>"H31"aO%Xb6@b$#a%%>"
#$%["J<"Y`X[X__>"52"zZ" \H1I1" ^*d1"H3@1"%a>"#$%[]" \.*;'/),7"23" -)/9)//" 5"639K(5),2"23"
*,;3.6*"5"(35,"23"5"95.)G'5,5b.*(52*-"B'/),*//",32),7"2852"M;*-*.5("63'.2/"-3",32"25T*"1"1"1"5"
oB(56Tb5,- b=8)2*L"5KK.3568Q"5,-"95A"*,;3.6*"(35,/"23"95.)G'5,5b.*(52*-"B'/),*//*/"=8*,"28*"
B'/),*//")/",32".*l').*-"BA"28* "2*.9/"3;"28*"57.**9*,2"23"@)3(52*";*-*.5("(5=]1"See generally"
<'T*"C68*'*.>"Are “Legal” Marijuana Contracts “Illegal”?>"%X"?141 I AVIS FUS1 <1&1"a%"
\#$%Y]"\*dK(3.),7"83="63,;()62),7"/252*"5,-";*-*.5("95.)G'5,5"(5=/"5;;*62"B'/),*//*/L"5B)()2)*/"
23"6.*52*"*,;3.6*5B(*"63,2.562/]1"

75 See"&59*/" +1" E38(>"Nascent Marijuana Industry Struggles for Access to Normal 
Financing>"HEV1 <AW1> H3@1"#$%Y>"52 %X>"%_"\MJ8)(*"95.)G'5,5"5KK*5./"23"B*"@5('5B(*>"5,-")2"
63'(-"B*"K(*-7*-"5/"63((52*.5(";3."5"(35,>"'K3,"-*;5'(2>"5"(*,-*."=3'(-",32"B*"5B(*"23"25T*"
K3//*//)3,"3;"28*"95.)G'5,5"B*65'/*")2")/",32"()6*,/*-"23"-3"/31"^3"5"(*,-*.>"95.)G'5,5L/"@5('*"
5/" 63((52*.5(" )/" S*.31Q]1" C39*" /252*/" 85@*" 5--.*//*-" 28)/" (*,-*." 63,6*.," =)28" /252'23.A"
K.3@)/)3,/"2852" 5((3="5" 6.*-)23." 23" 2*9K3.5.)(A" K3//*//" 5,-" /*((" 95.)G'5,5" 5;2*." 5" -*B23."
-*;5'(2/1"See, e.g.>"p R1 REV1 CTAT1"W"̀ [YF1Z$`"\#$#$]1"D,"28*"5B/*,6*"3;"/'68"5"(5=>"(*,-*./"
95A"B*"5B(*"23"/2.'62'.*"28*"(*,-),7"63,2.562"M23"/*((")2/"),@*,23.A"23"5"-);;*.*,2"()6*,/**"'K3,"
-*;5'(21Q"Marijuana Commercial Loans; Marijuana as Collateral Is THE Issue>"0 ARRIS 
FRICKENO 4ANNA <1 FLOG" \+K.1" #%>" #$%`]>" 822K/Off85..)/B.)6T*,1639f65,,5(5=B(37"
f95.)G'5,5b5/b63((52*.5(b), b6399*.6)5(b(35,/f"h822K/OffK*.95166f#[FEb[H#I k"\M^8*.*"=3'(-"
B*"/)7,);)65,2"25d".59);)652)3,/>"5"23,"3;"K5K*.=3.T>"5,-"/*@*.5("328*."685((*,7*/>"B'2")2")/"
-35B(*1Q]1"

76 See"#%"?1C141"W"__%\5]"\/252),7"2852"Mh5k(("63,2.3((*-"/'B/25,6*/>Q"5/"=*(("5/".*(52*-"M.5="
952*.)5(/>" K.3-'62/>" 5,-" *l')K9*,2Q"5,-" M93,*A/>" ,*732)5B(*" ),/2.'9*,2/>" /*6'.)2)*/>" 3."
28),7/"3;"@5('*Q"5.*"M/'BG*62"23"h6)@)(k";3.;*)2'.*"23"28*"?,)2*-"C252*/Q]e"id."W"_Ya\5]"\K.3@)-),7"
;3."6.)9),5(";3.;*)2'.*"3;"K.3K*.2A"M-*.)@*-";.39Q"3."M'/*->"3."),2*,-*-"23"B*"'/*->"),"5,A"
95,,*. Q"23"@)3(52*"28*"43,2.3((*-"C'B/25,6*/"+62]e"Challenges and Solutions Hearing>"supra"
,32*"#$>"52"XY"\K.*K5.*-"/252*9*,2"3;"m.*73.A"C1"I*6T5.->"485).95,>":.*/)-*,2"q"4rp>"C252*"
F5,T" H3.28=*/2]" \M̂8)/" 95A" /3',-" ()T*" 5," 3@*.5B',-5,6*" 3;" 65'2)3," 5,-" *d2.*9*" .)/T"
5@*./)3,>" B'2" D" 65," 5//'.*" A3'" 28*" .)/T/" 5.*" @*.A" .*5(" 5,-" 65..A" K32*,2)5((A" 6525/2.3K8)6"
63,/*l'*,6*/";3."6399',)2A"B5,T/>"),6('-),7"5//*2";3.;*)2'.*"3;"25),2*-"-*K3/)2/"=8)68"63'(-"
K'2"5"B5,T"3'2"3;"B'/),*//"3@*.,)7821Q]e"I5@)-"N)73A5>"Financing for Shop Lessors Could 
Lessen>"I ENVER : OST>"P*B1"%Z>"#$%`>"52"%+"\.*K3.2),7"2852"J*((/"P5.73".*;'/*-"23".*;),5,6*"
5"(35,"23"28*"(5,-(3.-"3;"5"95.)G'5,5"-)/K*,/5.A"3@*."63,6*.,"5B3'2";3.;*)2'.*]e"V)623."R3*89>"
4399*,25.A>"Marijuana-Related Businesses Pose High Risks for Landlords>"I AILY &1 4OM1"
\I*61" %%>" #$%a>" %$O``" +N]>" 822K/Off-G63.*73,1639f,*=/f#$%af%#f%%f95.)G'5,5b.*(52*-b
B'/),*//*/ bK3/*b8)78b.)/T/b;3.b(5,-(3.-/f "\Mh^k8*"93,*A".*6*)@*-"BA"5"(*,-*."),"K5A9*,2";3."
5" (35,"23"5"95.)G'5,5" -)/K*,/5.A"3."7.3=),7"3K*.52)3,"2852" )/" (*75(" ',-*." /252*" (5="63'(-"
,3,*28*(*//"B*"/*)S*-"BA"28*";*-*.5("73@*.,9*,2>"5/"63'(-"5,A"63,6*)@5B(*";3.9"3;".*5("3."
K*./3,5("K.3K*.2A"63((52*.5("3;;*.*-"BA"/'68"5"B'/),*//"5/"/*6'.)2A";3."28*"(35,1Q]1"

77 In re"N*-K3),2"N7921>"<<4>"Y#_"F1R1"%[_>"%_$"\F5,T.1"I1"+.)S1"#$%Y]"\-)/9)//),7"5,"
),@3(',25.A"B5,T.'K26A"K*2)2)3,"B.3'782"BA"28*"6.*-)23./"3;"5"/252*b(*75("9*-)65("95.)G'5,5"
-)/2.)B'23."B*65'/*"95.)G'5,5")/")((*75("',-*.";*-*.5("(5=]1"
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insolvent.78 Sixth, some banks may not feel confident in their ability to assess 
the risk and properly underwrite loans for marijuana-related businesses, and 
others may view the industry as too risky.79 Seventh, some banks may not lend 
because their executives and board members are morally opposed to 
marijuana.80 

Whatever the reason(s), marijuana businesses must look beyond banks to 
finance their ventures. Most of these businesses are financed with the personal 
funds of their owners or with investment from family and friends.81 This tends 
to concentrate the industry in the hands of those with personal wealth and 
contributes to a lack of racial diversity in the state-legal marijuana industry.82 
 

78 MJ)28"B5,T.'K26A".*()*;"',5@5)(5B(*>"-)/2.*//*-"95.)G'5,5"B'/),*//*/"5,-"28*)."6.*-)23./"
=)((",**-"23"63,/)-*."5(2*.,52)@*";3.9/"3;".*()*;"',-*."/252*"),/3(@*,6A"(5=/1Q"+,-.*="E),7>"
Not Enough Green: Sticky Problems from Insolvency in the Marijuana Business>"+ RK1 <AW1> 
C'99*." #$%_>" 52"aX>" a[1" ^8*" 3K*.52)3," 3;" 28*/*" /252*" (5=/" 95A" B*" /39*=852" ',6*.25),"
B*65'/*"28*A"85@*"M(5.7*(A"(5),"-3.95,2";3."/*@*.5("-*65-*/"-'*"23"28*"K.)956A"3;";*-*.5("
B5,T.'K26A1Q" Id." \6)2),7" %Y+"J ILLIAM N EADE PLETCHER q  0 ERBERT C1 CCHLAGMAN> 
PLETCHER 4YCLOPEDIA OF THE <AW OF : RIVATE 4ORPORATIONS W"[aXX"\K*.91"*-1>".*@1"@3(1"
%Z_%]]e"see also"CA-,*A"I5.(),7>"N5.6"I1"N)6*()"q"C2*@*,"N)2,)6T>"Down the Pipe: No Easy 
Out for Cannabis-Based Businesses in Distress>"H1&1 <AW1> p621"#$%_>"52"[$>"[ab[`"\-)/6'//),7"
/252*b(5="5(2*.,52)@*/"23"B5,T.'K26A]1"N3.*3@*.>"/252*b63'.2b5KK3),2*-".*6*)@*./"95A",32"85@*"
28*"(*75("5'283.)2A"23"3K*.52*"95.)G'5,5b.*(52*-"B'/),*//*/"=)283'2"28*"5KK.3K.)52*"()6*,/*1"
^8)/"63'(-"8),-*."3."-*(5A"5"B5,TL/"5B)()2A"23"63((*62";.39"5,"),/3(@*,2"B3..3=*.1"See"R3,5(-"
C1" rKK*,>"N)685*("&1"C95(("q"^595."H1" I3(63'.2>"Limited Options for Cannabis-Related 
Company Liquidations>"POLEY q  <ARDNER <<: " \+K.1" a>" #$#$]>" 822K/Off===1;3(*A1639"
f*,f),/)782/fK'B()652)3,/f#$#$f$`f3K2)3,/b65,,5B)/b.*(52*-b639K5,Ab()l')-52) 3,/" h822K/Off"
K*.95166fa`H_bmiEI k" \,32),7" 2852" 3,(A" 43(3.5-3>" J5/8),723,>" 5,-"M5" 85,-;'(" 3;" 328*."
/252*/"85@*Q"*,562*-"(*7)/(52)3,"M23"5((3="63'.2b5KK3),2*-".*6*)@*./"23"2*9K3.5.)(A"95,57*"
65,,5B)/"B'/),*//*/ Q]1"

79 See"&59*/"&1"F(56T"q"N5.6b+(5),"m5(*5SS)>"Cannabis Banking: Proceed with Caution>"
+F+" \P*B1" X>" #$#$]>" 822K/Off===159*.)65,B5.13.7f7.3'K/fB'/),*//g(5=fK'B()652)3,/"
fB(2f#$#$f$#f65,,5B)/bB5,T),7f"h822K/OffK*.95166fY#Y4b4mIZ k"\K3/2'(52),7"2852")2")/"-);;)6'(2"
23"5//*//" .*-" ;(57/"B*65'/*"-3),7"/3".*l').*/"7.*52"T,3=(*-7*"3;"3K*.52)3,/"5,-"95.T*2/]1"
F5,T"/'K*.@)/3./"95A"5(/3"@)*="(35,/"23"95.)G'5,5b.*(52*-"B'/),*//*/"5/"*d6*//)@*(A".)/TA1"
See"&1"N5.6'/":5),2*.>"Rents, Refi’s, and Reefer Madness: How Legal Is Legalized Marijuana 
for Landlords and Their Lenders?>": ROB1 q  : ROP1> &5,1fP*B1"#$%Y>"52"%%>"%_"\M+663.-),7"23"
/39*"43(3.5-3"B5,T*./>".*7'(523./"63,-'62),7"(35,".*@)*=/"85@*";'((A"*d6('-*-"),639*";.39"
95.)G'5,5b.*(52*-" .*,2/" ;.39" 65/8" ;(3=" 65(6'(52)3,/>" *;;*62)@*(A" 28.3=),7" 5" (35," h23" 5"
95.)G'5,5"(5,-(3.-k"),23")99*-)52*"63@*,5,2"-*;5'(21Q]1"

80 See R568*("i*,-*.>"Bud, Bongs & Banks: The Impact of State Legalized Marijuana on 
Financial Institutions>"_["?NE4  <1 REV1"ZZ[>"%$%`"\#$%Z]"\6)2),7"^*(*K83,*"D,2*.@)*="=)28"
5,3,A93'/ "P*-*.5("R*/*.@*"B5,T"*9K(3A**"\N5A"#Y>"#$%_]]1"

81 See"N ARIJUANA FUS1 I AILY>"+ NNUAL"N ARIJUANA FUSINESS PACTBOOKO N IDYEAR 
? PDATE #Y# \E*@),"0'8,"*-1>"_28"*-1"#$#$]"h8*.*),5;2*."N ARIJUANA FUSINESS PACTBOOKk"
\.*K3.2),7"2852"M93.*"285,"28.**bl'5.2*./"3;"?1C1"65,,5B)/"B'/),*//" ;3',-*./" '/*"K*./3,5("
/5@),7/Q"3."K*./3,5(" -*B2" \5/"3KK3/*-"23"B'/),*//" -*B2]"23" ;),5,6*"28*)."95.)G'5,5b.*(52*-"
B'/),*//]1 "

82 See"+ NALYTIC DNSIGHT> 4ANNABIS FUSINESS AND r MPLOYMENT p PPORTUNITY CTUDY 
%[>" #a" \#$#$]>" 822K/Off===1-*,@*.73@13.7f63,2*,2f-59f-*,@*.73@f:3.25(/f[_#f-36'9*,2/"
fI*,@*.g45,,5B)/gF'/),*//g5,-gr9K(3A9*,2gpKK3.2',)2AgC2'-A1K-; " h822K/OffK*.95166"
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Some marijuana-related businesses get loans from angel investors, hedge funds, 
or nonbank capital companies.83 These loans typically have high interest rates 
and other unfavorable terms.84 Other marijuana-related businesses have turned 
to one of the few venture capital or private equity firms that will invest in 
marijuana.85 This, of course, requires the owners of the business to give up 
partial ownership and, potentially, control of the company.  

 
fF#rj bJI+a k"\-)/6'//),7" 28)/" K8*,39*,3," )," I*,@*. ]e" +(5," 459KB*((>"As Michigan’s 
Marijuana Industry Booms, the State Wants to Address a Lack of Diversity in Ownership>"
JUni "I ETROIT"\C*K21" ##>" #$#$>"%$O#X":N ]>" 822K/Off===1=dAS1639f,*=/f5/b9)68)75,/b
95.)G'5,5b),-'/2.A bB339/b28*b/252*b=5,2/b23b5--.*// b5b(56Tb3;b-)@*./)2Ab), b3=,*./8)K"
\B(59),7"28*"(56T"3;"566*//"23"65K)25(";3."28*"(3=",'9B*."3;"F(56T"K*3K(*"),"28*"N)68)75,"
95.)G'5,5" ),-'/2.A ]e" H)6T" 485.(*/, Black Entrepreneurs Struggle to Join Legal Weed 
Industry>"HF4  HEWS"\P*B1"%%>"#$#$>"%%OY%"+N ]>"822K/Off===1,B6,*=/1639f,*=/f,B6B(T"
fB(56Tb*,2.*K.*,*'./ b/2.'77(*bG3),b(*75(b=**- b),-'/2.A b,%%a#aY%" h822K/OffK*.95166fiC[:b
U`HJ ke" F*,G59)," m377),>"Black People Face Big Barriers Entering the Legal Weed 
Industry>"VICE"\C*K21"#$>"#$%_>"` OaZ":N ]>"822K/Off===1@)6*1639f*,f5.2)6(*fA=`KT=f=**-b
),-' /2.Ab*l')2AbB(56TbB'/),*// "h822K/OffK*.95166f`YN^b:#CZk1"

p;"63'./*>"B*22*."566*//"23"B5,T"(35,/"95A",32"B*"*,3'78"23"*,/'.*"*l'5("566*//";3."/39*"
.56)5("7.3'K/1"See"N)685*("V)2)*((3>"Marijuana Legalization, Racial Disparity, and the Hope 
for Reform>"#a"<EWIS q  4LARK <1 REV1"[_Z>"_%_"\#$%Z]1"

83 N ARIJUANA FUSINESS PACTBOOK>"supra",32*"_%>"52"#Y#e"C6322"P1"R3B*.2/>"Michigan 
Marijuana Industry Financing Options>" CCOTT ROBERTS <AW \+K.1" Z>" #$%Z]> 
822K/Off/6322.3B*.2/(5=1639f9)68)75,b65,,5B)/bB'/),*//f " h822K/OffK*.95166fF?ZRbREJj k1"
C39*"95.)G'5,5b.*(52*-"639K5,)*/"5(/3"'/*".*5("*/252*"),@*/29*,2"2.'/2/"\MRrD^/Q]"23".5)/*"
93,*A1"See"&56T"P*./T3>"<A-)5"41"C2*;5,3=)6S"q"485.(*/"&1"J)(T*/>"‘Legal’ Marijuana: The 
Implications for Commercial Real Estate>"H1&1 <AW1>"p621"#$%_>"52"Y`1"

84 See, e.g.>"F)((A"I'B*./2*),>"Curaleaf Management Thinks the New Congress Could Pass 
This Cannabis Bill First>"N OTLEY POOL"\H3@1"#Z>"#$#$>"_OYa"+N ]>"822K/Off===1;33(1639"
f),@*/2),7f#$#$f%%f#Zf6'.5(*5;/b6*3b28),T/b28*b,*= b63,7.*// b63'(- bK5//b2f"h822K/OffK*.95166"
fr`n` b̂ imU k"\M4'..* ,2(A>");"5"65,,5B)/"639K5,A"=5,2/"23")//'*"-*B2"1"1"1">")2"639*/"52"5"@*.A"
8)78"63/21"P3."),/25,6*>"),"28*"65/*"3;"4'.5(*5;>"=8)68")/"6'..*,2(A"/K3.2),7"/39*"K.*22A"/2.3,7"
.*@*,'*"7.3=28"5,-"95.7),"*dK5,/)3,>"28*"639K5,AL/"93/2".*6*,2"C*,)3."C*6'.*-"^*.9"< 35,"
P56)()2A"6(3/*- "),"&5,'5.A"#$#$"B3.*"5," ),2*.*/2" .52*"3;"%au1"^852L/" ),6.*-)B(A"8)78" ;3."5"
7.3=28"B'/),*//" )," 5"2)9*"3;" .*63.-b(3=" ),2*.*/2" .52*/1Q]e"How Do Business Loans in the 
Cannabis Industry Work?>"FESPOKE PIN1" \P*B1" #[>" #$#$]>" 822K/OffB*/K3T*;),5,6)5(1639"
fB(37f83=b-3bB'/),*// b(35,/b), b28*b65,,5B)/b),-'/2.A b=3.Tf" h822K/OffK*.95166fE#[rb
mY0mk"\M:.)@52*"(35,/"5.*"5@5)(5B(*";.39",3,bB5,T"(*,-*./"5,-"2AK)65((A"639*"=)28".52*/"3;"
B*2=**,"_"5,-"#Y"K*.6*,21Q]e"R3B*.2/>"supra",32*"_a"\/252),7"2852"(*,-*./"2AK)65((A".*l').*"
X$u"(35,b23b@5('*".52)3]1"

85 See"N ARIJUANA FUSINESS PACTBOOK >"supra",32*"_%>"52"#Y#"\,32),7"2852"(*//"285,"%$u"
3;"95.)G'5,5b.*(52*-"B'/),*//*/"5.*" ;',-*- "=)28"@*,2'.*"65K)25("3."K.)@52*"*l')2A]e"N5.)/5"
E*,-5((>"Why Venture Capital Investors Are Betting Big on Marijuana>"CAN mABRIEL VALLEY 
^ RIB1" \+'71" a$>" #$%[>" YO`#"+N ]>"822K/Off===1/7@2.)B',*1639f#$%[f$Yf$[f=8Ab@*,2'.*b
65K)25(b),@*/23./b5.*bB*22),7bB)7b3, b95.)G'5,5f"h822K/OffK*.95166fImXRb?RmFk"\*dK(5),),7"
2852"=8)(*"93/2"@*,2'.*"65K)25("5,-"K.)@52*"*l')2A"7.3'K/"5.*" ,32" ),2*.*/2*- "),"95.)G'5,5b
.*(52*-"B'/),*//*/> "@*,2'.*"65K)25("7.3'K/"()T*"45/5"V*.-*"45K)25(>"B56T*-"BA".5KK*."C,33K"
I377 >"5,-"K.)@52*"*l')2A";).9/"()T*"3,*"/25.2*-"BA"N*-N*,"),"<3/"+,7*(*/>"5.*"*dK5,-),7"
),23"95.)G'5,5"),@*/29*,2/]1"
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II. PROPOSED SOLUTIONS 
Against this backdrop, there are several federal legislative proposals designed 

to address marijuana’s banking problems. They range from narrow legislation 
targeted at banking to more expansive proposals to legalize marijuana. This Part 
summarizes the three most prominent proposals. It is unclear whether any of 
these proposals have enough support to be enacted soon.86 

A. The SAFE Banking Act 
The aim of the Secure and Fair Enforcement Banking Act (“SAFE Banking 

Act”), introduced by Representative Ed Perlmutter (D-CO), is narrow: “to 
increase public safety by ensuring access to financial services to cannabis-
related legitimate businesses and service providers and reducing the amount of 
cash at such businesses.”87  

The SAFE Banking Act states that federal banking regulators may not 
“prohibit, penalize, or otherwise discourage a depository institution from 
providing financial services to a cannabis-related legitimate business or service 
provider.”88 Other provisions would prohibit regulators from revoking deposit 
insurance, closing accounts, or downgrading loan classifications for banks 
whose customers are state-legal marijuana-related businesses.89 Bank regulators 
would be instructed to develop uniform examination policies for banks with 
marijuana-related customers.90 The SAFE Banking Act, however, would not 
require banks to serve marijuana-related businesses.91 

To encourage the Federal Reserve to continue providing transaction services 
for banks serving marijuana-related customers, the SAFE Banking Act would 

 
86 See, e.g.>"F*,"4'..*,>" After Sweeping the Elections, What Comes Next for Cannabis?>"
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protect officers, directors, and employees of Federal Reserve Banks and Federal 
Home Loan Banks from liability for providing services to those banks.92 

To address concerns about asset forfeiture, the Safe Banking Act provides that 
[a] depository institution that has a legal interest in the collateral for a 
loan or another financial service provided to an owner, employee, or 
operator of a cannabis-related legitimate business or service 
provider . . . shall not be subject to criminal, civil, or administrative 
forfeiture of that legal interest pursuant to any Federal law for providing 
such loan or other financial service.93 

Finally, the SAFE Banking Act would require that banks continue to report 
suspicious transactions involving marijuana-related businesses consistent “with 
appropriate guidance issued by [FinCEN].”94 The Act instructs the Secretary of 
the Treasury to “ensure that the guidance . . . does not significantly inhibit the 
provision of financial services to a cannabis-related legitimate business or 
service provider in” a jurisdiction that has legalized cannabis.95 

Observers have noted limitations of the SAFE Banking Act. Because it would 
not change the underlying federal illegality of marijuana, banks could still find 
themselves in a precarious position if federal officials ever take a more 
aggressive approach to the enforcement of federal law against borrowers.96 In 
addition, under the SAFE Banking Act, bank compliance costs would remain 
high. “[B]anks would effectively be responsible for ensuring that their 
marijuana-industry customers are operating in compliance with all applicable 
state laws, as state-law compliance is a precondition for the legal protection 
afforded by the act.”97 Others are concerned that the bill does not adequately 
address legacy cash or do enough to prevent illegal enterprises from using 
marijuana-related business to launder their money.98 
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Despite these limitations, similar bills have repeatedly passed in the House of 
Representatives but failed to gain traction in the Senate.99 Proponents of the 
SAFE Banking Act believe that with a Democrat-controlled Congress in 2021, 
its chances of passage have increased.100 

B. The STATES Act 
The Strengthening the Tenth Amendment Through Entrusting States Act 

(“STATES Act”) is a more expansive bill introduced by Senators Cory Gardner 
(R-CO) and Elizabeth Warren (D-MA).101 The STATES Act would amend the 
Controlled Substances Act (“CSA”) so that the federal prohibitions on marijuana 
“shall not apply to any person acting in compliance with State law relating to the 
manufacture, production, possession, distribution, dispensation, administration, 
or delivery of marihuana.”102 Under the Act, conduct that complies with state 
marijuana laws would not be illegal and could not be the basis for criminal or 
civil forfeiture of property.103 Moreover, the STATES Act provides that 
“proceeds” of a state-legal transaction “shall not be deemed to be the proceeds 
of an unlawful transaction” under federal anti–money laundering statutes.104 
“The result of this bill would be that marijuana would remain illegal under 
federal law in states that have not legalized it . . . , but it would become legal 
under federal law in states that have legalized it.”105 

While the STATES Act does not explicitly mention banking, a press release 
from the sponsors explains that the bill “[a]ddresses financial issues caused by 
federal prohibition by clearly stating that compliant transactions are not 
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trafficking and do not result in proceeds of an unlawful transaction.”106 Some 
believe that this approach could leave federal regulators with the authority to 
continue to require suspicious activity reporting for state-legal marijuana 
transactions.107 

The STATES Act has not passed either house of Congress. 

C. The MORE Act 
The Marijuana Opportunity Reinvestment and Expungement Act (“MORE 

Act”), introduced by Kamala Harris (D-CA) in the Senate108 and Jerry Nadler 
(D-NY) in the House of Representatives,109 is the most sweeping of the proposed 
federal marijuana reform bills. It looks beyond legalization to address the 
concern that “[t]he communities that have been most harmed by cannabis 
prohibition are benefiting the least from the legal marijuana marketplace.”110 

The MORE Act would remove marijuana from the federal list of controlled 
substances.111 It would make this change retroactive112 and provide a path for 
expungement of nonviolent federal cannabis convictions.113 Under the MORE 
Act, states would still be allowed to criminalize marijuana within their 
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borders.114 However, in states that legalize marijuana, there would no longer be 
any contradictory federal law.115 

The MORE Act would create a federal tax on “cannabis product[s].”116 The 
revenue collected would be directed toward, among other things, a new Small 
Business Administration (“SBA”) loan program to allow “socially and 
economically disadvantaged individuals” to start cannabis-related businesses.117 
The SBA would also administer a grant program to “provide any eligible State 
or locality funds to develop and implement equitable cannabis licensing 
programs that minimize barriers to cannabis licensing and employment for 
individuals adversely impacted by the War on Drugs.”118 More broadly, the 
legislation would make “cannabis-related legitimate businesses [and] service 
providers” eligible for other SBA loans.119 

Like the STATES Act, the MORE Act does not specifically mention banks or 
financial institutions. Nevertheless, many commentators believe its marijuana 
legalization provisions would pave the way for banking the industry.120 
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In December 2020, the House passed the MORE Act with voting mostly along 
party lines.121 Whether this—or any of the marijuana-related proposals—will 
gain traction in the new Congress remains to be seen.122 

***** 

Of course, predicting the impact of proposed legislation is difficult.123 None 
of the proposals addresses the legacy cash problem. But would they expand 
banking services for marijuana-related businesses going forward? Would federal 
marijuana legalization transform state-legal marijuana-related businesses into 
sought-after bank customers? Or would the industry still be plagued by few 
banking choices, high prices, few payment options, limited borrowing 
opportunities, and other problems? 

III. THE HEMP EXPERIENCE 
One indication of the possible impact of federal marijuana legalization comes 

from the experience of the hemp industry. Hemp and marijuana are both variants 
of the plant species Cannabis sativa L.124 Until recently, hemp, like marijuana, 
was largely illegal under federal law. And like marijuana-related businesses, 
hemp-related businesses struggled to secure adequate banking services.125 The 
2018 Farm Bill legalized hemp federally,126 potentially opening the door for 
greater banking opportunities. The hemp industry, however, has been slow to 
see an increase in banking services.127 This Part describes the process of hemp 
legalization and its impact on the availability of banking for hemp-related 
businesses. It also examines why banks have been slow to embrace the hemp 
industry.  
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A. Hemp and Its Prohibition 
While marijuana and hemp are both cannabis, each is cultivated for a different 

use.128 In the case of marijuana, plants are selected and cultivated to contain high 
levels of tetrahydrocannabinol (“THC”)—an intoxicating drug.129 In the case of 
hemp, plants are selected and cultivated to produce fiber, seeds, or oil.130 Hemp 
fiber is used in a variety of products ranging from textiles, to paper, to 
automotive products.131 Hemp can even be mixed with lime to make a building 
material known as hempcrete.132 Hemp seeds can be eaten by humans and 
animals.133 Oil extracted from hemp seeds can be eaten or used in “cosmetics 
and personal care items.”134 But the hemp product that has currently captured 
the bulk of consumer attention is cannabidiol (“CBD”)135—“a nonintoxicating 
compound extracted from Cannabis sativa plants.”136 Products containing CBD 
or hemp oil “are being marketed for a variety of uses such as sleep aids, pain 
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relief, or stress reduction.”137 However, there has been little research into the 
effect of CBD and hemp oils, and they “remain an unproven therapeutic 
option.”138 As variants of the same species, marijuana and hemp can 
interbreed.139 Without chemical testing, it can be difficult to distinguish one 
variant from another.140 Even some drug testing may not be foolproof.141 
However, “[t]here is generally an inverse relationship between THC and CBD 
in Cannabis.”142  

During the colonial period in American history, hemp was a common 
agricultural product in the United States.143 It is even sometimes claimed that 
drafts of the Declaration of Independence were written on hemp paper,144 but 
this appears to be unlikely.145 In any event, the hemp industry withered. In the 
1890s, farmers began to move away from hemp because the invention of the 
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cotton gin made cotton a more economically competitive crop.146 Shortly 
thereafter, temperance and anti-narcotics movements led to a series of laws that 
restricted marijuana and also limited hemp.147 A complete history of U.S. 
criminal law surrounding cannabis is beyond the scope of this banking-focused 
Article.148 It is, however, useful to understand how law aimed primarily at 
marijuana also constrained hemp. 

To illustrate the legal link between marijuana and hemp, consider the 
treatment of hemp under the CSA when it was passed in 1970. It designated 
marijuana as a Schedule I “controlled substance.”149 Under the CSA then, as 
today, it was illegal “to manufacture, distribute, or dispense, or possess with 
intent to manufacture, distribute, or dispense, a controlled substance” without at 
government issued permit.150 Like earlier laws,151 the CSA initially defined 
marijuana broadly to cover all variants of Cannabis sativa L., including those 
variants grown for hemp fiber or seeds.152 However, the definition of marijuana 
excluded “the mature stalks of such plant, fiber produced from such stalks, oil 
or cake made from the seeds of such plant” or other products derived from the 
stocks and seeds.153 Some have argued that this exclusion from the definition of 
marijuana was meant to allow cultivation of plants containing a low amount of 
THC.154 But, under the language of the statute, growing a hemp plant was treated 
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as manufacturing a controlled substance,155 and farmers had no way produce 
mature stalks or seeds of hemp without growing the whole plant. The Drug 
Enforcement Administration (“DEA”) did not issue permits for the commercial 
cultivation of hemp.156 Although the CSA’s definition of marijuana allowed 
people to import hemp stalks, seed, and other hemp-derived products,157 law 
enforcement authorities were not always welcoming to imported hemp 
products.158  

B. The Path to Legalization 
The path to hemp legalization spanned three decades. In the 1990s, 

proponents of hemp began advocating for legalization. They noted that hemp 
would not get people high and had useful applications from paper to foods.159 
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Advocates were successful in driving consumer interest in hemp-derived 
products, leading to increased hemp imports.160 But advocates saw less 
immediate success on the legalization front.161  

In 1999, North Dakota became the first state to legalize cultivation of hemp.162 
But North Dakota farmers were hesitant to plant crops that were still illegal 
under federal law.163 Ultimately, the hemp legalization movement gained steam 
as part of the more visible state efforts to legalize marijuana.164 For example, 
Colorado’s 2012 ballot provision that legalized recreational marijuana also 
provided “that industrial hemp should be regulated separately from strains of 
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3;"?1C1"8*9K")9K3.2/" /83=),7"2852"28*A" .3/*" ;.39"s%>`%X>$$$"),"%ZZX"23"sX[>aa#>$$$"),"
#$%[]1"
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cannabis with higher [THC] concentrations.”165 Other states later adopted 
similar measures.166 

This left hemp cultivation in much the same legal place as marijuana today: 
it was illegal to grow hemp under federal law, but some state laws nevertheless 
allowed it. Convinced that the federal government lacked the resources to 
enforce the federal law,167 some farmers began growing hemp commercially 
with state permits.168 

Hemp advocates also sought changes in federal law. Legislative proposals in 
“2005, 2007, 2009, 2011, and 2012 [all] sought to remove restrictions on the 
cultivation of industrial hemp and amend the CSA to exclude industrial hemp 
from the definition of ‘marijuana.’”169 But Congress did not adopt these 
measures.  

The 2014 Farm Bill was the first to implement a change in the federal law.170 
By this time, hemp had support from both Democrats in “marijuana-friendly 
states” and Republicans in states where hemp held promise as a profitable 
crop.171 Nevertheless, the 2014 Farm Bill was a small step focused exclusively 
on cultivation for research purposes. It stated that “[n]otwithstanding the 
Controlled Substances Act . . . an institution of higher education . . . or a State 
department of agriculture may grow or cultivate industrial hemp . . . for 
purposes of research [or as part of] an agricultural pilot program.”172 It defined 
industrial hemp as “any part of” Cannabis sativa L. with a THC “concentration 
 

165 4OLO1 4ONST1 5.21"UVDDD>"W"%X\%]\6]1"
166 See"N3.5,>"supra",32*"%YX>"52"̀#%b#X"\/'995.)S),7" /252*"(*7)/(52)3,"K*.9)22),7"28*"

6'(2)@52)3," 3;" 8*9K" ),"45();3.,)5>" D,-)5,5>" E*,2'6TA>" N5),*>" N3,25,5>" H3.28" I5T325>"
p.*73,>"C3'28"45.3(),5>"^*,,*//**>"V*.93,2>"5,-"J*/2"V).7),)5]1"

167 See"N*93.5,-'9" ;.39"&59*/" N1"43(*>"supra",32*"aY>"52"%"\*dK(5),),7"28*" ;*-*.5("
73@*.,9*,2L/" (5=" *,;3.6*9*,2" K.)3.)2A" .*(52*-" 23" 95.)G'5,5>" ),6('-),7"MhKk.*@*,2),7" 28*"
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of not more than 0.3 percent.”173 The U.S. Department of Agriculture (“USDA”) 
issued a statement clarifying that state departments of agriculture could license 
people to “conduct research under an agricultural pilot program.”174 Hemp 
produced under the pilot programs could be sold “[f]or purposes of marketing 
research . . . but not for the purpose of general commercial activity.”175  

Nearly all states enacted legislation to allow some cultivation of hemp under 
either the 2014 Farm Bill’s pilot program or university research provisions.176 
USDA estimates that in 2018, hemp was planted on over 90,000 acres in the 
United States.177 But the hemp industry was constrained because hemp still 
could not be legally grown for commercial purposes.178 Those growing hemp 
under the pilot program faced obstacles ranging from difficulty in legally 
acquiring seeds to trouble accessing credit markets.179 The success of pilot 
programs established under the 2014 Farm Bill did, however, lay the 
groundwork for broader federal legislation to legalize hemp cultivation. 

The 2018 Farm Bill legalized hemp.180 It defined hemp as “any part” of the 
cannabis plant, including “all derivatives, extracts, [and] cannabinoids” as long 
as they do not contain “more than 0.3 percent” THC.181 Under the 2018 Farm 
Bill the federal government ceded “primary regulatory authority over the 
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175 Id."
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production of hemp” to states or Indian tribes that develop USDA-approved 
plans to “monitor[] and regulate[] [hemp] production.”182 To be approved, state 
and tribal plans must include: 
• Recordkeeping detailing the land on which hemp is grown.183 
• Procedures for testing THC concentration levels in hemp crops.184 
• Procedures for destroying plants and products that are not produced in 

compliance with federal and state law.185 
• Procedures for correcting violations of the law and sharing information 

with federal and local law enforcement.186 
• Procedures for “conducting annual inspections of, at a minimum, a 

random sample of hemp producers to verify that hemp is not produced 
in violation of” federal law.187 

• Procedures for sharing information about hemp licenses with 
USDA.188 

• “[A] certification that the State or Indian tribe has the resources and 
personnel to carry out the” jurisdiction’s regulatory plan.189 

The 2018 Farm Bill also instructs USDA to develop its own similarly 
provisioned plan for licensing and monitoring hemp producers in states without 
approved plans.190 Each state can, if it chooses, decline to legalize hemp 
cultivation within its borders.191 However, a state or Indian tribe cannot prohibit 
hemp or hemp products from being transported or shipped through its 
jurisdiction.192 

Hemp cultivators who negligently violate federal law by failing to have a state 
permit, by failing to specify the land on which hemp was grown, or by producing 
cannabis with a THC content greater than 0.3% are not subject to criminal 
prosecution.193 They must, however, remedy the violation.194 Those that violate 
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the law “with a culpable mental state greater than negligence” are subject to 
criminal prosecution.195 

Under the 2018 Farm Bill, properly licensed hemp cultivators became eligible 
for federal crop insurance and loan programs.196 

Beyond cultivation, the 2018 Farm Bill clarified the status of CBD and hemp 
oil. Under the Act, hemp-derived products are no longer Schedule I controlled 
substances.197 However, CBD and oil derived from cannabis plants that were not 
grown in compliance with federal and state law are still illegal.198 

C. Regulatory Infrastructure 
The 2018 Farm Bill was not a magic wand that suddenly allowed all hemp. It 

required federal and state regulatory schemes designed to prevent the production 
and distribution of marijuana under the auspices of hemp.199 These rules and 
other regulatory infrastructure took time to develop. Until they were in place, 
growers could operate under licensing schemes for the 2014 Farm Bill’s pilot 
programs,200 but other cultivation of hemp was still illegal under federal law. 
Without the regulatory infrastructure, there was also confusion over the legality 
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of interstate transportation of hemp201 and products containing CBD and hemp 
oil.202 

The first building block in the regulatory infrastructure was USDA 
rulemaking to describe the requirements for state hemp regulation plans and 
organize the federal system for hemp permits. USDA did not consider any state 
or tribal plans or issue any permits until it had established an interim final rule.203 
As a practical matter, jurisdictions could pass legislation allowing for hemp 
cultivation prior to seeing USDA’s regulations. But if a jurisdiction developed 
its plan and procedures before USDA rulemaking, the jurisdiction risked having 
to rewrite its plan to bring it into compliance with the federal rules.  

USDA issued its interim final rule on Halloween 2019—about ten months 
after the 2018 Farm Bill became law.204 This rule largely followed the 
requirements of the statute, but it also contained some controversial provisions. 
For example, the rule required hemp to be tested for THC at a DEA-registered 
lab.205 Not all hemp producers had access to these labs.206 After complaints, 
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(5=;'(" B*65'/*" 28*" 8*9K" =5/" B*),7" /3(-" ;3." 6399*.6)5(" K'.K3/*/" 5,-" =5/" 28*.*;3.*" ,32"
639K()5,2"=)28"28*"#$%`"K)(32"K.37.591"D-583"C21":3()6*"@1"p,*"J8)2*"#$%a"P.*)782(),*."4391"
V*8)6(*>" H31" 4V$%b%Zb##%Z>" 52" #Z"\D-583" I1" 421" &5,1" #%>" #$#$]" \M̂8*" 3,(A" .*5/3,5B(*"
),;*.*,6* "1"1"1")/"2852"8*"=5/,L2"7.3=),7"28*"6.3K"23"8*(K"28*"p.*73,"I*K5.29*,2"3;"+7.)6'(2'.*"
-3".*/*5.68>"8*"=5/"2.A),7"23"95T*"93,*A1Q]1"p,"28*"328*."85,->"=8*,"28*"Ip& "/3'782"23"
/*)S*"8*9K"7.3=," ',-*."5"K)(32"K.37.59" )," J*/2"V).7),)5"2852"=5/"23"B*"2.5,/K3.2*-" ;3."
K.36*//),7"),":*,,/A(@5,)5>"28*";*-*.5("63'.2"-*6(),*-"23"5((3="28*"/*)S'.*"5,-"5((3=*-"28*"
/8)K9*,21"?,)2*-"C252*/"@1"N5((3.A>"a[#"P1"C'KK1"a-"a[[>"a__b_Z"\C1I1"J1 "V51"#$%Z]1"

202 C85,,3,"C9)28>"H32*>"Hemp on the Horizon: The 2018 Farm Bill and the Future of 
CBD>"Z_"H141 <1 REV1 + DDENDUM"aY>"`X"\#$#$]1"

203 +(*d5,-.)5"F'..)/>" Buying CBD? It’s Best to Bring Cash>"DNDIANAPOLIS CTAR >"p621"##>"
#$%Z>"52"+%"\M+663.-),7"23"28*"?CI+L/"=*B/)2*>"28*"57*,6A"=)((",32".*@)*="5,A"/252*"K(5,/"
',2)(";*-*.5(".*7'(52)3,/";3."8*9K"K.3-'62)3,"73"),23"*;;*621Q]1"

204 r/25B()/89*,2"3;"5"I39*/2)6"0*9K":.3-'62)3,":.37.59>"_`"P*-1"R*71"Y_>Y##>"Y_>Y##"
\p621"a%>"#$%Z]"\*dK(5),),7"2852"?CI+"=3'(- "3K*.52*" ',-*."28*"),2*.)9";),5(".'(*";3."2=3"
A*5./"',2)("5";),5(".'(*" 63'(- "B*")9K(*9*,2*-]1"

205 ["41P1R1"WW"ZZ$1a\5]\a]\)]>"ZZ$1#X\*]"\#$#$]1"
206 See, e.g.>"N)685*("H*K@*'d>"Changes Needed to Hemp Interim Final Rule as Comments 

Are Due>"+ M1 PARM FUREAU PEDLN" \&5,1" a$>" #$#$]>" 822K/Off===1;B13.7f95.T*2b
),2*(f485,7*/ bH**-*- b23b0*9K bD,2*.)9bP),5(bR'(* b5/b4399*,2/ b+.* bI'* "
h822K/OffK*.95166fYI`0b4&nN k" \M+/" 3;" &5,1" a$>" ?CI+" .*K3.2*-" 3,(A" ``" 5KK.3@*-"
(5B3.523.)*/"),"##"-);;*.*,2"/252*/1Q]e"see also RA5,"P5).6(328>"Fed Rules Cast Cloud on Hemp 
Industry>"CTAR ^ RIB1 \N),,*5K3()/ ]>"&5,1"%%>"#$#$>"52"%+"\MN),,*/325"-3*/",32"85@*"5"Ir+b
.*7)/2*.*-"(5B"\)2"'/*/"5"28).-bK5.2A"(5B]1Q]1"



 

2021] CANNABIS BANKING 1077 

 

USDA announced it was delaying enforcement of this requirement.207 The 
interim final rule also required the destruction of any hemp crop found to contain 
more than 0.3% THC.208 Hemp producers generally prefer a rule that allows for 
mitigation when crops only narrowly miss the threshold, such as extracting the 
THC, processing the entire plant as biomass, or mixing the “hot” crop with other 
plants to dilute the overall concentration.209 

Upon issuance of the interim final rule, USDA began reviewing plans from 
states and Indian tribes.210 On December 27, 2019, it announced approval of the 
first set of plans, including plans from “the states of Louisiana, New Jersey, and 
Ohio, and the Flandreau Santee Sioux, Santa Rosa Cahuilla, and La Jolla Band 
of Luiseno Indian Tribes.”211 USDA approved other state and tribal plans 
later.212  

Not all states elected to develop a plan. Hawaii, Mississippi, and New 
Hampshire chose to let USDA assume regulatory authority over hemp 
 

207 :.*//" R*(*5/*>" ?CI+>" ?CI+>" Ir+" :.3@)-*" pK2)3,/" ;3." <5B/>" I)/K3/5(" 3;" H3,b
439K()5,2"0*9K":(5,2/"\P*B1"#[>"#$#$]>"822K/Off===159/1'/-5173@fK.*//b.*(*5/*f'/-5 b-*5b
K.3@)-*b3K2)3,/b(5B/b-)/K3/5(b,3, b639K()5,2b8*9KbK(5,2/"h822K/OffK*.95166f#&R:bFUXNke"["
41P1R1"W"ZZ$1a\5]\a]\)))]\0]"\#$#%]"\M+;2*."I*6*9B*."a%>"#$##>"C252*/"5,-"D,-)5,"^.)B*/"/85(("
.*l').*"2852"3,(A"(5B3.523.)*/".*7)/2*.*-"=)28"28*"Ir+"95A"63,-'62"2*/2),7"h3;"8*9Kk1Q]1"

208 ["41P1R1"W"ZZ$1a\5]\a]\)]"\#$#$]"\M<32/"2*/2*-"5,-",32"6*.2);)*-"BA"28*"Ir+b.*7)/2*.*-"
(5B3.523.A"52"3."B*(3="28*"566*K25B(*"8*9K"^04"(*@*("95A",32"B*";'.28*."85,-(*->"K.36*//*-"
3."*,2*."28*"/2.*59"3;"6399*.6*"5,-"28*"K.3-'6*."/85(("*,/'.*"28*"(32")/"-)/K3/*-"3;"1"1"1"1Q]e"
see also id." W"ZZ$1#[\5]" \M45,,5B)/" K(5,2/" *d6**-),7" 28*" 566*K25B(*" 8*9K" ^04" (*@*("
63,/2)2'2*" 95.)G'5,5>" 5" /68*-'(*" D" 63,2.3((*-" /'B/25,6*" ',-*." 28*" 43,2.3((*-" C'B/25,6*/"
+62"1"1"1">"5,-"9'/2"B*"-)/K3/*-"3;"),"5663.-5,6*"=)28"28*"4C+"5,-"Ir+".*7'(52)3,/";3',-"52"
#%"4PR"%a%[1%Y1Q]1"

209 See P5).6(328>"supra",32*"#$X"\.*K3.2),7"2852"N),,*/325"Mh/k252*"3;;)6)5(/ "85@*"5/T*-"28*"
;*-/"23"5((3=".*9*-)52)3,"1"1"1">",32),7"2852"8)78"^04"(*@*(/"65,"B*"-)('2*-"-'.),7"K.36*//),7"
3."BA"B(*,-),7"83K"8*9K"=)28"K(5,2"952*.)5("2852"2*/2*-"B*(3="28*"(*75("()9)2Q]e":.*//"R*(*5/*>"
N5),*" I*K L2" 3;" +7.)61>" 43,/*.@52)3," q" P3.*/2.A>"̂ 8*" N5),*" I*K5.29*,2" 3;" +7.)6'(2'.*>"
43,/*.@52)3,"5,-"P3.*/2.A"C*,-/"4399*,2/"23"?CI+"3,"D,2*.)9"P),5("0*9K"R'(*"\I*61"`>"
#$%Z]>" 822K/Off===195),*173@f-56;f5B3'2f,*=/f,*=/1/829(t)-w%_#X#a$" h822K/OffK*.95166"
f0XnV b_ima k" \M̂8*" /252*/" 63..*62)@*" 562)3," K(5," /83'(-" B*" 5((3=*-" 23" ),6('-*" 7.3=*."
.*l').*9*,2/"23"*d2.562";.39"3."K.36*//"28*"*,2).*"K(5,2"5/"B)395//"=8*,"2325("^04"(*@*(/"5.*"
5B3@*"$1au"5,-"B*(3="$1Yu1Q]1"

210 r/25B()/89*,2"3;"5"I39*/2)6"0*9K":.3-'62)3,":.37.59>"_`"P*-1"R*71"Y_>Y##>"Y_>Y#["
\p621"a%>"#$%Z]1"

211 :.*//"R*(*5/*>"?CI+ >"?CI+"+KK.3@*/"P)./2"C252*"5,-"^.)B5("0*9K":.3-'62)3,":(5,/"
\I*61" #[>" #$%Z]>" 822K/Off===159/1'/-5173@f63,2*,2f'/-5b5KK.3@*/b;)./2b/252*b5,- b2.)B5(b
8*9KbK.3-'62)3,bK(5,/"h822K/OffK*.95166fjFXPb_?nYk1"

212 See, e.g.>":.*//"R*(*5/*>"?CI+ >"?CI+"+KK.3@*/"C*@*,"C252*>"̂ .)B5("0*9K":.3-'62)3,"
:(5,/ "\&5,1" #[>" #$#$]>"822K/Off===159/1'/-5173@f63,2*,2f'/-5b5KK.3@*/b/*@*,b/252*b2.)B5(b
8*9KbK.3-'62)3,bK(5,/" h822K/OffK*.95166fUZCYbR^R_k" \I*(5=5.*>" H*B.5/T5>" ^*d5/>"
43(3.5-3"R)@*."D,-)5,"^.)B*/>"P3.2"F*(T,5K"D,-)5,"4399',)2A>"D3=5"^.)B*"3;"E5,/5/"5,-"
H*B.5/T5>"5,-"n'.3T"̂ .)B*]e":.*//"R*(*5/*>"?CI+>"?CI+"+KK.3@*/"P)@*"C252*>"̂ .)B5("0*9K"
:.3-'62)3," :(5,/ " \P*B1" #$>" #$#$]>"822K/Off===159/1'/-5173@f63,2*,2f'/-5b5KK.3@*/b;)@*b
/252*b2.)B5(b8*9KbK.3-'62)3,bK(5,/"h822K/OffK*.95166f_j_nb&inH k"\J5/8),723,>"JA39),7>"
p23*bN)//3'.)5"^.)B*>":.5).)*"F5,-":325=5239)"H52)3,>"5,-" C5,2**"C)3'd"H52)3,]1"
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production within their jurisdiction.213 In addition, many states, including the 
large hemp-producing states of Colorado and Kentucky, elected to continue 
operating under the 2014 pilot program, rather than immediately develop a new 
plan consistent with the interim final rule.214 For some states, this decision was 
driven by the complications associated with constructing a new regulatory 
framework before the new planting season. Tennessee, for example, needed time 
“to fine-tune laboratory operations, inspection procedures, and sampling 
processes before transition[ing] to” a 2018 Farm Bill plan.215 These impediments 
to new state plans were exacerbated by the 2020 global coronavirus pandemic.216 
Other states continued operating under their pilot programs because they were 
displeased with portions of USDA’s interim final rule and thought that hemp 
producers might be better off under their state’s pilot program.217 States cannot, 
however, operate under a 2014 pilot program indefinitely. Originally, the 
authorization for 2014 pilot programs would have expired on October 31, 2020 
(one year after the issuance of the interim final rule),218 but in appropriations 
legislation, Congress extended the deadline until September 30, 2021.219 Absent 
another extension, states and hemp producers operating under a pilot program 
will have to transition to a USDA-approved plan, seek federal licensing, or stop 
cultivating hemp. 
 

213 See Status of State and Tribal Hemp Production Plans for USDA Approval>"?CI+ >"
822K/Off===159/1'/-5173@f.'(*/b.*7'(52)3,/f8*9Kf/252*b5,- b2.)B5(bK(5,b.*@)*="
h822K/OffK*.95166f[+ZFbmrXmk"\(5/2"'K-52*-"N5.1"##>"#$#%]1"

214 ?CI+ L/"=*BK57*"()/2/"28*";3((3=),7"/252*/"5/"3K*.52),7"',-*."28*"#$%`"K)(32O"+(5B595>"
+(5/T5>"+.T5,/5/>"43(3.5-3>"43,,*62)6'2>"D((),3)/>"E*,2'6TA>"N5),*>"N3,25,5>"H*="N*d)63>"
H*="n3.T>"H3.28"45.3(),5>"H3.28"I5T325>"p.*73,>"̂ *,,*//**>"?258>"V*.93,2>"V).7),)5>"J*/2"
V).7),)5>"5,-"J)/63,/),1" Id."

215 Tennessee Hemp Growers Get Another Year to Transition to Federal Program> 
^ ENNESSEAN>" I*61" #a>"#$#$>" 52" +`" \.*K3.2),7" 2852" ^*,,*//**" *dK*62/" 23" 3K*.52*" ',-*." 5"
?CI+ b5KK.3@*-"K(5,"),"#$#%]1"

216 ^8*.*/5"F*,,*22>"A Patchwork of Regulations: Hemp Pilot Programs Here to Stay 
Through 2021>"0 EMP mROWER"\I*61"%Y>"#$#$]>"822K/Off===18*9K7.3=*.1639f5.2)6(*f8*9Kb
K)(32bK.37.59b*d2*,/)3, b/252*b.*7'(52)3,/ b2.*,-/ b#$#$b;5.9 bB)((f" h822K/OffK*.95166frZ4_b
nV^a k"\MI3S*,/"3;"/252*/"3K*.52),7"',-*."28*)."K)(32"K.37.59/"*/25B()/8*-"BA"28*"#$%`"P5.9"
F)(("=*.*"/'--*, (A"(*;2"23",32"3,(A"-*@*(3K"/2.)62*.".*7'(52)3,/>"B'2"5(/3"*,;3.6*"28*9>"5(("=)28"
9),)95("63,2562"=)28"28*)."63((*57'*/"-'*"23"/36)5("-)/25,6),7"9*5/'.*/1Q]1"

217 ^8*.*/5"F*,,*22>"States Follow 2014 Farm Bill amid Concern for USDA’s Interim 
Final Rule: Update>"0 EMP mROWER" \N5A" %#>" #$#$]>" 822K/Off===18*9K7.3=*.1639"
f5.2)6(*f/252*/b;3((3=b#$%b̀;5.9 bB)((b63,6*., b'/-5 b),2*.)9 b;),5(b8*9Kb.'(*f" h822K/Off"
K*.95166f[J^C b̀_F` k"\MJ8)(*" -*@)/),7" 5" 8*9K" K.37.59" )," 639K()5,6*" =)28" ;*-*.5("
.*7'(52)3,/")/" ,3"*5/A"25/T>"5"(5.7*".*5/3,"/39*"/252*/"5.*"83(-),7"3,23"K)(32"K.3@)/)3,/")/"
B*65'/*"28*A"83K*"28*"?CI+"=)(("5-G'/2")2/".*7'(52)3,/>"95,A"3;"=8)68"85@*"-.5=,";)*.6*"
6.)2)6)/9" 5,-" 63,6*.," 28.3'783'2" 28*" ),-'/2.A1Q]e"see also supra" ,32*/" #$Yb$Z" 5,-"
56639K5,A),7"2*d2"\-)/6'//),7"63,2.3@*./)5("K.3@)/)3,/"3;"?CI+L/"),2*.)9";),5(".'(*]1 "

218 r/25B()/89*,2"3;"5"I39*/2)6"0*9K":.3-'62)3,":.37.59>"_`"P*-1"R*71"Y_>Y##>"Y_>Y`$b
`%"\p621"a%>"#$%Z]1"

219 43,2),'),7"+KK.3K.)52)3,/"+62>"#$#%"5,-"p28*."rd2*,/)3,"+62>":'B1"<1"H31"%%Xb%YZ>"
W"%##>"%a`"C2521"[$Z>"[%`"\#$#$]1"
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In January 2021 (after many state and tribal plans were approved), USDA 
published the final version of its hemp rule.220 One of the key changes was the 
creation of a larger threshold before cannabis containing more than 0.3% THC 
was deemed a negligent violation of the law. Under the interim final rule, hemp 
producers were not negligent if they made “reasonable efforts to grow hemp and 
the cannabis (marijuana) does not have a delta-9 tetrahydrocannabinol 
concentration of more than 0.5 percent.”221 Under the new rule, the threshold 
THC concentration for a negligent violation is raised to 1.0%.222 This “provides 
a greater buffer and reduces farmers’ exposure to risk of violation accrual and 
license suspension.”223  

USDA’s final rule also allows farmers to remediate (as opposed to destroy) a 
crop that initially tests above the acceptable THC level.224 As USDA explained:  

[H]emp producers should have the opportunity to remediate non-compliant 
crops in order to minimize financial risk associated with the loss of 
investment in their hemp crop. For this reason, [the] final rule allows 
remediation activities, either disposing of flower materials and salvaging 
the remainder of the plant or blending the entire plant into biomass plant 
material. Through both forms of remediation, producers may be able to 
minimize losses, and in some cases produce a return on investment while 
ensuring that non-compliant material does not enter commerce.225 
While USDA’s final hemp rule took effect on March 22, 2021,226 the bulk of 

hemp licensing occurs through state- or tribe-administered plans. States and 
tribes have not yet had the opportunity to update their laws and hemp 
administration plans to make them consistent with the final rule.227 In sum, the 
licensing of hemp growers is still in a state of flux. In some jurisdictions, hemp 
growers are operating under plans designed to comply with USDA’s interim 
final rule. States and tribes may make changes to their plans to reflect the newly 
 

220 r/25B()/89*,2"3;"5"I39*/2)6"0*9K":.3-'62)3,":.37.59>"_X"P*-1"R*71"YYZX"\&5,1"%Z>"
#$#%]"\63-);)*-"52"["41P1R1"K21"ZZ$]1"

221 ["41P1R1"WW"ZZ$1X\B]\a]>"ZZ$1#Z\5]\a]"\#$#$]1"
222 ["41P1R1"WW"ZZ$1X\B]\a]>"ZZ$1#Z\5]\a]"\#$#%]1"
223 r/25B()/89*,2"3;"5"I39*/2)6"0*9K":.3-'62)3,":.37.59>"_X"P*-1"R*71"52"YX$Y1"
224 See"["41P1R1"W"ZZ$1%" \#$#%]" \MR*9*-)52)3," .*;*./" 23"28*"K.36*//"3;" .*,-*.),7" ,3, b

639K()5,2"65,,5B)/>"639K()5,21"R*9*-)52)3,"65,"366'."BA".*93@),7"5,-"-*/2.3A),7";(3=*."
952*.)5(>"=8)(*".*25),),7"/25(T>"/2*9/>"(*5;"952*.)5(>"5,-"/**-/1"R*9*-)52)3,"65,"5(/3"366'."BA"
/8.*--),7"28*"*,2).*"K(5,2"),23"5"B)395//"()T*"952*.)5(>"28*,".*b2*/2),7"28*"/8.*--*-"B)395//"
952*.)5(";3."639K()5,6*1Q]e"id."W"ZZ$1#["\5((3=),7";3.",3,b639K(5),2"6.3K/"23"B*".*9*-)52*->"
B'2"/K*6);A),7"2852".*9*-)52*-"6.3K/"5.*"/'BG*62"23"2*/2),7"23"63,;).9"639K()5,2"^04"(*@*(/]1"

225 r/25B()/89*,2"3;"5"I39*/2)6"0*9K":.3-'62)3,":.37.59>"_X"P*-1"R*71"52"YX$Y1"
226 Id."52"YYZX1"
227 Compare"["41P1R1"W"ZZ$1a\5]\a]\)))]\r]"\#$#$]"\/252),7"2852"/252*"5,-"2.)B5("K(5,/"9'/2"

),6('-*" Mh5k,"*;;*62)@*"-)/K3/5("K.36*-'.*";3."8*9K"K(5,2/"2852"5.*"K.3-'6*-"2852"-3",32"9**2"
28*".*l').*9*,2/"3; Q"28*"(5=]>"with"["41P1R1"W"ZZ$1a\5]\X]"\#$#%]"\M+"C252*"3."^.)B5("K(5,"
9'/2"),6('-*"5"K.36*-'.*" ;3."28*"-)/K3/5(" or remediation"3;"65,,5B)/"K(5,2/");"28*" /59K(*"
.*K.*/*,2),7"28*"K(5,2"2*/2/"5B3@*"28*"566*K25B(*"8*9K"^04"(*@*(1Q"\*9K85/)/"5--*-]]1 "
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finalized USDA rule. Other hemp growers are operating under state pilot 
programs that are supposed to be exclusively for research purposes.228 These 
pilot programs are poised to expire, leaving these growers subject to a different 
regulatory system.  

And the regulatory infrastructure does not end with the licensing and testing 
of hemp crops. The 2018 Farm Bill emphasized that the U.S. Food and Drug 
Administration (“FDA”) continues to have regulatory authority over hemp-
derived products, including CBD.229 FDA Commissioner Scott Gottlieb wasted 
no time in explaining “the FDA requires a cannabis product (hemp-derived or 
otherwise) that is marketed with a claim of therapeutic benefit, or with any other 
disease claim, to be approved by the FDA for its intended use before it may be 
introduced into interstate commerce.”230 In addition, he emphasized that it is 
illegal to sell “food containing added CBD or THC . . . , or to market CBD or 
THC products as, or in, dietary supplements.”231  

So far the FDA has only approved one cannabis-derived drug, Epidiolex, 
which is used to treat two types of epilepsy.232 It has warned manufacturers and 
retailers of other CBD products that they should stop selling dietary supplements 
and food products claiming to prevent or cure diseases.233 Some states have 
 

228 See C9)28>"supra",32*"#$#>"52"`X"\,32),7"2852"/252*"K)(32"K.37.59/"(*5@*"M/39*"562)@)2)*/"
2852"=*.*"(*75((A"l'*/2)3,5B(*"',-*."28*"#$%`"P5.9"F)((c ),6('-),7"28*"6399*.6)5("/5(*"3;"
4FI"K.3-'62/ c ),"9'.TA"(*75("2*..)23.A";3."28*"2)9*"B*),7Q]1"

229 See ["?1C141"W"%XaZ.\6]1"
230 :.*//" R*(*5/*>" C6322" m322(*)B>" 4399L.>"PI+>" C252*9*,2" ;.39" PI+" 4399)//)3,*."

C6322" m322(*)B>" N1I 1>" 3," C)7,),7" 3;" 28*" +7.)6'(2'.*" D9K.3@*9*,2" +62" 5,-" 28*" +7*,6AL/"
R*7'(52)3,"3;" :.3-'62/"43,25),),7"45,,5B)/"5,-"45,,5B)/ bI*.)@*-"439K3',-/" \I*61"#$>"
#$%_]>"822K/Off===1;-5173@f,*=/b*@*,2/fK.*//b5,,3',6*9*,2/f/252*9*,2 b;-5b6399)//)3,*. b
/6322b7322()*Bb9- b/)7,),7 b57.)6'(2'.*b)9K.3@*9*,2b562b5,- b57*,6A/"h822K/OffK*.95166fPC[#b
_VC[k1"

231 Id."\M 8̂)/")/"B*65'/*"B328"4FI"5,-"^04"5.*"562)@*"),7.*-)*,2/"),"PI+b5KK.3@*-"-.'7/ "
5,-"=*.*"28*"/'BG*62"3;"/'B/25,2)5("6(),)65("),@*/2)752)3,/"B*;3.*"28*A"=*.*"95.T*2*-"5/";33-/"
3."-)*25.A"/'KK(*9*,2/1Q]1"

232 See :.*//"R*(*5/*>"PI+ >"PI+"+KK.3@*/"P)./2"I.'7"439K.)/*-"3;"5,"+62)@*"D,7.*-)*,2"
I*.)@*-" ;.39" N5.)G'5,5" 23" ^.*52" R5.*>" C*@*.*" P3.9/" 3;" rK)(*K/A" \&',*" #Y>" #$%_]>"
822K/Off===1;-5173@f,*=/b*@*,2/fK.*//b5,,3',6*9*,2/f;-5 b5KK.3@*/b;)./2b-.'7 b639K.)/*- b
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likewise issued statements explaining that CBD is not allowed in food products 
and dietary supplements and that products should not make CBD-related health 
claims.234 Other states, however, allow CBD in food.235 In short, even when 
CBD is produced through hemp farming consistent with the 2018 Farm Bill, that 
CBD still cannot (under federal law) be sold or marketed for many of its 
purported useful purposes.236 State law may or may not agree. Nevertheless, it 
is not difficult for U.S. consumers to find food products containing CBD or CBD 
products making claims of therapeutic benefits.237 

D. Banking Guidance 
All along the path of hemp legalization and regulation, the hemp industry and 

its advocates have pressed banking regulators for guidance on providing banking 
services to the industry.238 Regulators, however, have been reluctant to oblige.  
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The first federal guidance on hemp banking was the 2014 FinCEN guidance 
on “marijuana” banking.239 As previously explained, that guidance required 
suspicious activity reporting for marijuana-related transactions.240 Because, at 
the time, all cannabis cultivated in the United States was considered illegal 
marijuana, the guidance applied equally to marijuana and hemp.241 Under this 
guidance, many banks that served state-legal or pilot-program hemp-related 
businesses filed suspicious activity reports.242 However, it is not clear that 
suspicious activity reports were required for transactions related to hemp 
produced in compliance with 2014 Farm Bill pilot programs.243 

The passage of the 2018 Farm Bill legalizing hemp gave bank regulators a 
basis to distinguish between marijuana-related businesses and hemp-related 
businesses. But initially, the NCUA was the only banking regulator to issue new 
guidance.244 The Federal Reserve and OCC stated that they did “not plan to issue 
any guidance because they believe[d] financial institutions [could] legally serve 
the hemp industry using guidance already in place and they prefer[red] to leave 
more decision-making power to banks.”245 FDIC Chairman Jelena McWilliams 
acknowledged that there was “a lot of uncertainty” surrounding hemp banking, 
but explained that the FDIC was providing “extensive training with [its] 
examiners to make sure that . . . they . . . understand what is legal.”246 Like the 
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other federal bank regulators, she stated that “the FinCEN guidance provide[d] 
a clear path for banks on what to do” but cautioned that when banks were unsure, 
they should file suspicious activity reports.247 

The NCUA’s hemp guidance explained that, due to legalization, credit unions 
were no longer required to file suspicious activity reports “for the activity of 
hemp-related businesses operating lawfully, provided the activity is not unusual 
for that business.”248 It also assured credit unions that “[l]ending to a lawfully 
operating hemp-related business is permissible.”249 Nevertheless, the guidance 
warned that “[f]or hemp production to be legal under federal law beyond the 
2014 Farm Bill pilot, the USDA must first promulgate regulations and guidelines 
to implement the hemp production provisions of the 2018 Farm Bill.”250 For 
hemp-related businesses operating under a pilot program, “a credit union needs 
to know how to verify the member is part of the pilot program” and must adapt 
“ongoing due diligence and reporting approaches to any risks specific to 
participants in the pilot program.”251 In any event, a credit union serving a hemp-
related business “needs to know if the business and the product(s) [are] lawful 
under federal and state law, and any relevant restrictions or requirements under 
which the business must operate.”252 

After USDA issued its interim final rule, the other federal bank regulators 
followed the NCUA’s lead and issued a joint statement governing hemp 
banking.253 Like the NCUA, FinCEN, the Federal Reserve, the OCC, and the 
FDIC agreed that “banks are not required to file a Suspicious Activity 
Report . . . on customers solely because they are engaged in the growth or 
cultivation of hemp in accordance with applicable laws and regulations.”254 
They emphasized that “[w]hen deciding to serve hemp-related businesses, banks 
must comply with applicable regulatory requirements for customer 
identification, suspicious activity reporting, currency transaction reporting, and 
risk-based customer due diligence, including the collection of beneficial 
ownership information for legal entity customers.”255 Otherwise, the statement 
gives little information about specific due diligence measures the regulators 
expect banks to employ. 

 
247 Id."52"a#1"
248 <*22*.";.39"R3-,*A"r1"033->"supra",32*"#`` 1!
249 Id."
250 Id."
251 Id."
252 Id."
253 FD1 OF mOVERNORS OF THE PED1 RSRV1 CYS1>  PID4> PIN4rH > p FF1 OF THE 

4OMPTROLLER OF THE 4URRENCY q  4ONF1 OF CTATE FANK CUPERVISORS> : ROVIDING 
PINANCIAL CERVICES TO 4USTOMERS r NGAGED IN 0 EMPbRELATED FUSINESSES" \#$%Z]"
h8*.*),5;2*." #$%Z &OINT 0 EMP FANKING mUIDANCEk>" 822K/Off===1;*-*.5(.*/*.@*173@"
f,*=/*@*,2/fK.*//.*(*5/*/f;)(*/fB6.*7#$%Z%#$a5%1K-;"h822K/OffK*.95166faZJjbiZXnk1"

254 Id."52"#1"
255 Id."52"a"\;332,32*/"39)22*-]1"



 

1084 BOSTON UNIVERSITY LAW REVIEW [Vol. 101:1043 

 

In June 2020, amid concern that the guidance documents were not providing 
sufficient detail to encourage banks to serve the hemp industry, FinCEN issued 
additional guidance.256 It explained that banks should continue to file a 
suspicious activity report if: 

• A customer appears to be engaged in hemp production in a state or 
jurisdiction in which hemp production remains illegal. 

• A customer appears to be using a state-licensed hemp business as a 
front or pretext to launder money derived from other criminal activity 
or derived from marijuana-related activity that may not be permitted 
under applicable law. 

• A customer engaged in hemp production seeks to conceal or disguise 
involvement in marijuana-related business activity.  

• The customer is unable or unwilling to certify or provide sufficient 
information to demonstrate that it is duly licensed and operating 
consistent with applicable law, or the financial institution becomes 
aware that the customer continues to operate (i) after a license 
revocation, or (ii) inconsistently with applicable law.257 

In addition, if a hemp-related business is comingled with a marijuana-related 
business, the bank should continue filing suspicious activity reports as specified 
in FinCEN’s 2014 guidance.258 

FinCEN’s 2020 guidance also discussed the due diligence that regulators 
expect banks to perform when serving hemp-related businesses. For hemp 
growers, banks must get either “a written attestation” that the grower has a valid 
license or a copy of the license itself.259 In some circumstances, banks should 
also gather “crop inspection or testing reports, license renewals, updated 
attestations from the business, or correspondence with the state, tribal 
government, or USDA.”260  

None of the hemp banking guidance documents said much about banking 
hemp-related businesses that are not hemp growers, such as manufacturers or 
retailers of CBD products. Both the 2019 joint hemp guidance and the 2020 
FinCEN hemp guidance warned that the FDA has authority to regulate hemp 
products and that banks should “contact the FDA” for more information.261 The 

 
256 See" PIN4rH > I EPLT OF THE ^ REASURY> PDHb#$#$bm$$%> PIN4rH  mUIDANCE 

REGARDING I UE I ILIGENCE REQUIREMENTS ? NDER THE FANK CECRECY + CT FOR 
0 EMPbRELATED FUSINESS 4USTOMERS %" \#$#$]" h8*.*),5;2*."PIN4rH  0 EMP mUIDANCEk>"
822K/Off===1;),6*,173@f/)2*/f-*;5'(2f;)(*/f#$#$b$XfP),4rHg0*9Kgm')-5,6*gY$_gPDH+<1
K-;"h822K/OffK*.95166f<^_NbVIiik "\*dK(5),),7"2852"28*"5--)2)3,5("7')-5,6*"=5/"M),2*,-*-"
23"*,85,6*"28*"5@5)(5B)()2A"3;";),5,6)5("/*.@)6*/";3.>"5,-"28*";),5,6)5("2.5,/K5.*,6A"3;>"8*9Kb
.*(52*-"B'/),*//*/"),"639K()5,6*"=)28";*-*.5("(5=Q]1"

257 Id."52"a1"
258 Id."52"`1"
259 Id. 52"#ba1"
260 Id."52"ab̀1"
261 #$%Z &OINT 0 EMP FANKING mUIDANCE>"supra",32*"#Ya>"52"ae"PIN4rH  0 EMP mUIDANCE>"



 

2021] CANNABIS BANKING 1085 

 

NCUA guidance cautioned that credit unions need to know if a customer’s 
“product(s)” are lawful.262 

E. Hemp Banking 
What does this mean in terms of banking services for hemp-related 

businesses? When hemp was effectively illegal under federal law, hemp-related 
businesses had banking problems just as the marijuana industry did. The 2014 
Farm Bill’s pilot programs and the 2014 FinCEN marijuana guidance did little 
to expand banking. Although observers hoped the 2018 Farm Bill’s legalization 
of hemp would open the bank doors, the hemp industry still has banking 
problems. This Section explains that regulatory uncertainty, compliance costs, 
and market risk are likely constraining the hemp industry’s access to banking 
services, including credit. 

Almost as soon as farmers began contemplating growing hemp under state-
legal plans, there was concern about the industry’s lack of access to banking 
services.263 This is unsurprising because hemp was still treated as illegal 
marijuana under federal law and banking guidance.264 Bankers, understandably, 
chose to treat hemp as marijuana too. 

After the adoption of pilot programs under the 2014 Farm Bill, most banks 
still avoided the hemp industry completely.265 From the second quarter of 2014 
through the second quarter of 2018, fewer than fifty financial institutions per 
quarter filed a suspicious activity report containing the word “hemp.”266 Banks 
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that provided account services were hesitant to lend.267 Credit card processors 
and other payment companies refused to process hemp-related payments.268  

Oddly, in some places, hemp-related businesses seemed to have more banking 
trouble than marijuana-related businesses. For example, Oregon has a robust 
licensing program for marijuana, but under its pilot program, the “registration 
process for hemp [was] little more than filling out a form and paying a fee.”269 
Banks that served the cannabis industry implemented extensive due diligence 
requirements.270 Marijuana-related businesses were better able to meet those 
“requirements because they already jumped through similar hoops to get their 
licenses.”271 In contrast, hemp-related businesses could not provide the same 
level of documentation to show they were operating lawfully.272 

Why were banks hesitant to provide banking services to hemp-related 
businesses operating under pilot programs? Some blamed onerous suspicious 
activity report requirements established by FinCEN’s 2014 marijuana banking 
guidance.273 Others blamed insufficient banking guidance.274 But many blamed 
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the law: hemp was still largely illegal under federal law, and state laws varied 
widely.275  

Those who blamed federal law for the lack of hemp banking were hopeful 
that the 2018 Farm Bill would fix the problem.276 If the problem was that hemp 
was illegal, legalizing hemp should fix it, they reasoned.277  

Although legalization may have increased the number of banks willing to 
bank hemp-related businesses, the 2018 Farm Bill did not solve hemp’s banking 
problems. As Figure 1 shows, the number of banks filing hemp-related 
suspicious activity reports increased following the 2018 Farm Bill.278 However, 
the total number of banks filing of hemp-related suspicious activity reports 
remained small.279 By December 2019, FinCEN used suspicious activity reports 
to identify 203 banks that were providing services to hemp-related businesses.280 
Of those banks, 142 appeared to serve both marijuana and hemp businesses, 
while 61 served only hemp businesses.281 These 203 banks represent about 2% 
of the financial institutions in the United States.282 
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Figure 1. FinCEN Suspicious Activity Report Data.283 
 

 
 

Other data confirms that there are few banks willing to serve the now-legal 
hemp industry. A December 2019 survey of eighty-five bank executives in 
Wisconsin found that only 38% of their banks accepted deposits from hemp-
related businesses and only 15% of their banks were lending to hemp-related 
businesses.284 

The hemp industry’s problems accessing financial services extends beyond 
access to banks and credit unions. Farm Credit Services of America, one of the 
leading agricultural lenders in Iowa, Nebraska, South Dakota, and Wyoming, 
said it would not immediately begin lending to hemp growers.285 Most major 
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payment networks reiterated they would not process CBD-related 
transactions.286 In addition, Elavon, Inc., “the largest domestic CBD payment 
processor” announced that it was ending service to all hemp-related 
businesses.287  

This means that many in the hemp industry have experiences like that of Ben 
and Taryn Marcus who started hemp farming in Maine and found that their long-
time banks were closing their accounts.288 Indeed, hemp banking remains a large 
enough problem that proponents of the SAFE Banking Act (the bill aimed at 
facilitating marijuana banking) have included a provision that would require 
federal bank regulators to issue guidance “confirming . . . the legality of 
engaging in financial services with businesses selling hemp, hemp-derived CBD 
products, and other hemp-derived cannabinoid products.”289 

1. Regulatory Uncertainty 
One of the remaining barriers to hemp banking is regulatory uncertainty. As 

Section III.C explains, building a regulatory structure for the hemp industry 
required USDA rulemaking.290 It also required that state and tribal governments 
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develop hemp regulation plans.291 This process has been time-consuming and is 
not yet finished. With the state of the law in flux, several financial service 
providers indicated that they were hesitant to offer banking services to the hemp 
industry.292 Elavon (the once-dominant CBD payment processor) explained, 
“After several months supporting this merchant segment, it has become clear 
that the pace of an evolving federal and state regulatory framework makes it 
extremely difficult to validate the qualifications required to operate within this 
industry.”293 MasterCard offered a similar statement: 

 Our rules require our customers to conduct lawful activity where they 
are licensed to use our brands. States are currently developing a regulatory 
framework for the purchase of hemp-based and CBD products, 
incorporating input from both the USDA and the FDA. Given the 
complexity and lack of clarity at this time, we cannot support these 
transactions on our network. As this topic evolves, we will share any new 
developments regarding the use of our products.294 
Some believe that the banking situation might improve now that USDA has 

finalized its rule and states and tribes have established approved plans.295 It is 
too soon to evaluate whether these predictions are correct. Others indicate that 
for some segments of the hemp market, a final USDA rule may not be enough.296 
Businesses focused on CBD manufacturing or sales may need the FDA to 
approve CBD for use in food and dietary supplements before they can easily 
access banking services.297 Problems for CBD-related businesses may be 
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K5A9*,2/";.39"6'/239*./1Q]1"

293 N3//>"supra",32*"#_[1"
294 P5B)5,>"supra",32*"#_X1"
295 See F'..)/>" supra",32*"#$a>"52"+%"\/252),7"2852"D,-)5,5"B5,T*./"=*.*"8*/)25,2"23"B5,T"

8*9K"B*65'/*"28*A"-)-",32"=5,2".*7'(523./"5/T),7>"MJ8A"-)-"A3'"95T*"5"(35,"3."25T*"5"-*K3/)2"
B*;3.*"28*"/252*"K(5,"=5/"5KK.3@*-"5,-"28)/"*,2)2A"-)-,L2"85@*"5"()6*,/*tQ]e I3'7(5/>" supra"
,32*"#_`"\/252),7"2852"̂ *d5/"B5,T/"=*.*".*('625,2"23"(*,-"B*65'/*"M̂*d5/".*7'(523./"5.*"/*@*.5("
93,28/";.39"5-3K2),7".'(*/"',-*."=8)68"28)/",*="),-'/2.A"=3'(-"3K*.52* Q]1"

296 V),6*"C()=3/T)>"Industrial Hemp and the Banks: Slow Going>"0 ARRIS FRICKENO 4ANNA 
<1 FLOG"\&5,1"%X>"#$%Z]>"822K/Off85..)/B.)6T*,1639f65,,5(5=B(37f8*9Kb)/b(*75(b/3b=852/b'Kb
=)28bB5,T/f"h822K/OffK*.95166fZJIE bYE0Zk"\/'77*/2),7"2852"B5,T/"5.*"=5)2),7",32"3,(A";3."
?CI+"5,-"/252*"K(5,/ "B'2"5(/3";3."M5"=5@*"3."2=3"3;"()2)752)3,"23"),2*.K.*2"28*"5-9),)/2.52)@*"
*,@).3,9*,2 Q]1"

297 See"C),7*.>"supra",32*"#`a>"52"%Z"\/252),7"2852"M65'2)3'/"B5,T*./Q"/83'(-"=5)2";3."?CI+"
8*9K" .'(*/>" 5," 5KK.3@*-" /252*" 8*9K" K(5,>" 5,-"Mh9k3.*" 7')-5,6*" ;.39" 28*" PI+ Q"B*;3.*"
B5,T),7" 8*9K"B'/),*//*/]e" F'..)/>" supra",32*"#$a>" 52" +%"\,32),7" 2852"28*"(56T" 3;"PI+"
7')-5,6*" M(*5@h*/k"9*.685,2/"23"3K*.52*"),"7.5A"5.*5/Q]1"
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exacerbated because current banking guidance focuses on hemp farmers, not on 
CBD manufacturers or retailers.298 

2. Compliance Cost and Legal Risk 
Another reason that banks continue to avoid hemp is the cost of compliance 

and the risk associated with compliance failures.299 As explained in Section 
III.C, regulators expect banks to, at a minimum, establish that hemp growers are 
licensed to grow hemp.300 Beyond that, banks must assess the risk posed by each 
customer and undertake additional due diligence consistent with that risk.301 For 
most hemp businesses, banks will need to collect periodic financial 
statements,302 secure representations and warranties that the business is in 
compliance with all applicable law,303 and perform periodic checks to confirm 
that the business is properly licensed.304 For hemp growers, the bank may need 
 

298 See #$%Z &OINT 0 EMP FANKING mUIDANCE>"supra",32*"#Ya>"52"a"\MF5,T/"95A"63,/)-*."
63,2562),7"28*"PI+"=)28"8*9Kb.*(52*-";33->"-.'7>"5,-"63/9*2)6"l'*/2)3,/1 Q]e"PIN4rH  0 EMP 
mUIDANCE>"supra",32*"#YX>"52"`"\MP3."l'*/2)3,/".*(52*-"23"PI+ b.*7'(52*-"K.3-'62/>";),5,6)5("
),/2)2'2)3,/"/83'(-"63,2562"28*"PI+1Q]e"0)(5.A"F.)6T*,>"Banking Woes and Wins for Hemp-
CBD>"0 ARRIS FRICKENO 4ANNA <1 FLOG" \I*61" #`>" #$%Z]>" 822K/Off85..)/B.)6T*,1639"
f65,,5(5=B(37fB5,T),7b=3*/ b5,- b=),/ b;3.b8*9Kb6B-f" h822K/OffK*.95166fH:[rb<iHJ k"
\Mm)@*,"28*";562"1"1"1"2852"=*"-3,L2"85@*"5,A"7')-5,6*";.39";*-*.5("B5,T),7".*7'(523./"/K*6);)6"
23" 8*9Kb4FI" 639 K5,)*/>" A3'L.*" ',()T*(A" 23" /**" ;),5,6)5(" ),/2)2'2)3,/" \=8)68" 5.*" 5(.*5-A"
*d2.*9*(A" 63,/*.@52)@*" 6.*52'.*/]" 3K*,(A" 3." T,3=),7(A" /*.@),7" 8*9Kb4FI" B'/),*//*/1 Q]e"
J)(()59"C'9,*.>" Ask Our Experts: Banking Services>"HEW PRONTIER I ATA"\&',*"%$>"#$#$]>"
822K/Off,*=;.3,2)*.-5251639f65,,5B)/b),/)782/f5/Tb3'. b*dK*.2/bB5,T),7b/*.@)6*/f"
h822K/OffK*.95166f?YJFbJF+C k"\,32),7"2852"28*"G3),2"B5,T),7"7')-5,6*" MK*.25),/"3,(A"23"
8*9K"cultivation>"5"-*(),*52)3,"=8)68"(*5@*/"8*9Kb4FI"639K5,)*/"B'.-*,*-"=)28",*B'(3'/"
(*75("()5B)()2)*/Q"2852"=)(("95T*"B5,T/"M.*('625,2"23"*,757*"=)28"28*"),-'/2.AQ]1"

299 N*,7l)"C',>" Banks Navigate Hazy Regulations to Serve Cannabis Businesses>"J ALL 
CT1 &1" \p621" #X>" #$#$>" YOa$"+N ]>" 822K/Off===1=/G1639f5.2)6(*/fB5,T/b,5@)752*b85SAb
.*7'(52)3,/ b23b/*.@*b65,,5B)/bB'/),*//*/ b%%X$a[$`X$%" \Mô8*" .*5/3," 2852" B5,T*./" 5.*" /3"
.*('625,2" 23" 7*2" ),23" h28*" 65,,5B)/k" ),-'/2.A" )/" K.)95.)(A" 28*" 639K()5,6*e" h28*.*" 5.*k" @*.A"
),2*,/)@*"639K()5,6*".*l').*9*,2/>"93.*"285,"5,A"328*." ),-'/2.A>L"/5)-"N*("F5.,*/>"68)*;"
3K*.52)3,/"3;;)6*."52"pT(58395"C252*"F5,T1Q"\/*63,-"5(2*.,52)3,"),"3.)7),5(]]1"

300 PIN4rH  0 EMP mUIDANCE>"supra",32*"#YX>"52"#ba1"
301 See generally"#$%Z &OINT 0 EMP FANKING mUIDANCE>"supra",32*"#Yae"PIN4rH  0 EMP 

mUIDANCE>"supra",32*"#YXe"<*22*.";.39"R3-,*A"r1"033->"supra ,32*"#`` 1"
302 See"PIN4rH  0 EMP mUIDANCE>"supra",32*"#YX>"52"ae"V),6*"C()=3/T)>"Hemp Banking for 

Credit Unions: Five Key Question>"0 ARRIS FRICKENO 4ANNA <1 FLOG" \&5,1" Y>" #$#%]>"
822K/Off85..)/B.)6T*,1639f65,,5(5=B(37f8*9KbB5,T),7b;3.b6.*-)2b',)3,/ b;)@*bT*Abl'*/2)3,/f"
h822K/OffK*.95166fajVF b?mI? k"\/252),7"2852"B5,T/"/83'(-".*l'*/2"8*9Kb.*(52*-"6'/239*./"
K.3@)-*"M63K)*/"3;"B'/),*//";),5,6),7"-36'9*,2/ Q]1"

303 See"J8)22"C2*),*T*."q"<5,*A"m);;3.->"Hemp Is Here: How Financial Institutions Can 
Prepare for Alabama’s Newest Industry>"+ LA1 FANKERS + SSLN FD1 FRIEFS>"N5Ab&',*"#$%Z>"
52"#>"ab̀ "\MhPk),5,6)5("),/2)2'2)3,/ "/83'(-"6.5;2"/2.3,7".*K.*/*,252)3,/>"=5..5,2)*/>"63@*,5,2/>"
5,-"328*."63,2.562'5("K.3@)/)3,/ "),"57.**9*,2/"=)28"6'/239*./"2852"5.*"25)(3.*-"23"5--.*//"
28*/*"8*9Kb.*(52*-"63,/)-*.52)3,/ "5,-"9),)9)S*"),/2)2'2)3, b.*(52*-".)/T1Q]1"

304 See"PIN4rH  0 EMP mUIDANCE>"supra",32*"#YX>"52"a"\/252),7"2852"5"B5,T"/83'(-"63,/)-*."
7528*.),7"M()6*,/*" .*,*=5(/"h5,-k"'K-52*-"522*/252)3,/Q]e"see also"C2*),*T*."q"m);;3.->"supra"
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to confirm the hemp is growing on the permitted land, the crop does not contain 
impermissibly high levels of THC, the business has appropriate disposal 
protocols for hemp-related products, the hemp is being sold to a licensed 
processor in a state where hemp is legal, and the purchaser is not using the hemp 
to make an impermissible product (like a dietary supplement).305 Some banks 
serving the hemp industry conduct site inspections and perform lab tests.306 For 
hemp processors, manufacturers, or retailers, the bank may need to confirm the 
hemp-related product was grown by a properly licensed farmer in compliance 
with the law, the product does not contain impermissibly high levels of THC, 
the product is not added to food or dietary supplements, and any seller is not 
making health claims.  

Because each state or tribe’s regulatory plan is different, the necessary due 
diligence varies from state to state.307 For example, some states license hemp 
processors but other states do not.308 Some states allow smokable hemp while 
others do not.309 States also have different THC testing protocols for hemp 
plants.310 Bank regulators want to see that each bank has written hemp-specific 
 
,32*"a$a>"52"a"\/252),7"2852"B5,T" -'*" -)()7*,6*" ),6('-*/"M.*l').),7"8*9K"6'/239*./"23"B*"
()6*,/*-"BA"5(("5KK.3K.)52*"57*,6)*/"5,-"23"K*.)3-)65((A"K.3@)-*"K.33;"3;"733-"/25,-),7"=)28"
283/*"57*,6)*/Q]1"

305 See"<*22*.";.39"R3-,*A"r1"033->"supra",32*"#`` e"C()=3/T)>"supra",32*"a$#"\/252),7"
2852"B5,T/"9)782".*l'*/2"2852"8*9Kb.*(52*-"6'/239*./"K.3-'6*" MK.3-'62"-)/K3/5("K.32363(/Q]e"
C',>" supra" ,32*"#ZZ" \/252),7" 2852" :*3K(*/" F5,T>" 5" 6399',)2A" B5,T" )," H*=23,>" H141>"
Ml'*/2)3,/"h)2/"8*9Kb.*(52*-"6'/239*./k"3," *@*.A" /2*K>"7528*.),7" -*25)(/"3,"=852"28*A"5.*"
7.3=),7>"83="28*A"5.*"7.3=),7")2"5,-"83="28*A"5.*"85.@*/2),7"28*"6.3KQ]1"

306 See"C',>"supra",32*"#ZZ1"
307 See C()=3/T)>"supra",32*"a$#1"
308 P3."*d59K(*>"E*,2'6TA"()6*,/*/"8*9K"85,-(*./"5,-"K.36*//3./1"EY1 REV1 CTAT1 + NN1"

W"#X$1_X#\%]\5]"\J*/2" #$#%]"\7)@),7"28*"E*,2'6TA"I*K5.29*,2"3;"+7.)6'(2'.*"5'283.)2A"23"
Mh(k)6*,/*"K*./3,/"=83"=)/8"23"6'(2)@52*>"85,-(*>"K.36*//>"3."95.T*2"8*9KQ]e"a$#"EY1 + DMIN1 
REGS1"Y$O$a%"W"#\` ]"\#$#%]"\M+,A"K*./3,"=83"-3*/",32"83(-"5"K.36*//3.f85,-(*."()6*,/*";.39"
28*"-*K5.29*,2"/85((",32"K.36*//>"85,-(*>"B.3T*.>"3."95.T*2"8*9K"3."328*."65,,5B)/"2852"-3*/"
,32";5(("=)28),"28*"-*;),)2)3,"3;"5"oK'B()6(A"95.T*25B(*"8*9K"K.3-'62L"52"5,A"(3652)3,"=)28),"
28*" 63993,=*5(281Q]1" D," 63,2.5/2>"=8)(*" H3.28" 45.3(),5" .*l').*/" 8*9K" K.36*//3./" 23"
M.*7)/2*.Q"=)28" )2/" D,-'/2.)5(" 0*9K" 4399)//)3,>" )2" 6(5.);)*/" 2852"Mh2k8*" D,-'/2.)5(" 0*9K"
4399)//)3," -3*/" ,32" 85@*" 5'283.)2A" 23" ()6*,/*" 3." 93,)23." 28*" .*7)/2*.*-" K.36*//3./1Q"
Industrial Hemp Pilot Program: Registered Processors> H141 I EPLT OF + GRIC1 q  4ONSUMER 
CERVS1>"822KOff===1,657.173@f8*9KfK.36*//3./),;31829" h822K/OffK*.95166f0`H4bXEECk"
\(5/2"@)/)2*-"+K.1"%a>"#$#%]"\,32),7"2852"5(283'78"28*"4399)//)3,L/"=*BK57*"K.3@)-*/"5"()/2"
3;"8*9K"K.36*//3./"Mh2k8*"()/2")/"K.3@)-*-"5/"5"/*.@)6*"1"1"1"5,-"-3*/",32")9K(A"28*"K.36*//3./"
5.*"562)@*"3."),"733-"/25,-),7"=)28"28*"4399)//)3,"3."328*."K5.2)6)K5,2/Q]1"

309 See"a$#"EY1 + DMIN1 REGS1"Y$O$[$" \#$#%]" \K.38)B)2),7"8*9K"6)75.*22*/"5,-"6)75./]e"
41n1"J83(*/5(*>"D,61"@1"03(639B>"ZXY"P1a-"Y`%"\[28"4).1"#$#$]"\83(-),7"2852"5,"D,-)5,5"(5="
B5,,),7"/93T5B(*"8*9K"),"D,-)5,5"=5/",32"K.**9K2*-"BA"28*"#$%_"P5.9"F)((]e"P.5,T"^)6*"q"
&56T" N*5-3=/>"Interstate Transactions for Industrial Hemp>"in 4ANNABIS <AW a$$O`$$>"
J*/2(5="\-525B5/*"'K-52*-"I*61"#$#$]"\ME*,2'6TAL/"8*9K"K.37.59"K.38)B)2/"6*.25),"2AK*/"
3;"/93T*5B(*"8*9K"=8)(*"93/2"328*."/252*/"-3",32"85@*"K.38)B)2)3,/"3,"/93T*5B(*"8*9K1Q]1"

310 j'),23,"q"C)9K/3,>" supra",32*"#Z#"\MD,"p.*73,>";3."),/25,6*>"28*"23K"_"),68*/"3;"K(5,2/"
5.*"2*/2*-"#_"-5A/"B*;3.*"85.@*/2";3."^04e"),"^*,,*//**>"5"K3.2)3,"3;"28*"23K"28).-"3;"K(5,2/"



 

2021] CANNABIS BANKING 1093 

 

compliance programs that are consistent with federal, state, and tribal law in 
each of the jurisdictions where the bank has customers. Because the law is 
unsettled, banks must update their policies and procedures often.311 

But it is not just a matter of drawing up hemp compliance policies and then 
collecting and reviewing documents from hemp-related businesses. Under the 
law, the line between legal hemp and marijuana is thin. Hemp that is not grown 
in strict compliance with the 2018 Farm Bill and applicable state law is 
marijuana.312 For example, as discussed, “hot” hemp that exceeds the 0.3% THC 
content is illegal.313 Because hemp growers have little experience, the quality of 
hemp seed is still developing, and THC content can be influenced by variables 
like crop watering and weeds, it is easy for a hemp grower to end up with plants 
that exceed the 0.3% threshold.314 “In 2019, more than half of all hemp crops 
grown in Hawaii were hot.”315 

If purported “hemp” is instead marijuana, there are unpleasant consequences 
for both the business and the bank.316 Under USDA’s interim final rule, the 
illegal crops or products were destroyed.317 This could leave a borrower with no 
income to repay a bank loan.318 USDA’s final rule improves this situation by 

 
5.*"2*/2*-"a$"-5A/"B*;3.*"85.@*/21"43(3.5-3"3,(A"2*/2/"28*"23K"#"),68*/"3;"8*9K"K(5,2/1Q]1"

311 See"&*//)65"45B5((*.3>"Initiating a Hemp Banking Program>"+F+  FANK 4OMPLIANCE>"
&5,1bP*B1"#$#%>"52"%`>"%["\M:*.85K/"28*"93/2"-5',2),7"K5.2"3;"-*/)7,),7"5"K.37.59";3."/*.@),7"
8*9Kb.*(52*-" B'/),*//*/" )/" 28*" 639K(*d" 5,-" -A,59)6" (*75(" *,@).3,9*,21" 485,7*/" 23" 28*"
(*75()2A"3;"6*.25),"K.3-'62/"3."685,7*/"),"()6*, /),7".*l').*9*,2/"65,"5(/3")9K562"28*"593',2"
3;".*7'(523.A".)/T"h5,k"),/2)2'2)3,"),6'./1 Q]1"

312 ["?1C141"WW"%XaZK\*]>"%XaZl\6]1"
313 Id."W"%XaZK\*]\#]\+]\)))]1"
314 See I3,,*((*"r((*.>" Hemp Farmers Hit Host of Hurdles>"I ES N OINES REG1>"H3@1"#` >"

#$#$>"52"+`"\.*K3.2),7"2852"8*9K"6.3K/"),"D3=5"2*/2*-"M832Q"5;2*."28*"K(5,2/"B*659*"/2.*//*-"
;.39"=**-/"5,-"5"(56T"3;"=52*.]e"C',>"supra",32*"#ZZ"\MoD2")/"562'5((A"@*.A"*5/A";3."5"8*9K"
K.3-'6*." 23" ),5-@*.2*,2(A>" 3." K*.85K/" ,32>" K.3-'6*" 5" K.3-'62" 2852" )/" (*75((A" 6(5//);)*-" 5/"
h95.)G'5,5k" .528*."285,"8*9K>L"/5)-" I5,"R3-5>"63b;3',-*." 5,-"68)*;" *d*6'2)@*"3;" ;),2*68"
639K5,A"+B565" ),"H3.28"<)22(*"R36T>"+.T1>"=8)68"K.3@)-*/"B5,T),7" /*.@)6*/"23"65,,5B)/"
B'/),*//*/1 Q"\5(2*.52)3,"),"3.)7),5(]]1"

315 r.)6"C5,-A>"Hawaii Farmers Prepare for Nov. 1 Transition to USDA Program>"0 EMP 
mROWER" \p621" %a>" #$#$]>" 822K/Off===18*9K7.3=*.1639f5.2)6(*f85=5))b8*9Kb;5.9*./ b
2.5,/)2)3,b'/-5 b()6*,/),7f"h822K/OffK*.95166f0#[CbFJ`[ ke"cf."r/25B()/89*,2"3;"5" I39*/2)6"
0*9K":.3-'62)3,":.37.59 >"_X"P*-1"R*71"YYZX>"YX$`"\&5,1"%Z>"#$#%]"\M+/"3;"H3@*9B*."#$#$>"
2=*,2A"C252*/"5,-",),*"^.)B*/"3K*.52),7" ',-*."28*"#$%_"P5.9"F)((".*K3.2*-"`>%Z#"()6*,/*-"
K.3-'6*./ ".*K.*/*,2),7"X>%XX"56.*/"K(5,2*-1"p;"28*/*"56.*/"K(5,2*->"28*.*"=*.*"#a%"-)/K3/5(/"
.*K.*/*,2),7"[a$"56.*/ "-)/K3/*-"-'*"23",32"9**2),7"28*"$1a"K*.6*,2"566*K25B(*"8*9K"^04"
(*@*(1Q]1"

316 F5..A"+1"+BB322"q"&59*/"F1"i56T>"Current Banking Issues in the Cannabis Industry>"
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;),5,6)5("),/2)2'2)3,/"23"25T*"-*K3/)2/"5,-"(*,-"93,*A"23"(*75("o8*9KL"K.3-'6*./"5,-"/*((*./>"
28*.*")/"/)7,);)65,2"(*75(".)/T"),"28*"*@*,2"5,A"K.3-'6*./"K.3-'6*"/'68"K.3-'62/"2852"*d6**-"5"
$1abK*.6*,2"^04"(*@*(1Q]1"

317 See"["41P1R1"WW"ZZ$1a\5]\a]\)]>"ZZ$1#["\#$#$]1"
318 See"?CI+>  CTATE : ILOT : ROGRAMS REVIEW>"supra",32*"%[X>"52"a$"\M+"/)7,);)65,2".)/T"
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allowing farmers to remediate hot crops.319 However, it may not be possible to 
remediate all crops.320 Those remediated will likely yield lower than initially 
expected prices,321 potentially impacting a borrower’s ability repay loans. In 
addition, regulatory guidance suggests that banks should file suspicious activity 
reports for customers whose cannabis does not meet the legal definition of 
hemp.322 There is, for example, no guidance that relieves banks from filing 
suspicious activity reports for customers whose cannabis tests above the 0.3% 
THC limit for hemp but below the 1.0% threshold for a negligent violation of 
the law. Finally, repeated violations or cannabis that significantly exceeds the 
0.3% THC level may cause law enforcement, hemp regulators, and bank 
supervisors to conclude that the customer (and perhaps the bank) were 
knowingly violating criminal law.323 

All of this leaves many banks unwilling to perform the additional required 
compliance associated with hemp-related accounts. The banks that do provide 
services do so only with higher customer fees.324  

3. Credit and Market Risk 
Finally, some banks are hesitant to lend to hemp-related businesses because 

those businesses are risky. In addition to the compliance and legal risk 
 
),"8*9K"95.T*2/")/"95,57),7"(*@*(/"3;"^041"D;"5"K.3-'62"2*/2/"8)78*."285,"$1a"K*.6*,2"^04>"
)2"65,,32"(*75((A"B*"/3(-"3."K3//*//*-";3."/5(*1"D,639*"73*/"23"S*.3"5,-"5--)2)3,5("63/2/";3."
-)/K3/5("5,-"(*75(".)/T/"5.*"),6'..*-1 Q]1"
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320 ^8*"+.)S3,5"I*K5.29*,2"3;"+7.)6'(2'.*".*K3.2/"2852"3;"28*"2=*,2Ab;)@*"(32/"2852"2*/2*-"
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5B(*"23"/'66*//;'((A".*-'6*"^04"B*(3="$1au1"See"<*22*.";.39"m1"&38,"45.5@*225>"+//361"I).1>"
+.)S3,5" I*K L2" 3;" +7.)61>" 23" ?CI+" +7.)61" NT271" C*.@1" #" \p621" #>" #$#$]>"
822K/Off-3=,(35-/1.*7'(52)3,/173@f+NCbC4b%Zb$$`#bYX`Yf5225689*,2g%1K-;"
h822K/OffK*.95166fmn#RbH0aRk"\/252),7"2852".*9*-)52)3,"M95A",32"B*"5,"3K2)3,";3."6.3K/"2852"
5.*"/)7,);)65,2(A"3@*."28*"(*75("28.*/83(-Q]1"

321 See"id."\Mh^k8*"95.T*2"@5('*";3."28*"h.*9*-)52*-k"9)((*-"5,-"B(*,-*-"B)395//"95A"B*"
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previously described, bankers must evaluate the credit and market risk for an 
industry that, until recently, did not legally exist. This is not an easy task, but 
some pitfalls are readily apparent.  

First, most farmers are inexperienced in growing hemp. Accordingly, startup 
costs will be high as they acquire the necessary expertise and equipment.325 For 
example, many hemp farmers harvesting their crops learned that “[c]utting the 
crop down and drying it in the field like hay for several days degraded the CBD 
content and ultimately reduced the value of the crop[, but w]et baling caused 
mold and fermentation, ruining the crop completely.”326 To avoid these 
problems, some farmers are experimenting with mechanized harvesting 
techniques that allow the hemp to be harvested and dried quickly.327 With such 
a steep and expensive learning curve, some farmers failed.328 It can be difficult 
for bankers evaluating loan applications to decide which farmers will succeed. 

In addition, evaluating the opportunity for profit in the hemp industry is 
difficult. When Congress legalized hemp, many new farmers rushed to plant the 
crop. In 2019, “[a]cres of cultivated hemp in the U.S. surged to more than 
285,000 . . . from 78,000 in 2018.”329 Colorado Commissioner of Agriculture 
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Kate Greenberg described it as “a mad rush.”330 This created a glut of hemp and 
led the price of hemp biomass to plummet.331 The market was so grim that, by 
the end of 2019, some hemp growers were unable to sell their crop.332 Consumer 
CBD prices also decreased.333 In an apparent market correction, hemp 
production fell in 2020.334 But because some farmers stored the hemp they could 
not sell, it may take several years for the supply of hemp to stabilize.335  

Moreover, demand for hemp products is as uncertain as the supply. Forecasts 
of the demand for CBD have been bullish336 but in the long run may not pan out. 
Many hope that CBD will prove therapeutic for a variety of ailments.337 But 
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demand for CBD may sour if some of the benefits cannot be scientifically 
substantiated338 or if CBD is discovered to have negative side effects.339 
Declining interest in CBD might lead the hemp industry to shift its focus from 
CBD to fiber and seeds, causing price volatility in those market segments.340 

Finally, the hemp industry, like other industries, is influenced by economic 
conditions and noneconomic forces. For example, in northern California, hemp 
producers were threatened by wildfires.341 And many hemp-related businesses 
felt the economic sting produced by the 2020 coronavirus pandemic and 
accompanying advice that people should stay at home to avoid infection.342 
Given these factors, it seems likely that hemp will experience significant price 
volatility in the short term as the market calibrates supply with demand.343 In 
this environment, only the most risk-tolerant banks will consider lending. 

IV. LESSONS FOR THE MARIJUANA INDUSTRY 
The marijuana industry can learn from the hemp industry’s banking 

experience. Hemp’s experience suggests that legalization alone—or narrower 
measures assuring banks that they can serve customers in strict compliance with 
state law—will not result in immediate, widespread marijuana banking. Most 
banks require a clear regulatory structure enabling them to verify whether 
customers are following the law. Guidance from banking regulators can help by 
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clarifying the amount of due diligence banks must perform for marijuana-related 
customers. However, even with legalization and regulatory certainty, market 
conditions may hamper lending. While the legal marijuana industry is in its 
infant stage, market volatility makes lending risky. Once the industry matures, 
banking will be more available but may remain costly as banks navigate the 
regulatory structure that will (presumably) still surround marijuana.  

A. Legislation Might Not Lead to Banking 
Narrow legislative measures like those proposed in the SAFE Banking Act 

will not lead to widespread, inexpensive marijuana banking. The SAFE Banking 
Act leaves in place a burdensome suspicious activity reporting scheme that 
drives up account costs and dissuades many from banking the marijuana industry 
now.344 As long as suspicious activity reporting is required for marijuana-related 
businesses, banking the industry will be difficult and costly.345 In addition, many 
banks and payment processors cite marijuana’s illegal status under federal law 
as the reason they do not bank the industry.346 The SAFE Banking Act would 
not change that.  

Federal legalization of marijuana is also unlikely to immediately solve the 
marijuana industry’s banking problems. Hemp legalization did not throw open 
the doors of all banks. Instead, most banks waited on the sidelines as federal, 
state, and tribal officials worked to develop a regulatory framework to oversee 
the industry.347 If Congress legalized marijuana, it seems likely this same 
dynamic would play out in marijuana banking. Marijuana would not become 
broadly legal. Instead, federal, state, and tribal officials would have to create a 
new regulatory framework. This would involve deciding which products are 
legal and specifying who may grow, process, sell, and buy them. Even states that 
have already legalized marijuana would have to adjust their regulation to 
conform to a new federal structure. In the years immediately following 
legalization, while the law and regulatory structure is developing, most banks, 
including the largest financial service providers, are likely to avoid the 
industry.348 Indeed, some banks currently serving the marijuana industry may 
discontinue their service to allow time to adjust their compliance programs. 
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B. Regulatory Uncertainty Hurts Banking 
Beyond legalization, the hemp experience teaches us that the content of the 

regulatory structure matters for marijuana banking. Because banks must conduct 
sufficient due diligence to determine whether their customers are operating in 
compliance with federal, state, and tribal law,349 regulatory structures that allow 
banks to verify legal compliance are more likely to lead to banking.  

The hemp experience shows that the content of the federal regulatory 
structure matters for banking. Under USDA’s interim final rule, the legal 
consequence of cannabis that exceeded the allowed THC content was complete 
destruction of the non-compliant cannabis crop.350 Diligent and honest growers, 
however, could not be certain that their cannabis crop would not test above the 
legal limit.351 Moreover, no amount of bank due diligence could confirm that a 
hemp customer who was complying with the law today would not be out of 
compliance when its product was tested. If a customer’s cannabis crop tested 
hot, the bank risked loss from credit extended to the customer and would likely 
be required to file suspicious activity reports.352 Unsurprisingly, many banks 
thought this regulatory system presented too much risk. USDA recognized the 
chilling effect this approach had on banking and amended its hemp rule to allow 
remediation of non-compliant cannabis.353 The final rule also increases the 
threshold of THC allowed before noncompliance is considered a negligent 
violation.354 As policy makers consider cannabis regulatory schemes, they 
should avoid creating situations where it is difficult for the industry and banks 
to confirm compliance with the law, as the consequences of non-compliance are 
financially significant.  

The hemp experience also shows that robust state licensing programs may 
facilitate banking. When, under the Oregon hemp pilot program, state licensing 
required little information, banks were more hesitant to offer banking services 
to hemp-related businesses than to the more heavily regulated marijuana-related 
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businesses.355 In essence, the state licensing of marijuana provided information 
that banks could rely on as part of their compliance processes and reduced bank 
compliance risk.  

This experience is consistent with evidence from marijuana industry itself. In 
Washington, the state tightly regulates marijuana and tracks both plant and 
product from growth through sale to consumers.356 The state shares the tracked 
information with banks and other financial service providers, making it easier 
for them to confirm that licensees follow state law and do not violate federal 
enforcement priorities.357 As a result, banking options for marijuana-related 
businesses in Washington are relatively robust.358 In contrast, California initially 
delegated the task of overseeing marijuana businesses to local governments.359 
They were slow to adopt statewide comprehensive regulations.360 As a result, 
banks have a more difficult time confirming that a business is following state 
law and fewer banks are willing to serve the marijuana industry.361 

This is not to suggest that overly burdensome regulatory structures are the key 
to banking services. Rather, cannabis regulators should consider how they can 
streamline the compliance process for banks by making it clear who is properly 
licensed and what they are licensed to do. Bank regulators also play a role in 
streamlining compliance processes and reducing compliance burdens. 
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Following hemp’s legalization, most federal banking regulators believed 
additional guidance was not necessary.362 It took regulators nearly a year to issue 
the joint hemp banking guidance.363 During the interim, some banks serving 
hemp-related businesses continued to file suspicious activity reports364—reports 
that the guidance eventually explained were not required. Banks waited even 
longer for additional clarity about due diligence requirements.365 This may have 
prevented some banks from entering the market and kept banking costs high for 
hemp-related businesses at banks that did enter the market. 

If it was not clear before, it should be clear now: banks considering providing 
services to cannabis-related businesses want to know what their regulators 
expect of them. When regulators provide direction about the amount and types 
of information banks must gather, it reduces banks’ legal risk and increases the 
likelihood that banks will offer services to the industry. Because federal bank 
regulators were reluctant to issue hemp guidance, Congress should include a 
requirement that the regulators adopt guidance in any marijuana legalization 
legislation. 

C. Credit, Market, and Other Risks Remain 
Over time, if Congress legalizes marijuana, the regulatory structure stabilizes, 

and the compliance requirements are clarified, more banks will serve the 
marijuana industry.366 At the same time, decreased compliance costs and 
competition among banks would reduce the cost of banking services for 
marijuana-related businesses. But even at this stage, marijuana-related 
businesses should expect to have fewer banking options and pay more for 
banking services than the average business.  

As the hemp experience illustrates, legalization creates a new industry where 
product supply may not be well calibrated with demand. After hemp’s 
legalization, many new farmers entered the market.367 Consequently, the amount 
of hemp produced far exceeded the demand, causing hemp prices to plummet.368 
Many businesses failed.369 In this volatile environment, banks were hesitant to 
lend.  
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In Canada, marijuana legalization also led to market volatility. Initially, 
demand for the newly legal marijuana outpaced supply.370 This attracted many 
producers to the market, created an oversupply, and drove down prices.371 
Among the new market entrants were deep-pocketed tobacco and alcohol 
companies.372 Some worry that this “cannabis colonialism” is “shoulder[ing] out 
competitors and smaller businesses.”373 

If marijuana is federally legalized in the United States, the industry should 
expect similar volatility.374 While legalization may increase demand for 
marijuana-related products, it will also attract new growers, processors, and 
retailers. “Most experts agree that cannabis production will commoditize, and as 
this happens, agriculture giants will be best positioned to bring their efficiencies 
at scale to this industry, as well as their technology for optimizing genetics, 
propagation, and other techniques not currently available in the cannabis 
industry.”375 Many similarly believe that alcohol, tobacco, pharmaceutical, food, 
and beverage companies will enter the marijuana industry.376 These companies 
may crowd out smaller businesses, including businesses that participated in the 
marijuana market before full legalization. Some marijuana-related businesses 
will fail. Given the risk, many banks will be hesitant to finance a modern-day 
gold rush. Small businesses without cannabis experience are those most likely 
to be without financing options. As the industry consolidates and matures, bank 
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financing options are likely to become more available, but this process could 
take years. 

But even a mature marijuana industry will likely have fewer and more 
expensive banking options than the average business. Marijuana would remain 
a highly regulated, high-risk industry. Like businesses that handle alcohol, 
tobacco, firearms, adult entertainment, gambling, and a variety of other 
regulated activities, businesses that handle marijuana should expect their 
financial institutions to require proof that they are operating within the law.377 
Because banks’ compliance costs are higher for high-risk accounts, those 
customers pay more for banking services.  

CONCLUSION 
It is sometimes said that a banker is someone who lends you an umbrella when 

the sun is shining but wants it back when it starts to rain.378 This clever adage 
highlights the reality that, although banks are in the business of taking risk, they 
are often rather conservative in their risk-taking. The cannabis business is 
inherently risky. This means that there is no easy fix for marijuana’s banking 
problems. While marijuana legalization is likely a necessary first step to 
widespread banking, hemp’s banking experience shows that legalization alone 
is insufficient. Banks need regulatory structures that allow them to verify that 
their cannabis-related customers are compliant with the law. Federal, state, and 
tribal cannabis regulators should consider this as they adjust the regulatory 
framework underpinning the industry. Bank regulators can also encourage 
banking by clearly describing what due diligence and reporting measures are 
required for banks serving cannabis-related businesses. However, even if 
marijuana is legalized and its regulatory structure is carefully crafted to 
encourage banking, some banks may still decide the credit, market, and other 
risks are too high to justify serving the industry. Marijuana is likely to remain a 
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high-risk industry where compliance costs translate to expensive banking 
services. 

 


