CANNABIS BANKING:
WHAT MARIJUANA CAN LEARN FROM HEMP*
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ABSTRACT

Marijuana-related businesses have banking problems. Many banks explain
that, because marijuana is illegal under federal law, they will not serve the
industry. Even when marijuana-related businesses can open bank accounts, they
still have trouble accepting credit cards and getting loans. Some hope to fix
marijuana’s banking problems with changes to federal law. Proposals range
from broad reforms removing marijuana from the list of controlled substances
to narrower legislation prohibiting banking regulators from punishing banks
that serve the marijuana industry. But would these proposals solve marijuana’s
banking problems?

In 2018, Congress legalized another variant of the Cannabis plant species:
hemp. Prior to legalization, hemp-related businesses, like marijuana-related
businesses, struggled with banking. Some hoped legalization would solve
hemp’s banking problems. It did not. By analyzing the hemp banking experience,
this Article provides three insights. First, legalization does not necessarily lead
to inexpensive, widespread banking services. Second, regulatory uncertainty
hampers access to banking services. When banks were unsure what state and
federal law required of hemp businesses and were unclear about bank
regulators’ compliance expectations for hemp-related accounts, they were less
likely to serve the hemp industry. Regulatory structures that allow banks to
easily identify who can operate cannabis businesses and verify whether the
business is compliant with the law are more conducive to banking. Finally, even
with clear law and favorable regulatory structures, the emerging cannabis
industry will still present credit, market, and other risks that make some banks
hesitant to lend.
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INTRODUCTION

Ever since Colorado legalized recreational marijuana in 2014,! marijuana-
related businesses have complained about problems accessing banking services.?
Many banks explain that because marijuana is still a controlled substance under
federal law, they will not serve the marijuana industry.> Some banks and credit
unions have tepidly started serving the industry, but marijuana-related
businesses typically pay thousands of dollars a month for a basic deposit
account.* They also still have difficulty accepting credit and debit cards and
getting loans.>

Advocates of marijuana banking hope to expand banking access with changes
to federal law. Proposals range from broad reforms removing marijuana from
the list of controlled substances to narrower legislation prohibiting banking
regulators from punishing banks that serve the marijuana industry.® While these
proposals, if adopted, may increase access to banking, this Article explains that
they will not necessarily make banking easy or inexpensive for the marijuana
industry.
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In 2018, Congress legalized another member of the Cannabis’ plant family:
hemp.? Prior to legalization, hemp-related businesses, like marijuana-related
businesses, struggled with banking.® Some thought that, because federal law
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created a path to legal cultivation and processing of hemp, it would also pave
the way for access to banking services.!?

So far though, hemp’s banking problems persist. Consider the experience of
strawberry farmers Ben and Taryn Marcus in Whitefield, Maine. Hoping to
supplement the income from their strawberry crop, they received a license to
grow hemp on three acres of their farm.!! After their farm received nationwide
press as “Maine’s first pick-your-own hemp operation,” the Marcuses’ longtime
bank notified them that because they were farming hemp, the bank was closing
their accounts and calling a loan.!> ““We tiptoed out of the dark woods of
prohibition, guided by our elected officials, and wham, we got run over by
everyone’s other favorite institutions — banks . ..,” Taryn Marcus said. ‘We
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were completely blindsided . . . what’s the point of legalizing hemp if we can’t
actually farm it?>”13

The Marcus family is not alone. News sources catalog similar anecdotal
reports from other hemp-related businesses.'* Moreover, a December 2019
survey of eighty-five banking executives in Wisconsin found that only 38% of
the banks were accepting deposits from hemp-related businesses, and only 15%
were lending to hemp-related businesses. !

This Article examines why hemp-related businesses continue to experience
banking problems. Analyzing the hemp banking experience provides three
insights for those who hope to expand availability of banking services to the
marijuana industry. First, legalization does not necessarily lead to widespread
banking. Second, regulatory uncertainty hampers access to banking services.
Regulatory structures that allow banks to easily identify who can operate
cannabis businesses and whether businesses are compliant with the law are more
conducive to cannabis banking. Finally, even with clear law and favorable
regulatory structures, the emerging cannabis industry will still present credit,
market, and other risks that make banks hesitant to lend to them.

The Article proceeds in four parts. Part I outlines the marijuana industry’s
banking problems. Part II describes proposed legislation aimed at expanding
marijuana banking. Part 11 discusses the hemp banking experience. Finally, Part
IV draws on the hemp industry’s experience to show why the path to robust
banking for marijuana is long.
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I.  MARIUANA’S BANKING PROBLEMS

In the early days of state legalization, getting and keeping a bank account was
the most pressing problem for marijuana-related businesses.!¢ As the regulatory
structures surrounding the industry and marijuana businesses themselves have
matured, account access problems have receded. But marijuana-related
businesses still face banking barriers. Because banks have significant due
diligence and reporting requirements for marijuana-related transactions, bank
accounts for marijuana-related businesses are expensive. This Part describes
these banking problems in more detail.

A. Account Access

Banks’ initial avoidance of the marijuana industry was motivated by several
factors. First, marijuana was (and is) illegal under federal law,!” and handling
money from an illegal source is money laundering.'® Many of the largest banks
stated that they would not service the industry for this reason alone.'® Second,
banks were concerned about the regulatory implications of serving the marijuana
industry.?® Banks are regulated and supervised by federal regulators—the
Federal Deposit Insurance Corporation (“FDIC”), the Office of the Comptroller
of the Currency (“OCC”), the Board of Governors of the Federal Reserve
System, and the National Credit Union Administration (“NCUA”).?! Banks that
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served cannabis-related businesses risked regulatory enforcement actions,
revocation of deposit insurance,?? and restrictions on their access to payment
systems operated by the Federal Reserve.?? Third, banks were unsure what to
make of the fledgling industry and its participants. Would these new businesses
be profitable? Or would they be plagued by products liability claims, crop losses,
insufficient customer demand, or other problems??* Fourth, some banks viewed
marijuana banking as posing too great a reputation risk.>

Much has changed in the state-legal marijuana industry since 2014. By the
end of 2020, fifteen states and the District of Columbia had legalized
recreational marijuana.?® Thirty-five states had legalized marijuana for
medicinal use.?’ In 2020, there were 17,927 licensed marijuana entities or
associated entities, “an increase of 367 percent in less than four years.”?® The
industry is worth billions of dollars.?® It has thrived through both Democrat and
Republican presidencies.
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Bank regulators have allowed banks with robust compliance policies and
practices to serve the marijuana industry. In 2014, the Financial Crimes
Enforcement Network (“FinCEN”)—the federal agency tasked with combatting
money laundering—issued guidance explaining how banks should prepare and
file suspicious activity reports’® for transactions with marijuana-related
businesses.?! Under the guidance, banks must prepare suspicious activity reports
for most marijuana-related transactions. Run-of-the-mill marijuana-related
transactions warrant only “Marijuana Limited” suspicious activity reports.3?
These reports identify the parties involved, state that “the filing institution is
filing the [report] solely because the subject is engaged in a marijuana-related
business,” and represent that “no additional suspicious activity has been
identified.”®? For a customer whose marijuana activity continues, a financial
institution must regularly refile and update “Marijuana Limited” suspicious
activity reports.>* However, FinCEN expects banks to conduct due diligence to
determine whether the marijuana-related transactions implicate any federal
enforcement priorities® or state law. If a bank discovers transactions that might
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violate those priorities or state law, the institution must file a “Marijuana
Priority” suspicious activity report.3® Finally, a financial institution must provide
a “Marijuana Termination” suspicious activity report when the institution
determines that it is “necessary to terminate a relationship with a marijuana-
related business in order to maintain an effective anti-money laundering
compliance program.”’

While federal bank supervisors have not publicly embraced marijuana
banking, they seem content with banks that strictly follow the FinCEN guidance.
FDIC Chairman Jelena McWilliams told Arizona bankers that because
marijuana is illegal “on the federal level,” she could not “give. .. blanket
immunity” from enforcement efforts for serving the industry.’® However, she
told bankers that if they do “appropriate due diligence based on state
requirements, . . . file a suspicious activity report and follow [federal]
guidance,” they would “be OK.”?? There do not appear to be any instances where
a bank has had its federal deposit insurance or its Federal Reserve account
privileges revoked because of marijuana banking.

A recent enforcement action illustrates the NCUA’s tacit approval of banking
marijuana-related customers. The enforcement action was issued to Live Life
Federal Credit Union, a Michigan institution with about 150 marijuana-related
accounts.*’ The credit union handled suspicious activity reporting manually and
did not file some required reports.*! Although the enforcement action prohibited
the credit union from opening new marijuana-related accounts, it did not require
the credit union to close existing marijuana-related accounts.*?> Rather, it
required Live Life to adopt an automated compliance system that would
reconcile point of sale data with customer deposits.*3 This enforcement action
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shows that the NCUA allows institutions with appropriate compliance and
reporting practices to serve marijuana-related customers.

The change in public attitude toward marijuana, the success of the industry,
and the marijuana-specific regulatory guidance have softened some banks’
attitudes toward marijuana banking. These days, marijuana-related businesses
with robust internal controls can open bank accounts.** FinCEN reports that,
according to suspicious activity report filings, 502 banks and 175 credit unions
actively bank marijuana-related businesses.*’

B. Account Cost

Nevertheless, marijuana-related businesses continue to experience banking
struggles. First, although bank accounts are available, they are expensive. It is
not uncommon for a marijuana-related business to pay thousands of dollars a
month for the privilege of having a bank account.*® Some businesses say these
fees are prohibitively expensive.*’
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The high account fees are at least partly driven by compliance costs for banks
providing the accounts.*® The paperwork for suspicious activity reporting can be
staggering. In 2017, Partner Colorado Credit Union’s “subsidiary that serves 220
cannabis-related companies” filed more than 7,000 suspicious activity reports.*
In comparison, Partner Colorado filed 226 reports for its 33,000 non-cannabis-
related customers.’® Maps Credit Union, an Oregon financial institution that
serves about 500 cannabis businesses, filed about 3,000 suspicious activity
reports over a two-year period.’! Maps “maintain[s] a ratio of one full-time
[compliance] employee for every 40 cannabis business accounts.”? Another
Oregon financial institution has four full-time employees dedicated to
compliance reporting for fifty cannabis-related businesses.’> At Community
First Credit Union in Santa Rosa, California, “one employee manages 24
cannabis businesses in contrast to that one staffer handling 400 other commercial
accounts.”*

Banks serving the marijuana industry also receive more scrutiny from their
supervisors. For example, at Partner Colorado, federal and state regulators
conducted nine joint examinations in a three-and-a-half-year period, “compared
with the industry standard of three.”> If a bank’s compliance efforts fall short,
it can expect regulators to bring enforcement actions requiring costly remedial
measures.>°
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C. Legacy Cash

Second, some marijuana-related businesses still have cash they acquired when
they did not have access to banking. A bank that is willing to open an account
for a marijuana-related business going forward may not be willing to accept this
“legacy cash.” Anti-money laundering laws require banks to verify that the
money they accept comes from legal sources.’’” Verifying the source of money
earned by marijuana-related businesses in years past can be difficult.’® Banks
may require “a detailed forensic audit” before they will accept such cash.>!

D. Card Processing

Third, marijuana-related businesses still do not have access to major credit
and debit card processing networks. MasterCard, Visa, American Express, and
Discover all prohibit marijuana-related transactions on their credit and debit card
networks in the United States.®® “Even new fintech person-to-person payment
services like Venmo, PayPal and Cash App regularly shut down services for
marijuana-related businesses when they catch a whiff of it.”®! Some marijuana-
related businesses seek to “circumvent [payment company] rules by logging a
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marijuana purchase as a more innocuous-seeming transaction.”®> However,
“[t]inkering with the so-called merchant category codes is considered a severe
violation of card-industry rules.”®® Moreover, federal authorities prosecuted two
executives of a state-legal marijuana sales website for bank fraud because they
disguised the nature of their business’s transactions to process credit and debit
card sales.®

New payment companies have developed electronic or card-based methods
for marijuana-related transactions,® but these payment methods are not as
convenient for buyers as using the payment cards that are likely already in their
wallets.®¢ Absent the ability to use common cards and electronic payments, cash
transactions remain common. Cash transactions attract thieves®’ and make
marijuana-related businesses harder to regulate and tax.®

E. Loans

Fourth, even banks that provide account services do not lend to marijuana-
related businesses.®® These businesses are also not eligible for Small Business
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Administration loans.”® As a result, they find themselves shut out of one of the
primary sources of financing for other small businesses.”!

Observers blame the lack of bank lending to the marijuana industry on several
factors. First, marijuana is illegal and banks worry about criminal or regulatory
ramifications.”? (Although for banks already providing account services to a
marijuana-related business, it is not obvious that lending to that business would
increase the bank’s risk of criminal prosecution or regulatory action.”®) Second,
because the loans are for an illegal purpose, the bank may not be able to enforce
the loan contract in the event the business does not pay.’* Third, even banks that
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will handle marijuana dollars may be squeamish about the prospect of
repossessing marijuana inventory. Indeed, banks that are not state-licensed
marijuana businesses may not legally be allowed to possess it.”> Fourth, banks
may worry that any money or collateral associated with marijuana could be
subject to criminal or civil forfeiture.”® Fifth, because federal bankruptcy
protection is unavailable to marijuana-related businesses and their creditors,””
banks face uncertain consequences if a marijuana-related borrower becomes
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insolvent.”® Sixth, some banks may not feel confident in their ability to assess
the risk and properly underwrite loans for marijuana-related businesses, and
others may view the industry as too risky.” Seventh, some banks may not lend
because their executives and board members are morally opposed to
marijuana.®’

Whatever the reason(s), marijuana businesses must look beyond banks to
finance their ventures. Most of these businesses are financed with the personal
funds of their owners or with investment from family and friends.®! This tends
to concentrate the industry in the hands of those with personal wealth and
contributes to a lack of racial diversity in the state-legal marijuana industry.3?
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Some marijuana-related businesses get loans from angel investors, hedge funds,
or nonbank capital companies.®> These loans typically have high interest rates
and other unfavorable terms.?* Other marijuana-related businesses have turned
to one of the few venture capital or private equity firms that will invest in
marijuana.®> This, of course, requires the owners of the business to give up
partial ownership and, potentially, control of the company.
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II. PROPOSED SOLUTIONS

Against this backdrop, there are several federal legislative proposals designed
to address marijuana’s banking problems. They range from narrow legislation
targeted at banking to more expansive proposals to legalize marijuana. This Part
summarizes the three most prominent proposals. It is unclear whether any of
these proposals have enough support to be enacted soon.8¢

A. The SAFE Banking Act

The aim of the Secure and Fair Enforcement Banking Act (“SAFE Banking
Act”), introduced by Representative Ed Perlmutter (D-CO), is narrow: “to
increase public safety by ensuring access to financial services to cannabis-
related legitimate businesses and service providers and reducing the amount of
cash at such businesses.”®’

The SAFE Banking Act states that federal banking regulators may not
“prohibit, penalize, or otherwise discourage a depository institution from
providing financial services to a cannabis-related legitimate business or service
provider.”8® Other provisions would prohibit regulators from revoking deposit
insurance, closing accounts, or downgrading loan classifications for banks
whose customers are state-legal marijuana-related businesses.®® Bank regulators
would be instructed to develop uniform examination policies for banks with
marijuana-related customers.”® The SAFE Banking Act, however, would not
require banks to serve marijuana-related businesses.”!

To encourage the Federal Reserve to continue providing transaction services
for banks serving marijuana-related customers, the SAFE Banking Act would
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protect officers, directors, and employees of Federal Reserve Banks and Federal
Home Loan Banks from liability for providing services to those banks.??
To address concerns about asset forfeiture, the Safe Banking Act provides that

[a] depository institution that has a legal interest in the collateral for a
loan or another financial service provided to an owner, employee, or
operator of a cannabis-related legitimate business or service
provider . . . shall not be subject to criminal, civil, or administrative
forfeiture of that legal interest pursuant to any Federal law for providing
such loan or other financial service.??

Finally, the SAFE Banking Act would require that banks continue to report
suspicious transactions involving marijuana-related businesses consistent “with
appropriate guidance issued by [FinCEN].”** The Act instructs the Secretary of
the Treasury to “ensure that the guidance . . . does not significantly inhibit the
provision of financial services to a cannabis-related legitimate business or
service provider in” a jurisdiction that has legalized cannabis.®’

Observers have noted limitations of the SAFE Banking Act. Because it would
not change the underlying federal illegality of marijuana, banks could still find
themselves in a precarious position if federal officials ever take a more
aggressive approach to the enforcement of federal law against borrowers.”® In
addition, under the SAFE Banking Act, bank compliance costs would remain
high. “[Blanks would effectively be responsible for ensuring that their
marijuana-industry customers are operating in compliance with all applicable
state laws, as state-law compliance is a precondition for the legal protection
afforded by the act.”” Others are concerned that the bill does not adequately
address legacy cash or do enough to prevent illegal enterprises from using
marijuana-related business to launder their money.%®
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Despite these limitations, similar bills have repeatedly passed in the House of
Representatives but failed to gain traction in the Senate.”® Proponents of the
SAFE Banking Act believe that with a Democrat-controlled Congress in 2021,
its chances of passage have increased.!%0

B. The STATES Act

The Strengthening the Tenth Amendment Through Entrusting States Act
(“STATES Act”) is a more expansive bill introduced by Senators Cory Gardner
(R-CO) and Elizabeth Warren (D-MA).!°! The STATES Act would amend the
Controlled Substances Act (“CSA”) so that the federal prohibitions on marijuana
“shall not apply to any person acting in compliance with State law relating to the
manufacture, production, possession, distribution, dispensation, administration,
or delivery of marihuana.”'92 Under the Act, conduct that complies with state
marijuana laws would not be illegal and could not be the basis for criminal or
civil forfeiture of property.!93 Moreover, the STATES Act provides that
“proceeds” of a state-legal transaction “shall not be deemed to be the proceeds
of an unlawful transaction” under federal anti-money laundering statutes.!0*
“The result of this bill would be that marijuana would remain illegal under
federal law in states that have not legalized it. . ., but it would become legal
under federal law in states that have legalized it.”1%

While the STATES Act does not explicitly mention banking, a press release
from the sponsors explains that the bill “[a]ddresses financial issues caused by
federal prohibition by clearly stating that compliant transactions are not
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trafficking and do not result in proceeds of an unlawful transaction.”'% Some
believe that this approach could leave federal regulators with the authority to
continue to require suspicious activity reporting for state-legal marijuana
transactions.!?’

The STATES Act has not passed either house of Congress.

C. The MORE Act

The Marijuana Opportunity Reinvestment and Expungement Act (“MORE
Act”), introduced by Kamala Harris (D-CA) in the Senate!?® and Jerry Nadler
(D-NY) in the House of Representatives,'% is the most sweeping of the proposed
federal marijuana reform bills. It looks beyond legalization to address the
concern that “[t]he communities that have been most harmed by cannabis
prohibition are benefiting the least from the legal marijuana marketplace.”!10

The MORE Act would remove marijuana from the federal list of controlled
substances.!!! It would make this change retroactive!'? and provide a path for
expungement of nonviolent federal cannabis convictions.!!> Under the MORE
Act, states would still be allowed to criminalize marijuana within their
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borders.!'* However, in states that legalize marijuana, there would no longer be
any contradictory federal law.!13

The MORE Act would create a federal tax on “cannabis product[s].”!!6 The
revenue collected would be directed toward, among other things, a new Small
Business Administration (“SBA”) loan program to allow “socially and
economically disadvantaged individuals” to start cannabis-related businesses.!!’
The SBA would also administer a grant program to “provide any eligible State
or locality funds to develop and implement equitable cannabis licensing
programs that minimize barriers to cannabis licensing and employment for
individuals adversely impacted by the War on Drugs.”'!® More broadly, the
legislation would make “cannabis-related legitimate businesses [and] service
providers” eligible for other SBA loans.!!?

Like the STATES Act, the MORE Act does not specifically mention banks or
financial institutions. Nevertheless, many commentators believe its marijuana
legalization provisions would pave the way for banking the industry.!2
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In December 2020, the House passed the MORE Act with voting mostly along
party lines.!?! Whether this—or any of the marijuana-related proposals—will
gain traction in the new Congress remains to be seen.!??

skekoskokok

Of course, predicting the impact of proposed legislation is difficult.!?* None
of the proposals addresses the legacy cash problem. But would they expand
banking services for marijuana-related businesses going forward? Would federal
marijuana legalization transform state-legal marijuana-related businesses into
sought-after bank customers? Or would the industry still be plagued by few
banking choices, high prices, few payment options, limited borrowing
opportunities, and other problems?

III. THE HEMP EXPERIENCE

One indication of the possible impact of federal marijuana legalization comes
from the experience of the hemp industry. Hemp and marijuana are both variants
of the plant species Cannabis sativa 1..12* Until recently, hemp, like marijuana,
was largely illegal under federal law. And like marijuana-related businesses,
hemp-related businesses struggled to secure adequate banking services.!?> The
2018 Farm Bill legalized hemp federally,'>® potentially opening the door for
greater banking opportunities. The hemp industry, however, has been slow to
see an increase in banking services.!?” This Part describes the process of hemp
legalization and its impact on the availability of banking for hemp-related
businesses. It also examines why banks have been slow to embrace the hemp
industry.
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A. Hemp and Its Prohibition

While marijuana and hemp are both cannabis, each is cultivated for a different
use.!?® In the case of marijuana, plants are selected and cultivated to contain high
levels of tetrahydrocannabinol (“THC”)—an intoxicating drug.'? In the case of
hemp, plants are selected and cultivated to produce fiber, seeds, or 0il.!3* Hemp
fiber is used in a variety of products ranging from textiles, to paper, to
automotive products.!3! Hemp can even be mixed with lime to make a building
material known as hempcrete.!3> Hemp seeds can be eaten by humans and
animals.'33 Oil extracted from hemp seeds can be eaten or used in “cosmetics
and personal care items.”!3* But the hemp product that has currently captured
the bulk of consumer attention is cannabidiol (“CBD”’)!3*>—*“a nonintoxicating
compound extracted from Cannabis sativa plants.”!3¢ Products containing CBD
or hemp oil “are being marketed for a variety of uses such as sleep aids, pain
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relief, or stress reduction.”'3” However, there has been little research into the
effect of CBD and hemp oils, and they “remain an unproven therapeutic
option.”'3 As variants of the same species, marijuana and hemp can
interbreed.!?* Without chemical testing, it can be difficult to distinguish one
variant from another.'*® Even some drug testing may not be foolproof.!4!
However, “[t]here is generally an inverse relationship between THC and CBD
in Cannabis.”'*?

During the colonial period in American history, hemp was a common
agricultural product in the United States.!*? It is even sometimes claimed that
drafts of the Declaration of Independence were written on hemp paper,'#* but
this appears to be unlikely.'#* In any event, the hemp industry withered. In the
1890s, farmers began to move away from hemp because the invention of the
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cotton gin made cotton a more economically competitive crop.'4¢ Shortly
thereafter, temperance and anti-narcotics movements led to a series of laws that
restricted marijuana and also limited hemp.'¥” A complete history of U.S.
criminal law surrounding cannabis is beyond the scope of this banking-focused
Article.!8 It is, however, useful to understand how law aimed primarily at
marijuana also constrained hemp.

To illustrate the legal link between marijuana and hemp, consider the
treatment of hemp under the CSA when it was passed in 1970. It designated
marijuana as a Schedule I “controlled substance.”'*® Under the CSA then, as
today, it was illegal “to manufacture, distribute, or dispense, or possess with
intent to manufacture, distribute, or dispense, a controlled substance” without at
government issued permit.!30 Like earlier laws,!5! the CSA initially defined
marijuana broadly to cover all variants of Cannabis sativa L., including those
variants grown for hemp fiber or seeds.!>> However, the definition of marijuana
excluded “the mature stalks of such plant, fiber produced from such stalks, oil
or cake made from the seeds of such plant” or other products derived from the
stocks and seeds.!** Some have argued that this exclusion from the definition of
marijuana was meant to allow cultivation of plants containing a low amount of
THC.'3* But, under the language of the statute, growing a hemp plant was treated
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as manufacturing a controlled substance,!>*> and farmers had no way produce
mature stalks or seeds of hemp without growing the whole plant. The Drug
Enforcement Administration (“DEA”) did not issue permits for the commercial
cultivation of hemp.'® Although the CSA’s definition of marijuana allowed
people to import hemp stalks, seed, and other hemp-derived products,'>’ law
enforcement authorities were not always welcoming to imported hemp
products.’>®

B. The Path to Legalization

The path to hemp legalization spanned three decades. In the 1990s,
proponents of hemp began advocating for legalization. They noted that hemp
would not get people high and had useful applications from paper to foods.'*°
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Advocates were successful in driving consumer interest in hemp-derived
products, leading to increased hemp imports.'®® But advocates saw less
immediate success on the legalization front.'6!

In 1999, North Dakota became the first state to legalize cultivation of hemp.'62
But North Dakota farmers were hesitant to plant crops that were still illegal
under federal law.!93 Ultimately, the hemp legalization movement gained steam
as part of the more visible state efforts to legalize marijuana.!®* For example,
Colorado’s 2012 ballot provision that legalized recreational marijuana also
provided “that industrial hemp should be regulated separately from strains of
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cannabis with higher [THC] concentrations.”!%> Other states later adopted
similar measures. !

This left hemp cultivation in much the same legal place as marijuana today:
it was illegal to grow hemp under federal law, but some state laws nevertheless
allowed it. Convinced that the federal government lacked the resources to
enforce the federal law,'®” some farmers began growing hemp commercially
with state permits. '8

Hemp advocates also sought changes in federal law. Legislative proposals in
“2005, 2007, 2009, 2011, and 2012 [all] sought to remove restrictions on the
cultivation of industrial hemp and amend the CSA to exclude industrial hemp
from the definition of ‘marijuana.””'®® But Congress did not adopt these
measures.

The 2014 Farm Bill was the first to implement a change in the federal law.!7
By this time, hemp had support from both Democrats in “marijuana-friendly
states” and Republicans in states where hemp held promise as a profitable
crop.!7! Nevertheless, the 2014 Farm Bill was a small step focused exclusively
on cultivation for research purposes. It stated that “[nJotwithstanding the
Controlled Substances Act . . . an institution of higher education . . . or a State
department of agriculture may grow or cultivate industrial hemp ... for
purposes of research [or as part of] an agricultural pilot program.”!”? It defined
industrial hemp as “any part of”” Cannabis sativa L. with a THC “concentration
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of not more than 0.3 percent.”!”3 The U.S. Department of Agriculture (“USDA”)
issued a statement clarifying that state departments of agriculture could license
people to “conduct research under an agricultural pilot program.”'’4 Hemp
produced under the pilot programs could be sold “[f]or purposes of marketing
research . . . but not for the purpose of general commercial activity.”!73

Nearly all states enacted legislation to allow some cultivation of hemp under
either the 2014 Farm Bill’s pilot program or university research provisions.!76
USDA estimates that in 2018, hemp was planted on over 90,000 acres in the
United States.!”” But the hemp industry was constrained because hemp still
could not be legally grown for commercial purposes.!’® Those growing hemp
under the pilot program faced obstacles ranging from difficulty in legally
acquiring seeds to trouble accessing credit markets.!”® The success of pilot
programs established under the 2014 Farm Bill did, however, lay the
groundwork for broader federal legislation to legalize hemp cultivation.

The 2018 Farm Bill legalized hemp.!3? It defined hemp as “any part” of the
cannabis plant, including “all derivatives, extracts, [and] cannabinoids™ as long
as they do not contain “more than 0.3 percent” THC.!®! Under the 2018 Farm
Bill the federal government ceded “primary regulatory authority over the
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production of hemp” to states or Indian tribes that develop USDA-approved
plans to “monitor[] and regulate[] [hemp] production.”!8? To be approved, state
and tribal plans must include:

e Recordkeeping detailing the land on which hemp is grown.!83
e Procedures for testing THC concentration levels in hemp crops.!84

e Procedures for destroying plants and products that are not produced in
compliance with federal and state law.!8>

e  Procedures for correcting violations of the law and sharing information
with federal and local law enforcement. '8

e Procedures for “conducting annual inspections of, at a minimum, a
random sample of hemp producers to verify that hemp is not produced
in violation of” federal law.!87

e Procedures for sharing information about hemp licenses with
USDA..'88

e “[A] certification that the State or Indian tribe has the resources and
personnel to carry out the” jurisdiction’s regulatory plan.!8?

The 2018 Farm Bill also instructs USDA to develop its own similarly
provisioned plan for licensing and monitoring hemp producers in states without
approved plans.'® Each state can, if it chooses, decline to legalize hemp
cultivation within its borders.!”! However, a state or Indian tribe cannot prohibit
hemp or hemp products from being transported or shipped through its
jurisdiction.'%?

Hemp cultivators who negligently violate federal law by failing to have a state
permit, by failing to specify the land on which hemp was grown, or by producing
cannabis with a THC content greater than 0.3% are not subject to criminal
prosecution.!?? They must, however, remedy the violation.!** Those that violate
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the law “with a culpable mental state greater than negligence” are subject to
criminal prosecution.!®

Under the 2018 Farm Bill, properly licensed hemp cultivators became eligible
for federal crop insurance and loan programs.!®

Beyond cultivation, the 2018 Farm Bill clarified the status of CBD and hemp
oil. Under the Act, hemp-derived products are no longer Schedule I controlled
substances.'”” However, CBD and oil derived from cannabis plants that were not
grown in compliance with federal and state law are still illegal.'??

C. Regulatory Infrastructure

The 2018 Farm Bill was not a magic wand that suddenly allowed all hemp. It
required federal and state regulatory schemes designed to prevent the production
and distribution of marijuana under the auspices of hemp.'®® These rules and
other regulatory infrastructure took time to develop. Until they were in place,
growers could operate under licensing schemes for the 2014 Farm Bill’s pilot
programs,??’ but other cultivation of hemp was still illegal under federal law.
Without the regulatory infrastructure, there was also confusion over the legality
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of interstate transportation of hemp?°! and products containing CBD and hemp
0il.202

The first building block in the regulatory infrastructure was USDA
rulemaking to describe the requirements for state hemp regulation plans and
organize the federal system for hemp permits. USDA did not consider any state
or tribal plans or issue any permits until it had established an interim final rule.?3
As a practical matter, jurisdictions could pass legislation allowing for hemp
cultivation prior to seeing USDA’s regulations. But if a jurisdiction developed
its plan and procedures before USDA rulemaking, the jurisdiction risked having
to rewrite its plan to bring it into compliance with the federal rules.

USDA issued its interim final rule on Halloween 2019—about ten months
after the 2018 Farm Bill became law.?* This rule largely followed the
requirements of the statute, but it also contained some controversial provisions.
For example, the rule required hemp to be tested for THC at a DEA-registered
lab.20> Not all hemp producers had access to these labs.?% After complaints,

201 p3 "*d59K (*>"),"&5,'5.A"#$%Z>"(5="*,;3.6*9*,2"3;;)6)5(/"),"D-583"/*)S*-"5"2.'6 T(35-"3;"
8*9K"7.3=,",-*."p.*73, U"K)(32"K.37.59"2852"=5/3'2* '23"5"8*9K"K.36%//3, '43(3.5-31"
F)7"CTA6)¥<4"@1"D-583"C21":3()6*>"HEA@EEIEZ "#$%Z"I<"#B__ #52"z2%1"'D583
P*B1"%Z>"#3FEY8 Yhi" $=*+A+"6%IHA6 0" ; 0'F) 7"CTA"C6E)1"<<4"@1"F*,,*22/>"[[ X"RA"+KK
Y %'"\Z28"4).1"#$WBYIK.36*//3."/*-"),";*-*5("63'.2"23"85@*"28*"8*9K".*2".,*->"B'2"D-583"
95),25),*-"28528*#%$%_"P5.9"FY(K.3@)/)3,/"-)-",32"(*75()S*"),2.5/252*"/8)K9*,2"3;"8*9K"
7.3=""-*."K)(32"K.37.59/1'F9652" 2%496:8*"H),28"4).6")2"-*6(),*-" 23" 5--.*//" 28*"9*.)2/" 3;"
28*"65/*,2)(" 28*"/252*" (5=";3.;*)2".*"K.36**-),7" 85-"B**" */3(@*F)7"CTE6)k<4" @1"
F*,,*22/>"[[X"PI+KKW"Y %"Y % 28"4). 1"#$%Z]1"+"/252*"63'.2"28*,"8*(-"2852"28*"/*)S' *'=5/"
(5=;'("B*65'/*" 28*" 8*9K" =5/" B*),7" /3(-";3." 6399*.6)5(" K'.K3/*/" 5,-" =5/" 28* *;3.*" 32"
639K()5,2"=)28"28*"#$% "K)(32"K.3D5BB"C21":3()6*"'@1"p,*"I8)2* #$%a"P.*) 78301*."
V*8)6(*>" H31" AVEoHH%2" 52" HiID-583" 11" 421" &5,1" #%>" #$4&]" 8,(A" .*5/3,5B(*"
).*.*,6% "111)/"2852"8*"=5[2"7.3=),7"28*"6.3K"23"8*(K"28*"p.*73,"I*K5.29*,2"3;"+7.)6'(2".*"
-3".%/*5.68>"8*"=5/"2.A),7"23"95T*"93,"@1p," 28* 328*." 85,->"=8*" 28)& "/3'782"23"
[¥)S*"8*9K"7.3=,"",-*."5"K)(32"K.37.59")," J*/2"V).7),)5" 2852" =5/" 23" B*" 2.5,/K3.2*-";3."
K.36%/1),7"),"*, IA(@5,)5>"28*";*-* 5("63".2"-*6(),*-"23"5((3="28*"/*)S".*"5,-"5((3=*-"28*"
[8)K9*,21"2)2*-"C252*@1"N5((3.A>"a[#"'P1"C'KK1"a'a[p Z\C1I1J1"V51"#$%Z]1

202 C85,,3,"C9)28>"H32P*; >4 "Wh$=*t P""+(V"%UK=*tghait8 .+ ; § 1 (::4 . %H$=*L86I6+*4""E4
<I1C>"ZH14k1REv1+DDENDUM QY >" XH$HYT

203 +(*d5,-.)5"F"..)/>" 16, (%AL< T CMEFSL#LY *#85"4 1 +(%Al< . #=>INDIANAPOLIS CTAR >"p621"##>"
#3%Z>"52"MH563.-),7"23"28*"?CIHL"=*B/)2*>"28*"57* 6A"=)((",32".*@)*="5,A"/252*"K(5,/"
L2)("x-*.5(".*7'(52)3,/",3."8*9K"K.3-'62)3,"73"),23"*;;*6 11’

204 ¢/25B()/89*%,2"3;"5"139%/2)6"0*9K":.3-'62)3,":.37.59>"_"P*-1"R*71"Y_>YHH >YH#
\p621" a%$%Z]"\*dK(5),),7"2852" ?2CI3'(- "3K*.52*"" -*"28*"),2*)9"),5(".'(*";3."2=3"
A5/ 2)("5"),5("(*" 63'(- "B*")9K (*9*,2*-]1"

205 ["41P1R1"W¥$1a\5)\a]\)|>"ZZ S 1#XNGHSIT

206 1% *3GACSN)685*("H*K @* = YA*HIS**9* 918" IP* 5 >IFUs*+( 5 18(%. :06:*h. #<"" 5 ; *UsHt
H+* C6*>"+M1 PARM FUREAU PEDIN" \&5,1" a$>" #$#$B22K/Off===1;B13.7f957*2
),2%(f485,7*/ H**-*- 1230*9K ID,2*.)aP),5(R'(* tb/k1399+,2/ b+.* H™* *
FB22K/OffK*.95166fYBOXNN K \M-/" 3;" &5,1" a$>" ?CI+" *K3.2*-" 3,(A" ™" 5KK.3@*-"
(5B3.23.)*/"), "##t"-);* * 2"[252 et #"IRAS,"P5).6(32838I06: i< . #<:"69L WP* ; >}
F%96#5+,>Crar ARIBI\N),,*5K3()/ ]>"&5,1"%%>"#$#$>"T0R) Y4/825"-3*/",32"85@*"5"Ir+b
F7)12* *-"(5BV)2"/*/"5"28).EK5.2A" (FR)'



2021] CANNABIS BANKING 1077

USDA announced it was delaying enforcement of this requirement.??’” The
interim final rule also required the destruction of any hemp crop found to contain
more than 0.3% THC.2%% Hemp producers generally prefer a rule that allows for
mitigation when crops only narrowly miss the threshold, such as extracting the
THC, processing the entire plant as biomass, or mixing the “hot” crop with other
plants to dilute the overall concentration.%

Upon issuance of the interim final rule, USDA began reviewing plans from
states and Indian tribes.?!® On December 27, 2019, it announced approval of the
first set of plans, including plans from “the states of Louisiana, New Jersey, and
Ohio, and the Flandreau Santee Sioux, Santa Rosa Cahuilla, and La Jolla Band
of Luiseno Indian Tribes.”?!! USDA approved other state and tribal plans
later.?12

Not all states elected to develop a plan. Hawaii, Mississippi, and New
Hampshire chose to let USDA assume regulatory authority over hemp
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production within their jurisdiction.?!3 In addition, many states, including the
large hemp-producing states of Colorado and Kentucky, elected to continue
operating under the 2014 pilot program, rather than immediately develop a new
plan consistent with the interim final rule.?!* For some states, this decision was
driven by the complications associated with constructing a new regulatory
framework before the new planting season. Tennessee, for example, needed time
“to fine-tune laboratory operations, inspection procedures, and sampling
processes before transition[ing] to”” a 2018 Farm Bill plan.?!> These impediments
to new state plans were exacerbated by the 2020 global coronavirus pandemic.?!¢
Other states continued operating under their pilot programs because they were
displeased with portions of USDA’s interim final rule and thought that hemp
producers might be better off under their state’s pilot program.?!” States cannot,
however, operate under a 2014 pilot program indefinitely. Originally, the
authorization for 2014 pilot programs would have expired on October 31, 2020
(one year after the issuance of the interim final rule),?!® but in appropriations
legislation, Congress extended the deadline until September 30, 2021.2!% Absent
another extension, states and hemp producers operating under a pilot program
will have to transition to a USDA-approved plan, seek federal licensing, or stop
cultivating hemp.
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In January 2021 (after many state and tribal plans were approved), USDA
published the final version of its hemp rule.??° One of the key changes was the
creation of a larger threshold before cannabis containing more than 0.3% THC
was deemed a negligent violation of the law. Under the interim final rule, hemp
producers were not negligent if they made “reasonable efforts to grow hemp and
the cannabis (marijuana) does not have a delta-9 tetrahydrocannabinol
concentration of more than 0.5 percent.”??! Under the new rule, the threshold
THC concentration for a negligent violation is raised to 1.0%.2?2 This “provides
a greater buffer and reduces farmers’ exposure to risk of violation accrual and
license suspension.”?23

USDA’s final rule also allows farmers to remediate (as opposed to destroy) a
crop that initially tests above the acceptable THC level.?>* As USDA explained:

[H]emp producers should have the opportunity to remediate non-compliant
crops in order to minimize financial risk associated with the loss of
investment in their hemp crop. For this reason, [the] final rule allows
remediation activities, either disposing of flower materials and salvaging
the remainder of the plant or blending the entire plant into biomass plant
material. Through both forms of remediation, producers may be able to
minimize losses, and in some cases produce a return on investment while
ensuring that non-compliant material does not enter commerce.??

While USDA'’s final hemp rule took effect on March 22, 2021,226 the bulk of
hemp licensing occurs through state- or tribe-administered plans. States and
tribes have not yet had the opportunity to update their laws and hemp
administration plans to make them consistent with the final rule.??” In sum, the
licensing of hemp growers is still in a state of flux. In some jurisdictions, hemp
growers are operating under plans designed to comply with USDA’s interim
final rule. States and tribes may make changes to their plans to reflect the newly
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finalized USDA rule. Other hemp growers are operating under state pilot
programs that are supposed to be exclusively for research purposes.??® These
pilot programs are poised to expire, leaving these growers subject to a different
regulatory system.

And the regulatory infrastructure does not end with the licensing and testing
of hemp crops. The 2018 Farm Bill emphasized that the U.S. Food and Drug
Administration (“FDA”) continues to have regulatory authority over hemp-
derived products, including CBD.??* FDA Commissioner Scott Gottlieb wasted
no time in explaining “the FDA requires a cannabis product (hemp-derived or
otherwise) that is marketed with a claim of therapeutic benefit, or with any other
disease claim, to be approved by the FDA for its intended use before it may be
introduced into interstate commerce.”?30 In addition, he emphasized that it is
illegal to sell “food containing added CBD or THC . . ., or to market CBD or
THC products as, or in, dietary supplements.”?3!

So far the FDA has only approved one cannabis-derived drug, Epidiolex,
which is used to treat two types of epilepsy.?3? It has warned manufacturers and
retailers of other CBD products that they should stop selling dietary supplements
and food products claiming to prevent or cure diseases.?’> Some states have
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likewise issued statements explaining that CBD is not allowed in food products
and dietary supplements and that products should not make CBD-related health
claims.23* Other states, however, allow CBD in food.2*> In short, even when
CBD is produced through hemp farming consistent with the 2018 Farm Bill, that
CBD still cannot (under federal law) be sold or marketed for many of its
purported useful purposes.?3¢ State law may or may not agree. Nevertheless, it
is not difficult for U.S. consumers to find food products containing CBD or CBD
products making claims of therapeutic benefits.?3

D. Banking Guidance

All along the path of hemp legalization and regulation, the hemp industry and
its advocates have pressed banking regulators for guidance on providing banking
services to the industry.?3® Regulators, however, have been reluctant to oblige.
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The first federal guidance on hemp banking was the 2014 FinCEN guidance
on “marijuana” banking.??® As previously explained, that guidance required
suspicious activity reporting for marijuana-related transactions.?*? Because, at
the time, all cannabis cultivated in the United States was considered illegal
marijuana, the guidance applied equally to marijuana and hemp.24! Under this
guidance, many banks that served state-legal or pilot-program hemp-related
businesses filed suspicious activity reports.?*> However, it is not clear that
suspicious activity reports were required for transactions related to hemp
produced in compliance with 2014 Farm Bill pilot programs.?*3

The passage of the 2018 Farm Bill legalizing hemp gave bank regulators a
basis to distinguish between marijuana-related businesses and hemp-related
businesses. But initially, the NCUA was the only banking regulator to issue new
guidance.?** The Federal Reserve and OCC stated that they did “not plan to issue
any guidance because they believe[d] financial institutions [could] legally serve
the hemp industry using guidance already in place and they prefer[red] to leave
more decision-making power to banks.”?*> FDIC Chairman Jelena McWilliams
acknowledged that there was “a lot of uncertainty” surrounding hemp banking,
but explained that the FDIC was providing “extensive training with [its]
examiners to make sure that . . . they . . . understand what is legal.”?4¢ Like the
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other federal bank regulators, she stated that “the FinCEN guidance provide[d]
a clear path for banks on what to do” but cautioned that when banks were unsure,
they should file suspicious activity reports.24’

The NCUA’s hemp guidance explained that, due to legalization, credit unions
were no longer required to file suspicious activity reports “for the activity of
hemp-related businesses operating lawfully, provided the activity is not unusual
for that business.”?*? It also assured credit unions that “[1]ending to a lawfully
operating hemp-related business is permissible.”>** Nevertheless, the guidance
warned that “[f]Jor hemp production to be legal under federal law beyond the
2014 Farm Bill pilot, the USDA must first promulgate regulations and guidelines
to implement the hemp production provisions of the 2018 Farm Bill.”>° For
hemp-related businesses operating under a pilot program, “a credit union needs
to know how to verify the member is part of the pilot program” and must adapt
“ongoing due diligence and reporting approaches to any risks specific to
participants in the pilot program.”?3! In any event, a credit union serving a hemp-
related business “needs to know if the business and the product(s) [are] lawful
under federal and state law, and any relevant restrictions or requirements under
which the business must operate.”252

After USDA issued its interim final rule, the other federal bank regulators
followed the NCUA’s lead and issued a joint statement governing hemp
banking.2%3 Like the NCUA, FinCEN, the Federal Reserve, the OCC, and the
FDIC agreed that “banks are not required to file a Suspicious Activity
Report . . . on customers solely because they are engaged in the growth or
cultivation of hemp in accordance with applicable laws and regulations.”?%*
They emphasized that “[w]hen deciding to serve hemp-related businesses, banks
must comply with applicable regulatory requirements for customer
identification, suspicious activity reporting, currency transaction reporting, and
risk-based customer due diligence, including the collection of beneficial
ownership information for legal entity customers.”>>% Otherwise, the statement
gives little information about specific due diligence measures the regulators
expect banks to employ.
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In June 2020, amid concern that the guidance documents were not providing
sufficient detail to encourage banks to serve the hemp industry, FinCEN issued
additional guidance.?>® It explained that banks should continue to file a
suspicious activity report if:

e A customer appears to be engaged in hemp production in a state or
jurisdiction in which hemp production remains illegal.

e A customer appears to be using a state-licensed hemp business as a
front or pretext to launder money derived from other criminal activity
or derived from marijuana-related activity that may not be permitted
under applicable law.

e A customer engaged in hemp production seeks to conceal or disguise
involvement in marijuana-related business activity.

e The customer is unable or unwilling to certify or provide sufficient
information to demonstrate that it is duly licensed and operating
consistent with applicable law, or the financial institution becomes
aware that the customer continues to operate (i) after a license
revocation, or (ii) inconsistently with applicable law.2%7

In addition, if a hemp-related business is comingled with a marijuana-related
business, the bank should continue filing suspicious activity reports as specified
in FinCEN’s 2014 guidance.8

FinCEN’s 2020 guidance also discussed the due diligence that regulators
expect banks to perform when serving hemp-related businesses. For hemp
growers, banks must get either “a written attestation” that the grower has a valid
license or a copy of the license itself.*® In some circumstances, banks should
also gather “crop inspection or testing reports, license renewals, updated
attestations from the business, or correspondence with the state, tribal
government, or USDA 260

None of the hemp banking guidance documents said much about banking
hemp-related businesses that are not hemp growers, such as manufacturers or
retailers of CBD products. Both the 2019 joint hemp guidance and the 2020
FinCEN hemp guidance warned that the FDA has authority to regulate hemp
products and that banks should “contact the FDA” for more information.2¢! The
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NCUA guidance cautioned that credit unions need to know if a customer’s
“product(s)” are lawful.262

E. Hemp Banking

What does this mean in terms of banking services for hemp-related
businesses? When hemp was effectively illegal under federal law, hemp-related
businesses had banking problems just as the marijuana industry did. The 2014
Farm Bill’s pilot programs and the 2014 FinCEN marijuana guidance did little
to expand banking. Although observers hoped the 2018 Farm Bill’s legalization
of hemp would open the bank doors, the hemp industry still has banking
problems. This Section explains that regulatory uncertainty, compliance costs,
and market risk are likely constraining the hemp industry’s access to banking
services, including credit.

Almost as soon as farmers began contemplating growing hemp under state-
legal plans, there was concern about the industry’s lack of access to banking
services.?®3> This is unsurprising because hemp was still treated as illegal
marijuana under federal law and banking guidance.?¢* Bankers, understandably,
chose to treat hemp as marijuana too.

After the adoption of pilot programs under the 2014 Farm Bill, most banks
still avoided the hemp industry completely.?6® From the second quarter of 2014
through the second quarter of 2018, fewer than fifty financial institutions per
quarter filed a suspicious activity report containing the word “hemp.”?¢ Banks
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that provided account services were hesitant to lend.?” Credit card processors
and other payment companies refused to process hemp-related payments.268

Oddly, in some places, hemp-related businesses seemed to have more banking
trouble than marijuana-related businesses. For example, Oregon has a robust
licensing program for marijuana, but under its pilot program, the “registration
process for hemp [was] little more than filling out a form and paying a fee.”?%°
Banks that served the cannabis industry implemented extensive due diligence
requirements.?’" Marijuana-related businesses were better able to meet those
“requirements because they already jumped through similar hoops to get their
licenses.”’! In contrast, hemp-related businesses could not provide the same
level of documentation to show they were operating lawfully.?7?

Why were banks hesitant to provide banking services to hemp-related
businesses operating under pilot programs? Some blamed onerous suspicious
activity report requirements established by FinCEN’s 2014 marijuana banking
guidance.?”® Others blamed insufficient banking guidance.?’* But many blamed
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the law: hemp was still largely illegal under federal law, and state laws varied
widely.27

Those who blamed federal law for the lack of hemp banking were hopeful
that the 2018 Farm Bill would fix the problem.?’¢ If the problem was that hemp
was illegal, legalizing hemp should fix it, they reasoned.?”’

Although legalization may have increased the number of banks willing to
bank hemp-related businesses, the 2018 Farm Bill did not solve hemp’s banking
problems. As Figure 1 shows, the number of banks filing hemp-related
suspicious activity reports increased following the 2018 Farm Bill.2’® However,
the total number of banks filing of hemp-related suspicious activity reports
remained small.?’”° By December 2019, FinCEN used suspicious activity reports
to identify 203 banks that were providing services to hemp-related businesses.?80
Of those banks, 142 appeared to serve both marijuana and hemp businesses,
while 61 served only hemp businesses.?8! These 203 banks represent about 2%
of the financial institutions in the United States.?%?

275 1 m*2(),#6>+.",32*""[ >"52"adN8"28*"B5,T),7"/A/2*965,,5B)/")/"65,,5B)/>"B'2"23"
28*"6'/239*."5,-"28*"/252*>"),-'/2.)5("8*9K@*.A"-);;*.*,2";.39"65,,5B)/'2852"63,25),/"04"
52"(*@*(/"8)78*."285,"$1a"K*@& P 1%2(%At4 . +(56 . %. WO*: . §* 9k ¥ 6#(%*i*#>ERIEG | EVAULT"
\&'(A" #>" #$%_]>822K/Off===1T.)*7-*@5'(21639f),/) 782/fB5/BR)G'5,5h*(52*h
BY/),*II*/  "1B22K/OffK*.95166fEYRVCK" MI8)(*" /*((),7" 4FI" 3)(" 2852" -3*/" ,32" *d6**-"
[252'23.)(A" K.*/6.)B*-" (*@*(/" 3;" ~04" -3*/" ,32" K3/*" 5" .)/T"',-*." D,-)5,5" (5=>"),5,6)5("
),/2)2'2)3,/" =)28" ;*-* 5(" 685.2*./" 3." 566*//* 23" 28*" P*-*5(" R*M.@BA9*,2" /A/2*9"
2%68,)65((A" @)3(52*" ;*-*.5("TEE)e" ~39" F5,/*>"P* ;>4 <:"$=(%A% O*$. (:*+L# 1 .%2(%At
K+"6@:*# K. 2% 4" +* K/ (#8# T*E"+*% O*#™":68("%>"HJ Hews HETwWORK"\H3@1" a>" #$%[]>"
822K/Off===1,=*=/,*2=3.T13.7fK3/2{8*%46(328),11*25)(*.\B5,T), 7.3 B(*/25TtN3.* b
2=)/2h*/3('2)3, " 1B22K/OffK*.95166fImER X" \.*K3.2),7" 2852" ?9KI5" F5,T" ),
J5/8),723,"),)2)5((A" 6(3/*-" 28*" 5663',2" 3;" 5" 3,(),*" 8*9K" .*25)(*." B*65'/*" 65,,5B)/" =5/"
K.38)B)2*-",-*"*-* 5("(5=]1"

276 %% 6*["6)2*-"#6>+.",32* % g

277 1%%Y3'.6%/"6)2*-"#6>+.",32* % g

278 <*2% ;39" )'<1'R3B),/3, >#6>+.", 32* #XX\5225689*%,2" * 2)2(MI*9K HR*(52*-"
F'/)*I*I"F5,T),7"=)28"1*K3/)23.A"D,/2)2'2)3,/QT'

279 FO

280 PIN4rH >#6>+." 32 # #>"52"a1""8)/"P),4rH"-525"95A" -*./]252*"28*" '9B3;"B5, T/"
[*@),7" 2852" 8*@)K-'/2.A1" C39*" B5,T/" 95A" 85@*" 63,6(-*-" 2852" /'/K)6)3'/" 562)@)2A"
*K3.2),7"=5/",32" *").*-";3."8*9K h*(52*-"B'/),* [[*["5;2*." 28*"K5//57*"3;" 28*"#$%_"P5.9"
F)(>™@*"283'78"28*"'G3),2"7")-5,6*"63,;).9),7"2852"63,6('/)3,"=5/",32")//*-",2)("(52*"#$%Z 1
1**'%#$%LROINT O EMP FANKING MUIDANCE>H#6>+. " 32*" #Y '

81 PINArH >#6>+.",32%"# #>" 52" a1" D," 639K5.)/3,>" YaX" B5,T/" /[*. @*-" 950 G5’
B'/),*/[*/"'B'2"85-",3"8*9K h*(52*-"/'/K)6)3'/'562)@)2A" *KF 1"

282 D" *6*9B*."#S%Z28* <" =* *"YS)[["' PID4Y,/ *-"B5,T/"5,-"Y #HaX"H4?+b,/" *-"
6.*-)2"",)3,/1" 1**; PID4A>CrATISTICS AT A MLANCE"\I*61" a%>" #$%Z]>" 822K/Off===1;)6173@
fB5, Tf/252)/2)65(f/252/f#$%Z-*6f),-'12. A1K+B22K/OffK*.95166fmmifBPU ke" H4?+ >
j UARTERLY 4REDIT ?NION | ATA QUMMARY #$%7" >52)"\#$%Z]>" 822K/Off==511,83 @
f;)(*/fK'B()652)3,/f5,5(A/)/fI'5.2*.(Ap52%'995.A B#$%l 1K-; "  1B22K/OffK*.95166f<d’R
NI KL



1088 BOSTON UNIVERSITY LAW REVIEW [Vol. 101:1043

Figure 1. FinCEN Suspicious Activity Report Data.?$3
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Other data confirms that there are few banks willing to serve the now-legal
hemp industry. A December 2019 survey of eighty-five bank executives in
Wisconsin found that only 38% of their banks accepted deposits from hemp-
related businesses and only 15% of their banks were lending to hemp-related
businesses.?8*

The hemp industry’s problems accessing financial services extends beyond
access to banks and credit unions. Farm Credit Services of America, one of the
leading agricultural lenders in lowa, Nebraska, South Dakota, and Wyoming,
said it would not immediately begin lending to hemp growers.?%> Most major
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payment networks reiterated they would not process CBD-related
transactions.?%¢ In addition, Elavon, Inc., “the largest domestic CBD payment
processor” announced that it was ending service to all hemp-related
businesses.?8’

This means that many in the hemp industry have experiences like that of Ben
and Taryn Marcus who started hemp farming in Maine and found that their long-
time banks were closing their accounts.?®® Indeed, hemp banking remains a large
enough problem that proponents of the SAFE Banking Act (the bill aimed at
facilitating marijuana banking) have included a provision that would require
federal bank regulators to issue guidance “confirming...the legality of
engaging in financial services with businesses selling hemp, hemp-derived CBD
products, and other hemp-derived cannabinoid products.”?8°

1. Regulatory Uncertainty

One of the remaining barriers to hemp banking is regulatory uncertainty. As
Section III.C explains, building a regulatory structure for the hemp industry
required USDA rulemaking.?*° It also required that state and tribal governments
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develop hemp regulation plans.?*! This process has been time-consuming and is
not yet finished. With the state of the law in flux, several financial service
providers indicated that they were hesitant to offer banking services to the hemp
industry.?? Elavon (the once-dominant CBD payment processor) explained,
“After several months supporting this merchant segment, it has become clear
that the pace of an evolving federal and state regulatory framework makes it
extremely difficult to validate the qualifications required to operate within this
industry.”??* MasterCard offered a similar statement:

Our rules require our customers to conduct lawful activity where they
are licensed to use our brands. States are currently developing a regulatory
framework for the purchase of hemp-based and CBD products,
incorporating input from both the USDA and the FDA. Given the
complexity and lack of clarity at this time, we cannot support these
transactions on our network. As this topic evolves, we will share any new
developments regarding the use of our products.?**

Some believe that the banking situation might improve now that USDA has
finalized its rule and states and tribes have established approved plans.?%® It is
too soon to evaluate whether these predictions are correct. Others indicate that
for some segments of the hemp market, a final USDA rule may not be enough.2%¢
Businesses focused on CBD manufacturing or sales may need the FDA to
approve CBD for use in food and dietary supplements before they can easily
access banking services.?”” Problems for CBD-related businesses may be
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exacerbated because current banking guidance focuses on hemp farmers, not on
CBD manufacturers or retailers.>?8

2.  Compliance Cost and Legal Risk

Another reason that banks continue to avoid hemp is the cost of compliance
and the risk associated with compliance failures.?*® As explained in Section
II.C, regulators expect banks to, at a minimum, establish that hemp growers are
licensed to grow hemp.3%° Beyond that, banks must assess the risk posed by each
customer and undertake additional due diligence consistent with that risk.3°! For
most hemp businesses, banks will need to collect periodic financial
statements,*> secure representations and warranties that the business is in
compliance with all applicable law,?* and perform periodic checks to confirm
that the business is properly licensed.?** For hemp growers, the bank may need

298 1**i#$%ZoINT 0 EMP FANKING MUIDANCE#6>+_ ", 32* #Y &>"52" 45, T/"95A"63,/)-*."
63,2562),7"28*'PI+"=)28"8*@R(52*-":33->"- '7>"5 "8/9*2)6"1*/2)3,/1 QePiNdrH 0 Emp
MUIDANCES#6>+. ", 324 Y %"52" WP3."*/2)3,/" *(52*-"23"PI+ h*7'(52*-"K.3-'62/>";),5,6)5("
),/2)2'2)3,/"183'(-"63,2562"28*" PI€)e"0)(5.A"F.)6 T* 3" 0i2(6ALI " . hOLI (W4 +P* 5 >l
<IC>"0ARRIS FRICKENO4ANNA <1 FLOG" \I*61" #>" #$%Z]>" 822K/Off85..)/B.)6T*,1639
65,,5(5=B(37fB5,T), B5=3*/ Ib,- b=),/ 13.I8*9KIBB-f*  B22K/OffK*.95166fHHKIHI K’
\NIn) @*,"28*": 56212852"=*"-32"85@*"5,A"7")-5,6+".30";*-* 5("B5, T), 7".*7'(523./"/K*6);)6"
23"8*9KAFI" 639 K5,)*/>" AZL*"" ()TH(A" 23" [**":) 5,6)5("),/2)2'2)3,/"\=8)68" 5.*" 5(*5-A"
*d2.*9*(A" 63,/*.@52) @*" 6.*52" . */]" 3K*,(A" 3." T,3=),7(A" I*.@), 7" 848K ' B'/),*//*/1 Qe"
J)((059"C'9,*.>" HEANGHUTS* 0T _U2(hALL*+)(D*4>HEW PRONTIER | ATAN& *"0%6$>"#SHS]>"
822K/Off,*=3,2)*.-5251639f65,,5B)),/) 782/f5/TkB". rdK*.2kB5,T), 70*.@)6*/f"
FB22K/OffK*.95166f2YAIF+C K\,32),7"2852"28* GBET),7'7')-5,6*" NK*.25),/"3,(A" 23"
8*OK"D6:8() .8("%>"5"-*(),*52)3,"=8)68" (*5@*/"S1MRI"630K5, }*/"B'.-* *-"=) 28" *B'(3/"
(*75("()5BR)*Q2852"=)(("95T*"B5,M*('625,2"23"*,757*"=)28"28*"),-'/ AW’

299 N*,71)"C',>" V. %2#S . )(A.$*P.V,00*A6: . §("" S 8 1*+) *b< . %% O(#4 1 6H#(%*##*#>0 ALL
Crl &1\p621" #X>" #$#E>" YENSPS" 822K/Off==+G1639f5.2)6(*/{B5H3@)7585SA
X7'(52)3,/ RY*.@165,,5B)/B'),*II* 6% X$a[$ XSWIB*" *5/3," 2852" B5,T*./" 5.*" /3"
*(625,2"23"7*2"),23" h28*" 65, 5B)/k"),-/2.A")/" K.)95.)(A" 28*" 639K()5,6*€" h28**" 5 *k" @* A"
),2%)@*" 639K()5,6%*").*9* 2/>" 93 *" 285 "5 A" 328*.") /2. A>L"/5)-" N¥(" F5.,*/>" 68)*;"
3K*.52)3,/"3;;)6*."52"pT(58395"C252* RA/TA3,-"5(2*.,52)3,"),"3.)7),5(]]1

300 PINArH O EMP MUIDANCES#6>+." 32 1Y % "5 2t '

301 1 rkg AR+ e "HEYBOINT O EMP FANKING MUIDANCE>#6>+.",32%'#Ya&@PINdrH 0 EMP
MUIDANCE>#6>+. ", 32%#Y X%&*22* " . 39"R3-,*A"r1"033-H#6>+_{,32*# " 1

302 1**PNArH 0 EMP MUIDANCES#6>+. ", 32*H#Y %"5284V),6*"C()=3/T)B* ; i1 . %2(%AE"+
<#Q(§ = U4("9% B()* X*,1 [6*45("%>"0 ARRIS FRICKENO4ANNA <1 FLOG"\&5,1" Y>" #$#96]>"
822K/Off85..)/B.)6T*,1639f65,,5(5=B(37f&BK T),703.6.*-)23,)3,/ k) @BT*Ad*/2)3,/f"
I822K/OfB5166fajVF PmI? KV252),7"2852"B5,T/"/83'(-" *I*/2" 8*0k*(52*-"6'/239* /"
K.3@)-N63K)*/"3;"B'),*/I";),5,6),7"-36'9*,2/ QI

303 1%%1]8)22"C2%), ¥T*."q"<5, *A"m);;3.-F* 5 SFAP**%P"" /8 (th. %D( . :AFHHS(565(" %< . %t
B+ > _+*E"HH: . 0. ; .L#HS*/*#8iF%964#5+ , >+ LATF ANKERS + SSIN FD1FRIEFS>"NSAR', *"#$%Z>"
524>"6 "\MWPK),5,6)5("),/2)2'2)B/83'(-"6.5:2"/2.3,7" *K.*/* 252)3,/>"=5..5 2)*/>"63@*,5,2/>"
5,-"328*."63,2.562'5("K.3@)N)3," 57.9% 2/" =)28" 6'/239* /" 2852" 5 %" 25)(3.*-" 23" 5-- /|
28*/*8*9Kh*(52*-"63,/)-*.52)3/'5,-"9),)9)S*"),/2)2'2)3, h*(52*-".)/TQL

304 1**PiN4rH 0 EMP MUIDANCES#6>+. " 32*¥#Y X%"5244252),7"2852"5"B5, T"/83'(-"63,/)-*."
7528*.),7M)6*,/*" * *=5(/"h5,-k"K-52*-"522*/252) Jet**L. #"""C2*%),*T*."q"m);;3.-H#6>+ . "



1092 BOSTON UNIVERSITY LAW REVIEW [Vol. 101:1043

to confirm the hemp is growing on the permitted land, the crop does not contain
impermissibly high levels of THC, the business has appropriate disposal
protocols for hemp-related products, the hemp is being sold to a licensed
processor in a state where hemp is legal, and the purchaser is not using the hemp
to make an impermissible product (like a dietary supplement).3%> Some banks
serving the hemp industry conduct site inspections and perform lab tests.3% For
hemp processors, manufacturers, or retailers, the bank may need to confirm the
hemp-related product was grown by a properly licensed farmer in compliance
with the law, the product does not contain impermissibly high levels of THC,
the product is not added to food or dietary supplements, and any seller is not
making health claims.

Because each state or tribe’s regulatory plan is different, the necessary due
diligence varies from state to state.?” For example, some states license hemp
processors but other states do not.>® Some states allow smokable hemp while
others do not.3® States also have different THC testing protocols for hemp
plants.’!0 Bank regulators want to see that each bank has written hemp-specific
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compliance programs that are consistent with federal, state, and tribal law in
each of the jurisdictions where the bank has customers. Because the law is
unsettled, banks must update their policies and procedures often.3!!

But it is not just a matter of drawing up hemp compliance policies and then
collecting and reviewing documents from hemp-related businesses. Under the
law, the line between legal hemp and marijuana is thin. Hemp that is not grown
in strict compliance with the 2018 Farm Bill and applicable state law is
marijuana.’'? For example, as discussed, “hot” hemp that exceeds the 0.3% THC
content is illegal.>!> Because hemp growers have little experience, the quality of
hemp seed is still developing, and THC content can be influenced by variables
like crop watering and weeds, it is easy for a hemp grower to end up with plants
that exceed the 0.3% threshold.?!4 “In 2019, more than half of all hemp crops
grown in Hawaii were hot.”3!3

If purported “hemp” is instead marijuana, there are unpleasant consequences
for both the business and the bank.3!¢ Under USDA’s interim final rule, the
illegal crops or products were destroyed.?!” This could leave a borrower with no
income to repay a bank loan.’!¥ USDA’s final rule improves this situation by
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allowing farmers to remediate hot crops.?!° However, it may not be possible to
remediate all crops.’?® Those remediated will likely yield lower than initially
expected prices,3?! potentially impacting a borrower’s ability repay loans. In
addition, regulatory guidance suggests that banks should file suspicious activity
reports for customers whose cannabis does not meet the legal definition of
hemp.3?2 There is, for example, no guidance that relieves banks from filing
suspicious activity reports for customers whose cannabis tests above the 0.3%
THC limit for hemp but below the 1.0% threshold for a negligent violation of
the law. Finally, repeated violations or cannabis that significantly exceeds the
0.3% THC level may cause law enforcement, hemp regulators, and bank
supervisors to conclude that the customer (and perhaps the bank) were
knowingly violating criminal law .33

All of this leaves many banks unwilling to perform the additional required
compliance associated with hemp-related accounts. The banks that do provide
services do so only with higher customer fees.??*

3. Credit and Market Risk

Finally, some banks are hesitant to lend to hemp-related businesses because
those businesses are risky. In addition to the compliance and legal risk
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previously described, bankers must evaluate the credit and market risk for an
industry that, until recently, did not legally exist. This is not an easy task, but
some pitfalls are readily apparent.

First, most farmers are inexperienced in growing hemp. Accordingly, startup
costs will be high as they acquire the necessary expertise and equipment.??> For
example, many hemp farmers harvesting their crops learned that “[c]utting the
crop down and drying it in the field like hay for several days degraded the CBD
content and ultimately reduced the value of the crop[, but w]et baling caused
mold and fermentation, ruining the crop completely.”3?® To avoid these
problems, some farmers are experimenting with mechanized harvesting
techniques that allow the hemp to be harvested and dried quickly.??” With such
a steep and expensive learning curve, some farmers failed.?28 It can be difficult
for bankers evaluating loan applications to decide which farmers will succeed.

In addition, evaluating the opportunity for profit in the hemp industry is
difficult. When Congress legalized hemp, many new farmers rushed to plant the
crop. In 2019, “[a]cres of cultivated hemp in the U.S. surged to more than
285,000 . . . from 78,000 in 2018.32° Colorado Commissioner of Agriculture
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Kate Greenberg described it as “a mad rush.”33° This created a glut of hemp and
led the price of hemp biomass to plummet.33! The market was so grim that, by
the end 0f 2019, some hemp growers were unable to sell their crop.3*?> Consumer
CBD prices also decreased.®*® In an apparent market correction, hemp
production fell in 2020.334 But because some farmers stored the hemp they could
not sell, it may take several years for the supply of hemp to stabilize.33
Moreover, demand for hemp products is as uncertain as the supply. Forecasts
of the demand for CBD have been bullish?3¢ but in the long run may not pan out.
Many hope that CBD will prove therapeutic for a variety of ailments.?*” But
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demand for CBD may sour if some of the benefits cannot be scientifically
substantiated?*® or if CBD is discovered to have negative side effects.?3®
Declining interest in CBD might lead the hemp industry to shift its focus from
CBD to fiber and seeds, causing price volatility in those market segments.340

Finally, the hemp industry, like other industries, is influenced by economic
conditions and noneconomic forces. For example, in northern California, hemp
producers were threatened by wildfires.?*! And many hemp-related businesses
felt the economic sting produced by the 2020 coronavirus pandemic and
accompanying advice that people should stay at home to avoid infection.34?
Given these factors, it seems likely that hemp will experience significant price
volatility in the short term as the market calibrates supply with demand.?** In
this environment, only the most risk-tolerant banks will consider lending.

IV. LESSONS FOR THE MARIJUANA INDUSTRY

The marijuana industry can learn from the hemp industry’s banking
experience. Hemp’s experience suggests that legalization alone—or narrower
measures assuring banks that they can serve customers in strict compliance with
state law—will not result in immediate, widespread marijuana banking. Most
banks require a clear regulatory structure enabling them to verify whether
customers are following the law. Guidance from banking regulators can help by
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clarifying the amount of due diligence banks must perform for marijuana-related
customers. However, even with legalization and regulatory certainty, market
conditions may hamper lending. While the legal marijuana industry is in its
infant stage, market volatility makes lending risky. Once the industry matures,
banking will be more available but may remain costly as banks navigate the
regulatory structure that will (presumably) still surround marijuana.

A. Legislation Might Not Lead to Banking

Narrow legislative measures like those proposed in the SAFE Banking Act
will not lead to widespread, inexpensive marijuana banking. The SAFE Banking
Act leaves in place a burdensome suspicious activity reporting scheme that
drives up account costs and dissuades many from banking the marijuana industry
now.>* As long as suspicious activity reporting is required for marijuana-related
businesses, banking the industry will be difficult and costly.3*® In addition, many
banks and payment processors cite marijuana’s illegal status under federal law
as the reason they do not bank the industry.>*¢ The SAFE Banking Act would
not change that.

Federal legalization of marijuana is also unlikely to immediately solve the
marijuana industry’s banking problems. Hemp legalization did not throw open
the doors of all banks. Instead, most banks waited on the sidelines as federal,
state, and tribal officials worked to develop a regulatory framework to oversee
the industry.?” If Congress legalized marijuana, it seems likely this same
dynamic would play out in marijuana banking. Marijuana would not become
broadly legal. Instead, federal, state, and tribal officials would have to create a
new regulatory framework. This would involve deciding which products are
legal and specifying who may grow, process, sell, and buy them. Even states that
have already legalized marijuana would have to adjust their regulation to
conform to a new federal structure. In the years immediately following
legalization, while the law and regulatory structure is developing, most banks,
including the largest financial service providers, are likely to avoid the
industry.’#® Indeed, some banks currently serving the marijuana industry may
discontinue their service to allow time to adjust their compliance programs.
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B. Regulatory Uncertainty Hurts Banking

Beyond legalization, the hemp experience teaches us that the content of the
regulatory structure matters for marijuana banking. Because banks must conduct
sufficient due diligence to determine whether their customers are operating in
compliance with federal, state, and tribal law,>*® regulatory structures that allow
banks to verify legal compliance are more likely to lead to banking.

The hemp experience shows that the content of the federal regulatory
structure matters for banking. Under USDA’s interim final rule, the legal
consequence of cannabis that exceeded the allowed THC content was complete
destruction of the non-compliant cannabis crop.3>° Diligent and honest growers,
however, could not be certain that their cannabis crop would not test above the
legal limit.>>! Moreover, no amount of bank due diligence could confirm that a
hemp customer who was complying with the law today would not be out of
compliance when its product was tested. If a customer’s cannabis crop tested
hot, the bank risked loss from credit extended to the customer and would likely
be required to file suspicious activity reports.>3> Unsurprisingly, many banks
thought this regulatory system presented too much risk. USDA recognized the
chilling effect this approach had on banking and amended its hemp rule to allow
remediation of non-compliant cannabis.?>® The final rule also increases the
threshold of THC allowed before noncompliance is considered a negligent
violation.** As policy makers consider cannabis regulatory schemes, they
should avoid creating situations where it is difficult for the industry and banks
to confirm compliance with the law, as the consequences of non-compliance are
financially significant.

The hemp experience also shows that robust state licensing programs may
facilitate banking. When, under the Oregon hemp pilot program, state licensing
required little information, banks were more hesitant to offer banking services
to hemp-related businesses than to the more heavily regulated marijuana-related
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businesses.?*> In essence, the state licensing of marijuana provided information
that banks could rely on as part of their compliance processes and reduced bank
compliance risk.

This experience is consistent with evidence from marijuana industry itself. In
Washington, the state tightly regulates marijuana and tracks both plant and
product from growth through sale to consumers.?>¢ The state shares the tracked
information with banks and other financial service providers, making it easier
for them to confirm that licensees follow state law and do not violate federal
enforcement priorities.>>” As a result, banking options for marijuana-related
businesses in Washington are relatively robust.3*® In contrast, California initially
delegated the task of overseeing marijuana businesses to local governments.3%°
They were slow to adopt statewide comprehensive regulations.?®® As a result,
banks have a more difficult time confirming that a business is following state
law and fewer banks are willing to serve the marijuana industry.3¢!

This is not to suggest that overly burdensome regulatory structures are the key
to banking services. Rather, cannabis regulators should consider how they can
streamline the compliance process for banks by making it clear who is properly
licensed and what they are licensed to do. Bank regulators also play a role in
streamlining compliance processes and reducing compliance burdens.
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Following hemp’s legalization, most federal banking regulators believed
additional guidance was not necessary.3¢? It took regulators nearly a year to issue
the joint hemp banking guidance.?®® During the interim, some banks serving
hemp-related businesses continued to file suspicious activity reports3%*—reports
that the guidance eventually explained were not required. Banks waited even
longer for additional clarity about due diligence requirements.?¢> This may have
prevented some banks from entering the market and kept banking costs high for
hemp-related businesses at banks that did enter the market.

If it was not clear before, it should be clear now: banks considering providing
services to cannabis-related businesses want to know what their regulators
expect of them. When regulators provide direction about the amount and types
of information banks must gather, it reduces banks’ legal risk and increases the
likelihood that banks will offer services to the industry. Because federal bank
regulators were reluctant to issue hemp guidance, Congress should include a
requirement that the regulators adopt guidance in any marijuana legalization
legislation.

C. Credit, Market, and Other Risks Remain

Over time, if Congress legalizes marijuana, the regulatory structure stabilizes,
and the compliance requirements are clarified, more banks will serve the
marijuana industry.?®® At the same time, decreased compliance costs and
competition among banks would reduce the cost of banking services for
marijuana-related businesses. But even at this stage, marijuana-related
businesses should expect to have fewer banking options and pay more for
banking services than the average business.

As the hemp experience illustrates, legalization creates a new industry where
product supply may not be well calibrated with demand. After hemp’s
legalization, many new farmers entered the market.?¢” Consequently, the amount
of hemp produced far exceeded the demand, causing hemp prices to plummet.368
Many businesses failed.?® In this volatile environment, banks were hesitant to
lend.
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In Canada, marijuana legalization also led to market volatility. Initially,
demand for the newly legal marijuana outpaced supply.’’? This attracted many
producers to the market, created an oversupply, and drove down prices.3”!
Among the new market entrants were deep-pocketed tobacco and alcohol
companies.’”> Some worry that this “cannabis colonialism” is “shoulder[ing] out
competitors and smaller businesses.”73

If marijuana is federally legalized in the United States, the industry should
expect similar volatility.?’* While legalization may increase demand for
marijuana-related products, it will also attract new growers, processors, and
retailers. “Most experts agree that cannabis production will commoditize, and as
this happens, agriculture giants will be best positioned to bring their efficiencies
at scale to this industry, as well as their technology for optimizing genetics,
propagation, and other techniques not currently available in the cannabis
industry.”?7> Many similarly believe that alcohol, tobacco, pharmaceutical, food,
and beverage companies will enter the marijuana industry.?’¢ These companies
may crowd out smaller businesses, including businesses that participated in the
marijuana market before full legalization. Some marijuana-related businesses
will fail. Given the risk, many banks will be hesitant to finance a modern-day
gold rush. Small businesses without cannabis experience are those most likely
to be without financing options. As the industry consolidates and matures, bank
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financing options are likely to become more available, but this process could
take years.

But even a mature marijuana industry will likely have fewer and more
expensive banking options than the average business. Marijuana would remain
a highly regulated, high-risk industry. Like businesses that handle alcohol,
tobacco, fircarms, adult entertainment, gambling, and a variety of other
regulated activities, businesses that handle marijuana should expect their
financial institutions to require proof that they are operating within the law.37’
Because banks’ compliance costs are higher for high-risk accounts, those
customers pay more for banking services.

CONCLUSION

It is sometimes said that a banker is someone who lends you an umbrella when
the sun is shining but wants it back when it starts to rain.3’® This clever adage
highlights the reality that, although banks are in the business of taking risk, they
are often rather conservative in their risk-taking. The cannabis business is
inherently risky. This means that there is no easy fix for marijuana’s banking
problems. While marijuana legalization is likely a necessary first step to
widespread banking, hemp’s banking experience shows that legalization alone
is insufficient. Banks need regulatory structures that allow them to verify that
their cannabis-related customers are compliant with the law. Federal, state, and
tribal cannabis regulators should consider this as they adjust the regulatory
framework underpinning the industry. Bank regulators can also encourage
banking by clearly describing what due diligence and reporting measures are
required for banks serving cannabis-related businesses. However, even if
marijuana is legalized and its regulatory structure is carefully crafted to
encourage banking, some banks may still decide the credit, market, and other
risks are too high to justify serving the industry. Marijuana is likely to remain a
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high-risk industry where compliance costs translate to expensive banking
services.



