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ABSTRACT

In 2013, four Supreme Court Justices dissented from the decision in Comcast
Corp. v. Behrend, which established heightened requirements for the
certification of damages class actions. In a seemingly offhanded footnote, these
dissenters observed that district courts could avoid the individualized inquiries
that increasingly doom damages classes by certifying a class under Federal Rule
of Civil Procedure 23(c)(4) on liability issues only and ““leaving individual
damages calculations to subsequent proceedings.” The dissenters were onto
something big. In fact, the issue class and follow-on damages model has broad
potential to restore the efficacy of aggregate litigation across several
substantive areas after decades of judicial hostility. This Article offers a bold
and original vision for the issue class procedure, one that promises scale
efficiency while sidestepping the doctrinal land mines that dot the class action
landscape. It is a vision rooted in sober pragmatism and an account of the
economic incentives confronting entrepreneurial law firms as they consider
investing in aggregate litigation.
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INTRODUCTION

It may be that judicial hostility to aggregate litigation will abate in coming
years. With shifting political tides, the era of Chamber of Commerce hegemony
may wane. We may see federal legislation aimed at correcting the most visible
abuses of our corporatist epoch. Legislation that would overrule the Supreme
Court’s embrace of class-banning arbitration clauses, for example, is already
teed up and just waiting for a gust of political will.1

And yet, for the most part, aggregate litigation has been diminished by
unflashy doctrinal developments that are almost certainly here to stay. Over the
past decade or so, the Supreme Court has repeatedly raised the bar on standards
for class certification,?2 pleading,® and other procedural matters, rendering
aggregation far more difficult in the mine run of cases. Changes in electoral
politics are unlikely to dislodge restrictive precedents like Comcast Corp. v.
Behrend,* Wal-Mart Stores, Inc. v. Dukes,> Ashcroft v. Igbal,® and Bell Atlantic
Corp. v. Twombly,” which already appear embedded in the legal firmament. And
the prospect of a liberal-moderate Supreme Court coalescing to render big, stare
decisis—busting decisions in the field of civil procedure is improbable on every
level.

In the near term, moreover, things will likely get worse for proponents of class
actions. For example, under the doctrine of ascertainability—which several
federal circuits currently adhere to8—class certification is denied where absent-
class-member consumers are deemed unlikely to have documentary evidence of
their small consumer purchases. With a calcified split among the circuits and
strong Chamber of Commerce interest, it may be just a matter of time until the
Supreme Court takes up and endorses the judge-made ascertainability
requirement. Likewise, in recent years, business interests have aggressively
litigated the question of whether absent class members must have Article 11l

1 See Forced Arbitration Injustice Repeal Act, H.R. 1423, 116th Cong. (2019) (“FAIR
Act”) (prohibiting predispute agreements to arbitrate employment, consumer, antitrust, and
civil rights claims); Forced Arbitration Injustice Repeal Act, S. 610, 116th Cong. (2019)
(same). The FAIR Act passed the House of Representatives in 2019 but failed to gain traction
in the Senate. See 165 CoNG. Rec. H7852 (daily ed. Sept. 20, 2019).

2 See, e.g., Comcast Corp. v. Behrend, 569 U.S. 27, 30 (2013); Wal-Mart Stores, Inc. v.
Dukes, 564 U.S. 338, 349-52 (2011).

3 See, e.g., Ashcroft v. Igbal, 556 U.S. 662, 678-80 (2009); Bell Atl. Corp. v. Twombly,
550 U.S. 544, 554-63 (2007).

4 569 U.S. 27 (2013).

5> 564 U.S. 338 (2011).

6 556 U.S. 662 (2009).

7 550 U.S. 544 (2007).

8 See infra notes 119-28 and accompanying text (surveying application of ascertainability
requirement in the circuit courts).
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standing in order for a class to be properly certified.® Here too, if the right case
vehicle presents itself to the Court, we suspect that six Justices would likely
decide this question in a manner that imperils a great deal of aggregate litigation.

Of course, none of this is news. By any measure, aggregate litigation is in
deep trouble. The most vexing dimension of the problem is not measurable at
all: the unknowable number of otherwise meritorious cases that are never
brought because of the inability to proceed on a collective basis.

Against this backdrop, we advance an idea designed to restore the efficacy of
aggregate litigation. Our model requires no new legislation or rulemaking; nor
do we advocate here for changes to any judge-made law at the Supreme Court
or even the circuit-court level. Instead, we offer a revitalized account of Federal
Rule of Civil Procedure 23(c)(4), which provides that “[w]hen appropriate, an
action may be brought or maintained as a class action with respect to particular
issues.”10

In essence, the issue class decouples the inquiry into the defendant’s conduct
from questions regarding the eligibility of individual claimants for relief.1!
Where plaintiffs prevail at an issue class trial, each class member effectively
receives a judicial declaration of key liability issues that she can then take into
her local court or other forum to claim damages. On this model, plaintiff
eligibility issues are no longer addressed in the class action—where they often
destroy class treatment—and are instead addressed in follow-on cases seeking
individual relief. In this way, the issue class sidesteps many of the doctrinal land
mines that dot the class action landscape.

Our claims for the long-neglected issue class may appear extravagant. Indeed,
it is fair to ask why, if our account is correct, the issue class is not already a
dominant form in aggregate litigation. Our answer is, first of all, that it should
be, at least in mass torts and in many other areas of traditional class action
practice. And second, the issue class was in fact well on its way to broad use
when it was waylaid by a pair of influential circuit court decisions in the mid-
1990s.12 But those decisions have not stood the test of time, and the largely
unheralded erosion of their doctrinal underpinnings in recent years helps set the
stage for our issue class revolution.

9 See, e.g., In re Deepwater Horizon, 739 F.3d 790, 799 (5th Cir. 2014); see also infra note
24 (discussing circuit split on absent class member standing).

10 Fep. R. CiIv. P. 23(c)(4).

11 We credit Elizabeth Burch for the terminology we use to distinguish between plaintiff-
side “eligibility” issues and defendant-side “conduct” issues. Elizabeth Chamblee Burch,
Constructing Issue Classes, 101 VA. L. Rev. 1855, 1874-81 (2015).

12 See In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293 (7th Cir. 1995); Castano v. Am.
Tobacco Co., 84 F.3d 734, 745 n.21 (5th Cir. 1996) (“A district court cannot manufacture
predominance through the nimble use of subdivision (c)(4).”); see also infra Section Il.E.1
(discussing Rhone-Poulenc Rorer Inc. and Castano).
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In Part I, we describe what Rule 23(c)(4) is and how it should be understood
at the doctrinal level. A key insight here is that the issue class proceeding is a
separate action for declaratory relief that naturally serves as a prelude to follow-
on cases for damages. We address a number of foundational questions about the
nature and operation of the rule: how an issue class is certified, whether members
of an issue class have Article Il standing, and whether courts have subject-
matter jurisdiction over issue classes.

In Part 11, we describe the potential application of Rule 23(c)(4) to all manner
of cases in which restrictive doctrine hamstrings efforts at collective litigation.
Specifically, we suggest that issue classes have great potential application in
instances where courts have denied damages-class treatment on the grounds that
(1) damages theories cannot be shown with sufficient universality to satisfy
Comcast, (2) members of the proposed class are not ascertainable at the
certification stage, (3) each class member would have to show reliance on a
fraudulent statement, and (4) some but not all claimants are covered by a class-
banning arbitration agreement. We also examine the unique concerns raised by
issue classes in the area of mass torts.

In Part 111, we address the economic viability of the issue class and follow-on
model, with particular focus on how lawyers handling an issue class trial can be
assured of payment sufficient to justify the litigation risk. Relatedly, we discuss
how entrepreneurial lawyers with an issue judgment in hand might scoop up
sufficient numbers of claimants to cost effectively file individual damages
claims. And, of course, any evaluation of economic viability must take account
of the investment’s time horizon; we therefore discuss the relative timeline of
our model, including the possible junctures for efficiency-impeding appeals, as
compared with other litigation forms. We also consider the implications of this
model for settlement.

Finally, we offer some thoughts in conclusion. We perceive that the law has
been moving towards the issue class model for quite some time. The story of
class action law over the past twenty-five years is one of courts placing limits
on the reach of the class device. This Article does not push back against those
limits (though we have done so elsewherel3). Rather, we take sober stock of the
circumscribed class action and ask how the aims of aggregate litigation—
increasing access to justice, promoting judicial economy, and retaining fairness
to defendants—may be realized in this era.

I WHAT THE (C)(4) DEVICE IS

Before discussing the potential of the issue class to upend aggregate litigation
in a host of substantive areas—and before discussing how issue classes work or
should work—we start with what the issue class is. Misconceptions regarding

13 See Myriam Gilles & Gary Friedman, After Class: Aggregate Litigation in the Wake of
AT&T Mobility v Concepcion, 79 U. CHI. L. REv. 623 (2012).
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the fundamental attributes of the (c)(4) issue class are abundant—and, we will
argue, hugely consequential.

The (c)(4) issue class is a vehicle for resolving “particular issues . . . as a class
action.” It is a vehicle for resolving less than all of the elements of a claim that
numerous individuals have against a common defendant. Typically, the (c)(4)
trial will determine common issues relating to the conduct of the defendant—
which is to say issues that are identical for all class members. And it will leave
questions regarding individualized relief—including eligibility for relief and
calculation of damages—for future proceedings.

This conception of the (c)(4) device seems straightforward, but case law under
the rule is in fact quite muddled. Many courts have refused to certify issue
classes on the grounds that “certification of a common issues class will not
dispose of a single case or eliminate the need for a single trial.”%> Others have
“emphatically rejected attempts to use the (c)(4) process for certifying individual
issues as a means for achieving an end-run around the (b)(3) predominance
requirement.”16

These critiques are vacuous. That the issue class does not afford complete
relief—or that it leaves for another day questions as to which individual issues
predominate—is the whole point of the (c)(4) device. The issue class is a
springboard to further action. The fact that further action is required is not a bug
of the (c)(4) device; it is the defining feature. The end product of a (c)(4)
proceeding is, by definition, a judicial declaration for use in future remedial
proceedings.

What other utility could it have?

It is not just detractors of the issue class device who misconceive (c)(4); its
exponents do so as well. Judge Weinstein, in discussing potential certification
of a (c)(4) class, described the issue class as a tool the judge could use in
handling a broader (b)(3) damages class action.!” By isolating specific issues for

14 Fep. R. Civ. P. 23(c)(4); see also id. advisory committee’s note to 1966 amendment
(“This provision recognizes that an action may be maintained as a class action as to particular
issues only.”).

15 In re ConAgra Peanut Butter Prods. Liab. Litig., 251 F.R.D. 689, 701 (N.D. Ga. 2008)
(observing that class certification would not prevent “6,000 individual trials on exposure,
injury, causation, damages and other individual issues [that] will have to be prosecuted
whether or not a class is certified”); accord Wolfpen Il Planned Cmty. Homeowners Ass’n v.
Atlas Roofing Corp. (In re Atlas Roofing Corp. Chalet Shingle Prods. Liab. Litig.), No. 1:13-
cv-04208, 2017 WL 2501754, at *13 (N.D. Ga. June 9, 2017) (“[E]ven if the Plaintiff could
establish in a class-wide trial that the Shingles suffer from a common manufacturing defect,
each class member’s claim will still need to be separately tried to determine issues like
causation, notice, and statute of limitations.”).

16 Fisher v. Ciba Specialty Chems. Corp., 238 F.R.D. 273, 316 (S.D. Ala. 2006); accord
Randolph v. J.M. Smucker Co., 303 F.R.D. 679, 700 (S.D. Fla. 2014); City of St. Petersburg
v. Total Containment, Inc., 265 F.R.D. 630, 646 (S.D. Fla. 2010).

17 Simon v. Philip Morris Inc., 200 F.R.D. 21, 29 (E.D.N.Y. 2001).
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common trial, Judge Weinstein wrote that (c)(4) “assists in satisfying Rule
23(b)(3)’s additional class certification requirements of predominance and
superiority.”8

To us, this seems wrong in ways that are both subtle and important. The point
of the issue class is not to assist in checking off the predominance and superiority
boxes for a (b)(3) damages action. It is not to enable a (b)(3) damages action by
refocusing the predominance inquiry down to the issue level or to ensure that
the class device is superior by eliminating individual issues. The object of (c)(4)
is not to facilitate a (b)(3) damages action at all. Rather, there is no (b)(3)
damages action. The cases we are concerned with are not certifiable damages
class actions because individual issues of one sort or another predominate; they
require individual showings—for example, of proof of purchase, reliance on a
fraudulent statement, or personal injury.

On our conception, the point of the (c)(4) issue class is to generate rulings on
issues that are basically identical across class members so that the litigants may
fan out and try cases that are individual at their core. Building on the American
Law Institute’s Principles of the Law of Aggregate Litigation and its formulation
that issue class certification must “materially advance the resolution of multiple
civil claims,”®® our own formulation is as follows: Rule 23(c)(4) authorizes a
distinct class action to be brought for a judicial declaration establishing
particular facts or elements of a claim, where that declaration will materially

18 1d. at 29-30.

19 PRINCIPLES OF THE L. OF AGGREGATE LITIG. § 2.02(a)(1) (AM. L. INsT. 2009). The
Principles of the Law of Aggregate Litigation provides that issue class certification is
appropriate where it would “materially advance the resolution of multiple civil claims by
addressing the core of the dispute in a manner superior to other realistic procedural
alternatives, so as to generate significant judicial efficiencies.” Id. The Manual for Complex
Litigation, Fourth and numerous courts have phrased the test similarly, asking whether (c)(4)
certification would “materially advance[] the disposition of the litigation as a whole.”
MANUAL FOR COMPLEX LITIGATION (FOURTH) § 21.24 (2004); accord, e.g., Robinson v.
Metro-N. Commuter R.R., 267 F.3d 147, 167 n.12 (2d Cir. 2001). The phrase “materially
advance” may have first appeared in the Rule 23(c)(4) context in In re Tetracycline Cases,
107 F.R.D. 719 (W.D. Mo. 1985), where the court declared that an issue class was available
only when resolution of common issues would “materially advance a disposition of the
litigation as a whole.” 1d. at 727. Years later, the Second Circuit quoted this language in a
footnote. See Robinson, 267 F.3d at 167 n.12 (quoting Tetracycline, 107 F.R.D. at 727);
accord McLaughlin v. Am. Tobacco Co., 522 F.3d 215, 234 (2d Cir. 2008) (explaining that,
for certification under 23(c)(4) to be proper, the certified issue must “materially advance the
litigation” by “reduc[ing] the range of issues in dispute and promot[ing] judicial economy”
(quoting Robinson, 267 F.3d at 168)). Other courts have utilized similar language. See, e.g.,
Morris v. DaVita Healthcare Partners, Inc., 308 F.R.D. 360, 379 (D. Colo. 2015) (finding
Rule 23(c)(4) certification as to liability improper because it would not materially advance
disposition of litigation); Rushing v. Alon USA, Inc. (In re Motor Fuel Temperature Sales
Pracs. Litig.), 292 F.R.D. 652, 667 (D. Kan. 2013) (“By quantum leaps, this [issue class]
approach will advance the resolution of plaintiffs’ core claims on a class-wide basis.”).
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assist class members to obtain individual relief in follow-on proceedings,
provided this procedure would be more efficient than alternatives reasonably
available to class members.

The text of Rule 23(c)(4) supports our model: “When appropriate, an action
may be brought or maintained as a class action with respect to particular
issues.”20 Rule 23(c)(4) thus contemplates a plaintiff filing an “action” that seeks
class-wide resolution of a “particular issue,” subject to the court’s determination
that such an approach is “appropriate.”?? The word “action” colloquially
suggests an entire lawsuit. In similar contexts, however, the Supreme Court has
held that the term equally means a “cause of action” or “claim for relief.”22 Rule
23(c)(4), then, authorizes a separate lawsuit or claim for relief brought as a class
action.

Moreover, an action seeking class-wide resolution of a “particular issue” can
only mean a claim for declaratory judgment that either establishes a fact (e.g.,
the crash was due to pilot error) or applies law to fact (e.qg., the pilot was grossly
negligent). In practice, moreover, the “particular issues” that lend themselves to
class-wide resolution invariably relate to the defendants’ conduct and liability.
It necessarily follows that other issues, e.g., damages or plaintiff-focused
liability issues, will be determined outside of the “action” seeking the class-wide
declaration—i.e., in follow-on suits.

This structure—a standalone class action for declaratory relief on a particular
issue plus individual follow-on suits for damages—will be “appropriate,”
moreover, when it is more efficient than the alternative. Here again, the
separateness of the declaratory class action is critical. With the class action in
federal court and the separate follow-on cases potentially in state, federal, or
even arbitral fora, efficiency must be judged from a global vantage point without
assuming that follow-on damages proceedings will land on the docket of a single
overworked federal judge.

The key insight here is that the (c)(4) action seeking a judicial declaration of
certain liability issues on a class-wide basis is separate and distinct from any
individual action that seeks to establish damages or individualized equitable
relief.23 This separateness is hugely consequential and dictates the answer to

20 Fep. R. CIv. P. 23(c)(4).

2l Seeid.

22 See, e.g., Jones v. Bock, 549 U.S. 199, 220-22 (2007) (“[S]tatutory references to an
‘action’ have not typically been read to mean that every claim included in the action must
meet the pertinent requirement before the ‘action’ may proceed.”). It would be arbitrary and
pointless, we think, to read “action” to mean that the (c)(4) claim has to be filed a la carte
under an index number that contains no other claims for relief. Courts routinely understand
that an *“action” as used in federal statutes and rules is the same as a “claim” or “cause of
action.” See, e.g., id.; Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 560-63
(2005); Mattox v. Edelman, 851 F.3d 583, 595 (6th Cir. 2017).

2 This separateness distinguishes our view of the (c)(4) issue class from judicially ordered
bifurcation of liability and damages where the same judge and jury are expected to preside
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virtually every question that surrounds (c)(4), including: (1) how to analyze
Article 111 standing and subject-matter jurisdiction in an issue class case, (2) the
proper standard for certification of an issue class under Rule 23(b), and (3) how
to determine when the issue class is efficient and appropriate. We consider each
in turn.

A. Atrticle 11, Subject-Matter Jurisdiction, and the Issue Class

Courts have elided the question of how issue class actions satisfy the standing
and case-or-controversy requirements of Article 111.24 But our conception of
Rule 23(c)(4) necessarily brings these issues front and center. Starting from first
principles, we imagine a group of plaintiffs filing an action in federal court that
seeks only a judicial declaration relating to liability—e.qg., a declaration that the
defendant made an intentional misrepresentation. Let us say this intentional
misrepresentation would be difficult and expensive to prove and that it lies at
the core of the liability case against the defendant. Plaintiffs’ counsel is willing
to advance the time and expense required to make the necessary showing if it
will allow her to pursue damages claims on behalf of multiple plaintiffs without
having to reprove the core liability issue over and over again. Thus, in the
complaint in federal court, the plaintiffs recite that they seek a binding
determination of the defendant’s conduct so that they can go into their local
courts or other appropriate venues that would have jurisdiction and file
individual damages claims against the defendant. The sole prayer for relief in
the federal case is the judicial declaration of the defendant’s intentional
misrepresentation.

Is there a case or controversy within the meaning of Article 111? Do these
plaintiffs have standing to pursue the (c)(4) case? Our answers are yes and yes.
To satisfy the constitutional case or controversy requirement, the “plaintiff must
allege personal injury fairly traceable to the defendant’s allegedly unlawful

over both halves of the case. See, e.g., Jon Romberg, Half a Loaf Is Predominant and Superior
to None: Class Certification of Particular Issues Under Rule 23(c)(4)(A), 2002 UTAH L. Rev.
249, 265-66 (observing that, in bifurcated class actions, “all common and individual issues
for all class members, named and absent, are resolved in multiple stages of the same lawsuit”
and that “this bifurcated suit, though heard by a single judge, is conducted before multiple
juries™).

24 To have standing, plaintiffs must show that (1) they suffered an injury in fact, i.e., an
injury that is sufficiently concrete and particularized, actual or imminent, and not conjectural
or hypothetical; (2) the injury is fairly traceable to the defendant’s conduct; and (3) the injury
is likely to be redressed by a favorable decision. E.g., Lujan v. Defs. of Wildlife, 504 U.S.
555, 560-61 (1992). Courts split over whether the standing analysis at the class certification
stage looks only to the named plaintiffs or to the proposed class as a whole. See In re
Deepwater Horizon, 739 F.3d 790, 800-01 (5th Cir. 2014) (noting that majority approach for
determining standing at class certification stage “hinges exclusively on the Article 111 standing
of the ‘named plaintiffs’ or ‘class representatives’” and “requires courts to ignore the absent
class members entirely”).
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conduct and likely to be redressed by the requested relief.”? Traceability is
straightforward: the plaintiffs will of course allege that they suffered injury as a
result of the defendant’s conduct.

The redressability argument, however, is less traditional: the plaintiffs wish
to seek money damages in a second proceeding that may take place in state court
or an alternative forum. But the fact that the plaintiffs will need two lawsuits
rather than one to obtain monetary relief neither casts the requested issue
judgment as a prohibited advisory opinionZ8 nor undercuts the redressability of
their claim for Article Il purposes. Under Supreme Court redressability
doctrine, the plaintiffs need show only that the “practical consequence” of the
declaratory relief obtained in the initial action “would amount to a significant
increase in the likelihood that the plaintiff[s] would obtain relief” in a subsequent
action “that directly redresses the injury suffered.”2” This assessment is made on
the basis of the pleadings.?® So, where it appears on the face of the complaint
that the (c)(4) action would indeed remove a major stumbling block to ultimate
redress, the “significant increase in likelihood” standard would appear to be
met.2% And, in fact, we should presume that the (c)(4) declaration will meet this
standard. As Judge Posner observed, “[n]o one wants an empty declaration.”30

% Allen v. Wright, 468 U.S. 737, 751 (1984) (emphasis added).

% The prohibition against advisory opinions protects against judgments based on
hypothetical facts. Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 242 (1937). The (c)(4)
judgment, by contrast, is based on established facts, not hypothetical ones. See id.

27 Utah v. Evans, 536 U.S. 452, 463-64 (2002) (finding alleged injury redressable because
“[vl]ictory would mean a declaration leading, or an injunction requiring, the Secretary [of
Commerce] to substitute a new ‘report’ for the old one,” which in turn could lead to
mechanical recalculations related to apportionment); accord Franklin v. Massachusetts, 505
U.S. 788, 802 (1992) (finding redressability requirement satisfied where plaintiff challenged
method of calculating population in hopes that recalculation would lead to administrative
reapportionment action); Crotzer v. Atlas Roofing Corp. (In re Atlas Roofing Corp. Chalet
Shingle Prods. Liab. Litig.), No. 1:14-cv-00831, 2018 WL 2929831, at *8 (N.D. Ga. June 8,
2018) (applying Evans to hold that plaintiffs had standing to seek declaration where it “would
make it more likely that the Plaintiffs would obtain the necessary relief from the Defendant
because it would establish an essential component to liability”). See generally Larson v.
Valente, 456 U.S. 228, 244 n.15 (1982) (noting that to establish redressability, plaintiff “need
not show that a favorable decision will relieve his every injury”); Connecticut v. Am. Elec.
Power Co., 582 F.3d 309, 348 (2d Cir. 2009) (“[T]hat courts could provide some measure of
relief would suffice to show redressability . ...”), rev’d on other grounds, 564 U.S. 410
(2011).

28 Lujan, 504 U.S. at 561.

29 See Harrell v. Fla. Bar, 608 F.3d 1241, 1261 n.7 (11th Cir. 2010).

30 Berger v. Xerox Corp. Ret. Income Guarantee Plan, 338 F.3d 755, 764 (7th Cir. 2003).
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The only reason for seeking the declaration is that it will facilitate ultimate
redress.3!

Another implication of this conception of Rule 23(c)(4)—and one that courts
have similarly not grappled with, to our knowledge—relates to federal court
jurisdiction under the Class Action Fairness Act of 2005 (“CAFA”).32 A federal
court may well have subject-matter jurisdiction over an action seeking a class-
wide judicial declaration and yet lack subject-matter jurisdiction over follow-on
claims for individual relief. In diversity actions, CAFA will be satisfied if the
(c)(4) class action seeks a declaration that is valued over the $5 million amount-
in-controversy threshold.3® The declaratory relief will be valued over that
threshold if losing the issue class action would mean that class members
effectively lose a substantive claim worth more than $5 million.2* Conversely,

31 Indeed, the Supreme Court has repeatedly held that plaintiffs suing the government to
compel certain actions have standing to seek initial declarations of their legal rights, so long
as these declarations result in a significant increase in the likelihood of obtaining the ultimate
remedy they seek. See, e.g., FEC v. Akins, 524 U.S. 11, 25 (1998) (holding that plaintiffs had
standing to seek determination that FEC’s dismissal of their complaint was unlawful “even
though the FEC might reach the same result exercising its discretionary powers lawfully”);
Bennett v. Spear, 520 U.S. 154, 168-71 (1997) (holding that plaintiffs had standing to seek
determination of lawfulness of agency’s biological report even though agency “retainfed]
ultimate responsibility for determining whether and how” it would move forward); Metro.
Wash. Airports Auth. v. Citizens for the Abatement of Aircraft Noise, Inc., 501 U.S. 252,
264-65 (1991) (holding that plaintiffs had standing to seek declaration that agency’s veto
power was unlawful); Duke Power Co. v. Carolina Env’t Study Grp., Inc., 438 U.S. 59, 75
n.20 (1978) (“Our recent cases have required no more than a showing that there is a
‘substantial likelihood’ that the relief requested will redress the injury claimed . . ..”).

32 Class Action Fairness Act of 2005, Pub. L. No. 109-2, 119 Stat. 4 (codified in scattered
sections of 28 U.S.C.). CAFA amended the federal diversity jurisdiction statute, 28 U.S.C.
§ 1332, by inserting a new subsection that provides federal courts with jurisdiction over class
actions where: the number of plaintiffs in all proposed plaintiff classes is at least 100; any
member of the plaintiff class is diverse from any defendant; and the aggregate of the claims
of individual class members exceeds $5 million, exclusive of interest and costs. Id.
§ 1332(d)(2), (5)-(6).

33 1d. § 1332(d)(2). The amount in controversy includes the value of attorneys’ fees in
cases where fee shifting is authorized. Fritsch v. Swift Transp. Co. of Ariz., 899 F.3d 785,
795-96 (9th Cir. 2018). In the Ninth Circuit, courts estimate the likely value of attorneys’ fees
through the conclusion of the case, while the Seventh Circuit only counts fees incurred at the
time the court is assessing its jurisdiction. Compare id., with Gardynski-Leschuck v. Ford
Motor Co., 142 F.3d 955, 958 (7th Cir. 1998).

34 Under the standard principles for assessing the amount in controversy for declaratory
actions, “the amount in controversy is measured by the value of the object of the litigation.”
Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 347 (1977); accord SENATE
CoMM. ON THE JUDICIARY, CLASS ACTION FAIRNESS ACT oF 2005, S. Rep. No. 109-14, at 43
(2005) (“[1]n assessing the jurisdictional amount in declaratory relief cases, the federal court
should include in its assessment the value of all relief and benefits that would logically flow
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if the class wins the issue trial, few if any individual plaintiffs’ claims for
damages are likely to exceed the $75,000 amount-in-controversy requirement
for ordinary diversity claims.3> So the federal court will not have diversity
jurisdiction over the follow-on damages claims and, with the possible exception
of the named plaintiffs,36 will lack supplemental jurisdiction as well.3”

The Article 111 analysis shows that the class action for declaratory relief can
stand on its own, separate from the damages action, while the subject-matter
jurisdiction analysis shows that the follow-on suit for damages must be able to
stand on its own—at least in the CAFA context. The upshot of both inquiries is
to underscore the standalone character of the (c)(4) action. The next two Sections
address critical implications that follow from this recognition.

from the granting of the declaratory relief sought by the claimants. For example, a declaration
that a defendant’s conduct is unlawful or fraudulent will carry certain consequences, such as
the need to cease and desist from that conduct, that will often ‘cost’ the defendant in excess
of $5,000,000. Or a declaration that a standardized product sold throughout the nation is
‘defective’ might well put a case over the $5,000,000 threshold, even if the class complaint
did not affirmatively seek a determination that each class member was injured by the
product.”).

35 In Exxon Mobil Corp. v. Allapattah Services, Inc., 545 U.S. 546 (2005), the Supreme
Court held that in class actions, federal courts may exercise supplemental jurisdiction over
claims arising from the same case or controversy but which fall below the $75,000 threshold
so long as one plaintiff meets the monetary minimum and sufficient diversity exists between
the parties. 1d. at 549. But the Exxon Court was explicit that it was interpreting the
supplemental jurisdiction statute and not CAFA (which had only recently been enacted when
Exxon was decided). Id. at 571-72; see also S. Amy Spencer, Note, Once More into the
Breach, Dear Friends: The Case for Congressional Revision of the Mass Action Provisions
in the Class Action Fairness Act of 2005, 39 Loy. L.A. L. Rev. 1067, 1085-86 (2006)
(“CAFA'’s text and legislative history suggest that Congress did not intend supplemental
jurisdiction to apply to mass actions . . . . Consequently, courts cannot apply Exxon to mass
actions filed in or removed to federal court under CAFA and must remand any claims that do
not exceed $75,000 to state court.”).

3 We tend to expect that courts will exercise supplemental jurisdiction over the follow-on
claims of the named plaintiff after resolving the (c)(4) issue under CAFA. While the general
rule dictates that the court “should decline to exercise jurisdiction over remaining state-law
claims” pursuant to 28 U.S.C. § 1367, courts make an exception where they have invested “a
significant amount of judicial resources” in the case—a standard that is presumably met after
an issue class trial. Brookshire Brothers Holding, Inc. v. Dayco Prods., Inc., 554 F.3d 595,
602 (5th Cir. 2009).

37 By definition, absent class members have no individual claims on file in the district
court. There is, therefore, no pending claim upon which to base supplemental jurisdiction.
While these litigants could seek permissive intervention under Rule 24(b) and then ask the
court to exercise supplemental jurisdiction in its discretion, there is little to recommend the
motion to intervene. After all, the judicial declaration is designed to ensure that any court will
now be equipped to handle the individual plaintiff’s claim for damages. And, once the
common issues have been resolved, the efficiency rationale for grouping individual damages
claims before a single judge is substantially undercut.
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B. Certification of the Issue Class Under Rule 23(b)

Courts typically address the certification of (c)(4) issue classes under Rule
23(b)(3). A lively debate among commentators and courts has centered on
whether (b)(3) demands that common issues predominate for the damages class
action as a whole (the so-called “narrow view”)3 or only with respect to the
issue for which plaintiffs seek issue class treatment (the “broad view”).3?

Our conception of (c)(4) suggests that both sides of this (b)(3) debate are
wrong. Rule 23(c)(4) provides for actions that seek a judicial declaration.*® The
proper vehicle for certifying an issue class, then, is Rule 23(b)(2), which
specifically authorizes the certification of class actions seeking “declaratory
relief.”#1 This conclusion follows from an examination of the text of Rule
23(b)(2), the policy logic of the rule, and the recognition of a handful of astute
courts.*?

1. Textof Rule 23(b)(2)

Rule 23(b)(2) authorizes a court to certify a class when “the party opposing
the class has acted or refused to act on grounds that apply generally to the class,

38 The classic rationale for the narrow view is found in Castano: “[A]llowing a court to
sever issues until the remaining common issue predominates over the remaining individual
issues would eviscerate the predominance requirement of rule 23(b)(3); the result would be
automatic certification in every case where there is a common issue, a result that could not
have been intended.” Castano v. Am. Tobacco Co., 84 F.3d 734, 746 n.21 (5th Cir. 1996); see
also Laura J. Hines, The Unruly Class Action, 82 GEo. WASH. L. Rev. 718, 730, 736-37 (2014)
(discussing broad and narrow views of using issue class to satisfy Rule 23(b)(3)’s
predominance requirement and arguing for the former).

3 See, e.g., Martin v. Behr Dayton Thermal Prods. LLC, 896 F.3d 405, 413 (6th Cir. 2018)
(adopting “broad view” of issue certification and affirming certification in groundwater
contamination case of seven issues addressing defendant’s conduct and knowledge, reasoning
that “Rule 23(c)(4) contemplates using issue certification to retain a case’s class character
where common questions predominate within certain issues and where class treatment of
those issues is the superior method of resolution”); Augustin v. Jablonsky (In re Nassau Cnty.
Strip Search Cases), 461 F.3d 219, 225 (2d Cir. 2006); Valentino v. Carter-Wallace, Inc., 97
F.3d 1227, 1234 (9th Cir. 1996); Simon v. Philip Morris Inc., 200 F.R.D. 21, 30 (E.D.N.Y.
2001) (“The drafters of Rule 23(c)(4)(A) reasoned that common questions such as fraud,
conspiracy, or negligence could be decided in the class action context without violating Rule
23(b)(3)’s prerequisite that issues common to the putative class members predominate over
those that are individual to class members.”).

40 Fep. R. Civ. P. 23(c)(4).

41 Fep.R. Civ. P. 23(b)(2).

42 Other scholars have recognized that (b)(2) may provide a basis for certifying an issue
class. See, e.g., Burch, supra note 11, at 1867; Allan Erbsen, From “Predominance” to
“Resolvability”: A New Approach to Regulating Class Actions, 58 VAND. L. REv. 995, 1031
(2005) (suggesting that issue class action is functionally a declaratory judgment class and may
subsequently require (b)(2) certification).
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so that final injunctive relief or corresponding declaratory relief is appropriate
respecting the class as a whole.”#3 When the (c)(4) declaration is focused tightly
upon the actions of the defendant, the particular issue will always “apply
generally to the class” and relief will invariably benefit “the class as a whole.”*4
Or, as the late Professor Richard Nagareda put it, the question of whether “the
defendant’s generally applicable conduct deviates from the governing legal
standard . . . is indivisible in the sense that the defendant’s conduct is either
lawful or unlawful” as to the entire class.*> The Supreme Court rested heavily
on Nagareda’s conception of indivisibility in Dukes, holding that Rule 23(b)(2)
applies where the “declaratory judgment would provide relief to each member
of the class.”

Moreover, the (c)(4) class action fits comfortably within the language of Rule
23(b)(2), which limits certification to classes seeking “final injunctive relief or
corresponding declaratory relief.”4” The judicial declaration that is the object of
Rule 23(c)(4) acts as a final decree that bars the defendant from relitigating the
particular issue in follow-on damages actions. Rule 23(c)(4) achieves this bar
not via a direct injunction but rather by providing for a declaration and relying
on principles of preclusion.*® In this way, the (c)(4) declaration “correspond[s]”
to injunctive relief in the sense that the declaration has the effect of an
injunction.*®

43 Fep. R. Civ. P. 23(b)(2). As with any statute, the interpretation of Rule 23 begins with
the text. See, e.g., Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 360-61 (2011).

4 Fep. R. Civ. P. 23(b)(2); see, e.g., Burch, supra note 11, at 1875 (proposing that
certifying courts focus on “the defendant’s conduct: what a defendant knew, when the
defendant knew it, whether a defendant used biased hiring procedures, what changes a
corporation made to a product, or how a corporation labeled and advertised a product” because
“[wlhen a defendant’s actions are uniform and nonindividuated, conduct components are
common to all people affected by those actions”); Ang v. Bimbo Bakeries USA, Inc., No.
4:13-cv-01196, 2018 WL 4181896, at *11-12 (N.D. Cal. Aug. 31, 2018) (denying (b)(3)
certification in food mislabeling class action but instead certifying (b)(2) class because it
could provide relief to all class members).

4 Richard A. Nagareda, The Preexistence Principle and the Structure of the Class Action,
103 CoLum. L. Rev. 149, 180 (2003).

4 Dukes, 564 U.S. at 360.

4T Fep. R. CIv. P. 23(b)(2).

48 Nagareda, supra note 45, at 180 (“The situation of the injunctive or declaratory relief
class challenging a general course of conduct thus forms a distinctive case for mandatory class
treatment to rope in all would-be invokers of Parklane issue preclusion, if a class action is to
take place at all.”).

49 See FED. R. Civ. P. 23(b)(2); see also Andrew Bradt, “Much to Gain and Nothing to
Lose’: Implications of the History of the Declaratory Judgment for the (b)(2) Class Action,
58 ARK. L. REv. 767, 829 (2006) (“[T]he declaration of the illegality of the defendant’s
behavior might certainly afford injunctive relief ‘as a practical matter,” given that the
defendant is on notice that his activities violate the statute.”).
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While we believe the application of (b)(2) to stand-alone declaratory actions
is clear, the Wright, Miller, and Kane treatise takes a contrary view based on a
reading of the Advisory Committee’s note to the 1966 amendment.5® According
to that note: “Declaratory relief ‘corresponds’ to injunctive relief when as a
practical matter it affords injunctive relief or serves as a basis for later injunctive
relief. The subdivision does not extend to cases in which the appropriate final
relief relates exclusively or predominantly to money damages.”*! But the import
of this passage, in our view, is simply that mandatory class treatment should not
be available where money damages are at stake. Presaging Dukes, the concern
is to ensure that opt-out rights are afforded in cases aimed at money damages
even if declaratory relief is also invoked. The issue class model respects these
concerns and ensures that each class member enjoys complete autonomy in
seeking monetary relief, as we discuss presently.

2. Rule 23(b)(2) vs. Rule 23(b)(3)

The constitutional and policy concerns that animated Dukes, moreover, leave
little doubt that (b)(2) supplies the proper standard for certification of (c)(4)
cases. Certification of hybrid claims, be they injunctive-monetary or
declaratory-monetary claims, are impermissible under Rule 23(b)(2) for one
reason only: (b)(2) does not allow for opt-out rights and, following Dukes, class
members have a due process right to opt out of class actions that seek monetary
relief at all.>2 But (b)(2) certification is inarguably appropriate for injunctive

50 7AA CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURE § 1775 (3d ed. 2005). We note that this section of the treatise—
which posits that a declaratory judgment sought as a prelude to future damages claims should
be analyzed under (b)(3)—was written long before the Supreme Court’s decision in Dukes
abolished so-called hybrid class actions in which plaintiffs sought to certify classes under
(b)(2) for both traditional injunctive and some “incidental” form of monetary relief styled as
an equitable remedy (e.g., back pay under Title VII or restitution). See Dukes, 564 U.S. at
360. And while this passage has carried over into the current edition, the authors provide no
logic or policy reason for requiring (b)(3) certification of a standalone declaratory judgment
that does not itself result in money damages. See WRIGHT, MILLER & KANE, supra, § 1775.

51 FeD. R. Civ. P. 23(b)(2) advisory committee’s note to 1966 amendment; see also Bradit,
supra note 49, at 799-800 (discussing rulemaking history of Rule 23(b)(2)).

52 Dukes, 564 U.S. at 362; Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811-12, 811 n.3
(1985) (requiring notice, opportunity to be heard, and opportunity to opt out when action seeks
to bind “plaintiffs concerning claims wholly or predominantly for money judgments,” but not
extending that view to equitable class actions). Rule 23(d) nonetheless offers courts some
“procedural flexibility” to grant opt-out rights in (b)(2) class actions. See McReynolds v.
Richards-Cantave, 588 F.3d 790, 800 (2d Cir. 2009) (allowing Rule 23(b)(2) plaintiff who
objected to settlement to opt out, stating that “[t]he right of a class member to opt-out in Rule
23(b)(1) and (b)(2) actions is not obvious on the face of the rule; however, ‘the language of
Rule 23 is sufficiently flexible to afford district courts discretion to grant opt-out rights in
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actions that do not include monetary claims. And the disposition of those
injunctive actions on the merits will often serve to preclude (if plaintiffs lose) or
facilitate (if they win) future individual claims for damages.53 In other words, it
is unproblematic that a mandatory (b)(2) class may deprive the would-be
damages claimant of her ability to try her own liability case.>* If due process
were offended by depriving the claimant of the chance to steward her liability
case, then Rule 23(b)(2) would itself be unconstitutional. But it is not. What the
opt-out right protects is the individual’s ability to pursue monetary relief in the
event liability is established, no matter how liability is established.

Put another way: so long as the individual right to seek damages is preserved
in the event the plaintiffs win, the opt-out right is not triggered—even though
the (b)(2)-certified class action trial risks a possible total loss for all plaintiffs.
Accordingly, the certification under (b)(2) of a (c)(4) issue class simply does not
implicate the concerns that compel opt-out rights. There is, in short, no logic
behind demanding that a (c)(4) class be certified under (b)(3). The individual
right to seek damages in the event of a plaintiff’s victory in the issue class action
is assured with (b)(2) certification of a (c)(4) class. The claimants in follow-on
damages suits are treated just like opt-out plaintiffs, free to pursue and settle
their damages claims as they see fit. If, in the wake of a (c)(4) action, some
enterprising plaintiffs were to seek class action treatment for follow-on damages
claims, that damages class action would clearly have to permit opt outs as a
matter of due process. And if it were filed in federal court, that later action would
have to satisfy the requirements of Rule 23(b)(3). But it makes no sense to
extend this requirement to the (c)(4) declaratory action.%®

(b)(1) and (b)(2) class actions’” (quoting Eubanks v. Billington, 110 F.3d 87, 94 (D.C. Cir.
1997)).

53 As we have discussed in prior work, mandatory class treatment is permissible in cases
seeking injunctive relief even where that relief runs roughshod over the interests and
preferences of individual class members. Myriam Gilles & Gary Friedman, The Radical
Majoritarianism of Rule 23(b)(2), 65 KAN. L. Rev. 989, 1012 (2017) [hereinafter Gilles &
Friedman, Radical Majoritarianism]. Courts have routinely certified (b)(2) injunctive classes
in civil rights cases where some class members were against the specific relief sought by the
class. Id. at 1003-06. Declaratory relief presents a far easier case because there are no such
warring preferences: all plaintiffs share the same interest in having the liability issue resolved
in their favor.

54 See Burch, supra note 11, at 1887-88 (“Some might claim that this creates a due process
problem . ... But if the defendant’s conduct is uniform, a mandatory issue class can level the
playing field and avoid inconsistent judgments . . . .”).

% To say that there is no opt-out right under (b)(2) does not imply that class notice is
unavailable. Indeed, Rule 23(c)(2)(A) provides that a court “may direct appropriate notice to
the class” certified under (b)(2). FED. R. Civ. P. 23(c)(2)(A). Further, the Advisory Committee
notes caution that, while “there may be less need for notice than in a (b)(3) class action,”
(b)(2) courts should “balancle] the risk that notice costs may deter the pursuit of class relief
against the benefits of notice.” FED. R. Civ. P. 23(c)(2)(A) advisory committee’s note to 2003
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Nor is it entirely clear what the right to opt out of a pure declaratory judgment
suit even means or how it might work.5¢ The intended consequence, presumably,
would be simply to exempt the opt out from the binding preclusive effect of the
(c)(4) judgment. But even that is not assured by the act of opting out. In practice,
the follow-on court might accord well-nigh preclusive effect to the class action
judgment irrespective of whether a particular plaintiff filed an opt-out notice in
the earlier proceeding.5” Even if the class action judgment does not technically
bind the opt-out plaintiff,58 it is likely to in practice, thus further diminishing the
value of any right to opt out of a pure declaratory relief action.

3. Case Law

In the post-Dukes era, a handful of courts have—quite astutely in our view—
recognized that Rule 23(b)(2) is the proper doctrinal basis for (c)(4) class
certification. For example, Judge Nicholas Garaufis in United States v. City of
New York (“Vulcan”)® noted that, under Title VII, a (c)(4) “class seeks an
indivisible declaration that the employer has discriminated against a protected
group of which the class plaintiffs are members”—i.e., it seeks only to prove
“that the defendant ‘acted or refused to act on grounds that apply generally to

amendment. In any event, the notice required by issue class certification would likely be far
less formal than that required under (b)(3)—that the “best practicable” notice must be given
in each case. FED. R. Civ. P. 23(c)(2) advisory committee’s note to 1966 amendment. See
generally infra Section I11.A (discussing cost of issue class notice).

% See, e.g., Gilles & Friedman, Radical Majoritarianism, supra note 53, at 1008
(observing that “nearly every case approving (b)(2) opt-outs has implicated individual
monetary interests”). Where courts grant injunctive relief in the context of Rule 23(b)(3)
claims seeking equitable and monetary relief, opt outs from the Rule 23(b)(3) class are free
to seek individual injunctive relief. Myriam Gilles, Can John Coffee Rescue the Private
Attorney General? Lessons from the Credit Card Wars, 83 U. CHI. L. Rev. 1001, 1023-25
(2016) (book review) (describing this scenario as rare).

57 See Nagareda, supra note 45, at 180 (noting that “[a]bsent demands for damages, the
liability issue . . . is indivisible in the sense that the defendant’s conduct is either lawful or
unlawful as to everyone it affects” and if members were “permitted to opt out” from a liability
determination, they “would enjoy the benefits of a class victory on the liability question either
practically or, if need be, through invocation of Parklane issue preclusion™).

58 Judge Easterbrook wrote in the context of an ordinary (b)(3) class action that “class
members who opt out may not claim the benefits of the class’s victory” since they are not
saddled with the burden of a class defeat. Premier Elec. Constr. Co. v. Nat’| Elec. Contractors
Ass’n, 814 F.2d 358, 367 (7th Cir. 1987). As a technical matter then, some consequence might
attach to opting out from an action for declaratory relief. Nonetheless, with a (c)(4) action, no
matter who wins, there is tremendous persuasive value in a class action trial verdict that was
intended to have binding preclusive effect and which the parties and the court treated as being
for essentially all the marbles. Like Nagareda, therefore, we question what the real-world
import of opting out would be. See Nagareda, supra note 45, at 239-40.

59 276 F.R.D. 22 (E.D.N.Y. 2011).
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the class’ within the meaning of (b)(2).6° That the class members ultimately
seek individualized relief is beside the point. Those “[i]ndividual issues
arise . . . only if the class establishes the employer’s liability” in the (c)(4) trial .61
Other district courts within the Second Circuit have followed suit.52

For its part, without once mentioning Rule 23(c)(4), the Seventh Circuit has
on three separate occasions recognized the appropriateness of Rule 23(b)(2) for
certifying classes seeking judicial declarations with respect to discrete liability
issues. In Saltzman v. Pella Corp,53 the district court certified a nationwide (b)(2)
class seeking a judicial declaration that the defendant’s windows were defective,
while leaving individual issues such as proximate cause and damages for later
determination.®4 In a per curiam decision, the Seventh Circuit affirmed the
certification order, explaining that the district court had “discretion to split a case
by certifying a class for some issues, but not others, or by certifying a class for
liability alone where damages or causation may require individualized
assessments.”® Similarly, in Mejdrech v. Met-Coil Systems Corp.,% the Seventh
Circuit affirmed the lower court’s decision to certify an issue class in an
environmental contamination case.5” The court declared that a mandatory issue
class should be certified under Rule 23(b)(2) to enable the resolution of “issues
identical across all the claimants...in one fell swoop while leaving the
remaining, claimant-specific issues to individual follow-on proceedings.”68

In Berger v. Xerox Corp. Retirement Income Guarantee Plan,5® the plaintiff
class had sought a declaratory judgment that Xerox’s pension plan failed to
deliver on promised benefits in violation of ERISA.70 Affirming class

60 |d. at 35 (quoting FED. R. Civ. P. 23(b)(2)) (“[E]Jven where class plaintiffs file a
complaint seeking non-incidental individual monetary relief, the classwide liability questions
raised by their disparate impact and pattern-or-practice disparate treatment claims are properly
certified under Rule 23(b)(2) and (c)(4).”).

61 |d. at 34.

62 See, e.g., Gulino v. Bd. of Educ., 907 F. Supp. 2d 492, 505-06 (S.D.N.Y. 2012)
(asserting that Rule 23(c)(4) issue class “‘seeks an indivisible declaration’ that affects the
class as a whole, precisely the type of ‘indivisible” relief the [Dukes] Court decided fit
squarely within Rule 23(b)(2)” (quoting Vulcan, 276 F.R.D. at 35)); Chen-Oster v. Goldman,
Sachs & Co., No. 1:10-cv-06950, 2012 WL 205875, at *7-8 (S.D.N.Y. Jan. 19, 2012)
(denying motion to strike (c)(4) issue class allegations that plaintiffs sought to certify under
Rule 23(b)(2)); Easterling v. Conn. Dep’t of Corr., 265 F.R.D. 45, 53-55 (D. Conn. 2010)
(certifying (c)(4) issue class under Rule 23(b)(2)).

63 257 F.R.D. 471 (N.D. 111. 2009).

64 1d. at 479, 487.

8 Pella Corp. v. Saltzman, 606 F.3d 391, 394 (7th Cir. 2010) (per curiam).

66 319 F.3d 910 (7th Cir. 2003).

67 1d. at 912.

% 1d. at 911.

69 338 F.3d 755 (7th Cir. 2003).

0 1d. at 758-59, 763.
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certification under Rule 23(b)(2), Judge Posner reasoned, “True, the declaration
sought and obtained was merely a prelude to a request for damages . . . . But a
declaratory judgment is normally a prelude to a request for other relief, whether
injunctive or monetary; so there is nothing suspicious about the characterization
of the suit as one for declaratory relief.”71

And—perhaps having in mind cases in which the Supreme Court has held that
an initial declaratory action comprises a case or controversy so long as it
materially increases the chance of winning concrete redress’>—Judge Posner
added: “As long as the concrete follow-on relief . . . will if ordered . . .be the
direct, anticipated consequence of the declaration, rather than something
unrelated to it, the suit can be maintained under Rule 23(b)(2).”73

The Seventh Circuit’s repeated reliance on Rule 23(b)(2) to certify issue
classes without ever invoking Rule 23(c)(4) may seem curious, but we do not
attach particular significance. It is immaterial whether the ability to maintain a
class action seeking a judicial declaration as to particular liability issues is
inherent in Rule 23(b)(2) itself or whether Rule 23(c)(4) was required to clarify
that an action may be “maintained as a class action with respect to particular
issues” only.” Either way, the issue class action is a standalone vehicle for
declaratory relief.

C. Efficiency and Superiority

As the American Law Institute’s formulation emphasizes, the (c)(4) action
must “address[] the core of the dispute in a manner superior to other realistic
procedural alternatives, so as to generate significant judicial efficiencies.””® This
makes practical sense and accounts for the text of Rule 23(c)(4) that issue classes
may be certified “[w]hen appropriate.”’8

The requirement that the (c)(4) declaration must address “the core of the
dispute™’” should not be overly controversial if applied flexibly. If the proposed
(c)(4) issue is truly minor or unnecessary to the dispute, then there is little benefit
from having the class action proceeding.”® The individual damages cases can

1 1d. at 763.

72 See supra notes 27-31 and accompanying text.

3 Berger, 338 F.3d at 764.

™ FeD. R. CIv. P. 23(c)(4).

5 PRINCIPLES OF THE L. OF AGGREGATE LITIG. § 2.02(a)(1) (AM. L. INST. 2009).

6 FED. R. CIv. P. 23(c)(4).

" PRINCIPLES OF THE L. OF AGGREGATE LITIG. § 2.02(a)(1) (AM. L. INST. 2009).

8 See, e.g., Hostetler v. Johnson Controls, Inc., No. 3:15-cv-00226, 2018 WL 3868848, at
*12 (N.D. Ind. Aug. 15, 2018) (*“As this particular issue is narrow and unlikely (and unable)
to be disputed in any individual actions, the Plaintiffs have not identified any efficiencies that
would be gained by first proceeding through a [23(c)(4)] class action on that issue.”); cf.
Parker v. Asbestos Processing, LLC, No. 11-cv-01800, 2015 WL 127930, at *15 (D.S.C. Jan.
8, 2015) (“The present case illustrates, perhaps, why issue certification authorized by Rule
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simply add the minor or ancillary issue to their list of issues for trial. The
utilitarian calculus tilts against the issue class in that case. On the other hand,
where the issue is core, the classic rationales supporting collective action are
activated. Every damages claimant would otherwise need to reinvent the wheel
of proving liability, or whatever the issue is, at great expense and trouble.”®
Courts have often couched a rejection of (c)(4) treatment in terms of
efficiency. Their concern is that, even with core liability issues designated for
class treatment, the remaining individual issues are sufficiently complex or
numerous that individual claims will swamp the court’s docket and render the
(c)(4) process inefficient.8 The Second Circuit’s Wal-Mart Stores, Inc. v. Visa
U.S.A. Inc. (In re Visa Check/Mastermoney Antitrust Litigation)8! holding
illustrates the paradigm that courts have in mind when analyzing the efficiency
question.82 While the court certified a (b)(3) class in that case, it nonetheless
stated in dicta that if individual damages issues did require partial
decertification, then the trial court could proceed via Rule 23(c)(4) on liability
and apply a wide array of tools to handle all of the voluminous follow-on

23(c)(4) is little used. As the common issues are narrowed down to make them sufficiently
‘common,’ the desirability of issue certification is diminished because .. .the relatively
simple threshold issues can quickly be disposed of in individual trials.”).

™ See, e.g., Klay v. Humana, Inc., 382 F.3d 1241, 1257-60 (11th Cir. 2004) (affirming
certification of issue class seeking declaration that defendants committed RICO violations
because “[i]t is ridiculous to expect 600,000 doctors across the nation to repeatedly prove
these complicated and overwhelming facts™); Mejdrech v. Met-Coil Sys. Corp., 319 F.3d 910,
911 (7th Cir. 2003) (“If there are genuinely common issues, issues identical across all the
claimants, issues moreover the accuracy of the resolution of which is unlikely to be enhanced
by repeated proceedings, then it makes good sense, especially when the class is large, to
resolve those issues in one fell swoop .. ..").

80 But see WRIGHT, MILLER & KANE, supra note 50, § 1780 (“If judicial management of a
class action . . . will reap the rewards of efficiency and economy for the entire system that the
drafters of the federal rule envisioned, then the individual judge should undertake the task.”);
Schleicher v. Wendt, 618 F.3d 679, 685 (7th Cir. 2010) (“The possibility that individual
hearings will be required for some plaintiffs to establish damages does not preclude
certification.”).

81 280 F.3d 124 (2d Cir. 2001).

82 Id. at 141; In re Copley Pharm., Inc., “Albuterol” Prods. Liab. Litig., 158 F.R.D. 485,
491 (D. Wyo. 1994) (noting that even where “significant issues” would “require individual
determination,” certification is appropriate if “equally significant common issues” could be
resolved).
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damages proceedings.83 A primary takeaway among lower courts appears to be
that “thousands of mini-trials” will inevitably “follow [class certification]” in
(c)(4) cases.8

In our view, courts rejecting (c)(4) issue classes tend to operate on the
incorrect assumption that they will be saddled with voluminous damages
proceedings for absent class members. Our conception of the standalone (c)(4)
class action exposes the false premise of this concern. Upon successful
completion of the (c)(4) action, the (c)(4) court will not in fact be responsible
for handling a multitude of individual claims proceedings. Rather, claimants will
have individual damages actions that they may bring in any court having
jurisdiction over the parties and the subject matter.8> And in fact, following a
(c)(4) trial, the certifying court will not even have jurisdiction over the absent
class members in many cases.86 There can be no individualized damages
proceedings unless a damages action is filed. And there is no reason to expect

8 Visa Check, 280 F.3d at 141. According to the Second Circuit, these procedures include:

(1) bifurcating liability and damage trials with the same or different juries; (2) appointing

a magistrate judge or special master to preside over individual damages proceedings;

(3) decertifying the class after the liability trial and providing notice to class members

concerning how they may proceed to prove damages; (4) creating subclasses; or

(5) altering or amending the class.
1d. (footnote omitted).

84 Pyke v. Cuomo, 209 F.R.D. 33, 47 (N.D.N.Y. 2002) (alteration in original) (certifying
class under (b)(3) to determine liability issue only despite possibility of numerous follow-on
damages trials); accord, e.g., Huu Nguyen v. Nissan N. Am., Inc., No. 16-cv-05591, 2018
WL 1831857, at *7-8 (N.D. Cal. Apr. 9, 2018) (declining to certify liability-only class under
Rule 23(c)(4) because individualized hearings on proof of damages would overwhelm court),
rev’d, 932 F.3d 811 (9th Cir. 2019); Maneely v. City of Newburgh, 208 F.R.D. 69, 78
(S.D.N.Y. 2002) (certifying partial class under (c)(4) because “it would be improper to let
manageability concerns overwhelm the predominance decision”); see also Gonzalez v.
Corning, 885 F.3d 186, 202-03 (3d Cir. 2018).

8 While the authors of the Principles of the Law of Aggregate Litigation correctly advise
courts, in considering whether an issue class will generate “significant judicial efficiencies,”
to examine “whether the proceedings on any remaining issues not resolved in the aggregate
are likely to take place before the same court,” we believe their efficiency analysis is mistaken.
See PRINCIPLES OF THE L. OF AGGREGATE LITIG. § 2.02 cmt. b (AM. L. INST. 2009). In their
view,

When the same court stands to handle both the issue class proceeding and proceedings

on any remaining issues in the litigation . . . aggregate treatment of the common issue is

more likely to give rise to significant judicial efficiencies than when the remaining issues
stand to be addressed by far-flung courts.
1d. In our view, courts evaluating efficiency should instead assume that follow-on individual
cases will not land on their dockets—so that they may determine the efficiency of the separate
(c)(4) issue determination free of any distortive effects that might result from docket
management concerns.
8 See supra note 37 and accompanying text.
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such actions to be filed in the (c)(4) court; indeed, they generally cannot be filed
there in CAFA cases.®”

We have found just one district court decision recognizing these jurisdictional
implications, albeit unreported and in dicta. In Valenzuela v. Union Pacific
Railroad Co.,® plaintiff property owners sought to certify a (c)(4) issue class on
a claim of trespass against a railroad for building an oil pipeline on their land.8°
Judge David Campbell denied certification, finding that the plaintiffs had failed
to show that the common issues concerning the defendant’s knowledge of their
property boundaries were at “the centerpiece of this case” such that the
resolution of this issue would “materially advance the litigation.”® In dicta, the
judge then observed that—if the issue class had been certified—*class members
would not be parties before this Court once the issue class was resolved.”! In
that scenario, Judge Campbell posited that

[tlhere would be no continuing class action that could resolve their
claims. .., and they would not be named Plaintiffs who could pursue this
case to a conclusion on a non-class basis. At best, individual class members
would have in hand an issue-class judgment they could try to use to their
advantage in individual lawsuits they file against Defendants.?2

Judge Campbell had it exactly right. The follow-on damages cases (other than
those brought by the named plaintiffs) proceed elsewhere. And the argument
that a (c)(4) proceeding will produce too many of these individual damages cases
to be efficient is self-defeating: the more damages suits the (c)(4) spawns, the
more necessary the (c)(4) was. To complain about the plethora of damages
filings that a (c)(4) will unleash is to acknowledge the centrality and difficulty
of the issue that the (c)(4) is solving. If the particular issue was not much of an
impediment, the damages suits would already be on file. But if the (c)(4) was
necessary, that only proves it materially advanced the litigation as a whole.

So there is no merit to arguments that a (c)(4) trial will lead to a torrent of
damages cases before the class action court or an unmanageable diaspora of
damages suits in state and federal courts around the country. But what about the
converse argument that there will be no (or few) class members who will take

87 See supra notes 32-37 and accompanying text (discussing CAFA-based subject-matter
jurisdiction over individual claims). Moreover, even in federal question cases, personal
jurisdiction will often be lacking over the individual follow-on case in the (c)(4) court under
Bristol-Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773 (2017). See Andrew D. Bradt &
D. Theodore Rave, Aggregation on Defendants’ Terms: Bristol-Myers Squibb and the
Federalization of Mass-Tort Litigation, 59 B.C. L. Rev. 1251, 1286-90 (2018).

8 No. 15-cv-01092, 2017 WL 1398593 (D. Ariz. Apr. 19, 2017).

8 1d. at *1.

9 Id. at *3 (quoting Wilson v. Ampride, Inc. (In re Motor Fuel Temperature Sales Pracs.
Litig.), 279 F.R.D. 598, 610-11 (D. Kan. 2012)).

% 1d. at *4.

92 1d.
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advantage of the (c)(4) declaration by pursuing follow-on damages claims?
Presumably, if a court truly believes that, then it might think the (c)(4) device
inefficient when compared with the alternative of adjudicating the named
plaintiffs’ claims on a nonclass basis; it may thus find the issue is not
“appropriate” for (c)(4) treatment under the rule. On the other hand, statements
from numerous absent class members, or lawyers, that they would avail
themselves of a (c)(4) ruling and pursue follow-on claims should be sufficient
to establish the superiority of the (c)(4) device.® So too should courts consider
class counsels’ affirmation of efforts to be undertaken to identify and represent
litigants in follow-on proceedings.%

*kkkk

In this Part, we have shown—as a matter of textual construction, logic, and
policy—that a (c)(4) class action should be certified under Rule 23(b)(2) when
it will substantially assist numerous class members to obtain individual relief in
follow-on proceedings. With that model in mind, it is clear that there are large
categories of cases that would benefit from (c)(4) treatment. We turn to those in
the next Part.

Il.  THE WIDE SCOPE OF POSSIBLE (C)(4) APPLICATIONS

With a newly clear understanding of the (c)(4) device firmly in mind, the
scope of possible applications comes into focus.%® At the broadest level, there
are numerous areas where, we believe, the (c)(4) device is doctrinally
permissible and may also serve a valuable function. Specifically, we suggest that
issue classes have great potential application where courts have denied damages-
class treatment on the grounds that (1) damages theories cannot be shown with
sufficient universality to satisfy Comcast, (2) members of the proposed class are
not ascertainable at the certification stage, (3) each class member would have to
show reliance on a fraudulent statement, and (4) some but not all claimants are
covered by a class-banning arbitration agreement. We take up each category
below and end with a discussion of the unique concerns raised by issue classes
in the area of mass torts.

9 See Maureen Carroll, Class Actions, Indivisibility, and Rule 23(b)(2), 99 B.U. L. Rev.
59, 98 (2019) (criticizing judicial decisions that engage in “subjective and unbounded inquiry
into what the class members really want from the litigation” instead of simply asking class
members themselves).

9 See generally infra Part 111.

% In discussing possible applications, we mean not only those available as a doctrinal
matter but also plausible from a pragmatic standpoint. But we leave discussion of pragmatic
implementation of issue classes to Part I11.
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A. The Comcast Rule and (c)(4)

A major obstacle to certifying (b)(3) class actions is the heightened
predominance rule announced in Comcast.?® There, a 5-4 Court held that
certification of a damages class is improper unless claimants can

show (1) that the existence of individual injury resulting from the
alleged . . . violation . . . [is] “capable of proof at trial through evidence
that [is] common to the class rather than individual to its members”; and
(2) that the damages resulting from that injury [are] measurable “on a class-
wide basis” through use of a “common methodology.”?”

The four-Justice dissent, coauthored by Justices Ginsberg and Breyer,
attempted to cabin the reach of the majority decision by suggesting that its
holding was “good for this day and case only.”% But that suggestion has not
taken hold: the lower federal courts have applied the majority’s heightened
predominance rule to deny class certification in a broad range of cases where
individualized damages issues are presented.%®

We submit that the real key to solving Comcast, from a plaintiff’s point of
view, lies not in cabining the decision to “one day only” or to a narrow band of

% See, e.g., Comcast Corp. v. Behrend, 569 U.S. 27, 32 n.4 (2013) (holding that defendants
have right to “argue that the evidence failed ‘to show that the case is susceptible to awarding
damages on a class-wide basis’” (quoting Comcast Corp. v. Behrend, 567 U.S. 933, 933
(2012)).

9 1d. at 30 (quoting Behrend v. Comcast Corp., 264 F.R.D. 150, 154 (E.D. Pa. 2010)).

% Id. at 42 (Ginsburg & Breyer, JJ., dissenting).

9 See, e.g., In re Rail Freight Fuel Surcharge Antitrust Litig., 725 F.3d 244, 253 (D.C. Cir.
2013) (finding that Comcast stands for the proposition, “[nJo damages model, no
predominance, no class certification”); Mohamed v. Kellogg Co., No. 14-cv-02449, 2019 WL
1330920, at *3 (S.D. Cal. Mar. 23, 2019) (denying class certification where plaintiff failed to
offer proof that “damages on a classwide basis will in fact measure damages attributable to
her theory of liability”); Philips v. Ford Motor Co., No. 14-cv-02989, 2016 WL 7428810, at
*20-22 (N.D. Cal. Dec. 22, 2016) (denying damages class certification where plaintiffs failed
to show how expected utility damages could be calculated on class-wide basis), aff’d, 726 F.
App’x 608 (9th Cir. 2018); Werdebaugh v. Blue Diamond Growers, No. 12-cv-02724, 2014
WL 7148923, at *13 (N.D. Cal. Dec. 15, 2014) (“[T]he Court concludes that Plaintiff’s
damages model fails to control for the effect of advertising on price. That failure renders the
model incapable of providing a damages figure that is consistent with Plaintiff’s liability
case . ..."”); Wheeler v. United Servs. Auto. Ass’n, No. 3:11-cv-00018, 2013 WL 4525312,
at *5 (D. Alaska Aug. 27, 2013) (“[E]ven under the authority cited by the dissent in Comcast,
certain categories of cases, such as those involving ‘significant personal injury damages,’ are
inappropriate for class actions because of the extent of the individualized damage evaluations
necessary, which prevents them from meeting the predominance requirement of Rule
23(b)(3).”); Smith v. Fam. Video Movie Club, Inc., No. 11-cv-01773, 2013 WL 1628176, at
*10 (N.D. lI. Apr. 15, 2013) (interpreting Comcast to hold that “damages must be susceptible
to measurement across the entire class, and individual damage calculations cannot overwhelm
questions common to the class”).
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antitrust cases; it lies, rather, in the dissent’s recognition of issue classes. In a
footnote, the dissenters point out that district courts can avoid knotty
individualized inquiries by simply certifying a class under (c)(4) on liability
issues only, while “leaving individual damages calculations to subsequent
proceedings.”10 To our minds, this footnote kicks off the modern era of the issue
class action.

In the immediate wake of Comcast, the Supreme Court issued so-called grant,
vacate, and remand (“GVR”) orders1%! sending several cases back to the circuit
courts for reassessment in light of its decision.192 One such case was Whirlpool
Corp. v. Glazer,103 in which the district court had previously certified a class
action to determine the defendant’s liability—namely that a design defect caused
mold to accumulate in its washing machines.1% But recognizing numerous
individual issues regarding injury, the district court explicitly left “the damages
issue[s] for individual determination.”2% The Sixth Circuit affirmed.106

On post-Comcast remand, the Sixth Circuit again affirmed the district court’s
certification of the class, concluding that “[t]his case is different from Comcast”
because the Whirlpool district court certified a liability-only class.197 As the
Sixth Circuit recognized, Comcast’s requirements of class-wide proof of injury
and common damages methodology simply had no relevance to a class action

100 Comcast, 569 U.S. at 41 n.* (Ginshurg & Breyer, JJ., dissenting). The dissenters also
observed that “[a] class may be divided into subclasses for adjudication of damages.” Id.

101 “GVR” is an acronym for a Supreme Court practice in which the Court grants a petition
for certiorari, vacates the decision of the court below, and remands the case to the circuit court
for reconsideration in light of a change in law that might lead to a different result. See Wellons
v. Hall, 558 U.S. 220, 226 (2010) (Scalia, J., dissenting). A GVR order based on a new
Supreme Court decision indicates “a reasonable probability that the decision below rests upon
a premise that the lower court would reject if given the opportunity for further consideration,
and where it appears that such a redetermination may determine the ultimate outcome of the
litigation.” Lawrence ex rel. Lawrence v. Chater, 516 U.S. 163, 167 (1996) (per curiam).

102 gee Whirlpool Corp. v. Glazer, 569 U.S. 901, 901 (2013); Sears, Roebuck & Co. v.
Butler, 569 U.S. 1015, 1015 (2013).

103 569 U.S. 901, 901 (2013).

104 In re Whirlpool Corp. Front-Loading Washer Prods. Liab. Litig., No. 1:08-wp-65000,
2010 WL 2756947, at *1 (N.D. Ohio July 12, 2010), aff’d sub. nom. Glazer v. Whirlpool
Corp. (In re Whirlpool Corp. Front-Loading Washer Prods. Liab. Litig.), 678 F.3d 409, 421
(6th Cir. 2012), vacated and remanded, 569 U.S. 901 (2013), reinstated by 722 F.3d 838 (6th
Cir. 2013), cert. denied, 571 U.S. 1196 (2014).

105 1. at *3.

106 Whirlpool, 678 F.3d at 421.

107 Whirlpool, 722 F.3d at 860.
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limited to the “common question of whether design defects cause mold
growth . . . across the manufacturing spectrum Whirlpool describes.”108

Also GVR’d in the wake of Comcast was Sears, Roebuck & Co. v. Butler,10°
a companion case to Whirlpool arising in the Seventh Circuit.119 On remand
post-Comcast, the circuit court reaffirmed its position that issue class
certification was “the sensible way to proceed” where plaintiffs allege “[t]here
is a single, central, common issue of liability: whether the Sears washing
machine was defective.”111 If the liability issue is established through class-wide
proof, the court continued, claimants could then seek “separate hearings to
determine” their individual damages.112

What Whirlpool and Butler show, and what the dissenters in Comcast
anticipated, is the potential for issue classes to salvage the opportunities that
were otherwise shut down by the advent of heightened predominance standards
for injury and damages. Surveying the case law following Comcast, we see
scores of cases in which the plaintiffs’ inability to measure damages on a class-
wide basis drives courts to withhold class treatment altogether.113 The potential
utility of issue classes in these cases is usually overlooked, although not
always.114

One commonly recurring fact pattern in the pile of cases rejected on Comcast
grounds is where a defendant manufacturer allegedly defrauded customers by

108 |d. at 854; see also WRIGHT, MILLER & KANE, supra note 50, § 1775 (“What is
necessary is that the challenged conduct or lack of conduct be premised on a ground that is
applicable to the entire class.”).

109 569 U.S. 1015, 1015 (2013).

110 Butler v. Sears, Roebuck & Co., 702 F.3d 359, 363 (7th Cir. 2012), vacated and
remanded by 569 U.S. 1015 (2013), reinstated by 727 F.3d 796 (7th Cir. 2013).

11 Butler, 727 F.3d at 800-01. The court further reasoned that “[a] determination of
liability could be followed by individual hearings to determine the damages sustained by each
class member” and that any “complications” caused by design differences in various washing
machine models “can be handled by the creation of subclasses” if necessary. Id. at 798, 802.

112 1d. at 800.

113 See supra note 99 (listing classes denied certification on Comcast grounds).

114 post-Comcast courts that have certified liability or issue classes while leaving
individual damages inquiries for later proceedings include: Fort Worth Employees’
Retirement Fund v. J.P. Morgan Chase & Co., 301 F.R.D. 116 (S.D.N.Y. 2014); Lilly v.
Jamba Juice Co., 308 F.R.D. 231 (N.D. Cal. 2014); Jacob v. Duane Reade, Inc., 293 F.R.D.
578 (S.D.N.Y. 2013); and Wallace v. Powell, No. 3:09-cv-00286, 2013 WL 2042369 (M.D.
Pa. May 14, 2013). See also In re Deepwater Horizon, 739 F.3d 790, 817 (5th Cir. 2014) (“As
our three fellow circuits have already concluded, we agree that the rule of Comcast is largely
irrelevant ‘[w]here determinations on liability and damages have been bifurcated’ in
accordance with Rule 23(c)(4) and the district court has ‘reserved all issues concerning
damages for individual determination.’” (alteration in original) (quoting Glazer v. Whirlpool
Corp. (In re Whirlpool Corp. Front-Loading Washer Prods. Liab. Litig.), 722 F.3d 838, 860
(6th Cir. 2013))).
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falsely labelling or advertising its products.!1> The plaintiffs claim that they can
adduce evidence showing that the defendant knowingly made the false
statements. And, for their class-wide injury theory, plaintiffs present (or
promise) expert testimony that, but for the false statement, the price they paid
would have been lower. They claim that all class members suffered damages on
a common basis—measurable by the difference between the real-world price
they paid and the “but-for” price they would have paid absent fraud. But
nationwide pricing of consumer goods is rarely simple, and plaintiffs often fail
to proffer an economic analysis that sufficiently takes account of the pertinent
idiosyncrasies. So the class action runs aground on the shores of Comcast.

But what if the court were to certify an issue class on the defendant’s conduct
and leave the plaintiffs to prove their eligibility for relief—including injury and
damages—in downstream actions? In many cases, the plaintiff will now be at
liberty to dispense with the fiction that she suffered an overcharge—which is
often a construct designed to obtain class treatment!16—and can assert, rather,
the truth that she would not have purchased the items at all. We will discuss
below the pragmatic viability for plaintiffs’ counsel to aggregate large numbers
of individual follow-on claimants. But it is noteworthy here that dispensing with
the overcharge model greatly simplifies damages analysis and amplifies the
damages by allowing the plaintiff to recapture the value of her purchases.

B. Ascertainability and (c)(4)

In recent decades, a circuit split has emerged over whether Rule 23 contains
an implicit ascertainability requirement for class certification. For courts
imposing the requirement, the identity of class members must be known or
knowable “by reference to objective criteria.”11’ So for example, in cases
concerning small-value consumer goods, courts have denied certification where

115 See, e.g., Briseno v. ConAgra Foods, Inc., 674 F. App’x 654, 655 (9th Cir. 2017);
Mohamed v. Kellogg Co., No. 14-cv-02449, 2019 WL 1330920, at *1 (S.D. Cal. Mar. 23,
2019); Ang v. Bimbo Bakeries USA, Inc., No. 13-cv-01196, 2018 WL 4181896, at *1 (N.D.
Cal. Aug. 31, 2018); In re NJOY, Inc. Consumer Class Action Litig., No. 14-cv-00428, 2016
WL 787415, at *1 (C.D. Cal. Feb. 2, 2016).

116 To elaborate: plaintiffs in class actions often cannot argue that they would not have
purchased but for the fraud because that would implicate individual issues of reliance. Instead,
they argue that, were it not for the fraud, the price that each plaintiff paid for the product
would have been lower by at least x dollars. The damages then are x, which may be a fraction
of the full purchase price.

117 Bussey v. Macon Cnty. Greyhound Park, Inc., 562 F. App’x 782, 787 (11th Cir. 2014)
(per curiam) (quoting Fogarazzo v. Lehman Brothers, Inc., 263 F.R.D. 90, 97 (S.D.N.Y.
2009)).
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plaintiffs are unlikely to have proof of purchase.!’® Currently, the First,119
Third,120 Fourth,2! and Eleventh!22 Circuits have adopted some version of an
ascertainability requirement for class certification, while the Second,!23 Sixth,124
Seventh,1%> Eighth,126 and Ninth2” Circuits have explicitly rejected an
ascertainability requirement.128 Defendants have sought Supreme Court review

118 See Myriam Gilles, Class Dismissed: Contemporary Judicial Hostility to Small-Claims
Consumer Class Actions, 59 DePauL L. Rev. 305, 310-13 (2010); see also In re
Phenylpropanolamine (PPA) Prods. Liab. Litig., 214 F.R.D. 614, 617 (W.D. Wash. 2003).

119 See AstraZeneca AB v. United Food & Com. Workers Unions & Emps. Midwest
Health Benefits Fund (In re Nexium Antitrust Litig.), 777 F.3d 9, 19-20 (1st Cir. 2015)
(requiring administratively feasible method of ascertaining class membership but permitting
self-identification affidavits).

120 See Carrera v. Bayer Corp., 727 F.3d 300, 308 (3d Cir. 2013); Marcus v. BMW of N.
Am., LLC, 687 F.3d 583, 594 (3d Cir. 2012).

121 See EQT Prod. Co. v. Adair, 764 F.3d 347, 358 (4th Cir. 2014) (requiring class
members be identifiable without resorting to “individualized fact-finding or ‘mini-trials’”
(quoting Marcus, 687 F.3d at 593)).

122 gee Karhu v. Vital Pharms., Inc., 621 F. App’x 945, 946-50 (11th Cir. 2015) (finding
class action cannot be certified “without first establishing that self-identification is
administratively feasible and not otherwise problematic”).

123 See Univs. Superannuation Scheme Ltd. v. Petroleo Brasileiro S.A. Petrobras (In re
Petrobras Sec.), 862 F.3d 250, 265 (2d Cir. 2017), cert. dismissed, 140 S. Ct. 338 (2019)
(mem.); see also Letter from Lewis J. Liman, Cleary Gottlieb Steen & Hamilton LLP, to
Danny Bickell, Clerk of Ct.,, Sup. Ct. (June 28, 2018), https://www.supremecourt.gov
/DocketPDF/17/17-664/51783/20180628195513194 SCOTUS%20-%20L etter%20from
%20L%20Liman%20-%20N0%2017-664%20Petrobras%20v%20USS.pdf [https://perma.cc
/UMNS5-27VS] (informing Court of settlement while petition for certiorari was pending).

124 See Rikos v. Procter & Gamble Co., 799 F.3d 497, 524-25 (6th Cir. 2015), cert. denied,
136 S. Ct. 1493 (2016) (mem.).

125 See Mullins v. Direct Digit., LLC, 795 F.3d 654, 658 (7th Cir. 2015) (“We decline to
follow this path and will stick with our settled law. Nothing in Rule 23 mentions or implies
this heightened requirement under Rule 23(b)(3), which has the effect of skewing the balance
that district courts must strike when deciding whether to certify classes.”), cert. denied, 136
S. Ct. 1161 (2016) (mem.).

126 See Sandusky Wellness Ctr., LLC v. Medtox Sci., Inc., 821 F.3d 992, 996 (8th Cir.
2016) (declining to recognize “separate, preliminary requirement” and instead “adher[ing] to
a rigorous analysis of the Rule 23 requirements”).

127 See Briseno v. ConAgra Foods, Inc., 844 F.3d 1121, 1126 (9th Cir. 2017) (“[W]e
decline to interpose an additional hurdle into the class certification process....”), cert.
denied, 138 S. Ct. 313 (2017) (mem.).

128 Recently, the Fifth Circuit in Seeligson v. Devon Energy Production Co. appeared to
reject ascertainability, ruling that “a party need only demonstrate—‘at some stage of the
proceeding’—that the class is ‘adequately defined and clearly ascertainable.”” 761 F. App’x
329, 334 (5th Cir. 2019) (per curiam) (footnote omitted) (first quoting Frey v. First Nat’| Bank
Sw., 602 F. App’x 164, 168 (5th Cir. 2015) (per curiam); and then quoting Union Asset Mgmt.
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of nearly every major decision rejecting ascertainability, and it seems just a
matter of time before the Justices take up the issue.1?® And, given the majority’s
revealed hostility towards class actions, it is a fair prediction that the Court, as
presently constituted, would approve an ascertainability requirement.130

So we take seriously the possibility that an ascertainability requirement may
soon be universally grafted onto Rule 23. If so, the issue class may be the one
viable lifeline for many small-value consumer cases. By disaggregating
questions of defendants’ conduct from plaintiffs’ eligibility and relegating
eligibility questions to a follow-on proceeding, the issue class eliminates the
ascertainability problem. By filing the follow-on damages case, the plaintiff is
not just ascertainable but, in fact, fully ascertained.

The reasoning behind the ascertainability requirement supports our point. On
the Third Circuit’s view, a class is not ascertainable if, later in the proceedings,
“individualized fact-finding or ‘mini-trials’ will be required to prove class
membership.”13t Without ascertainability, the court reasons, the claims
administration process is unmanageable and susceptible to fraudulent claims,132

Holding A.G. v. Dell, Inc., 669 F.3d 632, 639 (5th Cir. 2012)). But because the court did not
address a number of the policy issues raised by other courts in this unpublished decision, it is
unclear whether this is the circuit’s final statement on this controversial topic.

129 See, e.g., Andrew J. Ennis & Catherine A. Zollicker, The Heightened Standard of
Ascertainability in Class Actions, ABA (Mar. 13, 2018), https://www.americanbar.org
/groups/litigation/committees/commercial-business/practice/2018/heightened-standard-of-
ascertainability-in-class-actions/ [https://perma.cc/B9T3-TSML] (“[T]he Court may be
waiting to grant certiorari in a case applying the heightened standard so that it can evaluate
the actual impact of the ‘heightened standard’ on class certification in the Third Circuit.”).

130 gee, e.g., Adam Feldman, Empirical SCOTUS: A Class of Their Own: The Supreme
Court’s Recent Take on Class Actions, SCOTUSBLOG (Aug. 6, 2019, 3:28 PM),
https://www.scotusblog.com/2019/08/empirical-scotus-a-class-of-their-own-the-supreme-
courts-recent-take-on-class-actions/  [https://perma.cc/W2TY-95AE]  (observing  that
“[b]etween the 2010 and 2018 terms, the court decided between five and 10 [class] cases per
term,” and its decisions “favored the defendant companies in the vast majority of consumer
class actions”).

181 Marcus v. BMW of N. Am., LLC, 687 F.3d 583, 593 (3d Cir. 2012); accord Carrera v.
Bayer Corp., 727 F.3d 300, 305 (3d Cir. 2013) (quoting Marcus, 687 F.3d at 593). Other
courts have echoed this concern. See, e.g., AstraZeneca AB v. United Food & Com. Workers
Unions & Emps. Midwest Health Benefits Fund (In re Nexium Antitrust Litig.), 777 F.3d 9,
19-20 (1st Cir. 2015) (expressing concern that, by the time a case reaches the claims
administration stage, it may be administratively infeasible to distinguish injured from
uninjured class members); EQT Prod. Co. v. Adair, 764 F.3d 347, 359 (4th Cir. 2014)
(reversing and remanding district court’s class certification decision based in part on
“administrative barrier[s]”); Career Counseling, Inc. v. Amsterdam Printing & Litho, Inc.,
No. 3:15-cv-05061, 2018 WL 3241178, at *8 (D.S.C. July 3, 2018) (denying class
certification in Telephone Consumer Protection Act “junk fax” case because plaintiffs failed
to propose administratively feasible means of ascertaining class member identities).

132 See Carrera, 727 F.3d at 310.
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absent class members are unlikely to receive adequate notice of their right to opt
out, it is unclear exactly who is bound by the judgment,132 and defendants’ due
process rights are imperiled by the inability to challenge each class member’s
eligibility.134

But on the issue class model, it is no indictment to say there will be
“individualized fact-finding or mini-trials”3 on plaintiff eligibility; rather, that
is the whole point. Follow-on damages proceedings, in state courts or elsewhere,
are the object of the issue class.’3® And on this model, concerns about
manageable claims procedures, opt-out rights, and defendants’ rights to
challenge individual eligibility have no application.13”

The practical economic viability of our model is a separate issue. As we
discuss in Part I11, very low-stakes cases obviously pose unique challenges for
the follow-on model.138 But we imagine that entrepreneurial lawyers will
develop tools to efficiently aggregate large numbers of injured consumers who,
with issue judgment in hand, could file claims in which they affirm their injury.
In these nonclass, follow-on proceedings, brought in bulk on behalf of large
portfolios of clients, the defendants will be free to assume the burden of
disproving any given plaintiff’s eligibility. But it will be their burden.13°

C. Fraud, Individual Reliance, and (c)(4)

Potentially the greatest application for the issue class and follow-on model is
in consumer fraud cases, where the requirement of showing that each plaintiff
relied upon the fraudulent statement ensures that individual issues would

133 See Marcus, 687 F.3d at 593; see also Van West v. Midland Nat’l Life Ins. Co., 199
F.R.D. 448, 451 (D.R.1. 2001).

134 See Carrera, 727 F.3d at 307; Marcus, 687 F.3d at 594.

135 Carrera, 727 F.3d at 307.

136 State courts are particularly hospitable to small-value, follow-on proceedings because,
among other things, they generally accept the submission of affidavits as a means of
identifying injured consumers. See, e.g., Noel v. Thrifty Payless, Inc., 445 P.3d 626, 643-44
(Cal. 2019) (holding that “due process does not dictate that certification of a putative plaintiff
class invariably must depend on all absent class members being sent (much less receiving)
individual notice of the action” and that self-serving affidavits are sufficient for identifying
injured claimants).

137 Importantly, when the relief sought is declaratory rather than compensatory, the policy
arguments for ascertainability quickly vanish. As one court has noted, “[1]t is not clear that
the implied requirement of definiteness should apply to Rule 23(b) (2) class actions at all.”
Davis v. City of New York, 296 F.R.D. 158, 164-65 (S.D.N.Y. 2013) (quoting 1 WiLLIAM B.
RUBENSTEIN, NEWBERG ON CLASS AcTIONS § 3:7 (5th ed. 2011)).

138 See infra Part 111,

139 See, e.g., Godec v. Bayer Corp., No. 1:10-cv-00224, 2011 WL 5513202, at *7 (N.D.
Ohio Nov. 11, 2011) (stating that “to the extent [the defendant] has individualized defenses,
it is free to try those defenses against individual claimants” in follow-on litigation).



2021] THE ISSUE CLASS REVOLUTION 163

predominate.’4 Claims brought under consumer protection statutes in
Arizona, 4! North Carolina,'#2 Pennsylvania,!*3 and Wyoming,144 among others,
require individual reliance in order to be actionable.’® The need to show
individual reliance routinely dooms class treatment in claims for common-law
fraud, negligent misrepresentation, and violation of consumer protection statutes
proscribing deceptive conduct—including cases where it seems obvious that
reasonable purchasers would have relied on the false statement.146

The issue class model removes reliance as an impediment to certification and
places the reliance question squarely in the follow-on case, in which individual
plaintiffs will affirm that they did in fact rely upon the fraudulent statement or
omission. Here again, once a plaintiff makes a bare showing, the defendant may,
if it wishes, assume the burden of disproving the reliance element.

In many states—most notably, California—presumptions regarding reliance
in consumer fraud cases already allow for class-wide treatment in many cases.4

140 RESTATEMENT (SECOND) OF TORTS § 525 (AM. L. INST. 1977) (“One who fraudulently
makes a misrepresentation of fact . . . for the purpose of inducing another to act or to refrain
from action in reliance upon it, is subject to liability to the other in deceit for pecuniary loss
caused to him by his justifiable reliance upon the misrepresentation.”).

141 Arizona Consumer Fraud Act, ARIZ. REV. STAT. ANN. 8§ 44-1521 to -1534 (2020).

142 North Carolina Unfair & Deceptive Trade Practices Act, N.C. GEN. STAT. § 75-1.1
(2020).

143 Unfair Trade Practices & Consumer Protection Law, 73 PA. STAT. AND CONS. STAT.
ANN. 88 201-1 to -10 (West 2020).

144 Wyoming Consumer Protection Act, Wyo. STAT. ANN. §§ 40-12-101 to -114 (2020).

145 See, e.g., Parks v. Macro-Dynamics, Inc., 591 P.2d 1005, 1008 (Ariz. Ct. App. 1979);
Forbes v. Par Ten Grp., Inc., 394 S.E.2d 643, 651 (N.C. Ct. App. 1990); Yocca v. Pittsburgh
Steelers Sports, Inc., 854 A.2d 425, 438 (Pa. 2004); Broderick v. Dairyland Ins. Co., 270 P.3d
684, 692 (Wyo. 2012).

146 See, e.g., McLaughlin v. Am. Tobacco Co., 522 F.3d 215, 223 (2d Cir. 2008)
(“[R]eliance on [a] misrepresentation . ..cannot be the subject of general proof.
Individualized proof is needed . . ..”); McManus v. Fleetwood Enters., Inc., 320 F.3d 545,
549 (5th Cir. 2003) (“Claims for money damages in which individual reliance is an element
are poor candidates for class treatment, at best. We have made that plain.” (quoting Patterson
v. Mobil Oil Corp., 241 F.3d 417, 419 (5th Cir. 2001)); In re ConAgra Foods, Inc., 302 F.R.D.
537, 581 (C.D. Cal. 2014) (denying class certification where plaintiffs failed to demonstrate
reliance on manufacturer’s “100% Natural” label).

147 For example, under California’s Consumers Legal Remedies Act, CAL. Civ. CODE
88 1750-1784 (West 2020), reliance “is determined using objective criteria that apply to the
entire class and do[es] not require individualized determination[s].” McCrary v. Elations Co.,
No. 13-cv-00242, 2014 WL 1779243, at *14 (C.D. Cal. Jan. 13, 2014); accord Beck-Ellman
v. Kaz USA, Inc., 283 F.R.D. 558, 568 (S.D. Cal. 2012) (“For the purposes of class
certification, it is sufficient that the alleged material omission was part of a common
advertising scheme to which the entire class was exposed.”). Other state courts have taken a
similarly consumer-friendly approach to interpreting consumer protection statutes that are
silent on the requirement of individual reliance. See, e.g., Odom v. Fairbanks Mem’l Hosp.,
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But even there, the fact that other states’ laws do require individual showings
often precludes nationwide treatment.148 The issue class model, by contrast,
would allow for a judicial declaration regarding the defendant’s conduct that is
nationwide in scope. Follow-on proceedings could then be brought on an
individual basis in jurisdictions where reliance must be shown or could take the
form of damages class actions in states where reliance is presumed.

Finally, in the wake of the Supreme Court’s 2014 decision in Halliburton Co.
v. Erica P. John Fund, Inc.,14® defendants have lodged serious challenges to the
application of fraud-on-the-market presumption in certain securities fraud
cases—e.g., in cases involving thinly traded securities where the efficient market
hypothesis may be inapt!®® or where other evidence belies the presumption of
market-wide reliance.1®! In these cases, the issue class may again present a way

999 P.2d 123, 132 (Alaska 2000) (“An act or practice is deceptive or unfair if it has the
capacity or tendency to deceive. Actual injury as a result of the deception is not
required. . . . All that is required is a showing that the acts and practices were capable of being
interpreted in a misleading way.” (alteration in original) (quoting State v. O’Neill
Investigations, Inc., 609 P.2d 520, 534-35 (Alaska 1980))); Wells v. Allstate Ins. Co., 210
F.R.D. 1, 8 (D.D.C. 2002) (explaining that the District of Columbia’s amended unfair or
deceptive acts or practices (“UDAP”) statute “eliminates [the] requirements of injury in fact
and causation”); Connick v. Suzuki Motor Co., 675 N.E.2d 584, 593 (11l. 1996) (holding that
individual reliance is not required to make an actionable claim under Illinois UDAP statute);
Grp. Health Plan, Inc. v. Philip Morris Inc., 621 N.W.2d 2, 12 (Minn. 2001) (“Allegations of
reliance are . . . not necessary to state a claim under [this consumer protection statute], for
damages resulting from a violation.”); Lohman v. Daimler-Chrysler Corp., 166 P.3d 1091,
1098 (N.M. Ct. App. 2007) (explaining that “a claimant need not prove reliance upon a
defendant’s deceptive conduct” in order to sustain a UDAP claim).

148 See, e.g., Mazza v. Am. Honda Motor Co., 666 F.3d 581, 596 (9th Cir. 2012)
(decertifying multistate consumer class action where individual reliance issues meant
individual questions predominated); Thorogood v. Sears, Roebuck & Co., 547 F.3d 742, 745-
46 (7th Cir. 2008) (same); In re Bridgestone/Firestone, Inc., Tires Prods. Liab. Litig., 288
F.3d 1012, 1018-21 (7th Cir. 2002) (same).

149 573 U.S. 258, 279 (2014) (agreeing that “defendants should at least be allowed to defeat
the [fraud-on-the-market] presumption at the class certification stage through evidence that
the misrepresentation did not in fact affect the stock price”); see also Basic Inc. v. Levinson,
485 U.S. 224, 246-48 (1988) (adopting rebuttable fraud-on-the-market reliance presumption
for Rule 10b-5 claims associated with securities “traded on well-developed markets [that]
reflect[] all publicly available information, and, hence, any material misrepresentations”).

150 See, e.g., Victor E. Schwartz & Christopher E. Appel, Rebutting the Fraud on the
Market Presumption in Securities Fraud Class Actions: Halliburton 1l Opens the Door, 5
MicH. Bus. & ENTREPRENEURIAL L. REv. 33, 50 (2015) (“In markets that include small-cap
stocks traded in less-organized markets, defendants are more likely to challenge the Basic
presumption.”).

151 See, e.g., Ark. Tchrs. Ret. Sys. v. Goldman Sachs Grp., Inc., 879 F.3d 474, 481 (2d Cir.
2018) (decertifying securities fraud class where defendants presented evidence that “stock
experienced no price increase on the dates the statements were made” and “no price decline
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to establish the defendant’s fraudulent conduct, with individual reliance
questions addressed in the follow-on proceedings.

D. Class-Banning Arbitration Clauses

Nothing poses a greater threat to aggregate litigation than class-banning
arbitration clauses.’52 While issue classes do not, on the face of things,
counteract these class bans, there is one important category of arbitration cases
where the model could be quite useful: namely, where some but not all
employees or consumers are bound to a mandatory arbitration clause. In our
view, an issue class judgment obtained in court by arbitration-free representative
plaintiffs should render individual follow-on arbitrations viable—which is no
small feat.

A threshold question is whether the numerosity requirement of Rule 23(a)(1)
tallies only arbitration-free class members or whether arbitration-bound class
members count as well.153 The text of the rule suggests that all persons meeting
the class definition should be counted. Given that the rule asks if “the class” is
sufficiently numerous, there does not appear to be any basis for excluding from
the tally any member of the proposed class based on a perception that some
defense, including an arbitration defense, might exist as to that member.154
Indeed, courts recognize that under Rule 23(a)(1) “the relevant question is not
how many proposed class members possess viable claims.”1%

in response to . . . reports about” alleged fraud); GAMCO Invs., Inc. v. Vivendi Universal,
S.A., 838 F.3d 214, 223 (2d Cir. 2016) (per curiam) (affirming finding that defendants had
successfully rebutted presumption by demonstrating that certain opt-out plaintiffs would have
purchased securities even if they had known of fraud); IBEW Loc. 98 Pension Fund v. Best
Buy Co., 818 F.3d 775, 783 (8th Cir. 2016) (finding that defendants had successfully rebutted
fraud-on-the-market presumption by showing lack of price impact at certification stage).

152 These standard-form provisions, ubiquitous in modern life, mandate that all disputes be
resolved in one-on-one, private arbitration. Because almost no individual will ever arbitrate a
small-value claim, these provisions allow legal violations to go largely unremedied. See
Myriam Gilles, Class Warfare: The Disappearance of Low-Income Litigants from the Civil
Docket, 65 EMORY L.J. 1531, 1535-39 (2016).

158 Fep. R. Civ. P. 23(a)(1). Other prerequisites of Rule 23—commonality, typicality, and
adequacy of representation—must also be met. See, e.g., Jensen v. Cablevision Sys. Corp.,
372 F. Supp. 3d 95, 119-25 (E.D.N.Y. 2019) (finding that opt-out plaintiffs satisfied
numerosity and commonality but failed to show that their claims were typical or that they
would be adequate representatives of opt-out class), appeal dismissed, No. 19-00628, 2019
WL 4296129 (2d Cir. Aug. 28, 2019).

15 Fep. R. Civ. P. 23(a)(1).

155 Guadagna v. Zucker, 332 F.R.D. 86, 93 (E.D.N.Y. 2019); see also, e.g., Brink v.
Raymond James & Assocs., 328 F.R.D. 437, 445 (S.D. Fla. 2018) (“That Defendant
challenges Plaintiff’s claim on the merits as to every putative class member does not defeat
Plaintiff’s showing of numerosity.”); Spinner v. City of New York, No. 01-cv-02715, 2003
WL 23648356, at *3 (E.D.N.Y. Oct. 10, 2003) (rejecting numerosity argument that
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Still, while there is no good basis for excluding arbitration-bound class
members from the numerosity tally, defendants will resist certification on other
grounds. They will likely argue that a proposed class that includes arbitration-
bound members fails on grounds of typicality or adequacy of representation
(since the lead plaintiffs are arbitration-free while other members are not) or on
the grounds that individual issues regarding each member’s arbitration status
will predominate. Defendants will find support for these arguments in a handful
of district court decisions refusing to certify damages classes containing
arbitration-bound members.156

The reasoning of these cases is suspect. To be sure, arbitration clauses
typically provide that no claim may be brought in court and that the consumer
will not participate in a class action. But how are those covenants violated where
a passive class member neither brings an action in court nor participates in the
class action? Some courts have held that arbitration is triggered because, even if
class members are passive, “their claims are being litigated” in an action that
will have binding effect on their claims.157

This line of reasoning proves too much. Preclusion doctrines bind nonparties
all the time. This includes nonparties who are subject to arbitration agreements.
In other words, by entering an arbitration agreement, a person does not disclaim
the benefits and detriments of issue preclusion and stare decisis. The real
question is whether the obligations imposed by the arbitration agreement are
triggered when the class member does not bring suit. Or put differently: Is the
absent class member in violation of any term of her arbitration contract by doing
nothing while a class action that includes her claims proceeds in court? We think
not. And if doing nothing is consistent with an arbitration agreement, then there
is no defense that the defendant has against this absent class member that
undermines typicality, adequacy, and so forth.

Here, in the context of issue class cases, it is especially clear that absent class
members are not participating in the class action in violation of their arbitration
obligations. While damages class members may have to submit a claim form to
obtain compensation (putting aside whether that would comprise participation
in violation of the arbitration clause), the absent class member in a (c)(4) class
does nothing at all. Yes, the judgment will be binding on her individual case.
But the same might be said for the claims of a total stranger if the requisites of
offensive, nonmutual collateral estoppel were to apply. Merely being subject to
the preclusive effects of a judgment cannot possibly violate an obligation to
arbitrate disputes.

“essentially asks [the court] to decide the merits of plaintiffs’ claims, which is not appropriate
at this stage”).

156 See, e.g., Conde v. Open Door Mktg., LLC, 223 F. Supp. 3d 949, 961-62 (N.D. Cal.
2017).

157 1d. at 962.
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Nonetheless, it is prudent to ask what happens if—contrary to our analysis—
arbitration-bound claimants are excluded from the issue class. The answer is that
the exclusion of arbitration-bound members from an issue class is probably only
material if there are insufficient arbitration-free class members to support a
finding of numerosity. If there are sufficient arbitration-free plaintiffs to support
a (c)(4) class trial, then the exclusion of the arbitration-bound plaintiffs is a
largely technical matter. We imagine the excluded consumer or employee will
be able to piggyback on the class judgment anyway, for two reasons.

First, while formal issue preclusion generally does not lie where a defendant
is facing a series of trials on a single issue (think of bellwether trials, for
example), the logic there is that it would be “unfair to [the] defendant” within
the meaning of Parklane Hosiery Co. v. Shore.1%8 Otherwise, a defendant could
win multiple trials and then, upon losing one, would be deemed liable
forevermore. The law under Parklane recognizes the unfairness in suddenly
treating the one loss as having been for all the marbles when the prior victories
were not.159 In the context of Rule 23(c)(4), however, it is understood from the
get-go that the action is for all the marbles—indeed, that is the entire point. The
all-or-nothing stakes of the issue trial are clear from the outset, and the parties
are very consciously accorded a full and fair opportunity to litigate.16? So it
should generally be fair to the defendant to apply formal issue preclusion to the
issue class judgment.

Second, even absent formal issue preclusion, a judicial declaration following
a class action trial on the relevant issue is likely to be highly persuasive in the
follow-on arbitration. Reasonable scholars can debate whether arbitrators
actually apply preclusion principles,1%1 but we would certainly expect the
persuasive effect of the class judgment to be compelling in arbitration.

158 439 U.S. 322, 331 (1979) (“The general rule should be that in cases where a plaintiff
could easily have joined in the earlier action or where . . . the application of offensive estoppel
would be unfair to a defendant, a trial judge should not allow the use of offensive collateral
estoppel.”).

159 See id. at 330 (“Since a plaintiff will be able to rely on a previous judgment against a
defendant but will not be bound by that judgment if the defendant wins, the plaintiff has every
incentive to adopt a ‘wait and see’ attitude, in the hope that the first action by another plaintiff
will result in a favorable judgment.”); Myriam Gilles & Gary Friedman, Rediscovering the
Issue Class in Mass Tort MDLs, 53 GA. L. Rev. 1305, 1310 (2019) [hereinafter Gilles &
Friedman, Rediscovering].

160 See Parklane, 439 U.S. at 330 (“If a defendant in the first action is sued for small or
nominal damages, he may have little incentive to defend vigorously, particularly if future suits
are not foreseeable.”).

161 While one of us has questioned whether arbitrators reliably accord preclusive value to
judicial precedents, see Myriam Gilles, The Day Doctrine Died: Private Arbitration and the
End of Law, 2016 U. ILL. L. Rev. 371, 409-13, other scholars maintain that arbitrators “follow
the law,” see, e.g., Stephen J. Ware, Default Rules from Mandatory Rules: Privatizing Law
Through Arbitration, 83 MINN. L. REv. 703, 746 (1999) (suggesting that, theoretically,
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But how commonly should we expect to find a sufficient number of
arbitration-free members to support a class action in cases where companies
otherwise employ an arbitration provision? In general, courts hold that roughly
forty plaintiffs are necessary to satisfy Rule 23(a)(1).162 There are several
reasons why forty or more arbitration-free members might exist. For one, it is
not easy for most companies to ensure that all of their employees, consumers,
and small-business counterparties are covered by arbitration clauses. Large
companies in particular encounter “challenges in managing multiple iterations
of agreements, phasing out legacy or grandfathered agreements, and regularizing
terms and conditions in the wake of acquisitions and mergers.”163 Indeed, it can
take years to get all targeted counterparties signed on to class-banning arbitration
agreements, even for highly motivated firms.164 Moreover, some subset of
employees or customers may have sufficient clout to resist class-banning
arbitration provisions.16> And some individuals may simply fall through the

arbitrators “can be contractually required to follow precedents”). In any event, there are good
reasons to believe that an issue class judgment, unlike an ordinary precedent, would be
accorded significant respect in individual follow-on arbitrations.

162 See, e.g., Consol. Rail Corp. v. Town of Hyde Park, 47 F.3d 473, 483 (2d Cir. 1995).
And while a number of circuits have imposed stricter evidentiary requirements on the
numerosity showing, see, e.g., Vega v. T-Mobile USA, Inc., 564 F.3d 1256, 1267, 1280 (11th
Cir. 2009) (decertifying class on grounds that “the district court’s inference of numerosity for
a Florida-only class without the aid of a shred of Florida-only evidence was an exercise in
sheer speculation”), it should be sufficient for issue class certification to provide estimates of
the number of arbitration-free claimants. See, e.g., Colo. Cross-Disability Coal. v.
Abercrombie & Fitch Co., 765 F.3d 1205, 1215 (10th Cir. 2014) (finding numerosity
requirement met where five known class members claimed class of thousands based on census
data regarding number of disabled persons); Verdow ex rel. Meyer v. Sutkowy, 209 F.R.D.
309, 312 (N.D.N.Y. 2002) (finding numerosity requirement met where six known class
members claimed class of 226 by extrapolating from past county data across entire state); see
also RUBENSTEIN, supra note 137, § 3:13 (“[A] good-faith estimate of the class size is
sufficient when the precise number of class members is not readily ascertainable.”).

163 Myriam Gilles & Anthony Sebok, Crowd-Classing Individual Arbitrations in a Post-
Class Action Era, 63 DEPAUL L. REV. 447, 469 (2014).

164 The obstacles to full saturation of class-banning arbitration clauses are visible in cases
distinguishing arbitration-bound litigants from those who did not sign on to arbitrate disputes.
See, e.g., Chen-Oster v. Goldman, Sachs & Co., 449 F. Supp. 3d 216, 217, 274 (S.D.N.Y.
2020) (granting defendant’s motion to exclude 56% of claimants who had signed arbitration
clauses from an employment discrimination class).

165 See, e.g., Memorandum of Law in Support of Defendants’ Motion to Stay the Claims
of Certain Class Members, to Exclude Them from the Class, and to Compel Them to
Arbitration, Chen-Oster, 449 F. Supp. 3d 216 (No. 10-cv-06950), ECF No. 726 (asking court
to compel arbitration for nearly two thousand members of Title VII class who signed
arbitration clauses where remaining class members did not sign these provisions as conditions
of employment).
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cracks.186 Whether discovery will be effective in ascertaining the number of
these arbitration-free members is a separate issue, but the plaintiff should be
entitled to inquire in the normal course of class-stage discovery.
Avrbitration-free claimants may also hale from contractual provisions
providing that consumers may opt out of the arbitration regime within some
window of time after accepting the agreement. These clauses, which help
companies justify the otherwise lopsided terms of adhesion contracts,167 are
quite popular in certain areas of commerce, including cell phone contracts!68 and
credit card agreements.16® For example, JP Morgan Chase recently sent new
terms and conditions to over 40 million credit cardholders, including a provision
allowing cardholders the right to opt out of its mandatory arbitration regime
during a sixty-day exclusion period.1’® Employers likewise use these clauses.
Uber, for example, allowed its drivers to opt out of its arbitration clause,’’* as

166 See, e.g., Bigger v. Facebook, Inc., 375 F. Supp. 3d 1007, 1023 (N.D. 111. 2019) (holding
that defendant’s attempt to enforce arbitration agreements at class certification stage was
premature in FLSA action brought by former employee alleging that she and other similarly
situated workers had been misclassified as exempt and should have been paid overtime).

167 Robert C. Lockwood, Potential Danger from Opt-Out Clauses in Arbitration
Agreements, EMPLOYING ALA. (Mar. 28, 2018), https://employingalabama.com/2018/03/28
/opt-clauses-arbitration-agreements/ [https://perma.cc/BN6S-VZ5X] (“By inserting an opt-
out provision, employers are hoping to convince judges that arbitration is not unconscionable,
because the employee had an opportunity to avoid it. The employer is gambling that the
employee never discovers the opt-out language buried in the arbitration agreement.”).

168 For example, Google provided an opt-out provision for its Pixel 3. See Ryne Hager,
You Can Easily Opt Out of Google’s Binding Arbitration Agreement for the Pixel 3, ANDROID
PoLice (Oct. 22, 2018) https://www.androidpolice.com/2018/10/22/ou-can-easily-opt-
googles-binding-arbitration-agreement-pixel-3/#ap-lightbox [https://perma.cc/E4AC-
W6AM].

169 The new Apple credit card, backed by Goldman Sachs, contains an arbitration clause
with a ninety-day opt out. See APPLE CARD CUSTOMER AGREEMENT 16 (2020),
https://www.goldmansachs.com/terms-and-conditions/Apple-Card-Customer-
Agreement.pdf [https://perma.cc/YZ9J-Q3A3]; see also Fred O. Williams & Caitlin Mims,
Mandatory Arbitration: Most Credit Cards Allow a Way Out, CREDITCARDS.COM (Aug. 20,
2019), https://www.creditcards.com/credit-card-news/avoid-arbitration-study.php
[https://perma.cc/UYY9-4YLN] (finding that, of twenty-three major credit card issuers that
impose mandatory arbitration clauses on cardholders, about half allow limited opt-out rights).

170 Jacob Passy, Chase Is Bringing Forced Arbitration Clauses Back to Its Most Popular
Credit Cards, MARKETWATCH (June 15, 2019, 8:17 AM), https://www.marketwatch.com
[story/chase-is-bringing-forced-arbitration-clauses-back-to-its-most-popular-credit-cards-
2019-06-04 (“Chase will let existing customers opt out of the clause — but doing so won’t be
easy. Card holders have to do so in writing by mailing a letter to Chase stipulating that they
reject the arbitration agreement and including their name, account number, address and
signature . . . . The letters must arrive by Aug. 7, 2019.”).

171 Mohamed v. Uber Techs., Inc., 848 F.3d 1201, 1206 (9th Cir. 2016) (describing Uber’s
opt-out provision, which required driver to show up in person or send notice via overnight
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have numerous others.172 Other service providers, such as nursing homes,73
credit reporting agencies,1”* and software companies,1’> have made similar opt-
out offers.

Presently, very few employees and consumers appear aware of their right to
opt out of an arbitration clause, and even fewer take advantage of this limited-
time offer.17® But increased public consciousness about mandatory arbitration
provisions could drive more people to opt out as a sort of political matter.17”

mail); see also Suarez v. Uber Techs., Inc., No. 8:16-cv-00166, 2016 WL 2348706, at *4
(M.D. Fla. May 4, 2016) (finding arbitration clause not procedurally unconscionable where
drivers could opt out of arbitration within thirty days, opt-out mechanism was conspicuously
highlighted, opting out would have no adverse effect on other terms, and numerous other
drivers had opted out).

172 See, e.g., Gupta v. Morgan Stanley Smith Barney, LLC, 934 F.3d 705, 709 (7th Cir.
2019) (describing Morgan Stanley’s opt-out provision in amended employment agreement);
Rivera-Colon v. AT&T Mobility P.R., Inc., 913 F.3d 200, 204 (1st Cir. 2019) (describing
sixty-day opt-out period in employee arbitration contracts); Kilgore v. KeyBank, Nat’l Ass’n,
718 F.3d 1052, 1059 (9th Cir. 2013) (en banc) (describing KeyBank’s sixty-day opt-out
period in student loan contracts); Circ. City Stores, Inc. v. Ahmed, 283 F.3d 1198, 1199 (9th
Cir. 2002) (describing Circuit City’s thirty-day opt-out period in employment agreement);
Bradford v. Flagship Facility Servs. Inc., No. 17-cv-01245, 2017 WL 3130072, at *6 (N.D.
Cal. July 24, 2017) (describing defendant’s thirty-day opt-out clause in standard-form
employment contract).

173 See, e.g., SCG Harbourwood, LLC v. Hanyan, 93 So. 3d 1197, 1198 (Fla. Dist. Ct. App.
2012).

174 See Terms of Use, EQUIFAX, https://www.equifax.com/terms/ [https://perma.cc/4HDP-
JTQ8] (last updated July 14, 2020).

15 gee  Discord Terms of Service, Discorp, https://discordapp.com/terms
[https://perma.cc/3RRZ-FWMB] (last updated May 7, 2020).

176 See, e.g., CONSUMER FIN. PROT. BUREAU, ARBITRATION STUDY §3.4.3 (2015),
https://files.consumerfinance.gov/f/201503_cfpb_arbitration-study-report-to-congress-
2015.pdf [https://perma.cc/F8XH-5B2U] (describing how few consumers surveyed were
aware of or took advantage of opt-out provision in credit card contracts).

177 The growing public awareness of forced arbitration has led some groups to protest these
provisions. For example, in November 2018, 20,000 Google employees walked out to protest
discrimination, racism, and sexual harassment perpetuated by the use of forced arbitration.
Lisa Marie Segarra, More than 20,000 Google Employees Participated in Walkout over
Sexual Harassment Policy, FORTUNE (Nov. 3, 2018, 11:49 AM), https://fortune.com/2018
/11/03/google-employees-walkout-demands/. The company eventually responded by
eliminating forced arbitration of those claims. See Daisuke Wakabayashi, Erin Griffith, Amie
Tsang & Kate Conger, Google Workers Worldwide Walk Out over Handling of Harassment,
N.Y. TimMes, Nov. 2, 2018, at B3. Uber, Microsoft, Airbnb, and Lyft have also yielded to
public and internal pressure to eliminate forced arbitration provisions for some categories of
claims. Kate Clark, Airbnb Ends Forced Arbitration Days After Google, Facebook Did the
Same, TECHCRUNCH (Nov. 12, 2018, 4:49 PM), https://techcrunch.com/2018/11/12/airbnb-
ends-forced-arbitration-days-after-google-facebook-did-the-same/  [https://perma.cc/LYB7-
F8Xx9].
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These opt outs (the number of which is easily ascertainable from the defendant’s
files) could well become key players as enterprising lawyers seek to obtain
judicial rulings that will enable them to file simple and inexpensive follow-on
arbitrations on behalf of large numbers of claimants.

To recap: in our view, even a single arbitration-free plaintiff should suffice to
lead an issue class that otherwise satisfies numerosity, and the presence of
arbitration obligations in the contracts of absent class members should have no
bearing on the certifiability of such a class. But if that view is rejected, then the
class plaintiff will have to show that there are forty or more arbitration-free class
members to support an issue class, which could well be possible in many cases.
Avrbitration-bound employees or consumers who are similarly situated may not
be covered by the resulting judgment as a formal matter, but the persuasive effect
of the federal class judgment is likely to be consequential in an arbitration on
identical issues.

E. The Special Case of Mass Torts

Nowhere are issue classes more potentially consequential or more
controversial than in mass torts. As we have chronicled elsewhere,78 the class
action device largely disappeared from the mass tort landscape in the mid-1990s
at the hands of two influential circuit court cases: Judge Posner’s opinion for the
Seventh Circuit in In re Rhone-Poulenc Rorer Inc.17® and the Fifth Circuit’s
decision in Castano v. American Tobacco Co.180 But the bases for the
banishment of the issue class have largely been rescinded over the ensuing years,
and we contend that the issue class device is prepared for a homecoming to the
field of mass torts—if the guardians of mass torts will have it.

1. Legal Principles

We start with the restrictive doctrine.181 Both Rhone-Poulenc and Castano
overturned lower courts’ use of issue classes to determine general liability

178 See Gilles & Friedman, Rediscovering, supra note 159, at 1306; see also Myriam
Gilles, Opting Out of Liability: The Forthcoming, Near-Total Demise of the Modern Class
Action, 104 MicH. L. Rev. 373, 387-88 (2005) (listing decertification decisions in mass tort
cases in wake of Rhone-Poulenc and Castano).

179 51 F.3d 1293 (7th Cir. 1995).

180 84 F.3d 734 (5th Cir. 1996).

181 Before Rhone-Poulenc and Castano were decided, or at least before they became
entrenched, numerous courts had found “Rule 23(c)(4)(A) . . . particularly useful in the mass
tort context.” Simon v. Philip Morris Inc., 200 F.R.D. 21, 30 (E.D.N.Y. 2001); accord, e.g.,
Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1230-31 (9th Cir. 1996); Jenkins v. Raymark
Indus., Inc., 782 F.2d 468, 473-74 (5th Cir. 1986) (affirming class action plan involving trial
of common factual issues regarding health hazards of asbestos to be followed by individual
damages cases); In re Copley Pharm., Inc., “Albuterol” Prods. Liab. Litig., 161 F.R.D. 456,
461 (D. Wyo. 1995) (“[T]his Court finds Fed.R.Civ.P. 23(c)(4)(A) a highly efficient way to
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questions in mass tort cases.’82 The first ground on which the two cases rejected
(c)(4) treatment was the Seventh Amendment.183 Following a (c)(4) trial, this
analysis goes, a subsequent individual trial to determine a plaintiff’s injury may
require the relitigation of factual issues determined by the (c)(4) jury in violation
of the Seventh Amendment’s Reexamination Clause.18* Judge Posner despaired
of the ability of trial judges to sever factual issues cleanly—to “carve at the
joint,” in his memorable phrase—and thereby avoid Seventh Amendment
problems.185

But courts, including the Seventh Circuit, have since recognized that carving
at the joint is far easier than Judge Posner imagined in Rhone-Poulenc.18¢ For
example, if a (c)(4) jury has determined that the defendant was negligent and a
second jury is charged with making a comparative negligence determination,
then the Seventh Amendment merely precludes the second jury from
considering whether or not the defendant was negligent—i.e., from setting
defendant’s comparative fault level at zero. For a trial judge instructing the jury,
this joint-carving exercise should pose little challenge. Moreover, the
Reexamination Clause only provides that no issue may be reexamined other
“than according to the rules of the common law.”8” As courts have since
recognized—thanks in part to Judge Weinstein’s historical exegesis in Simon v.
Philip Morris Inc.188—the common law was in fact untroubled by jury

preserve both judicial economy and the rights of the parties in the case.”); see also Susan E.
Abitanta, Comment, Bifurcation of Liability and Damages in Rule 23(b)(3) Class Actions:
History, Policy, Problems, and a Solution, 36 Sw. L.J. 743, 753 (1982).

182 Rhone-Poulenc, 51 F.3d at 1304; Castano, 84 F.3d at 752.

183 Rhone-Poulenc, 51 F.3d at 1303; Castano, 84 F.3d at 750-51.

184 U.S. CoNsT. amend. VII; see also Rhone-Poulenc, 51 F.3d at 1303 (observing that, after
finding by the first jury as to “whether one or more of the defendants was negligent,” a second
jury will have to decide “issues [that] overlap the issue of the defendants’ negligence”);
Castano, 84 F.3d at 750 (cautioning “that separation of issues is not the usual course that
should be followed, and that the issue to be tried must be so distinct and separable from the
others that a trial of it alone may be had without injustice” (quoting Alabama v. Blue Bird
Body Co., 573 F.2d 309, 318 (5th Cir. 1978)).

185 Rhone-Poulenc, 51 F.3d at 1302.

18 Indeed, only four years after Rhone-Poulenc, the Seventh Circuit itself recognized that,
for the most part, courts can readily carve at the joint and bifurcate injury and liability issues
consistent with the Seventh Amendment. Houseman v. U.S. Aviation Underwriters, 171 F.3d
1117, 1126-28 (7th Cir. 1999) (distinguishing Rhone-Poulenc); see also Martin v. Behr
Dayton Thermal Prods. LLC, 896 F.3d 405, 417 (6th Cir. 2018) (“[I]f done properly,
bifurcation will not raise any constitutional issues.” (quoting Olden v. LaFarge Corp., 383
F.3d 495, 509 n.6 (6th Cir. 2004))) .

187 U.S. ConsT. amend. VII (emphasis added).

188 200 F.R.D. 21, 33-36 (E.D.N.Y. 2001).
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reexamination that resulted from bifurcation and similar “mechanisms of jury
control.”189

The second basis for banishing the issue class from mass torts was what
Castano termed the “judicial blackmail” problem!%: the notion that class
certification exerts an extortionate level of settlement pressure on defendants.191
But that critique—which has been sharply disputed by some scholars on the
merits!®2—is singularly inapt in the issue class context. It is only (b)(3) damages
classes—not issue classes—that force the defendant to internalize the cost of
injuries to all absent class members, including those who would not otherwise
sue. Thus, a defendant’s liability is generally not diminished when absent class
members fail to submit a damages claim to a fund. With an issue class,
conversely, if a potential plaintiff never brings a follow-on suit, the defendant
does not incur liability for her injury. If “extortionate pressure” is not a legal
factor in considering certification of a proposed damages class under (b)(3)—
and it certainly is not—then it makes no sense to decline certification of a (c)(4)
issue class on this basis.

A third legacy of Rhone-Poulenc and Castano was the notion that courts
ought not certify class actions implicating novel claims, or “immature torts.”193
The idea here was that courts should have substantial experience with trying a
particular claim—for example, the claim in Castano that cigarettes breed
dependence and that addiction itself is a form of injuryl%—before certifying a

189 |d. (stating that “[t]he historical record demonstrates that the Framers’ main objective
in drafting the Seventh Amendment was to limit the ability of an appellate court, specifically
the Supreme Court, to review de novo and overturn a civil jury’s findings of fact,” and noting
that the use by trial courts of tools “such as new trials, remittitur, [judgment notwithstanding
the verdict], directed verdicts and special verdicts” is unproblematic under the Seventh
Amendment “even though all of these invite federal [trial] judges to take even issues of
historical fact out of juries’ hands” (second alteration in original) (quoting Shira A. Scheindlin
& John Elofson, Judges, Juries, and Sexual Harassment, 17 YALE L. & PoL’Y Rev. 813, 839
(1999))).

190 Castano v. Am. Tobacco Co., 84 F.3d 734, 746 (5th Cir. 1996).

191 In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1298-1300 (7th Cir. 1995) (explaining
that issue class certification may impose “intense pressure to settle” in order to avoid
potentially massive liability and possible bankruptcy at the hands of a single jury entrusted
with “the fate of an industry”). But see id. at 1307 (Rovner, J., dissenting) (observing that
“defendants will . . . have ample opportunity to settle should they lose the class trial”).

192 See, e.g., Charles Silver, “We’re Scared to Death”: Class Certification and Blackmail,
78 N.Y.U. L. Rev. 1357, 1429-30 (2003).

193 Rhone-Poulenc, 51 F.3d at 1300; Castano, 84 F.3d at 747 (“[A] mass tort cannot be
properly certified without a prior track record of trials from which the district court can draw
the information necessary to make the predominance and superiority analysis required by rule
23. This is because certification of an immature tort results in a higher than normal risk that
the class action may not be superior to individual adjudication.”).

194 Castano, 84 F.3d at 737, 745.
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class to try that claim for all the marbles.1% But as we have argued, the mature
torts concept runs counter to our legal traditions.1% In other areas—for example,
in bet-the-company antitrust, securities, or RICO class actions—courts do not
hesitate to try novel claims for high stakes. Why torts should be different is
unclear. In any event, and more to the point here, the mature torts doctrine
appears to have fallen out of favor. The Federal Judicial Center dropped the
maturity requirement from its Fourth Edition of the Manual for Complex
Litigation in 2004.197 And the Eleventh Circuit, that same year, sweepingly
rejected the maturity concept “as a legitimate consideration” in certifying a class
under Rule 23 in Klay v. Humana, Inc.1%8

Lastly, Castano held that issue class certification requires plaintiffs to show
that common issues predominate with respect to the case as a whole—the so-
called “narrow view” of Rule 23(b)(3)’s application to issue classes as discussed
above.19% But the Fifth Circuit has since reversed itself on this point, joining its
sister circuits?% in adopting the “broad view” that the predominance requirement

195 See, e.g., In re Chevron U.S.A., Inc., 109 F.3d 1016, 1022 (5th Cir. 1997) (Jones, J.,
concurring) (citing to Castano in rejecting a trial court’s plan to try “binding” bellwethers,
stating that the case presented “an ‘immature’ mass tort action, in which the defendant’s
liability has not even been tested, much [less] firmly established”).

19 Gilles & Friedman, Rediscovering, supra note 159, at 1327-28 (“[N]ovel claims are
litigated every day. Most claims were novel at some point. Is the idea that novel theories
should be disallowed in high-stakes cases until there is a pattern of prior jury verdicts? And
what is the metric for determining maturity; must plaintiffs have won 51% of the prior cases?
Out of what minimum sample size? And at what level of specificity must a claim be mature?
Must there have been trials for this or that category of drug? This specific chemical
compound? The questions are endless and the maturity principle furnishes no determinate
answers.” (footnote omitted)).

197 1d. at 1329; Benjamin J. Siegel, Note, Applying a “Maturity Factor” Without
Compromising the Goals of the Class Action, 85 Tex. L. Rev. 741, 744 (2007) (“[T]he
maturity theory may be losing favor with commentators, with ‘[tlhe maturity
concept . . . mysteriously disappear[ing] from the 4th edition of the Manual for Complex
Litigation (2004), in those sections relating to class action or mass tort litigation.”” (second,
third, and fourth alterations in original) (quoting Linda S. Mullenix, The Maturity Factor,
NAT’L L.J., Apr. 11, 2005, at 12)).

198 382 F.3d 1241, 1272 (11th Cir. 2004) (“There is no reason why, even with so-called
‘immature torts,” district and circuit courts cannot make the necessary determinations under
Rule 23 based on the pleadings and whatever evidence has been gathered through discovery.
Moreover, there is no basis in Rule 23 for arbitrarily foreclosing plaintiffs from pursuing
innovative theories through the vehicle of a class action lawsuit.”).

199 Castano, 84 F.3d at 745 n.21; see also supra note 38 and accompanying text.

200 See, e.g., Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1996) (“Even
if the common questions do not predominate over the individual questions so that class
certification of the entire action is warranted, Rule 23 authorizes the district court in
appropriate cases to isolate the common issues under Rule 23(c)(4)(A) and proceed with class
treatment of these particular issues.”).
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applies only to the issues being tried in the (c)(4) case.2! In any event, as we
have shown, it is Rule 23(b)(2), and not (b)(3), that properly controls the
certification inquiry under Rule 23(c)(4).2%2

The upshot here is that lawyers and judges are wrong to reflexively assume
that class actions are unavailable in mass tort. To be sure, (b)(3) damages
certification will not generally lie because individual questions will swamp
common issues in most mass injury cases. But perceived legal impediments to
issue class treatment are illusory—or at least, they are vestiges of cases to which
courts no longer adhere. So long as the (c)(4) trial court has personal jurisdiction
over the representative plaintiffs and the ability to try their claims under Lexecon
Inc. v. Milberg Weiss Bershad Hynes & Lerach,2%3 issue class treatment is
perfectly viable in mass torts.204 But this is only part of the story; whether mass
tort issue classes are desirable in actual practice is another matter, to which we
now turn.

2.  Mass Tort Issue Classes in Practice

The availability of issue class treatment in mass tort is particularly significant
because, we believe, current multidistrict litigation (“MDL”) practice suffers for
want of preclusive judgments.2% The dominant form in MDL is bellwether trials:
nonpreclusive affairs meant to help establish a grid of settlement values.206 After
the conclusion of a random sample of jury trials—an effort that can take

201 In re Deepwater Horizon, 739 F.3d 790, 806-07 (5th Cir. 2014) (upholding ruling that
“*issues relating to damages’ could and would be ‘severed and tried separately’” from other
issues relating to liability, in accordance with this court’s previous case law and Rule
23(c)(4)” (footnotes omitted) (quoting Order of Oct. 6, 2010 at 3, In re Qil Spill by the Oil
Rig “Deepwater Horizon” in the Gulf of Mex., 910 F. Supp. 2d 891 (E.D. La. 2012) (No. 10-
02179), ECF No. 473)).

202 See supra Part 1.

208 523 U.S. 26, 28 (1998) (holding that multidistrict litigation (“MDL”) transferee courts
may not conduct trials of transferred cases but must transfer such cases back to transferor
court for trial).

204 In an upcoming article, we address the circumstances under which an MDL transferee
court may entertain a (c)(4) trial of specific issues raised in actions that were transferred under
28 U.S.C. § 1407 consistent with Lexecon and Bristol-Meyers Squibb. Myriam Gilles & Gary
Friedman, MDL Drano: Rule 23-Based Solutions to Mass-Tort Buildup, J. LAW & CONTEMP.
Pross. (forthcoming 2021).

205 See, e.9., Linda S. Mullenix, Problems in Complex Litigation, 10 REv. LiTiG. 213, 222
(1991) (“[T]he federal appellate courts have effectively eliminated issue preclusion as a
means of preventing the relitigation of duplicative claims, except in the narrowest of
circumstances. These doctrines have frustrated the ability of federal courts to deal with mass
tort cases in an aggregative fashion, thus requiring the repetitive adjudication of thousands of
similar claims.” (footnote omitted)).

206 See In re Chevron U.S.A., Inc., 109 F.3d 1016, 1019 (5th Cir. 1997) (“A bellwether
trial [is] designed to achieve [a] value ascertainment function for settlement purposes . . . .").
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years207—the plaintiffs’ steering committee (“PSC”) and the defendant typically
hammer out a settlement matrix and the individual plaintiff is put to a choice:
either she accepts a settlement within the negotiated ranges or proceeds to trial
alone (or possibly with other holdouts), in which case she (or the holdout group)
assumes all of the burden and expense of proving liability.

The coercive pressure on individual plaintiffs to accept PSC-negotiated
settlements under the MDL bellwether regime can be extreme.2%8 Imagine, for
instance, the choice confronting the estate of an air crash victim in a case
implicating complex aeronautic engineering evidence. Or take the much-
discussed Weeks v. Merck & Co. (In re Vioxx Products Liability Litigation)209
(“Vioxx”) MDL. The PSC in Vioxx sought early on to certify a class focusing on
key liability issues, including general causation, warnings, and other defendant-
centric issues.21% Relying on Castano, the district court rejected the certification
motion.2!1 But now that the Castano reign has ended, as we have seen, it is worth
asking: If the court had certified a (c)(4) class, would that have resulted in
superior settlement outcomes for the Vioxx plaintiffs?

We believe so. In Vioxx, the PSC was able to negotiate what it believed were
advantageous financial terms by agreeing to a provision that each lawyer
representing a client accepting the deal must have her entire portfolio of clients
likewise accept.?12 In other words, if just one of a lawyer’s several clients wished
to reject the deal, the lawyer would have to sever her ties to that client. Any
plaintiff opting for trial would thus be forced to shoulder the burden and expense
of proving from scratch all the expert-heavy liability issues and to do so with a
lawyer new to the case.?13

207 See Eldon E. Fallon, Jeremy T. Grabill & Robert Pitard Wynne, Bellwether Trials in
Multidistrict Litigation, 82 TuL. L. Rev. 2323, 2330 (2008) (describing MDLs as “black
hole[s]” because cases that enter never escape).

208 See, e.g., Elizabeth Chamblee Burch, Judging Multidistrict Litigation, 90 N.Y.U. L.
Rev. 71, 73-74 (2015) (asserting that mass-injury MDL has become the province of savvy
repeat-player “settlement artists” who design deals that all but coerce nonlead lawyers and
their clients into presumably suboptimal resolutions); Charles Silver & Geoffrey P. Miller,
The Quasi-Class Action Method of Managing Multi-District Litigations: Problems and a
Proposal, 63 VAND. L. Rev. 105, 119-20 (2010).

209 No. 05-cv-04578, 2010 WL 724084 (E.D. La. Feb. 18, 2010).

210 plaintiffs’ Steering Committee’s Motion for Certification of a Nation-Wide Class
Action for Personal Injury and Wrongful Death, In re Vioxx Prods. Liab. Litig., 239 F.R.D.
450 (E.D. La. 2006) (No. 2:05-md-01657), ECF 2171.

211 In re Vioxx Prods. Liab. Litig., 239 F.R.D. 450, 462-63 (E.D. La. 2006).

212 See Howard M. Erichson & Benjamin C. Zipursky, Consent Versus Closure, 96
CORNELL L. REV. 265, 279-81 (2011).

213 See, e.g., id. at 266-68, 281 (asserting that “[t]he mandatory-recommendation and
mandatory-withdrawal provisions of the Vioxx settlement run afoul of several legal ethics
rules” and “made it practically impossible for a claimant to decline the offer”).
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A Rule 23(c)(4) issue class would have radically altered the decision
dynamics for the individual Vioxx plaintiff. With an issue class judgment in hand
on the key liability issues, the individual plaintiff could have afforded to decline
the PSC offer sheet. The issue class trial would have already done the heavy
lifting on liability issues, leaving the plaintiff and her counsel (whether new to
the case or not) free to focus on plaintiff-centric issues such as establishing
damages or rebutting any alternative explanations defendant might proffer for
the plaintiff’s injury.

So, it is clear that issue class treatment promotes litigant autonomy and
ameliorates undue settlement pressure. It should also be clear how the issue class
is well suited to decide enormously consequential liability issues, such as the
cause of a single mass accident or whether a drug has certain harmful effects.
And yet, we expect that many personal injury lawyers will be resistant to the
introduction of Rule 23(c)(4) into the mass tort realm. As we understand from
discussing drafts of this paper with tort lawyers, the reasons are primarily
twofold.

First is the “learning curve” concern: a belief that plaintiffs” lawyers tend to
get better over the course of repeated trials at proving the particular case, such
that holding one preclusive trial on liability relatively disfavors plaintiffs. This
concern seems questionable. It is not obvious why plaintiffs’ lawyers would get
better at prosecuting a particular case and yet defense counsel would not get
better at defending it. In any event, there is no reason to expect that courts will
balk at certifying classes on this basis. After all, our system holds one-and-done
trials every day for the highest of stakes, from capital murder cases to corporate
merger battles. None of these are tried as best-of-seven series or nonpreclusive
bellwethers.?14

A second concern strikes us as more serious. Some research has suggested
that where courts in the ordinary personal injury case bifurcate liability and
damages cases, thereby keeping the most damning details of the liability case
away from the jury, the magnitude of jury awards suffers.21> But keeping liability
information from a damages jury is not the goal of bifurcation; rather, the classic
rationale is to keep the liability jury from being inflamed by the gory details of
the damage.216 In the issue class context, then, courts presiding over follow-on

214 Relatedly, some mass tort lawyers have argued to us that it is only after plaintiffs have
won multiple bellwether trials that defendants tend to proffer acceptable settlement terms. But
surely the value of settlement offers would be far superior if the plaintiffs had in hand an issue
class judgment. Ultimately, this concern simply restates the objection to one-and-done trials.

215 See, e.g., Brian H. Bornstein, From Compassion to Compensation: The Effect of Injury
Severity on Mock Jurors’ Liability Judgments, 28 J. APPLIED SocC. PSYCH. 1477, 1485 (1998)
(demonstrating that severity of plaintiff’s injuries significantly increased both sympathy that
jurors felt for plaintiff and plaintiff’s likelihood of prevailing on liability).

216 Thus, in bifurcating proceedings to segregate punitive damages issues, the same jury
that determines compensatory damages is invariably tasked with determining whether
punitive damages are warranted. That is, damages juries are regularly exposed to the most
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damages trials should be liberal in allowing plaintiffs’ counsel latitude to
provide the jury with the salient liability facts for background and context.
Indeed, in our view, the presentation of liability evidence to a damages jury is
simply not prejudicial within the meaning of Federal Rule of Civil Procedure
42(b)—an observation that should inform the follow-on court’s balancing of
probative and prejudicial values.?t

Still, even allowing for some exposition of the liability evidence in a follow-
on damages case, it is true that the second jury will be less steeped in the liability
issues than a unitary jury would be. It is also true that the liability jury will be
insulated from evidence of damages. For these reasons, and depending upon a
host of other factors including how likely the court would be to order bifurcation
of even bellwether trials, some plaintiffs’ counsel might not want to seek issue
class treatment. Still, any such disinclination may not be dispositive. We have
to ask whether an MDL court acting sua sponte might direct a PSC to pursue an
issue class trial with respect to key liability issues. The answer is maybe. The
waters here are uncharted, but we can certainly imagine a court urging—and
perhaps even ordering under Rule 23(d)—issue class treatment.218

Ill. THE ECONOMIC VIABILITY OF THE ISSUE CLASS MODEL

As a doctrinal matter, we have shown that the (c)(4) model works and stands
ready to overcome many of the restrictive developments that impede aggregate
litigation today. But that is hardly the end of the matter. Will the issue class and
follow-on damages suit model work in the real world? To address this question,
we examine the economic viability of the model from several perspectives.

A. Cost-Effective Follow-On Proceedings

The utility of the issue class model depends upon the economic viability of
follow-on damages suits. If the follow-on damages suit is not worth bringing—

inflammatory liability evidence even as they are shielded from evidence concerning
defendant’s wealth and prior conduct.

27 There is of course no shortage of federal decisions on the issue of bifurcation under
Rule 42. One searches in vain, however, for cases that justify the practice on the grounds that
the trier of compensatory damages should be insulated from liability evidence. And this
makes sense, in our view. There is no warrant in our tort law tradition for an antiseptic
quarantine of the damages jury. This follows, we think, from the recognition that there is at
least some moral content to the law of tort. So, for example, even where punitive damages are
not implicated, a broken leg resulting from defendant’s inexcusable negligence will be
compensated differently (within limits) than it would be if the defendant were faultless (in the
colloquial sense) but instead were liable under a statute, a contract, or the strict liability
doctrine.

218 For example, an MDL court in Michigan recently certified a Rule 23(c)(4) issue class
under Rule 23(b)(3) to determine key liability issues in a consumer case involving Fiat
Chrysler Automobile’s monostable gear shifters. In re FCA US LLC Monostable Elec.
Gearshift Litig., 334 F.R.D. 96, 117 (E.D. Mich. 2019). We expect this practice to catch on.
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if it would be too expensive relative to the potential reward—then the (c)(4)
proceeding is unlikely to materially advance the interests of class members. It is
not enough that the follow-on cases are legally viable; they must make economic
sense.

So how are we to know when the follow-on suit would be economically
viable? From the perspective of a judge, the answer is easy: if plaintiffs’ lawyers
are willing to bear the cost of an issue class trial as a prelude to follow-on cases,
we can fairly assume those cases are viable. The harder question is the one
entrepreneurial lawyers will confront in making their business decisions in any
given case: Can we sufficiently monetize an issue class judgment to make the
investment worthwhile?

There are many variables to the investment decision confronting the
plaintiff’s firm, including: (1) the financial stakes of the case, (2) the cost of
litigating the individual follow-on cases in addition to the issue class trial itself,
and (3) the potential for the firm to aggregate a critical mass of follow-on claims.
Additionally, as discussed below, firms will want to take stock of their ability to
capture fees from follow-on plaintiffs who profit from the issue judgment but
with whom the firm has not contracted.

Stakes. All else being equal, individual follow-on cases will be more attractive
when the per-plaintiff damages are higher. That much seems obvious. It is no
coincidence that the cases where plaintiffs’ lawyers first sought to deploy issue
classes concerned substantial personal injury claims, like Rhone-Poulenc and
Castano. Smaller-value claims will require some form of aggregation or
bundling, as discussed more fully below.21?

In considering the potential upside of the issue class case, another
consideration is the ability to use the resulting declaration to lever a global
settlement. In Rhone-Poulenc, Judge Posner fretted that the certification of an
issue class would place hydraulic pressure upon the defendants to settle.220
While that concern is largely misplaced in the issue class context—after all, it is
(b)(3) damages classes that expose defendants to aggregate damages irrespective
of how few claimants actually file claims—class certification clearly has a

219 We expect the stratification and specialization currently observed within the plaintiffs’
bar will be reproduced in the pursuit of post—issue class follow-on proceedings: while
experienced tort lawyers may seek out high-value individual tort claims, other savvy lawyers
may find creative ways to bundle smaller-value claims for en masse filings. See generally
Myriam Gilles & Gary B. Friedman, Exploding the Class Action Agency Costs Myth: The
Social Utility of Entrepreneurial Lawyers, 155 U. PA. L. Rev. 103, 148-51 (2006) (examining
organization of plaintiffs’ class action bar).

220 In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1298-1300 (7th Cir. 1995) (observing
that, while defendants had won 92% of previous trials, an issue class action could impose
“intense pressure to settle” in order to avoid massive potential liability and possible
bankruptcy at hands of single jury entrusted with “the fate of an industry™).
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powerful coercive effect.22! In the absence of conflicts regarding future injuries
such as those in Amchem Products, Inc. v. Windsor222 and Ortiz v. Fibreboard
Corp.,222 moreover, these settlements will be amenable to settlement-class
treatment. In other words, following a verdict in the (c)(4) issue class case, there
is no reason (absent conflict) why the parties cannot agree to a monetary class
action settlement under Rule 23(b)(3) in which new notice is circulated to class
members along with the opportunity to opt out of the class.

Costs. The marginal cost of litigating the individual case with the issue class
judgment in hand is likewise key to the entrepreneurial lawyer’s investment
decision. In some instances, the follow-on case will require only a simple
showing that the plaintiff in fact made some purchase or relied on the fraudulent
statement. In other cases—for instance, in tort cases where the issue class
judgment establishes general causation—the follow-on plaintiff will have to
show specific causation, which may be a formidable task. For example, the issue
class may establish as a fact that exposure to Product X causes Disease Z at 100
times normal rates. But that only removes one primary defense—namely, the
defendant’s argument that its Product X does not cause Disease Z. The plaintiff
will still have to show exposure and injury and rebut competing theories of
causation.

Another significant factor—at least in small-value cases—is the filing fee.
Where the viability of the model depends on filing a large number of low-value
claims, the treatment of these fees is critical. Some state courts have held that
multiple claims arising out of a common harm may be aggregated in a single

221 Gilles & Friedman, Rediscovering, supra note 159, at 1326 (“[O]pt-out damages class
actions exponentially magnify the exposure of the defendant—and not because the trial
threatens to establish liability-determinative facts with preclusive effect. Rather, damages
increase because opt-out damage class actions radically multiply the number of claimants to
be compensated.”).

222 521 U.S. 591, 625-28 (1997) (holding that class certification of plaintiffs with present
asbestos injuries and future plaintiffs who may discover ashestos injuries was inappropriate
because of conflict of interest between current and future plaintiffs).

223 527 U.S. 815, 854-59 (1999) (holding that certification of mandatory limited fund class
of current and future asbestos plaintiffs was inappropriate because of conflict of interest
between current and future plaintiffs).
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caption box and covered by a single filing fee,22* as have some federal courts.22
Some jurisdictions have likewise approved the joinder of multiple cases in small
claims court filings.226 Other local court rules are silent on the question of
whether separate filing fees are required of each plaintiff, leaving this
administrative issue to the discretion of individual judges.??”

And then there is the cost of notice. With no opt-out right attached to (b)(2)
certification of an issue class, we believe the standard here should be more
relaxed than the gold-plated notice required in a (b)(3) case. But even if

224 Indeed, when a Mississippi county clerk sought to impose separate $75 filing fees upon
numerous individual plaintiffs who had filed a consolidated complaint, plaintiffs argued they
were “overcharged for the filing of a single complaint.” Hinds Cnty. Bd. of Supervisors v.
Abnie, 934 So. 2d 996, 997, 999 (Miss. 2006) (en banc); accord Appellees’ Brief, Abnie, 934
So. 2d 996 (No. 2005-CA-00185-SCT). The Supreme Court of Mississippi agreed, striking
down the clerk’s action and holding that a single filing fee was appropriate. Abnie, 934 So.
2d at 999-1000; see also 15A AM. JUR. 2D § 32 (2011) (observing that, in cases involving
“joint parties or . . . consolidated causes, the clerk is entitled ordinarily to one fee” and that,
if there is no “statewide rule governing filing fees in multiple plaintiff cases, a judge has the
authority to enter an administrative order” governing fees). But see Alleyne v. Diageo USVI,
Inc., No. SX-13-cv-143, 2018 WL 4328836, at *10 (V.l. Sept. 10, 2018) (“[I]t would be
patently unfair to allow 155 individuals to join together and seek individualized damage
amounts and yet pay only 48¢ apiece to have commenced this civil action.”).

225 See, e.g., Adams v. Alliant Techsystems, Inc., No. 7:99-cv-00813, 2002 WL 220934,
at *3 (W.D. Va. Feb. 13, 2002). But see Cockrell v. Wyeth (In re Diet Drugs
(Phentermine/Fenfluramine/Dexfenfluramine) Prods. Liab. Litig.), 325 F. Supp. 2d 540, 542
(E.D. Pa. 2004) (“Had each plaintiff initially instituted a separate lawsuit as should have
occurred here, a fee would have been collected for each one for a total of more than $9,000.
Thus, the federal fisc and more particularly the federal courts are being wrongfully deprived
of their due.”).

226 See, e.g., Lew v. Superior Ct., 25 Cal. Rptr. 2d 42, 45-46 (Ct. App. 1993) (“[P]ersons
injured by a nuisance may seek damages in small claims court [which has] the power to
consolidate numerous claims despite the fact that the issues may be complex and the ultimate
judgment far in excess of the individual limits of a small claims judgment.”); see also Bruce
Zucker & Monica Her, The People’s Court Examined: A Legal and Empirical Analysis of the
Small Claims Court System, 37 U.S.F. L. Rev. 315, 331 (2003) (describing “mass filing of
small claims” where “several people suffering from the same harm each file separate small
claims actions against the same defendant” (quoting Andrew D. Freeman & Juli E. Farris,
Grassrooots Impact Litigation: Mass Filing of Small Claims, 26 U.S.F. L. Rev. 261, 261
(1992)).

227 For example, in Cable v. Hatfield, 505 S.E.2d 701 (W. Va. 1998), the Supreme Court
of Appeals of West Virginia observed: “Our rules of civil procedure permit multiple plaintiffs
to join in a single action, under the appropriate circumstances. ... However, the West
Virginia Rules of Civil Procedure are silent with regard to the filing fee to be charged when
multiple parties choose to join in one action.” Id. at 707-08. The court ultimately concluded
that the best approach would be to allow the clerk of the court to assess a single filing fee in
a consolidated action but allow the trial judge to later determine whether joinder was
appropriate. Id. at 709.
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nominally optional under Rule 23(c)(2)(A), we imagine that courts will want to
provide notice.228

In the end, plaintiffs’ firms and entrepreneurial lawyers making investment
decisions will need to balance all of these costs against the likely upside: taking
account of their ability to capture a critical mass of claimants and receive fees
from others who capitalize on the issue class judgment, as discussed below.

Aggregation. Particularly in consumer cases, the viability of the issue class
model will turn on the ability of investing firms to bundle low-value claims
efficiently. So long as the marginal cost of pressing the follow-on claim is
exceeded by the likely reward, this will be a scalable business where the question
of viability becomes a question of volume. Can the investing firm cheaply
aggregate sufficient claimants to make the investment worthwhile?

In some cases, aggregating plaintiffs will be relatively straightforward. Most
obviously, where litigant identities are already known to the defendant and
obtainable in discovery of the issue class case, counsel may easily locate
potential litigants.22® Similarly, where it is relatively inexpensive to identify
litigants based on existing information, the investment may be justified. For
example, in cases alleging violations of the Telephone Consumer Protection Act
(“TCPA”), counsel routinely invoke low-cost “reverse lookup” services to prove
that potential class members are identifiable. These services would likewise
enable issue class counsel to advise class members of the opportunity to seek
compensation,230

Other low-value consumer cases will be more challenging. But technology is
evolving to meet those challenges. Just as the online self-sorting of social media
enables marketers to reach narrow groups of consumers with defined interests

228 See supra Section 1.B.2 (discussing opt-out rights). In addition, notice enables the
litigants and the court to communicate important information regarding the treatment of
attorneys’ fees in follow-on cases. See infra Section I11.B.

229 See, e.g., Larson v. AT&T Mobility LLC, 687 F.3d 109, 122, 128-29 (3d Cir. 2012)
(finding that requiring defendant to search billing records to identify potential class members
was reasonable); In re Pool Prods. Distrib. Mkt. Antitrust Litig., 310 F.R.D. 300, 317 (E.D.
La. 2015) (noting that defendants’ “databases revealed the names and email addresses of over
250,000 potential class members); In re HP Inkjet Printer Litig., No. 5:05-cv-03580, 2010
WL 11488941, at *3 (N.D. Cal. Oct. 1, 2010) (ordering defendants to provide email addresses
of consumers who purchased product on its website); In re HP Inkjet Printer Litig., No. 5:05-
cv-03580, 2011 WL 1158635, at *3 (N.D. Cal. Mar. 29, 2011) (observing that notice was
provided by email to over 13 million HP inkjet consumers).

230 See, e.g., Booth v. Appstack, Inc., No. 13-cv-01533, 2015 WL 1466247, at *4 (W.D.
Wash. Mar. 30, 2015) (finding TCPA class ascertainable when plaintiffs intended to rely on
telephone carrier records and reverse lookup directories to identify class members); G.M.
Sign, Inc. v. Finish Thompson, Inc., No. 07-cv-05953, 2009 WL 2581324, at *4, *7 (N.D. 1ll.
Aug. 20, 2009) (finding TCPA class ascertainable because “[plaintiff] may use the log and
fax numbers to ‘work backwards’ to locate and identify the exact entities to whom the fax
was sent”).
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and attributes, so too may it allow entrepreneurial law firms to efficiently reach
purchasers of specific products or services.231 The ability to mine networks of
affined groups is already the province of niche players. We can well imagine
these savvy online marketers selling the opportunity to pick up extra cash and
strike a blow for consumer justice by joining what is nominally a litigation but
really appears more like a petition drive. The pitch is potentially compelling:
neither as generic as the mine-run lawyer advertising to which consumers are
increasingly inured nor as anodyne as court-approved notices of settlement.232
The closest prototype may be third-party claims filing services, which have
enjoyed great success in soliciting class-member consumers to handle the claims
submission process for them.233 It is a “free money” marketing pitch, carried out
at scale with creativity and energy.

Another tool in the aggregator’s Kit is the class notice itself. The entire point
of the issue class action is to facilitate follow-on damages suits. The class action
court, then, should not hesitate to approve language in the class notice advising
class members that they may be able to seek compensation in the event an issue
class verdict is returned in their favor and that they may direct inquiries to issue
class counsel.23* While defendants may object that this practice amounts to a sort
of state-sponsored solicitation, there is in fact nothing untoward about the court
or class counsel making truthful statements aimed at facilitating class member
compensation. The fact that it works to class counsel’s benefit—that it

231 See generally Alexander W. Aiken, Comment, Class Action Notice in the Digital Age,
165 U. PA. L. Rev. 967, 971, 1003-14 (2017).

232 See Caroline Desmond, Note, The Transformative Potential of Digital Media &
Technology on Class Actions, 23 LEwIs & CLARK L. REv. 747, 757 n.46 (2019) (describing
efforts by class counsel to use social media to find class members and perfect class notice,
among other uses).

233 In the In re Payment Card Interchange Fee & Merchant Discount Antitrust Litigation
settlement, for example, numerous third-party-claims filing firms found it profitable to solicit
class member merchants and take over the task of submitting their monetary claims for a
percent of the recovery. No. 05-md-01720, 2014 WL 4966072, at *1 (E.D.N.Y. Oct. 3, 2014)
(noting that third-party-claims filing firm required class members to cede one-third of their
recovery in order to access claim filings service). Questionable practices by some of these
firms led the district court to issue several decisions describing (for the first time, as far as we
know) the otherwise subterranean third-party-claims-filing industry. See id. at *1 (enjoining
third-party-claims filing firm from filing settlement claims because firm made misleading
solicitations to class members).

234 See, e.g., Gulf Qil Co. v. Bernard, 452 U.S. 89, 96-97 (1981). In that case, the Court
struck down an order banning class counsel from distributing a leaflet that “urged the class
[members] to talk to a lawyer before signing [certain] releases” and that “contained the names
and addresses of respondents’ counsel and referred to this case.” Id. at 96-97, 104. Similarly
here, notice providing class members relevant information concerning follow-on damages
litigation is plainly permissible communication. See FeD. R. Civ. P. 23(d)(2).
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incentivizes counsel to seek redress for injured plaintiffs—is hardly an objection
in our view.23%

B. Attorneys’ Fees from Nonclients

The financial incentives for issue class counsel are not limited to attorneys’
fees derived from clients who engage the class counsel law firm for follow-on
litigation. They should also include fees from class members who do not hire
class counsel but who independently leverage the issue class judgment into a
settlement or judgment in follow-on proceedings.

At the outset, requiring contribution from nonclients in the issue class context
seems fair. After all, an issue class will only be certified in cases where the issue
to be tried comprises a substantial component of the plaintiff’s overall case. It
follows that, at the time of settlement, issue class counsel will have performed a
substantial component of the overall work—and, oftentimes, the most difficult
and expensive part at that.

And there is significant authority, under the common benefit doctrine,
allowing federal courts to exercise their equitable power to require nonclient
contribution where the labors of class counsel have “confer[red] a substantial
benefit to members” of a class.26 Specifically, “in order to compensate class
counsel for work which conferred a common benefit on all claimants,” district
courts may “require creation of a fund out of proceeds from opt-out or ‘tag-
along’ suits” upon *“a motion by class counsel for an order sequestering a portion
of any recovery” from such suits.23” Thus, courts have issued “set-aside orders”
under which Rule 23(b)(3) opt-out plaintiffs must contribute a portion of any
settlement to class counsel.28 In the nonclass MDL context, the practice is

25 See, e.g., Gulf Qil, 452 U.S. at 101-02; see also Good v. W. Va.-Am. Water Co., No.
2:14-cv-01374, 2016 WL 6404006, at *2 (S.D. W. Va. Oct. 26, 2016) (finding that “the mere
existence of an objection to a notice [does not] preclude[] class counsel from communicating
with absent class members” and that “there is nothing improper in class counsel’s attempts to
collect information regarding damages suffered by class members”).

236 In re Diet Drugs (Phentermine/Fenfluramine/Dexfenfluramine) Prod. Liab. Litig., 582
F.3d 524, 546 (3d Cir. 2009); see also Boeing Co. v. Van Gemert, 444 U.S. 472, 478-79
(1980) (endorsing common-henefit doctrine); Turner v. Murphy Oil USA, Inc., 422 F. Supp.
2d. 676, 680 (E.D. La. 2006) (describing common benefit fund as necessary to prevent “free-
riding” when attorney efforts “preserve, protect, increase, or discover a common fund”);
MANUAL FOR COMPLEX LITIGATION (THIRD) § 20.223 (1995).

237 Slamon v. Carrizo (Marcellus) LLC, No. 3:16-cv-02187, 2019 WL 3987770, at *16
(M.D. Pa. Aug. 22, 2019) (citing In re Linerboard Antitrust Litig., 292 F. Supp. 2d 644, 653-
56 (E.D. Pa. 2003)); see also Turner, 422 F. Supp. 2d at 680 (“[I]t has been a common practice
in the federal courts to impose set-asides in the early stages of complex litigation in order to
preserve common-benefit funds for later distribution.”).

238 In re Lidoderm Antitrust Litig., No. 14-md-02521, 2017 WL 3478810, at *3 (N.D. Cal.
Aug. 14, 2017) (requiring opt-out plaintiffs to pay 10% of eventual recovery to class counsel);
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routine, with courts imposing set-aside orders that require plaintiffs (or their
lawyers) to contribute a modest portion of the eventual recovery to common-
benefit counsel.23°

These common-benefit principles apply equally to the issue class model. The
issue class lawyers plainly confer a compensable common benefit upon follow-
on plaintiffs where they are successful in obtaining a judicial declaration. But
the practical question of how to implement the set-aside is less obvious.
Presumably, many follow-on damages cases will unfold in state courts. A
mandatory set-aside that orders state court plaintiffs to pay a portion of their
recoveries to class counsel in the federal case would, we believe, overstep the
jurisdiction of the federal court.240

But we do not believe that a mandatory set-aside order is required to achieve
the objectives of issue class counsel. Instead, we would propose that the class
action court issue an order containing the following directives: (1) the defendant
shall inform issue class counsel of all claims relating to the issue class judgment
that are filed against it in any court; (2) issue class counsel may move, in any
court, for sequestration of a specified percentage of any settlement; (3) the
federal court entertaining the class action believes that a contribution of the
specified percentage is necessary and proper to avoid free riding; and (4) the
class action court itself intends to direct such set-asides in any follow-on cases

Linerboard, 292 F. Supp. 2d at 662 (explaining that taxing tag-along litigation would not
impose “unduly burdens [on] the right to opt out”).

239 See, e.g., In re Diet Drugs (Phentermine/Fenfluramine/Dexfenfluramine) Prods. Liab.
Litig., No. 2:11-md-01203, 1999 WL 124414, at *2 (E.D. Pa. Feb. 10, 1999) (providing for
“sequestration” of 9% of all settlement proceeds for payment of common-benefit attorneys);
In re Orthopedic Bone Screw Prods. Liab. Litig., No. 2:12-md-01014, 1996 WL 900349, at
*3 (E.D. Pa. June 17, 1996) (imposing 5% assessment for common-benefit costs).

240 See, e.g., Rapoport v. Showa Denko K.K. (In re Showa Denko K.K. L-Tryptophan
Prods. Liab. Litig.-11), 953 F.2d 162, 165-66 (4th Cir. 1992) (finding that transferee court in
multidistrict proceeding had no authority to compel contribution from state court and
untransferred federal cases because “a transferee court’s jurisdiction in multi-district litigation
is limited to cases and controversies between persons who are properly parties to the cases
transferred”); In re FedEx Ground Package Sys., Inc., Emp. Pracs. Litig., No. 3:05-md-00527,
2011 WL 611883, at *3 (N.D. Ind. Feb. 11, 2011) (“This court doesn’t have jurisdiction over
cases never actually before this court, whether state or federal, even though it’s possible that
attorneys in state or federal cases might use the work done by co-lead and MDL counsel
before this court.”); In re Baycol Prods. Litig., No. 01-md-01431, 2004 WL 1058105, at *3
(D. Minn. May 3, 2004) (finding that absent class members who “have not filed any action at
all” or “have filed state court actions that are not yet a part of this MDL" were not subject to
MDL transferee court’s jurisdiction).
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that appear on its docket.2%! In essence, the appeal here is to comity, and there is
little reason to doubt that it will be respected.242

C. Post—Issue Trial Risks

1. Risk of Failure to Receive Preclusive Effect

Any appreciable risk that a follow-on court might not accord preclusive effect
to the issue class judgment would obviously be cause for grave concern to a firm
contemplating the investment required to try an issue class case. But we believe
this risk can be effectively mitigated, if not eliminated, by careful lawyering and
judging. Specifically, counsel and the court should take great care to ensure that
the specific questions presented to the issue class jury are “sufficiently granular
and clear to streamline the downstream progeny litigation.”243 At the outset of
the case, in certifying the (c)(4) class, it is critical that the court provide a crisp
statement of the common issues to be tried in the (c)(4) trial. And at the close,
the court and counsel must take care to present clear jury interrogatories with
downstream preclusive effects in mind. The result should be a piece of paper
that each plaintiff can then take into her local trial court and that entitles her to
a binding declaration that certain core issues of her claim have been established
as a matter of law.244

2. Appellate Risk

Another factor that the entrepreneurial firm must consider in evaluating a
possible application for issue class treatment is the time horizon for the
investment. On the one hand, the issue class approach introduces new risks of
appellate delay. On the other, those risks may be less than meets the eye. And
counterbalancing the risk of delay is the potential to force an early settlement.

241 See, e.g., In re Zyprexa Prods. Liab. Litig., 467 F. Supp. 2d 256, 268-69 (E.D.N.Y.
2006) (asking state courts to recognize substantial “benefits conferred on state plaintiffs as a
result” of work done by plaintiffs’ counsel in federal MDL and ability of state court counsel
to freely “use relevant knowledge gained in the federal litigation for the benefit of their state
clients” in ordering attorneys before them to “assume an equitable proportionate share” of
Ccosts).

242 Of course, we would expect state courts to rebuff class counsel’s application for
compensation in cases where the state court plaintiff did not leverage the issue class judgment
but rather proved the liability case on her own.

243 Gilles & Friedman, Rediscovering, supra note 159, at 1319; see also Burch, supra note
11, at 1901-02 (“[C]ourts certifying issue classes should take great care to . . . craft special
verdict forms to minimize preclusion challenges.”).

244 See Gilles & Friedman, Rediscovering, supra note 159, at 1316-19 (citing Engle v.
Liggett Grp., Inc., 945 So. 2d 1246 (Fla. 2006) (per curiam)) (describing “debacle” of progeny
litigation—in which many follow-on courts denied preclusive effect to the issue class
judgment in Engle—as a failure of jury verdict to specify “which particular cigarette brands
were unreasonably dangerous during which particular time periods”).
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At the outset, the issue class model requires class certification. Any order
certifying a class will be subject to Federal Rule of Civil Procedure 23(f), which
permits a discretionary petition for interlocutory review.24> But we largely
discount this risk. As discussed above in Part I, certification should be a simple
matter in the issue class context that requires no special discovery because the
interests of all plaintiffs will be perfectly aligned. And the court’s determination
as to whether issue class treatment will materially advance the interests of class
members will presumably be accorded broad deference. To be sure, we would
predict substantial Rule 23(f) challenges in the early going as defendants test
whether (b)(2) certification is proper as opposed to (b)(3) certification and
perhaps try to resurrect some of the objections to issue class treatment that courts
have jettisoned in recent years—i.e., Seventh Amendment challenges, concerns
with hydraulic settlement pressure, and embrace of the “mature torts”
doctrine.246 But that dust will settle and, on the merits, issue class cases present
uniquely bad vehicles for Rule 23(f) review.24”

A more serious risk, potentially, is posed by delay stemming from the appeal
of the issue class judgment itself. In our view, there is no question that the issue
class declaration constitutes an appealable final decision under 28 U.S.C.
§ 1291.248 But because it is final, the trial court judgment is entitled to preclusive
effect in the follow-on litigation even while the judgment is the subject of an
appeal. Under federal law and the law of most states, the fact that an appeal is
pending has no bearing on the preclusive force of an otherwise final trial court
decision. So the fact that an appeal has been filed does not undercut the efficacy
of the issue class judgment and need not delay follow-on damages suits.24

CONCLUSION

Our principal claim is that the issue class device is neither more nor less than
a standalone action seeking a declaratory judgment—a judicial declaration that

25 Fep, R. Civ. P. 23(f).

246 See supra Section 11.E.1 (discussing these objections in context of mass torts).

247 See FED. R. Civ. P. 23(f) advisory committee’s note to 1998 amendment (stating that
appellate courts have “unfettered discretion” in deciding whether to permit appeal of class
certification order or denial); see also Chamberlan v. Ford Motor Co., 402 F.3d 952, 959 (9th
Cir. 2005) (per curiam) (providing three situations warranting appellate review of class
certification order under Rule 23(f): where (1) order presents “death-knell situation” for either
party, (2) certification presents “unsettled and fundamental issue[s] of law relating to class
actions,” or (3) order is “manifestly erroneous”).

248 This is so even though, in a bifurcated trial proceeding, the liability determination
generally would not comprise an appealable final decision. See Horton v. Jones, 103 Cal. Rptr.
399, 401, 403-05 (Ct. App. 1972) (finding liability determination in bifurcated proceeding not
appealable as of right).

249 Of course, the merits of the appeal are another matter. The investing firm takes a risk
that the case may be overturned. But this risk is no different than in any other case or under
any other procedure.
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a class member may take into a tribunal of competent jurisdiction and make a
claim for monetary or other individual relief. The constitutional adequacy of this
two-step process—or more specifically, the justiciability of the initial
declaratory judgment step—has been settled for eighty years. In successfully
promoting the modern-day declaratory judgment to Congress and the judiciary
throughout the 1930s, Professor Edwin Borchard emphasized that the core role
of his new brainchild was to “settle some autonomous and independent issue of
inherent importance, even should it not dispose of the entire litigation.”20 The
Supreme Court adopted Borchard’s position in its 1937 Aetna Life Insurance
Co. v. Haworth?5! decision, definitively rejecting the view that Justice Brandeis
had voiced a decade earlier that “[declaratory] relief is beyond the power
conferred upon the federal judiciary.”?52 Instead, the Aetna Court held that “the
judicial function may be appropriately exercised [in a declaratory case] although
the adjudication of the rights of the litigants may not require the award of process
or the payment of damages.”?53 As Judge Posner observed over half a century
later, it is the principal utility of a declaratory judgment action to serve as “a
prelude to a request for other relief, whether injunctive or monetary.” 254

To be sure, the issue class device has seen relatively little action in recent
decades. But this desuetude should not fuel any doubts as to the efficacy of the
two-step model. Rather, prior to the advent of restrictive doctrine cabining
aggregate litigation—back in the free-wheeling era that preceded Scalia-ist
hegemony—there was little need for a structure that would consign
individualized issues to separate litigation. Today’s restrictive rules on the
eligibility of class members to seek relief under Rule 23—the heightened class-
certification standards of Comcast, Dukes, and other cases, and the judge-made
ascertainability and other certification requirements—did not exist in the last
century. And in the world of mass tort, where the utility of the issue class was
more apparent, we indeed saw robust and fruitful deployment of the (c)(4)
device—until it crashed into the mid-1990s wall of Rhone-Poulenc and Castano.

But now, for present purposes, Rhone-Poulenc and Castano are dead letters
and the path is clear for broad use of the issue class device in mass tort.
Meanwhile, in consumer, antitrust, employment, securities, and other fields, a
generation of restrictive case law has built up like so much doctrinal plaque,
crying out for an antisclerotic remedy that will restore the ability of collective
litigation to redress group harms. And because these doctrinal developments all
center on questions related to plaintiff eligibility (in Burch’s spot-on phrasing)

250 EpwIN BORCHARD, DECLARATORY JUDGMENTS 298 (2d ed. 1941); see also Bradt, supra
note 49, at 789.

251 300 U.S. 227, 241 (1937).

252 Willing v. Chi. Auditorium Ass’n, 277 U.S. 274, 289 (1928); see also Bradt, supra note
49, at 776.

253 Aetna, 300 U.S. at 241; see also Bradt, supra note 49, at 780-81.

254 Berger v. Xerox Corp. Ret. Income Guarantee Plan, 338 F.3d 755, 763 (7th Cir. 2003).
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rather than defendant conduct, the obvious prescription is a two-step structure
that removes plaintiff eligibility issues from the collective inquiry.

In the end, the utility of the issue class will be what entrepreneurial plaintiffs’
lawyers make it. Some tort lawyers may resist the device; others may embrace
it. Challenges await class action counsel who would use the issue class to enable
large portfolios of low-value claims to seek damages in follow-on cases—
including challenges in harnessing new technologies to aggregate claims and in
ensuring payment from downstream courts. But we would not bet against the
ingenuity of the self-interested plaintiffs’ bar any more than we would bet
against the continued corporatist jurisprudence that necessitates an issue class
revolution in the first place.



