OPTIMISM AND DESPAIR ABOUT A 2020 “ELECTION
MELTDOWN” AND BEYOND

RICHARD L. HASEN®

INTRODUCTION

“It was the best of times, it was the worst of times, it was the age of wisdom,
it was the age of foolishness, it was the epoch of belief, it was the epoch of
incredulity, it was the season of Light, it was the season of Darkness, it was the
spring of hope, it was the winter of despair, we had everything before us, we had
nothing before us, we were all going direct to Heaven, we were all going direct
the other way—in short, the period was so far like the present period, that some
of its noisiest authorities insisted on its being received, for good or for evil, in
the superlative degree of comparison only.”

—Charles Dickens, 4 Tale of Two Cities!

It is easy to assume that the author of a book called Election Meltdown? thinks
we are in a Dickensian “worst of times.” Adding to the feelings of despair is the
condition of the United States since the book appeared in February 2020, with
more than 200,000 Americans dead from COVID-19 and millions more
affected,? systemic racism brought to the forefront of the national consciousness
by the killing of George Floyd and the Black Lives Matter protests,* President
Trump’s decision to use force against protestors in Washington D.C. and
beyond,” and the President’s continued insistence without evidence that

* Chancellor’s Professor of Law and Political Science, UC Irvine School of Law. I did not
receive a copy of Eugene D. Mazo’s fine essay in this symposium, Voting During a Pandemic,
100 B.U. L. REv. ONLINE 283 (2020), in time to include it in this response.
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extended mail-in voting necessitated by the pandemic will lead to a stolen or
rigged election.®

Four of the contributors to this fine and generous set of Boston University
Law Review symposium essays on Election Meltdown—Atiba Ellis,” Ellen
Katz,? Lisa Marshall Manheim,® and Lorraine Minnite!—believe things are
even worse than I described when my book first appeared in February, and
particularly that systemic racism and voter suppression have contributed to a
crisis not just of election administration but of American democratic legitimacy.
Two symposium contributors, Anthony Gaughan!! and Derek Muller,'? believe
that while we are not necessarily in the “best of times,” we can hope that forces
such as free speech and a modern history of honest elections in the United States
can save us from a November election meltdown.

My position falls somewhat between these two poles. A debacle is unlikely
to happen in November, but thanks mostly to luck, not work. What is most likely
to save us from a Twitterized Bush v. Gore'? 2.0 and post-election violence in
November is neither an honest election system nor counterspeech to combat
election misinformation. Instead, the odds, as measured by the “margin of
litigation,”!* are against an election close enough to go into overtime in a state
crucial for the Electoral College outcome.

But just as someone who runs a nuclear power plant would not ignore a small
risk of a catastrophic meltdown of the reactor core, we cannot ignore that the
four forces I described in my book—voter suppression, pockets of election
administrator incompetence, dirty tricks such as Russian disinformation
campaigns, and increasingly incendiary rhetoric about stolen or rigged
elections—could lead to a catastrophic breakdown of the American electoral
process in a close enough election, especially given the social stresses
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exacerbated by the pandemic, injustice, and social unrest. If we dodge a bullet
now, it is only because election administrators’ prayers are answered. '’

In this very short essay I first explain why the optimism of Gaughan and
Muller is unwarranted and that the American election system requires
fundamental repair. I then explain that although the deeper pathologies in
American democracy diagnosed by Ellis, Katz, Manheim, and Minnite (and
some contributors to an earlier Balkinization symposium on Election
Meltdown)'® are correct, that does not mean we will fail to have a decisive
presidential outcome in November. Instead, their critiques point to the need for
broader, more systemic change not just in American elections but American
democracy. We should channel our despair into resolution to begin urgent work
after we make it through this tumultuous election period.

UNWARRANTED OPTIMISM

The months since the publication of Election Meltdown have been momentous
and bracing. My response to an earlier Balkinization symposium!” on the book
published on March 7, 2020, contained neither mention of the COVID-19
pandemic nor the George Floyd protests, both of which unfolded soon thereafter.
These events further put pressure on an election taking place under conditions
of extreme American polarization and when many Americans view November’s
outcome in existential, even apocalyptic, terms.

Briefly put, the virus has put pressure on election officials trying to conduct a
safe election in a pandemic, which caused many more voters to wish to vote by
mail. Congress, mired in partisan bickering over elections and fanned by a
President making repeated, unsubstantiated claims of a “rigged” election with
mail-in ballots, failed to provide adequate funding for the increased costs of both
mail-in balloting and hygienic in-person balloting.!® Resource starvation raises
the risks of mistakes in an election that has been marked by likely record-setting
litigation over when, where, and how people can vote safely in a pandemic.
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The social protests over George Floyd’s death and American anti-blackness
provoked violent responses from both federal government forces in Portland as
well as vigilantes.!® Provocateurs and more serious analysts suggest that we
could have violence in the streets whether Trump wins reelection or loses. The
concerns are heightened as the President exhorts his followers to “watch” polling
places?® and the Attorney General makes unsubstantiated and unsupported
claims of voter fraud.?!

In these circumstances, I cannot share Anthony Gaughan’s optimism or
describe the American election system as “healthier” than it appears to be.?? Our
partisan, decentralized, and underresourced election system leads to quadrennial
angst over whether this will be the year when we have another razor-thin
election. On top of that, the pandemic has illuminated the weak protection for
voting rights caused by fragmentation of authority for running elections,
polarization over voting rules and their judicialization by an increasingly
polarized judiciary, and weak constitutional voting guarantees.?> It is
undoubtedly true, as Gaughan argues, that it is harder to cheat in American
elections than it was fifty years ago; but that comparative advantage is hardly a
reason to characterize the system as being close to healthy. The Electoral
College does not serve as a bulwark against election meltdown; if we used a
national popular vote rather than voting by state, a meltdown risk would actually
be smaller. The odds are low that popular election totals would be within one
million votes between candidates, meaning a successful recount to overturn the
results of a presidential election would be much less likely. Finally, I agree with
Gaughan that we might well “muddle through” the upcoming election, but that
is no way to run a rational election system.

Professor Muller focuses his symposium contribution not on the election
system as a whole but on the threat of foreign interference and misinformation
and the difficulty of finding legal solutions to the problem.?* While not quite as
upbeat as Gaughan, Muller believes the threat from foreign hacking into voter
registration databases as we saw in the 2016 elections has been met with a strong
government response and that the First Amendment bars most attempts at
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government regulation of foreign or domestic misinformation. Muller
recognizes that it might take a generational shift to build more trust in American
institutions, but in the meantime, “[a] free people must exercise critical judgment
and correct for cognitive biases. And a free people must be willing to engage in
good faith with one another.”?3

To begin with, we cannot discount foreign hacking in the 2020 elections.
While our voter registration databases may be stronger, other critical
infrastructure such as our electrical grid remains vulnerable to an Election Day
hack.?® And as I research a new book project on cheap speech,?” I find myself
troubled by the idea that law can do nothing, particularly as the information
environment continues to deteriorate for American voters. If voters cannot trust
all the information to which they are exposed (increasingly online), they will
have a harder time trusting even reliable information to make voting choices
consistent with their interests. Muller may just expect too much critical judgment
from the average American voter bombarded with false information and
increasingly deprived of true information.

TOO MUCH DESPAIR?

The contributions from Professors Ellis, Katz, Manheim, and Minnite take a
different tack, and they do not directly address the question whether we will be
able to conduct a fair and legitimate election in November. Instead, like many
of the symposium participants in the earlier Balkinization symposium,? they
believe that problems with election administration are markers of a deeper
problem with systemic racism and voter suppression permeating the American
political system.

As Professor Ellis puts it, “We often understand race and disinformation as
‘bugs’ or viruses that interfere with the otherwise sensible electoral machine,
and we tend to blame bad actors . . . for their bad acts. But I cannot help but

%5 Id. at 281.
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wonder if those tied problems are—and continue to be—features of American
democracy.”®® Professor Manheim concurs, seeing the implications of
“intentional voter suppression” as “widespread and profoundly corrosive.””30
And both Professors Katz and Minnite believe I acted strategically in structuring
my Election Meltdown narrative to focus on nonpartisan solutions for fixing
elections: Professor Katz suggests that “the relegation of systemic racism in
Election Meltdown’s narrative reflects Rick’s skepticism about the present
viability of traditional remedies to address contemporary racial discrimination
in voting.”3! Professor Minnite, in a title suggesting I am offering a band-aid for
a gunshot wound,?? concurs with some of the earlier Balkinization symposium
participants that the problems I diagnose in the book “are but symptoms of much
deeper systemic and structural flaws in our constitutional order.”33

There is no question that there are books to be written on why the Republican
Party settled on a strategy of seeking to further bogus voter fraud narratives to
combat the problem of a shrinking older, white, more rural electorate that
currently serves as the Party’s base. Telling that story is important, and systemic
racism is a key part of that story. But I was telling a different story about why
American elections can no longer be run in ways that instill widespread voter
confidence, and systemic racism is only a part of that story.

Recent empirical research by Professors Sellers and Michalski show that
underresourced election administration does not follow racial, financial, or
partisan patterns.3* Russian interference attempts in 2016 were not limited to
racial appeals, though they were a part of it; and other dirty tricks, like the
attempt to tie Roy Moore to fundamentalist teetotalers in Alabama did not rely
on race. And incendiary rhetoric about stolen elections comes from both
Democrats and Republicans. In short, some of the symposium participants wish
I had written a book about a somewhat different subject than the one I actually
tackled.

And this brings me to my final point. Looking at the history of systemic
racism in the United States, it is easy to despair. Despite the Voting Rights Act,
the Civil Rights Act, and many other efforts, racism, especially anti-Black
racism, remains one of the very top political problems in the United States.

I wrote Election Meltdown not trying to solve that problem but instead to
present a more manageable one that could marginally improve the lives of Black
people and make it more likely that voting produces winners supported by a
majority of the people. I consider how best to assure that we can run a fair

2 Ellis, supra note 7, at 238.

30 Manheim, supra note 9, at 269.
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electoral system that most would accept as producing legitimate outcomes. As I
wrote in the Balkinization symposium,

There are steps that may be taken to shore up the security of our voting
machines, educate the public about vote counts, and insure that eligible
voters will be able to cast a ballot that will be meaningfully counted. These
kinds of steps are much easier to imagine than reforming the electoral
college or coming up with ways of restoring civil society and achieving
greater economic equality. So while I do not believe that issues of election
administration are isolated from these larger societal trends, a piecemeal
approach focused on fixing elections seems both prudent and a priority.3?

seskeskokok

We are certainly not living in the best of times. In many ways it does feel like
the worst of times. It is easy under conditions of a pandemic, social unrest,
increasing economic and political inequality, and rising political violence to
despair of the potential for broad or even narrow positive social change. Perhaps,
as Professor Abu el-Haj put it, we are living in a paradoxical period of “too little
hope” and “not enough gloom.”3¢

But a laser-like focus on what we can do to assure election legitimacy and a
peaceful transition of power in 2020 (should one be necessitated if Biden beats
Trump) remains an urgent matter in the short period before the election. And if
we can get beyond the 2020 election season relatively unscathed, there is much
work to be done. Neither our election system nor our broader body politic is
particularly healthy right now, and broader change is both urgent and necessary
going forward.

35 Hasen, supra note 17.
36 Abu el-Haj, supra note 28.



