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In 2019 a record number of states passed laws banning all or most abortions,
with each legislature vying to introduce the statute that would spell the end for
Roe v. Wade.! With the outbreak of the Covid-19 pandemic in the United States,
some states have functionally banned all abortions for the duration of the
pandemic.? Understandably, commentators have focused on what these laws
would mean for women seeking abortions. But these bans will likely have
significant effects on other areas of the law governing reproduction.’

Today, as Dov Fox documents in his recent book, Birth Rights and Wrongs,
many reproductive harms go forgotten in a country fixated on the abortion wars.
Fox cuts through considerable doctrinal confusion surrounding reproductive
harms and illuminates how often the law does nothing to deter these wrongs.The
book explores the reasons for this state of affairs, from a “libertarian outlook on
reproductive life” to “murky electoral implications.”

But Fox goes beyond guiding the reader through the thicket of currently
recognized reproductive torts. Birth Rights and Wrongs proposes three new tort
claims that will close the gap in existing protections.> But legal history suggests
that Fox may have underestimated the obstacles to reform, especially given the
long shadow cast by abortion politics over reproductive negligence. Before Roe
v. Wade, antiabortion groups primarily relied on legal arguments that depended
on proof of fetal personhood, under either the Due Process or Equal Protection
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Clauses of the Fourteenth Amendment. The tort precedents that seemed to
recognize fetal rights became a key part of the case for preserving abortion bans.

After Roe v. Wade, reproductive negligence remained a key part of abortion
opponents’ argumentative agenda. In the 1970s, a disparate group of state
antiabortion organizations banded together to demand a constitutional
amendment banning abortion. As part of this effort, pro-lifers tried to identify a
constitutional tradition that treated unborn children as rights-holding persons—
one that denied compensation to parents on whom procreation had been
imposed.6

Within a decade of the Roe decision, antiabortion groups had no choice but to
abandon a constitutional amendment, but their efforts to block recognition of
most reproductive torts only intensified. Rather than changing the text of the
Constitution, groups like National Right to Life Committee (NRLC) and
Americans United for Life (AUL) focused on overruling Roe—and on proving
that the 1973 decision was a legal, social, and cultural outlier. As part of this
effort, antiabortion groups lobbied for statutes banning suits for wrongful birth
or wrongful life. Suits for “procreation imposed” often failed because of a
longstanding conflict over abortion.”

Beginning in the 1980s, the abortion debate also cast a shadow over the idea
of procreation confounded. In seeking a path to undo abortion rights, established
antiabortion groups experimented with arguments that Roe recognized only a
right to end pregnancies for socially acceptable reasons. NRLC argued that men
should have a constitutional right to force women to continue a pregnancy if
there was not an adequate justification for abortion. That group also promoted
laws that allowed for abortions only for “good reasons,” such as cases of rape or
incest or threats to a woman’s health. These campaigns reinforced existing
convictions that only certain reproductive harms deserved redress.?
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In recent years, with a reconfigured Court seemingly likely to reverse Roe,
the effort to stigmatize parental preferences for a particular kind of offspring has
figured centrally in reversal strategies. States have introduced laws like the one
considered in Box v. Planned Parenthood of Indiana and Kentucky® that ban
abortions for reasons of disability, race, or sex-selection. These laws, and
constitutional defenses of them, suggest that there is a hierarchy of reasons for
seeking or avoiding procreation. Clarence Thomas’s concurrence claimed that
parents who select for disability carry on the tradition of a eugenic movement
that sponsored forced sterilization. The fight against legal abortion has
increasingly depended on the stigmatization of procreation confounded.!?

Existing abortion bans provide a glimpse of the kinds of law a significant
number of states will introduce if the Court no longer recognizes federal abortion
rights. State laws have outlawed “abortion” without defining it clearly. Georgia,
for example, defines fetuses as rights-holding persons from the point a physician
can detect fetal cardiac activity. The consequences of the law are far from clear,
especially since many abortion foes view common forms of contraception,
including birth control pills and intrauterine devices, as abortifacient.!!

At present, Georgia’s law, like others like it, does not apply to women who
end their own pregnancies, but this position seems untenable in the long term. If
women can easily evade such a criminal law by traveling out of state to get an
abortion or ordering abortion pills on the internet, abortion laws will be
ineffective. The pressure to criminally punish women will likely be irresistible.
Access to reproductive technology already varies by zip code and income level.
The same is true of the rules governing reproductive negligence. If Roe is
overturned, these differences will only get sharper.

But the reversal of Roe might also create opportunities for recognition of the
causes of action that Fox champions. Courts have long looked to abortion law in
analyzing assisted reproduction cases. If courts consider whether there is a right
to avoid gestation, or a right to avoid genetic parenthood, Roe and Casey often
are the starting point. By extension, however, courts may be reluctant to change
the law governing reproduction, at least substantively, for fear of inadvertently
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setting the stage for changing abortion jurisprudence. If the Court overturns Roe,
courts considering reproductive negligence would be working from a blank
slate. A post-Roe landscape might just make room for exactly the kind of fresh
take that Fox provides.



