POLICING THE SCHOOLHOUSE

BRANDON L. GARRETT"

In his new book, The Schoolhouse Gate: Public Education, the Supreme
Court, and the Battle for the American Mind, Professor Justin Driver describes
the risk that schoolhouse gates can open to jail cells as schools become
Constitution-free zones.! Many of the most troubling cases and examples in his
account of how the U.S. Supreme Court, the focus of the book, has adjudicated
public education cases involves criminal investigations. | want to place what
Driver describes regarding the Justices’ rulings and schools into a larger
juvenile-justice context. The Court’s rulings make more sense, but are still more
troubling, when understood in relation to other criminal justice actors outside
the school. During the same time period in which the Court engaged with
policing in schools, amidst growing efforts to punish juveniles as adults,
scientists have made important leaps in their research and learned much more
about adolescent brain development. This book is about judges retreating from
protecting student rights. As judges have retreated, police and prosecutors have
moved in.

During the time period that Driver focuses on, as he notes, public schools
have welcomed an increased presence of police, with a resulting “school-to-
prison pipeline.”? Yet during that time, Driver describes, the Supreme Court has
done little to address the unique criminal procedure questions that arise in
schools, despite some “welcome steps” in certain respects.? Driver begins with
the seminal case of New Jersey v. T.L.O.,* decided by the Court in 1985,
supporting the use of student searches using a low “reasonable suspicion”
standard for searches by school officials. This standard is lower than the
probable cause standard that would apply outside a public school under the
Fourth Amendment. Driver describes the subsequent rise of uniformed school
resources officers, with police in half of public high schools, and federal funding
to support the hiring of police in schools beginning with the Safe Schools Act of
19945 Driver argues that when it is a police officer executing a search of a
student, the probable cause standard should apply, not the reasonable suspicion
standard used for school officials.
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With omnipresent police in many schools, criminal procedure matters to
students far more than ever before. Driver describes how the Supreme Court in
Board of Education v. Earls® upheld suspicionless drug testing in schools, even
extended to all after-school activities. In one of the more lighthearted passages
in the Court’s recent public education cases, Justice Ruth Bader Ginsburg mocks
the danger of “colliding tubas” in the marching band.” As Driver points out, there
is no evidence that this random testing reduces student drug-use rates.® But such
drug testing in public schools has expanded in the years since. One in seven
public schools conduct such testing. Courts have been more skeptical of dog
searches,’ yet other rulings have upheld metal detectors, which Driver calls a
“minimal intrusion” justified by the potential harm of discovering illegal
weapons. !0

Perhaps the most interesting criminal procedure case in recent years is J.D.B.
v. North Carolina,'! decided in 2011, in which the Supreme Court Justices
grappled with Miranda warnings in the schoolhouse and the Fifth Amendment
self-incrimination rights of public school students. Driver describes this as an
unusual opinion, narrowly confined to the circumstances of the case. The
Justices did not rule on whether J.D.B.’s questioning was custodial interrogation
“despite overpowering evidence supporting that conclusion.”!? Driver argues
that when police officers question students in school, such questioning should
be presumed to be a custodial interrogation. Officers should have to give all
juveniles the Miranda warnings.!?

That is where the discussion ends: juveniles should get the same protections
as adults and be given the legalistic Miranda warnings. Perhaps that is where a
discussion might end, if it is largely confined to the Supreme Court-centered
question of whether what the Court says in school cases is like what it says in
other cases. To be sure, in non-school police questioning cases, the Court has
increasingly created a wide range of exceptions to Miranda, including by being
more flexible about what counts as police custody.!# The reasoning in J.D.B. is
very much in line—unfortunately, in my view—with many of the Justices’
growing skepticism of the value of regulating police interrogation under the
Fifth Amendment.
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A different starting place is juveniles: who they are and what interrogations
do to them. As the Supreme Court said in In re Gault,’> the Court has long
viewed juvenile confession evidence with “special caution.”!¢ Perhaps more
importantly, the Court, in a range of cases not involving schools, has recognized
the developmental differences between adults and juveniles. A substantial body
of scientific research, including neurological research, documents how juveniles
and minors are more impressionable and vulnerable to coercion and suggestion.
Indeed, for that reason, the draft Restatement of the Law, Children and the Law
§ 14.22 and the Principles of Policing both state that “a juvenile age 14 or
younger can give a valid waiver of the right to counsel and the right to remain
silent only after meaningful consultation with and in the presence of counsel.”!”

While the Justices may wring their hands about how to interpret Miranda in
school (and non-school) settings, the reality is that juveniles are simply at great
risk for false confessions. Barry Feld, for example, has shown how even very
brief questioning can produce false confessions in juveniles.!® Indeed,
“[a]rchival analyses of false confessions, surveys, and laboratory experiments
have shown that juveniles are at increased risk of falsely confessing.”!® T have
documented how one-third of false confessions that occurred in DNA
exoneration cases involved juveniles; these include some very high-profile false
confessions, such as those of the Exonerated Five in the Central Park case.20
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Moreover, the presence of police in schools is just one part of the apparatus
that increasingly, particularly in the 1990s, began to treat far more juvenile
offenders as adults than in the past. Indeed, in the 1990s, nearly every state
revised its juvenile codes, including to facilitate transfer to adult courts.?! A
number of states increasingly began to impose juvenile life-without-parole
sentences.?? In rulings such as Miller v. Alabama,?® concerning life without
parole, the Supreme Court has found that states cannot impose mandatory life-
without-parole sentences on juvenile offenders, noting the heightened risks that
juveniles may confess falsely.?* The Court, in forbidding the juvenile death
penalty in Roper v. Simmons,” emphasized that juveniles have a “lack of
maturity” and an “underdeveloped sense of responsibility,” which “often results
in impetuous and ill-considered actions and decisions.”?¢ Further, juveniles are
“less likely to take a punishment into consideration when making decisions.”?’

The increasingly punitive approach towards juveniles that began in the 1990s,
however, was accompanied not by a growing problem of juvenile crime but by
a consistent decline in such crime.?® The increase in youth homicides in the
1980s in the United States, an unprecedented trend that was largely gun-related,
simply ended by the mid-1990s and was contrary to predictions. This period was
followed by “the most sustained and substantial decline in youth homicide in
modern U.S. history,” as Frank Zimring has described.?® In discussing the
Supreme Court’s rulings on policing in schools, Driver notes how the pressure
to bring police into schools may continue, and he questions, for example,
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whether we need more law enforcement in schools in response to shootings.3?
As those debates continue, it is important to remember how misplaced the 1990s
approach was towards juvenile and child punishment, as well as how poorly
supported it was by subsequent evidence.

Seen in that broader context, the Supreme Court’s lackluster rulings regarding
criminal procedure in schools can be seen as a symptom of its typical deference
to law enforcement, with just a touch of awareness of the underlying science of
brain development, the suggestibility of juveniles and vulnerability to false
confession, and only the most modest awareness of how juveniles must cope
with growing police presence in schools. The Court has largely not regulated
juvenile justice or the policing of juveniles or minors, although it has modestly
intervened in cases like J.D.B. and more decisively in cases regarding the
juvenile death penalty and life without parole. The large body of scientific
research has not powerfully impacted the Supreme Court, outside of its rulings
on juvenile life without parole, the death penalty, and custody for purposes of
Miranda. Given the limited awareness the Justices have shown of both science
and the practices of police, do we want the Court to be more involved inside the
schoolhouse gates? Perhaps it is others, including a wide range of creative
reformers at the state and local levels, who are better situated to bring together
law, science, and policy, to reconsider punitive juvenile-justice practices.
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