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ABSTRACT 

Exclusive representation is at the heart of U.S. labor law. Yet despite its 
centrality, dicta in the Supreme Court’s Janus v. American Federation of State, 
County, and Municipal Employees, Council 31 decision and antilabor litigants 
seeking to build on the case threaten to kill the doctrine. The weapon of choice: 
the First Amendment. As numerous commentators have noted, the Supreme 
Court’s First Amendment jurisprudence has become a sword for slashing 
regulations in recent years. Janus furthered this trend by striking down agency 
fees. With ever more robust protections afforded against compelled speech and 
association, exclusive representation appears slated to be the next victim. 

Nothing is inevitable about these developments. Examining the context and 
consequences of Janus for both exclusive representation in public-sector unions 
and public-sector workplaces, this Note uncovers an alternative interpretation 
of the First Amendment wherein the rights it articulates act as a shield for 
representative practices. Deemed the “representative First Amendment,” this 
Note details the normative roots and jurisprudential contours of this 
interpretation, ironically tracing these aspects out from the very developments 
that led to Janus. Although methodologically the interpretive tasks ahead require 
pulling together strands of political and legal theory related to the nature of 
democratic representation, the goal is practical: to analyze public-sector 
exclusive representation from the vantage point of the representative First 
Amendment and determine whether the former survives the scrutiny of the latter. 
As this Note concludes, exclusive representation is safe under this 
interpretation. 
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INTRODUCTION 

Before it was a case, Janus was a god. The two-faced god of time in ancient 
Rome, Janus captured the paradoxical nature of change—that all endings are 
also beginnings.1 Fitting, then, that when the U.S. Supreme Court decided to 
strike down public-sector union agency fees, it did so in a case brought by a 
plaintiff named Mark Janus.2  

Janus v. American Federation of State, County, and Municipal Employees, 
Council 313 marked a bold reversal of decades’ worth of labor law and practice 
for public-sector unions.4 At stake was the collection of agency fees—the funds 
that unions gather from employees they represent in order to finance activities 
like collective bargaining and arbitration hearings—from nonunion employees.5 
Previously, the Court’s 1977 decision in Abood v. Detroit Board of Education6 
governed the collection of public-sector agency fees, allowing their collection 
from nonmembers so long as no amount funded the union’s political activities.7 
Janus overturned Abood,8 simultaneously ending the settled practice of how 
public-sector unions funded their nonpolitical activities and sending the public-
sector labor movement back to a state reminiscent of its early days—a time rife 

 

1 Cicero thus noted: “And inasmuch as the beginning and the end are held to be the points 
of greatest significance in all matters, our ancestors set Janus first in all their solemn sacrifices, 
because his name is derived from ire, ‘to go’ . . . .” CICERO, ON THE NATURE OF THE GODS 252 
(Hubert M. Poteat trans., Univ. of Chi. Press 1950) (45 B.C.E.). 

2 This fact was more the product of historical contingency than divine irony. In the term 
prior to Janus, another case presenting the same issues came before the Supreme Court, but 
Justice Scalia’s death left the Court divided evenly on the matter. See Friedrichs v. Cal. 
Teachers Union, 136 S. Ct. 1083, 1083 (2016). Mark Janus was not the original plaintiff in 
the case that would become Janus. Rather, Illinois’s then-Governor, Bruce Rauner, initiated 
the lawsuit, but a district court judge ruled that he did not have standing. As a result, Janus, a 
state employee and member of the lawsuit, became the named plaintiff. See Rauner v. Am. 
Fed’n of State, City, & Mun. Emps., Council 31, No. 15-cv-01235, 2015 WL 2385698, at *1 
(N.D. Ill. May 19, 2015); Lynn Sweet, Janus v. AFSCME: Rauner, Lisa Madigan and the 
Illinois Case at the Supreme Court, CHI. SUN-TIMES (June 28, 2018, 12:54 PM), 
https://chicago.suntimes.com/columnists/janus-v-afscme-rauner-lisa-madigan-and-the-
illinois-case-at-the-supreme-court/ (“Rauner is the father of the case: In February, 2015, he 
issued an executive order to state agencies to stop enforcing the fair share fees. He filed a 
lawsuit asserting the fee collection was unconstitutional.”). 

3 138 S. Ct. 2448 (2018). 
4 Id. at 2460-61 (finding public-sector union agency fees unconstitutional). 
5 Id. at 2461. 
6 431 U.S. 209 (1977), overruled by Janus v. AFSCME, 138 S. Ct. 2448 (2018). 
7 Id. at 235 (“[A]ppellees [are prohibited] from requiring any of the appellants to contribute 

to the support of an ideological cause he may oppose as a condition of holding a job as a 
public school teacher.”). 

8 Janus, 138 S. Ct. at 2461. 
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with legal battles over financing.9 As Justice Kagan lamented in dissent: “There 
is no sugarcoating today’s opinion. The majority overthrows a decision 
entrenched in this Nation’s law—and in its economic life—for over 40 years.”10 

Among the doctrines Janus threatens to upend is exclusive representation for 
public-sector unions. Exclusive representation provides that a union chosen by 
a majority of workers will be the sole representative of all employees in the 
bargaining unit at collective bargaining talks with employers, allowing the union 
to speak as one on issues like wages, benefits, and hours.11 Commonplace in 
state and federal statutes regulating unions, the doctrine of exclusive 
representation is the backbone of U.S. labor law, supporting the structure of 
labor organizing that has existed within the country since the New Deal.12 Janus 
raised a question that strikes at the heart of this arrangement: Is the requirement 
of exclusive representation akin to agency fees? In other words, is exclusive 
representation an unconstitutional infringement on public-sector workers’ First 
Amendment associational and expressive rights?  

Plaintiffs in lower court cases, both before and after Janus, have sought an 
answer in the affirmative.13 Indeed, the Supreme Court practically invited such 
challenges, observing in Janus that exclusive representation was “a significant 
impingement on associational freedoms that would not be tolerated in other 

 

9 See infra Section II.A (sketching brief history of legal struggles that marked development 
of public-sector unionism in United States); see also Katherine Barrett & Richard Greene, 
How States Are Making It Harder to Leave Unions, GOVERNING (July 16, 2018, 3:00 AM), 
http://www.governing.com/topics/workforce/gov-janus-protection-unions-states.html 
[https://perma.cc/HA5H-6T3Z] (detailing states’ initial responses to problem of funding 
public-sector unions post-Janus). 

10 Janus, 138 S. Ct. at 2501 (Kagan, J., dissenting). 
11 The National Labor Relation Act arguably provided the most influential characterization 

of what legally defines an “exclusive representative.” See 29 U.S.C. § 159 (2012) 
(“Representatives designated or selected for the purposes of collective bargaining by the 
majority of the employees in a unit appropriate for such purposes, shall be the exclusive 
representatives of all the employees in such unit for the purposes of collective bargaining in 
respect to rates of pay, wages, hours of employment, or other conditions of 
employment . . . .”). Many states have echoed this definition in their own statutes regarding 
public-sector unions, leading some to deem these statutes “mini-Wagner Acts”—another 
name for the NLRA. See Richard B. Freeman, What Can We Learn from the NLRA to Create 
Labor Law for the Twenty-First Century?, 26 A.B.A. J. LAB. & EMP. L. 327, 333 (2011). 

12 Clyde Summers, Bargaining in the Government’s Business: Principles and Politics, 18 
U. TOL. L. REV. 265, 269 (1987) (“The principle of exclusive representation is considered 
fundamental in [U.S.] labor law.”). 

13 See infra Section II.A.1.a (discussing recent lower court rulings). 
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contexts.”14 Little wonder that in Justice Kagan’s view, Janus represented a 
backward-looking opinion that foretold nothing but chaos to come.15  

Many commentators have agreed with Justice Kagan’s general evaluation, 
criticizing Janus on manifold grounds.16 Although varied, these assessments fit 
into a broader trend of legal scholarship and commentary—one that traces the 
First Amendment’s increasing “Lochnerization.”17 Commentators have 
bemoaned more generally what Professor Charlotte Garden called the 

 

14 Janus, 138 S. Ct. at 2478. Although dicta, if previous cases are a sign, this line may be 
dicta with direction. When the Court found in Knox v. Service Employees International Union, 
Local 1000 that public-sector unions were required to provide an opt-in scheme for special 
fees they assessed on nonmembers, the majority classified agency fees as “a form of 
compelled speech and association that imposes a ‘significant impingement on First 
Amendment rights.’” 567 U.S. 298, 310-11 (2012) (emphasis added) (quoting Ellis v. Bhd. 
of Ry., Airline & S.S. Clerks, 466 U.S. 435, 455 (1984)). However, the Court quickly added 
that “[o]ur cases to date have tolerated this ‘impingement,’ and we do not revisit today 
whether the Court’s former cases have given adequate recognition to the critical First 
Amendment rights at stake.” Id. at 311. Upon revisiting the issue in Janus, it became clear 
just how much of an “impingement” the majority believed these fees to be. See Janus, 138 S. 
Ct. at 2464 (citing Knox, 567 U.S. at 310-11). 

15 See Janus, 138 S. Ct. at 2499 (Kagan, J., dissenting) (“The Court today wreaks havoc 
on entrenched legislative and contractual arrangements.”). 

16 See, e.g., Tabatha Abu El-Haj, Public Unions Under First Amendment Fire, 95 WASH. 
U. L. REV. 1291, 1319 (2018) (“The challenge in Janus turns on the (mistaken) position that 
the terms and condition of state employment are necessarily political insofar as they implicate 
not only educational or law enforcement policy, but also state budgets.”); William Baude & 
Eugene Volokh, Compelled Subsidies and the First Amendment, 132 HARV. L. REV. 171, 171 
(2018) (“The better view, we think, is that requiring people only to pay money, whether to 
private organizations or to the government, is not a First Amendment problem at all.”); 
Catherine L. Fisk, A Progressive Labor Vision of the First Amendment: Past as Prologue, 
118 COLUM. L. REV. 2057, 2063 (2018) (“The Court cannot have it both ways: It cannot be 
that all speech by and about unions is political except when union supporters gather in a public 
forum to urge workers and consumers to boycott.”); Catherine L. Fisk & Martin H. Malin, 
After Janus, 107 CALIF. L. REV. (forthcoming 2019) (manuscript at 3), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3245522 [https://perma.cc/27Q9-
YFTM] (arguing that in Janus Court underestimated severity of collective-action problems); 
Courtlyn G. Roser-Jones, Reconciling Agency Fee Doctrine, the First Amendment, and the 
Modern Public Sector Union, 112 NW. U. L. REV. 597, 605 (2018) (arguing for “better 
alternative to overruling Abood in Janus: retuning public sector agency fee analysis to the 
frequencies of compelled contributions and ‘closely drawn’ scrutiny”). 

17 Compare Amanda Shanor, The New Lochner, 2016 WIS. L. REV. 133, 134 (“Once the 
mainstay of political liberty, the First Amendment has emerged as a powerful deregulatory 
engine . . . .”), with Jeremy K. Kessler & David E. Pozen, The Search for an Egalitarian First 
Amendment, 118 COLUM. L. REV. 1953, 1964 (2018) (“The egalitarian critiques that currently 
swirl around cases like Citizens United, Hobby Lobby, and Janus may one day be taught 
together with—and enjoy the same cachet as—the classic legal-realist and progressive 
critiques leveled against cases like Allgeyer, Adair, and Lochner.”). 
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“deregulatory First Amendment”—a new tool for the Supreme Court’s 
conservative majority to use to chip away at economic and social regulations 
much like how substantive due process was used during the Lochner era.18 Or, 
in Justice Kagan’s words, observers have feared that the First Amendment is 
increasingly undergoing a “weaponization.”19 In short, Janus has but one face 
for these commentators—and a grim, regressive one at that. 

While these characterizations capture important—and unsettling—features of 
recent First Amendment jurisprudence, this focus on “Lochnerization” 
ultimately blinds these commentators to potential avenues to stem this regressive 
trend. Framed by a tragic historical narrative wherein the hard won expressive 
and associational rights of the 1950s and 1960s proved a double-edged sword 
that conservatives have since used to slash economic regulations—first with the 
rise of the commercial speech doctrine in the 1970s and 1980s, then with the 
recent spate of anti-union rulings—critics’ characterizations overlook ways in 
which First Amendment jurisprudence might act as a shield for labor law.20 This 
oversight has left practitioners hamstrung, arguing more and more to defend less 
and less as pro-labor litigants attempt to safeguard perilous precedents rather 
than advance their own positive, labor-friendly account of First Amendment 
protections.21 Consequently, the constitutional status of exclusive representation 
appears more precarious than it need be. 

An alternative exists. While at first sight, the logic of Janus and the 
deregulatory First Amendment point towards problems for exclusive 
representation, Janus has yet another face. Cases that comprise this 
“Lochnerizing” trend, such as Citizens United v. FEC,22 also glance towards the 
First Amendment’s role in fostering representative institutions.23 As this Note 
argues, the interpretative trend commentators have deemed the “deregulatory 
First Amendment” is just that: an interpretation.24 As such, it can be supplanted 
by other, better frameworks. Recognizing that the First Amendment also 
protects the expressive association and speech at the core of duly constituted 
representative institutions is the first step in building such a framework.  

 

18 See generally Charlotte Garden, The Deregulatory First Amendment at Work, 51 HARV. 
C.R.-C.L. L. REV. 323 (2016). 

19 Janus, 138 S. Ct. at 2501 (Kagan, J., dissenting). 
20 For a perceptive analysis of how the First Amendment went from a tool labor unions 

used to build their organizations to a weapon wielded by business conservatives, see generally 
LAURA WEINRIB, THE TAMING OF FREE SPEECH: AMERICA’S CIVIL LIBERTIES COMPROMISE 
(2016). 

21 See infra Section II.A.1.a (assessing unions’ defenders’ recent arguments). 
22 558 U.S. 310 (2010). 
23 Id. at 361-62 (discussing representative mechanisms in corporate governance). 
24 While, as detailed above, commentators have invoked a slew of colorful metaphors and 

analogies to characterize recent trends in First Amendment jurisprudence, for simplicity’s 
sake, this Note uses “the deregulatory First Amendment” to signify these currents. 
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Combining analysis of recent Supreme Court jurisprudence with normative 
considerations drawn from political theory, this Note details an interpretation of 
the First Amendment that it deems the “representative First Amendment.” As 
explained below, association with a union representative is no more or less a 
burden on one’s First Amendment rights than is the association with a 
corporation’s board in which one invests or, even more on point, with one’s state 
representative. Thus, in this framework, exclusive representation is secure, with 
Janus proving to be the opening line of a new justification for public-sector 
workplace democracy rather than the last word in that story. 

This argument proceeds in three parts. Part I provides the legal and historical 
background to the argument by outlining the development of exclusive 
representation in labor law and recent evolutions of First Amendment 
jurisprudence in constitutional law. Part II explains how these two legal 
developments are currently on a collision course post-Janus and why this 
collision bodes ill not just for unions, but also for their typical adversaries: 
employers. Part III details the solution to this problem, first identifying the 
normative and jurisprudential bases of the representative First Amendment, then 
applying this approach to exclusive representation. 

I. EXCLUSIVE REPRESENTATION, 
THE FIRST AMENDMENT, AND COMPULSION 

Public-sector exclusive representation is complex: the doctrine—based on a 
diverse array of state and federal labor law statutes, many of which are of 
relatively recent vintage—seems, at first glance, impossible to generalize.25 The 
First Amendment of the U.S. Constitution, on its face, is simple: “Congress shall 
make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press; or the right 
of the people peaceably to assemble, and to petition the Government for a redress 
of grievances.”26 To understand how these two areas of law have entered onto a 
collision course and how this collision might be averted, it is necessary to 
understand the legal paths on which each have travelled. As this Part explains, 
nothing about the present threat posed by the deregulatory First Amendment to 
exclusive representation was inevitable. Indeed, as a framework for 
understanding the First Amendment, this deregulatory interpretation is of 
comparatively recent vintage when it comes to public-sector unions. 

 

25 See generally HARRY C. KATZ, THOMAS A. KOCHAN & ALEXANDER J.S. COLVIN, AN 

INTRODUCTION TO U.S. COLLECTIVE BARGAINING AND LABOR RELATIONS 331, 331-55 (5th ed. 
2017). 

26 U.S. CONST. amend. I. 
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A. Exclusive Representation 

Exclusive representation is “the legal cornerstone of the current model of 
unionization and collective bargaining” in the United States.27 Although its 
expression is found in different statutory frameworks for public-sector unions, 
the basic principles behind exclusive representation are captured by the National 
Labor Relations Act (“NLRA”).28 Under the NLRA, a union’s status as 
employees’ exclusive representative grants it the right to be the sole agent that 
will bargain over wages and benefits.29 With this right to be employees’ 
exclusive representative comes responsibilities: the union must “bargain in good 
faith with the employer,” is “barred from trying to coerce [the employer] to 
change its bargaining representative,” and is obligated “to fairly represent those 
employees.”30 From a policy standpoint, designating one union as the exclusive 
representative both amplifies the bargaining power of each individual employee 
and prevents employers from having to deal with multiple organizations vying 
for their and their workers’ attention.31 Similar rationales guide exclusive 
representation in the public sector.32 Yet while these principles are general, there 
are particular issues that exclusive representation raises with public-sector 
unions. Two are salient. 

First, as indicated above, the legal frameworks that recognize public-sector 
employees’ right to organize are different than those applicable to private-sector 
unions. While private-sector labor organizing is largely regulated by the NLRA, 
public-sector unions must navigate numerous federal, state, and local laws.33 
The Federal Labor Relations Authority regulates federal employees belonging 
to unions.34 State and local public employees are governed by a checkered legal 

 

27 Chris Maisano, Bringing Labor Back, JACOBIN (Jan. 5, 2015), https://www.jacobin 
mag.com/2015/01/bringing-labor-back/ [https://perma.cc/C2VZ-ZMET]. 

28 29 U.S.C. § 159 (2012). 
29 Id. 
30 1 EMPLOYEE AND UNION MEMBER GUIDE TO LABOR LAW § 3:1 (2018). 
31 See Emporium Capwell Co. v. W. Addition Cmty. Org., 420 U.S. 50, 63 (1975) 

(“National labor policy has been built on the premise that by pooling their economic strength 
and acting through a labor organization freely chosen by the majority, the employees of an 
appropriate unit have the most effective means of bargaining for improvements in wages, 
hours, and working conditions.” (quoting NLRB v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 
179 (1967))); Summers, supra note 12, at 269 (“The historical purpose of exclusive 
representation was to prevent an employer from playing one union against another to divide 
and conquer, and its practical purpose was to establish a single contract with standardized 
terms.”). 

32 See supra note 11 and accompanying text (noting parallels between state statutes and 
NLRA). 

33 See KATZ, KOCHAN & COLVIN, supra note 25, at 334 (“Federal, state, and local 
government employees are all excluded from coverage under the NLRA.”). 

34 Id. at 335 (describing regulatory scheme for unionized federal employees). 
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landscape that varies state-by-state.35 As of 2016, twenty-four states had 
comprehensive laws that recognized a panoply of rights for public-sector unions, 
including exclusive representation.36 Seventeen other states had less 
comprehensive laws, though they still recognized a union’s right both to be 
employees’ exclusive representative and to collectively bargain.37 Nine states 
had no laws recognizing public-sector unions.38 No state had laws for public-
sector unions exactly analogous to NLRA regulations of private-sector unions.39 

Second, and more importantly, when public-sector employees bargain with 
their employer, they bargain with a government, not a private entity. Unlike in 
the private sector, at least three entities have interests at stake in any exchange: 
the employees, represented by the union; the government, represented by the 
employer; and the public, represented by the government. Out of the three, the 
public’s place at the bargaining table raises the biggest concerns.40 Recognizing 
a union’s right to exclusively represent government employees has historically 
presented the issue of whether a government is unlawfully delegating public 
power such as setting wages and benefits to a private party.41 Furthermore, 
because public-sector unions represent those who deliver valued governmental 
services, the possibility that these services may be adversely affected looms 
large in any government’s decision to recognize a union.42 Consequently, as 
commentators have noted, “public-sector collective bargaining is subject to an 

 

35 Id. at 335-36 (detailing and analyzing variety of state and local laws). 
36 Id. at 335 (discussing history of states’ comprehensive public-sector union laws). 
37 Id. 
38 Id. Public-sector employees and unions still find ways to exert collective influence in 

these states. See id. (“[P]ublic sector unions already operate effectively as associations that 
represent the interests of professional employees in some states that lack collective bargaining 
laws (e.g., the National Education Association in North Carolina), and they often work in 
alliance with major professional associations.”). 

39 Even states with generous laws from labor’s standpoint provide a more limited right to 
strike than the NLRA provides for private-sector unions. See id. (comparing NLRA to state 
laws). 

40 Indeed, for some scholars, this has been the issue of public-sector labor law. See, e.g., 
STERLING D. SPERO, GOVERNMENT AS EMPLOYER, at v (1948) (“The problem is rooted deeply 
in the theory of the state and extends beyond the confines of the public service personnel, 
becoming involved in the workings and policies of the whole labor movement.”). 

41 See id. at 16-43 (discussing issues related to public interest and public-sector union 
organizing). 

42 See HARRY H. WELLINGTON & RALPH K. WINTER, JR., THE UNIONS AND THE CITIES, at 
vii (1971) (“Indeed, since few other groups can so profoundly affect the life of a community, 
union pressures may overwhelm the needs of others and thereby distort the political 
process.”). 
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overlay of politics, public opinion, and concern over the proper use of taxpayer 
funds.”43 

This concern over the public interest dogged initial attempts at recognition for 
public-sector unions. Indeed, while the Supreme Court has claimed a “long and 
consistent adherence to the principle of exclusive representation,” the length and 
consistency of this adherence is shorter than one may think when it comes to the 
public sector.44 During the early twentieth century, alleged delegations of 
governmental authority to unions raised legal concerns that stymied the nascent 
public-sector labor movement.45 Federal and state judges viewed public-sector 
unions through the lens of prior cases involving private-sector unions, failing to 
distinguish between the two models of organizing.46 As a result, courts routinely 
refused to recognize public-sector unions’ rights out of fears that doing so would 
hamper the public interest with labor unrest.47 A New York trial court captured 
this spirit when, in 1943, it ruled that “to tolerate or recognize any combination 
of . . . employees of the Government as a labor organization or union is not only 
incompatible with the spirit of democracy, but inconsistent with every principle 
upon which our Government is founded.”48 Because exclusive representation 
granted bargaining rights to a private group rather than individual employees, it 
ranked highly among the suspect rights that public-sector unions claimed.49  

Due to this concern for the public interest, shifting attitudes towards the 
government’s role as an employer drove the development of federal, state, and 

 

43 Stephen O. Schultz, Helen Mills & Steven L. Koski, Public-Sector Collective 
Bargaining: Labor Relations in the Public Eye, MICH. B.J., Sept. 2015, at 36, 36. 

44 Emporium Capwell Co. v. W. Addition Cmty. Org., 420 U.S. 50, 65 (1975). 
45 See generally JOSEPH E. SLATER, PUBLIC WORKERS: GOVERNMENT EMPLOYEE UNIONS, 

THE LAW, AND THE STATE, 1900-1962, at 13-96 (2004) (exploring public’s concerns about 
government workers unionizing and incidents that prompted concerns during early twentieth 
century). 

46 Id. at 84 (detailing how courts followed “tautology that would continue to haunt public 
sector workers: since only workers in private industry had established collective bargaining 
rights, laws establishing collective bargaining rights could only apply to the private sector”). 
Comparisons to the private sector were ominous in another way, too. Nineteenth- and early 
twentieth-century judges had hampered the labor movement’s development in the private 
sector. Fealty to common law principles of contracting, in which collective bargaining was 
anathema, made the modern concept of a union alien to many U.S. judges of the era. See 
WILLIAM E. FORBATH, LAW AND THE SHAPING OF THE AMERICAN LABOR MOVEMENT 32 (1991) 
(“Nowhere else among industrializing nations did the judiciary and judge-made law so fully 
define state policy toward industrial relations throughout the nineteenth century.”). 

47 SLATER, supra note 45, at 93-94. 
48 Ry. Mail Ass’n v. Murphy, 44 N.Y.S.2d 601, 607 (Sup. Ct. 1943), rev’d sub nom. Ry. 

Mail Ass’n v. Corsi, 47 N.Y.S.2d 404 (App. Div. 1944); see also Allan Weisenfeld, Public 
Employees—First or Second Class Citizens, 16 LAB. L.J. 685, 686 (1965) (noting that legal 
attitudes during early twentieth century likened public-worker unionization to treason). 

49 See CHARLES S. RHYNE, LABOR UNIONS AND MUNICIPAL EMPLOYEE LAW 34-38 (1946). 
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local laws concerning public-sector unions more so than changes in First 
Amendment jurisprudence. Indeed, the First Amendment largely remained 
sheathed when it came to public-sector labor issues during the first half of the 
twentieth century.50 Federal and state courts instead adopted a view similar to 
then Massachusetts Supreme Judicial Court Justice Holmes’s opinion in 
McAuliffe v. Mayor of New Bedford.51 Rejecting a New Bedford police officer’s 
claim that his firing by the city’s mayor for expressing political beliefs violated 
his First Amendment rights, Justice Holmes famously wrote:  

The petitioner may have a constitutional right to talk politics, but he has no 
constitutional right to be a policeman. There are few employments for hire 
in which the servant does not agree to suspend his constitutional rights of 
free speech as well as of idleness by the implied terms of his contract. The 
servant cannot complain, as he takes the employment on the terms which 
are offered him.52 

Until the 1960s, this view, which presumed government employment to be a 
privilege, largely left the First Amendment out of public employment disputes.53 

Both legally and politically, negative attitudes towards public-sector unions 
began to waver during the mid-twentieth century. New theories about the 
relation of public-sector unions to the public interest percolated during these 
years.54 Legal scholars pushed to reform prevalent attitudes toward government 
worker unionization, arguing that because the public at large would always want 
more services at lower costs, public-sector employees’ interests could only be 
adequately protected through collective bargaining and union representation.55 
Similar arguments echoed through union halls of the era as public employees 

 

50 This is despite the labor movement’s efforts to wield the First Amendment as a shield 
to protect strikes and picketing from injunctions before the New Deal and conservatives’ 
attempts to brandish it as an argument for right-to-work laws after the New Deal. See 

WEINRIB, supra note 20, at 82-110 (cataloguing failed attempts to use First Amendment to 
secure right to agitate); see also SOPHIA Z. LEE, THE WORKPLACE CONSTITUTION: FROM THE 

NEW DEAL TO THE NEW RIGHT 70-75 (2014) (detailing failed attempts by conservatives in late 
1940s to link Bill of Rights to right-to-work movement). 

51 29 N.E. 517 (Mass. 1892), abrogated by O’Hare Truck Serv., Inc. v. City of Northlake, 
518 U.S. 712 (1996). 

52 Id. at 517-18. 
53 See infra Section I.B (detailing evolution of First Amendment’s relation to public 

employees). 
54 See Deborah Prokopf, Public Employees at the School of Hard Knox: How the Supreme 

Court Is Turning Public Sector Unions into a History Lesson, WM. MITCHELL L. REV. 1363, 
1367-70 (2013) (juxtaposing new and old legal theories of public-sector unions’ relation to 
public interest). 

55 See, e.g., id. at 1368-70. 
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began to make analogous claims after the Second World War.56 State legislators 
consequently passed a wave of laws that recognized public-sector unions.57 
Coupled with a general increase in government services, these laws caused the 
ranks of employees represented by public-sector unions to swell during the 
1970s: union membership increased fivefold by 1978, and roughly forty percent 
of the nation’s public employees carried union cards by the decade’s end.58 
Courts largely acquiesced to the new regime and public-sector unions became a 
fixture of public life.59 

Attitudes towards public-sector unions are currently in limbo. Although 
public-sector employees are five times more likely to belong to a union than 
their private-sector counterparts, membership has experienced a continuous 
decline since 2000.60 States like Wisconsin have passed laws over recent years 
to revoke or limit the rights of public-sector unions, such as collective bargaining 
rights—the raison d’être of exclusive representation.61 Statistics from 2017 
reflect some of the impacts of these laws, capturing a decline of seventy 

 

56 Joseph A. McCartin, Unexpected Convergence: Values, Assumptions, and the Right to 
Strike in Public and Private Sectors, 1945-2005, 57 BUFF. L. REV. 727, 734 (2009) (“Public 
sector workers made these gains in part by claiming that the ‘balance’ that labor law had 
claimed to create between employers and workers in the private sector had not only enhanced 
the citizenship of private sector workers, it had also led to increased productivity and labor 
peace. If the private sector model were transformed to the public sector, they argued, it would 
both lead to more efficient and responsive government and end the public sector employees’ 
status as ‘second class citizens.’”). 

57 See SLATER, supra note 45, at 191 (“By 1966, sixteen states had enacted laws extending 
at least some organizing and bargaining rights to at least some public employees.”); Prokopf, 
supra note 54, at 1366 (“By 1980, forty-two states had authorized collective bargaining for at 
least some categories of public employees.”). 

58 Prokopf, supra note 54, at 1366. This rapid acceptance slowed in the 1980s, the most 
dramatic sign of which was President Reagan’s firing of striking air traffic controllers in 1981. 
See Neil Fox, PATCO and the Courts: Public Sector Labor Law as Ideology, 1985 U. ILL. L. 
REV. 245, 290-310 (1985) (analyzing continuing bias against public-sector unions in federal 
court decisions concerning air traffic controller strike). 

59 See McCartin, supra note 56, at 744-45 (charting shift in judicial attitudes towards 
public-sector unions during 1960s and 1970s). 

60 BRIAN DEW, CTR. FOR ECON. & POL’Y RESEARCH, UNION MEMBERSHIP BYTE 2018, at 3 
(2018), http://cepr.net/images/stories/reports/union-byte-2018-01.pdf [https://perma.cc 
/UX8P-X9C2] (“Public sector employees, who are five times as likely to be union members, 
have seen union membership rates fall by 2.5 percentage points since 2000, falling from 36.9 
percent to 34.4 percent.”). 

61 See Martin H. Malin, The Legislative Upheaval in Public-Sector Labor Law: A Search 
for Common Elements, 27 A.B.A. J. LAB. & EMP. L. 149, 153-64 (2012) (analyzing proposed 
and enacted laws in twelve states). Ironically, Wisconsin passed the first state statute 
recognizing public-sector unions in 1959. See SLATER, supra note 45, at 158-92 (detailing 
passage of Wisconsin’s public-sector labor laws). 
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thousand union members in educational services, the largest dip in any single 
industry.62 

But for opponents of public-sector unions, these numbers are mixed: 2017 
also witnessed an overall increase in public-sector union membership. 
Membership density remains much higher among public-sector unions than it 
does for private-sector unions.63 Waves of strikes and unrest among government 
employees, most notably teachers in Arizona, Oklahoma, and West Virginia, 
marked 2017 and 2018.64 Public support for unions remains relatively high, even 
with historically low membership rates.65 This popularity may provide 
sympathetic legislators with political cover to find alternative ways to 
financially support public-sector unions post-Janus.66  

Thus, the future of public-sector unions is politically uncertain, leaving 
further First Amendment challenges both an attractive avenue for opponents to 
pursue and a forum in which to recast attitudes towards the organizations. 

B. The First Amendment and Compulsion 

Because of the influence of the logic captured by McAuliffe, the First 
Amendment initially had little impact on public-sector unions. This is no longer 
the case. Subject less to textual dictates than to the impulses of common law 
constitutional reasoning,67 First Amendment doctrine in the decades following 

 

62 DEW, supra note 60, at 2 (“The large drop in union membership in the educational 
services industry may reflect efforts to weaken public sector unions in some states; such 
efforts have been particularly targeted at teachers.”). 

63 See Press Release, Bureau of Labor Statistics, Union Members—2018 (Jan. 18, 2019), 
https://www.bls.gov/news.release/pdf/union2.pdf [https://perma.cc/3RJF-8QHR] (“The 
union membership rate of public-sector workers (33.9 percent) continued to be more than five 
times higher than that of private-sector workers (6.4 percent).”). 

64 Madeline Will, Teacher Strikes Are Heating Up in More States, EDUC. WEEK (Sept. 7, 
2018), https://www.edweek.org/ew/articles/2018/09/12/teacher-strikes-are-heating-up-in-
more.html [https://perma.cc/N64S-ZGVQ] (discussing recent labor unrest among teachers 
nationwide). 

65 See Kate Gibson, Americans Still Support Unions—Even If They Don’t Belong to One, 
CBS NEWS: MONEYWATCH (Aug. 31, 2018, 2:03 PM), https://www.cbsnews.com/news 
/majority-of-americans-support-labor-unions-as-fewer-belong-to-one/ [https://perma.cc 
/75GK-KV2P] (“Sixty-two percent of Americans approve of unions, with a majority backing 
them regardless of gender, education, age or place of residence . . . .”). Support for public-
sector unions helped to repeal a law that Ohio legislators passed in 2011 that limited the 
collective bargaining rights of public employees. See Malin, supra note 61, at 150 (“On 
November 8, 2011, Ohio voters rejected the enactment 61.59% to 38.41%.”). 

66 See Aaron Tang, Life After Janus, 119 COLUM. L. REV. 677, 706-23 (2019) (noting that 
states can directly subsidize public-sector unions post-Janus). 

67 David A. Strauss, Freedom of Speech and the Common-Law Constitution, in 
ETERNALLY VIGILANT: FREE SPEECH IN THE MODERN ERA 32, 38 (Lee C. Bollinger & Geoffrey 
R. Stone eds., 2002) (“Surprisingly, perhaps, the text and original understandings of the First 
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the Second World War evolved into a more robust set of protections than those 
recognized at the time of McAuliffe, particularly in the areas of speech and 
association. 

The road to abrogating McAuliffe-like logic was long. During the early years 
of the twentieth century, the Supreme Court began to embrace a more expansive 
notion of First Amendment protections, at least for speech.68 A series of dissents 
and concurrences written by Justices Holmes and Brandeis laid the intellectual 
foundations for striking down laws that outlawed expression on the basis of its 
content.69 In the 1950s and 1960s, the Court built on this groundwork, issuing 
seminal decisions like Brandenburg v. Ohio70 and New York Times Co. v. 
Sullivan.71 As the Court began to expand protections for speech under the First 
Amendment, so too did the Justices find that the amendment protected a right 
hitherto hidden in the text: association. In NAACP v. Alabama ex rel. 
Patterson,72 the Court read the First Amendment’s Assembly Clause to imply 
associational rights.73 Not only did First Amendment freedoms to speak and 
associate expand over these decades, but freedoms from speaking and 
associating also developed in step with their positive counterparts.74 These 
trends registered in the context of public employment in 1968 when the Supreme 
Court decided Pickering v. Board of Education,75 which restricted public 
employers’ ability to punish employees for speaking out on matters of public 
concern.76 

Despite the dramatic nature of these developments, balance rather than 
boldness initially marked the interaction between the First Amendment and 
public-sector labor law. Pickering, for instance, weighed an employee’s right to 

 

Amendment are essentially irrelevant to the American system of freedom of expression as it 
exists today.”). This dynamic of common law evolution will be salient in Parts II and III. 

68 See DAVID M. RABBAN, FREE SPEECH IN ITS FORGOTTEN YEARS, 1870-1920, at 342-80 
(1999) (detailing Court’s First Amendment jurisprudence during 1920s). 

69 Whitney v. California, 274 U.S. 357, 372-89 (1927) (Brandeis, J., concurring), 
overruled by Brandenburg v. Ohio, 395 U.S. 444 (1969) (per curiam); Gitlow v. New York, 
268 U.S. 652, 672-73 (1925) (Holmes, J., dissenting); Abrams v. United States, 250 U.S. 616, 
624-31 (1919) (Holmes, J., dissenting). 

70 395 U.S. 444 (1969) (per curiam). 
71 376 U.S. 254 (1964). 
72 357 U.S. 449 (1958). 
73 Id. at 460 (“Effective advocacy of both public and private points of view, particularly 

controversial ones, is undeniably enhanced by group association . . . .”). 
74 See, e.g., W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943) (recognizing 

right to be free from compelled flag salutes). 
75 391 U.S. 563 (1968). 
76 Id. at 574 (“In sum, we hold that, in a case such as this, absent proof of false statements 

knowingly or recklessly made by him, a teacher’s exercise of his right to speak on issues of 
public importance may not furnish the basis for his dismissal from public employment.” 
(footnote omitted)). 
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speak about matters of public concern against the government’s role as an 
employer.77 In recent years, however, balance has ceased to be the defining 
feature of this area of law.  

Two First Amendment protections are relevant here: those against compelled 
expression and compelled association. In both of these areas, the Court has 
harkened back to the older, skeptical attitudes towards public-sector unions, 
even explaining in Janus that individuals must be able to exit obligatory agency 
fees whenever they feel the public interest is at risk.78  

1. Compelled Expression 

Compelled expression is highly disfavored in First Amendment 
jurisprudence. Dramatically, Justice Jackson captured this disposition in West 
Virginia State Board of Education v. Barnette,79 writing that “[c]ompulsory 
unification of opinion achieves only the unanimity of the graveyard.”80 
Doctrinally, the Supreme Court has subjected compelled expression to 
heightened scrutiny.81 In the context of public-sector unions, this concern has 
registered in battles over agency fees, which, conversely, have functioned as a 
barometer for the Court’s attitude towards exclusive representation’s 
compatibility with the First Amendment. 

Because agency fees for public-sector unions were mandatory until Janus,  
they have presented the Supreme Court with a series of compulsion-related 
problems before.82 On the one hand, unions are legally obligated to fairly 
represent all employees within a bargaining unit, whether everyone in that unit 
is a member or not. This can pose a collective-action problem. Without any 
obligation to pay for the services unions render, like collective bargaining and 
legal representation, individual employees will incline towards free-ridership, 
placing a burden on the union’s finances.83 On the other hand, not all 

 

77 Id. at 568. 
78 See Janus v. AFSCME, 138 S. Ct. 2448, 2477 (2018) (“In short, the union speech at 

issue in this case is overwhelmingly of substantial public concern.”). 
79 319 U.S. 624 (1943). 
80 Id. at 641. 
81 The exact level of scrutiny remains unclear. See Janus, 138 S. Ct. at 2465 (leaving 

decision of whether to apply strict scrutiny for another day). 
82 See Prokopf, supra note 54, at 1372 (“Mandatory dues that are used for political speech 

represent a form of compelled speech and present troubling First Amendment issues, with 
which the Supreme Court has been wrestling for decades.”). 

83 Justice Kagan made this point forcefully in her Janus dissent: 
[B]asic economic theory shows why a government would think that agency fees are 
necessary for exclusive representation to work. What ties the two together . . . is the 
likelihood of free-riding when fees are  absent. Remember that once a union achieves 
exclusive-representation status, the law compels it to fairly represent all workers in the 
bargaining unit, whether or not they join or contribute to the union. Because of that legal 
duty, the union cannot give special advantages to its own members. And that in turn 
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nonmembers are necessarily free riders. Some, out of ideological or other 
beliefs, may not wish to support union activities, many of which involve taking 
stances on workplace issues that dissident nonmembers believe relate to the 
broader public.84 

The Supreme Court has taken several different approaches to this problem. In 
Abood v. Detroit Board of Education, the Court tackled the issue of agency fees 
directly while also indirectly addressing the role exclusive representation might 
play in compelling expression.85 Abood struck a balance between the collective-
action and compelled-expression issues, holding that unions could collect 
agency fees to fund activities related to the workplace, but not for political 
activities.86 The Court thus noted that exclusive representation—the driver of 
agency fees—was also constitutional, insofar as unions do not use the doctrine 
“to muzzle a public employee who, like any other citizen, might wish to express 
his view about governmental decisions concerning labor relations.”87 Because 
members of public-sector unions could always write letters to the editor, attend 
public meetings, or use some other outlet to voice their opinion on matters of 
public concern, exclusive representation did not silence employees’ 
expression.88 So long as agency fees did not go towards a union’s political 
expression, such as being funnelled into campaign contributions, exclusive 

 

creates a collective action problem of nightmarish proportions. Everyone—not just those 
who oppose the union, but also those who back it—has an economic incentive to 
withhold dues; only altruism or loyalty—as against financial self-interest—can explain 
why an employee would pay the union for its services. 

Janus, 138 S. Ct. at 2490 (Kagan, J., dissenting) (citation omitted). 
84 Indeed, the majority in Janus articulated this position throughout the opinion. Janus, 

138 S. Ct. 2448 passim. Given that even nonmembers who despise unions receive benefits 
from the organization’s activities in a unionized workplace because of the duty of fair 
representation, a false motive problem is present here, that is, that holding anti-union beliefs 
in these contexts is cost-free and would not exist if benefits were differently distributed. There 
is, however, likely at least some subset of employees who are true believers. Take Mark Janus. 
See Mitchell Armentrout, Mark Janus Quits State Job for Conservative Think Tank Gig After 
Landmark Ruling, CHI. SUN-TIMES (July 20, 2018, 10:16 PM), https://chicago.suntimes.com 
/news/janus-afscme-illinois-policy-institute-job-ruling-fair-share-union-dues/ (detailing how 
new job includes “touring the country to make sure workers understand their rights”). 

85 Abood v. Detroit Bd. of Educ., 431 U.S. 209, 229-30 (1977) (discussing First 
Amendment problems presented by exclusive representation in public-sector unions), 
overruled by Janus v. AFSCME, 138 S. Ct. 2448 (2018). 

86 Id. at 236 (holding that public-sector unions’ political activities  can be “financed from 
charges, dues, or assessments paid by employees who do not object to advancing those ideas 
and who are not coerced into doing so against their will by the threat of loss of governmental 
employment”). 

87 Id. at 230 (citing City of Madison, Joint Sch. Dist. No. 8 v. Wis. Emp’t Relations 
Comm’n, 429 U.S. 167, 174 (1976)). 

88 Id. 
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representation via agency fees did not violate employees’ First Amendment 
rights.89 

Leading up to Janus, the Supreme Court reconsidered this approach, trending 
instead towards a more categorical attitude.90 In Davenport v. Washington 
Education Ass’n91 and Ysursa v. Pocatello Education Ass’n,92 the Court 
registered this new attitude, upholding state laws in Washington and Idaho, 
respectively and further restricting public-sector unions’ ability to use funds for 
political purposes.93 As the Court tackled agency fees head on, this shift became 
ever clearer. After Ysursa in 2009 came Knox v. Service Employees 
International Union, Local 100094 in 2012, holding that public-sector unions 
must ask nonmembers to “opt-in” to pay any additional special assessment for 
political activities levied during the year, even if nonmembers were informed 
annually about the possibility of such an assessment.95 Writing for the Court, 
Justice Alito called the justification of agency fees—i.e., the Court’s acceptance 
of the collective-action problem in Abood as a legitimate issue—an “anomaly” 
in First Amendment jurisprudence.96 Harris v. Quinn97 followed and showed 
that the Court was unwilling to extend this anomaly of compelling agency fees 
any further, such as to workers who qualify as “state employees” for collective-
bargaining purposes because of contracts with state agencies.98 Finally, because 
of Justice Scalia’s death, the Court deadlocked four-four in Friedrichs v. 

 

89 Id. at 233-37. 
90 See Prokopf, supra note 54, at 1381 (detailing shift in attitudes from Abood Court’s 

extolling “virtues of exclusive representation” to Davenport Court’s skepticism of it). 
91 551 U.S. 177 (2007). 
92 555 U.S. 353 (2009). 
93 Id. at 355 (“The First Amendment prohibits government from ‘abridging the freedom of 

speech’; it does not confer an affirmative right to use government payroll mechanisms for the 
purpose of obtaining funds for expression.”); Davenport, 551 U.S. at 184 (“[I]t is undeniably 
unusual for a government agency to give a private entity the power, in essence, to tax 
government employees.”). 

94 567 U.S. 298 (2012). 
95 Id. at 317 (“To respect the limits of the First Amendment, the union should have sent 

out a new notice allowing nonmembers to opt in to the special fee rather than requiring them 
to opt out.”). 

96 Id. at 311 (“Acceptance of the free-rider argument as a justification for compelling 
nonmembers to pay a portion of union dues represents something of an anomaly—one that 
we have found to be justified by the interest in furthering ‘labor peace.’” (citing Chi. Teachers 
Union., Local No. 1 v. Hudson, 475 U.S. 292, 303 (1986))). 

97 573 U.S. 616 (2014). 
98 Id. at 646-47 (“If we allowed Abood to be extended to those who are not full-fledged 

public employees, it would be hard to see just where to draw the line, and we therefore confine 
Abood’s reach to full-fledged state employees.” (footnote omitted)). 
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California Teachers Union,99 a case that presented the same issues as Janus and 
that commentators predicted would have ended in the same result.100 

The Court’s patience for the “anomaly” of Abood ultimately ran out in Janus. 
At issue was part of the Illinois Public Labor Relations Act (“IPLRA”) that 
compelled nonmember government employees who were nonetheless 
represented by a public-sector union to pay agency fees to the organization.101 
After swiftly dealing with the propriety of the intervention in the case of named 
petitioner Mark Janus, an Illinois public employee, the Court turned to the First 
Amendment issue raised by the IPLRA.102  

Agency fees, the Court held, subsidize speech.103 Public-sector unions take 
countless “positions during collective bargaining that have powerful political 
and civic consequences.”104 The mandatory nature of agency fees thus meant 
that “individuals are coerced into betraying their convictions,” a profound harm 
under the First Amendment.105 For these reasons, the Court subjected the IPLRA 
to “exacting scrutiny,” a standard of review borne out of the First Amendment’s 
commercial speech doctrine cases,106 leaving open the possibility that similar 
schemes may later be subjected to the tougher strict scrutiny standard.107 While 
the Court assumed that “labor peace”—i.e., “avoidance of . . . conflict and 
disruption”108—was a compelling government interest, it found that agency fees 
were insufficiently tailored to that end to warrant the burden placed on 
petitioner’s First Amendment rights. Neither did the specter of free riders 

 

99 136 S. Ct. 1083 (2016) (per curiam). 
100 See Ruben J. Garcia, “An Equally Divided Court”: Workplace Law in the U.S. Supreme 

Court 2015-2016, 20 EMP. RTS. & EMP. POL’Y J. 197, 201 (2016) (“Although the decision was 
a four to four tie after the death of Justice Scalia, the prospects did not look good for the 
[California Teachers Association] at the argument before the Supreme Court in January 
2016.”). 

101 See Janus v. AFSCME, 138 S. Ct. 2448, 2460-61 (2018) (detailing statutory scheme). 
102 Id. at 2462-63. For a more detailed description of the maneuvering that led Mark Janus 

to join the case, see supra note 2 and accompanying text. 
103 Id. at 2464 (“Compelling a person to subsidize the speech of other private speakers 

raises similar First Amendment concerns.”). 
104 Id. (quoting Knox v. Serv. Emps. Int’l Union, Local 1000, 567 U.S. 298, 310-11 

(2012)). 
105 Id. (“Forcing free and independent individuals to endorse ideas they find objectionable 

is always demeaning . . . .”). 
106 Id. at 2465 (“Under ‘exacting’ scrutiny . . . a compelled subsidy must ‘serve a 

compelling state interest that cannot be achieved through means significantly less restrictive 
of associational freedoms.’” (quoting Knox, 567 U.S. at 310)). 

107 Id. (noting that it was “unnecessary to decide the issue of strict scrutiny because the 
Illinois scheme cannot survive under even the more permissive standard”). 

108 Id. 
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frighten the Court.109 With weak stare decisis interests supporting it110 and with 
strong First Amendment harms bearing down on it, Abood could not stand. The 
Court overruled the precedent, striking down mandatory agency fees.111 

Although momentous, Janus raised more questions than it settled. Will the 
Court continue to apply the “exacting scrutiny” standard that originated from its 
commercial speech jurisprudence, or will it decide to apply the even more 
exacting strict scrutiny standard?112 How far does the concept of speech qua 
subsidizing go? In other words, if money qualifies as speech, do other forms of 
material benefits—such as providing services like childcare that free others to 
take political positions—count, too?113 Now that Abood has fallen, will the Court 
continue to stand by “labor peace” as a compelling state interest? If so, what will 
constitute such peace? Finally, and most relevant here, how well does the logic 
that drove the Court to reject agency fees as unconstitutional compelled speech 
translate into the compelled association context?  

Before addressing these questions in relation to exclusive representation, 
however, it is necessary to address briefly how the Court’s compelled 
association jurisprudence has developed in this area. While compelled speech 
cases have laid the foundation for future challenges to public-sector exclusive 
representation, theories of compelled association will ultimately be where 
antilabor litigants turn to build on past successes like Janus.  

2. Compelled Association 

Like compelled expression, protections against compelled association have 
also become increasingly important to public-sector labor law. Compelled 
association, too, must survive a heightened level of scrutiny to pass 
constitutional muster.114 The line between compelled association and compelled 
expression, however, is inherently difficult to draw because associating with 
 

109 Id. at 2469 (“In sum, we do not see any reason to treat the free-rider interest any 
differently in the agency-fee context than in any other First Amendment context.”). 

110 Id. at 2478-86. 
111 Id. 
112 Because the Court found that the Illinois statute failed exacting scrutiny, it did not 

determine whether strict scrutiny need apply. Id. at 2465. 
113 Critics of the money-to-speech doctrine have pressed forms of this question since 

Citizens United. See, e.g., Baude & Volokh, supra note 16, at 171. 
114 Where exactly this level falls on the Court’s tiers of scrutiny is murky. See Roberts v. 

U.S. Jaycees, 468 U.S. 609, 623 (1984) (“Infringements on [the right to associate freely] may 
be justified by regulations adopted to serve compelling state interests, unrelated to the 
suppression of ideas, that cannot be achieved through means significantly less restrictive of 
associational freedoms.”). Regardless of its exact specification, neither public- nor private-
sector unions have had a great track record in the Supreme Court over the course of the 
twentieth century when it comes to compelling membership because of judicial scrutiny. See 
Fisk, supra note 16, at 2071 (“There has been only one growth area for freedom of speech in 
the labor field since the 1940s: the right of workers to refuse to join or pay fees to a union.”). 
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others can itself be a form of expression.115 Still, compelled-association issues 
do arise in distinct forms vis-à-vis exclusive representation. 

While it has become increasingly relevant to public-sector unions, compelled 
association case law developed in a context apart from labor law. Briefly stated, 
the Supreme Court’s jurisprudence on associational rights can be split into two 
periods.116 First, during 1950s and 1960s when concerns over both communism 
abroad and segregation at home were widespread in U.S. society and politics, 
the Court found the right of association with the help of insights drawn from 
political scientists.117 Ill-defined, the right of association largely was rootless 
during this era, with the Court struggling to reach a consensus on the textual 
basis for the right.118 These uncertainties gave way to a second era, in which 
equality became the touchstone of the right.119 To solve the ambiguities 
surrounding its textual grounding, the Court split the right in two: intimate 
association, protected by the liberty interests inherent in the Due Process Clause 
of the Fourteenth Amendment; and expressive association, protected by the First 
Amendment.120 Originating in Roberts v. United States Jaycees,121 this division 
facilitated the Court’s holding that a state antidiscrimination law prohibiting sex-
based membership criteria in nongovernmental associations was 
constitutional.122 Even as the Court later backed away from the equality 
considerations that animated Roberts, it reaffirmed the division that had 
underpinned these notions.123 

Amidst these developments arose an opportunity for the Court to apply the 
right of association to exclusive representation: Minnesota Board for 

 

115 See generally Abner S. Greene, “Not in My Name” Claims of Constitutional Right, 98 
B.U. L. REV. 1475 (2018). 

116 The periodization in this paragraph relies heavily on JOHN D. INAZU, LIBERTY’S 

REFUGE: THE FORGOTTEN FREEDOM OF ASSEMBLY 7-8 (2012) (dividing rise of right of 
association into the “national security era” of the late 1940s to early 1960s and the “equality 
era” beginning in early 1960s). 

117 Id. at 63-64 (listing three factors—Civil Rights movement, infighting among Justices, 
and pluralist political theory—that shaped emergence of associational rights during height of 
Cold War). 

118 See, e.g., id. at 84 (detailing how in unanimous NAACP v. Alabama ex rel. Patterson 
opinion that first recognized right of association, “Harlan’s efforts to appease the concerns 
raised by Frankfurter, Douglas, and Black left uncertain both the constitutional source of the 
right of association and its applicability in other contexts”). 

119 See id. at 118-49. 
120 Id. at 135-41. 
121 468 U.S. 609 (1984). 
122 Id. at 617-29 (articulating intimate association and expressive association categories); 

see also INAZU, supra note 116, at 132-35. 
123 See, e.g., Boy Scouts of Am. v. Dale, 530 U.S. 640, 656-57 (2000); Hurley v. Irish-Am. 

Gay, Lesbian, & Bisexual Grp. of Bos., 515 U.S. 557, 580 (1995). 
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Community Colleges v. Knight.124 Fittingly, that case blended the Supreme 
Court’s compelled-expression and compelled-association analyses, highlighting 
the distinctness of the latter. Appellees in Knight were community college 
faculty who were not members of the union that represented their bargaining 
unit.125 They challenged the union’s exclusive representation; specifically, the 
case dealt with the relation of exclusive representation to “meet and confer” 
sessions—meetings in which key employment terms are negotiated.126 

Appellees advanced three claims supporting their contention that the 
Minnesota statute was unconstitutional, all of which failed. First, appellees 
claimed to have “an entitlement to a government audience for their views.”127 
Justice O’Connor, writing for the Court, rejected every iteration of this argument 
outright.128 Second, appellees claimed two First Amendment violations: speech, 
based on an inability to have themselves heard in meet-and-confer sessions; and 
association, based on the exclusive representative appearing on their behalf but 
without their consent at these sessions.129 Once again, the Court was blunt.130 
Appellees’ speech claim failed because “[a] person’s right to speak is not 
infringed when government simply ignores that person while listening to 
others,” as had occurred in the meet-and-confer sessions with the exclusive 
representative.131 Furthermore, appellees’ association claim failed because they 
were not required to become union members.132 On the contrary, in a line of 
logic that would mark later compelled-association cases, the Court noted that 
appellees were “free to form whatever advocacy groups they like.”133 Third, and 
finally, appellees made an Equal Protection claim that the Court quickly 
dispatched: no fundamental right was implicated, and thus the statute need only 
pass rational basis review, which it did.134  

 

124 465 U.S. 271 (1984). 
125 Id. at 278. 
126 Id. at 275-77. Whether the case settled the constitutionality of exclusive representation 

writ large has been debated. In fact, as of December 2018, the extent to which Knight decided 
the constitutionality of exclusive representation in public-sector unions was a matter being 
litigated. See infra Section II.A (detailing ways litigants currently frame Knight). But see 
Bierman v. Dayton, 900 F.3d 570, 574 (8th Cir. 2018) (“The Court summarily affirmed the 
constitutionality of exclusive representation for subjects of mandatory bargaining.”), cert. 
denied, 139 S. Ct. 2043 (2019) (mem.). 

127 Knight, 465 U.S. at 282. 
128 Id. at 283. 
129 Id. at 288-90. 
130 Id. at 288. 
131 Id. 
132 Id. at 289. 
133 Id. 
134 Id. at 291-92. 
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Since the Court decided Knight, it has been the key case dealing with First 
Amendment challenges to exclusive representation, particularly regarding 
compelled association. In the coming years, the case will become increasingly 
central to this conversation.135 Post-Janus, where public-sector unions can no 
longer compel nonmembers to pay agency fees that subsidize activities affecting 
matters of public importance, challenges to exclusive representation based 
primarily on compelled association likely will become more frequent. Without 
a traceable and transferable medium—e.g., money in the case of agency fees—
that forces “speech” out of unwilling speakers, litigants will place more 
emphasis on association, either as the lynchpin of a compelled-speech claim 
(i.e., as linking an unwilling individual to the speech of the exclusive 
representative) or as a harm in itself. The extent to which such arguments may 
succeed is taken up next. 

II. COLLISION COURSE: 
SPEECH AND ASSOCIATION WITHOUT REPRESENTATION 

Public-sector exclusive representation and the First Amendment appear to be 
set on an unavoidable collision course. Indeed, without either reconceiving what 
counts as a harm for First Amendment purposes in general or recognizing the 
vitality of the representative First Amendment in particular, the scope of Janus’s 
impact will be wider than hitherto appreciated. As detailed below, if the 
deregulatory trend of First Amendment jurisprudence is left unchecked, public-
sector unions likely will experience an upheaval in the legal status of exclusive 
representation. While opponents of unions may applaud this development, there 
are reasons to give them pause. As this Part also explains, the ramifications of 
the Supreme Court’s recent First Amendment jurisprudence implicate more than 
just unions. Employers, too, may feel the fallout in the form of a wave of lawsuits 
challenging various employment-related actions on First Amendment grounds. 
Justice Kagan’s dire predictions thus may yet come true—the Supreme Court 
could hand public employees tools for transforming mundane decisions about 
wages and benefits into constitutional issues, ironically at the same time as it 
hands employers tools to deconstruct public-sector unions. 

A. Deregulating Public-Sector Union Representation 

Further extensions of Janus’s logic into the context of public-sector unions 
may deliver what the Court promised Janus alone was not accomplishing: an 
upheaval of U.S. labor law.136 How this upheaval could be achieved, as well as 
what it might look like, is highlighted by two recent cases in which plaintiffs, 
hoping to extend Janus, challenged on First Amendment grounds the 

 

135 See infra Section II.A (detailing how recent cases have framed Knight). 
136 Janus v. AFSCME, 138 S. Ct. 2448, 2471 n.7 (2018) (“[W]e are not in any way 

questioning the foundations of modern labor law.”). 
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constitutionality of exclusive representation: Bierman v. Dayton137 and Uradnik 
v. Inter Faculty Organization.138  

In the early part of 2019, plaintiffs in both cases petitioned the Supreme Court 
to grant certiorari. Although the Supreme Court eventually denied certiorari in 
both cases, the discourse surrounding these cases reached a level of anxiety 
reminiscent of post-Janus commentary while the petitions were pending.139 This 
fact, combined with the positions advanced by the litigants, the organizations 
behind the lawsuits, and the litany of similar actions following in their wake, 
makes these two cases worthy of attention. Even with the Supreme Court’s 
denial of certiorari in Bierman and Uradnik, other plaintiffs await their day in 
court, where they will push legal theories that will become familiar to readers. 

1. Does Exclusive Representation Cause a Cognizable First Amendment 
Harm? 

Both Bierman and Uradnik fit into a broader pattern of litigation in terms of 
legal strategy and parties involved. Taking the cases in turn, Bierman concerned 
home health care providers and, again, Minnesota’s Public Employer Labor 
Relations Association (“PELRA”), particularly the provisions related to 
exclusive representation. Plaintiff-Appellants were parents providing various 
homecare services to their own disabled children.140 Minnesota extended 
PELRA in 2013 to cover those who provided homecare services to disabled 
Medicaid recipients.141 Appellants, who sought to enjoin the state from 
conducting an upcoming union election that might result in recognition of 
Service Employees International Union (“SEIU”) Healthcare Minnesota as their 
exclusive representative, challenged the law, claiming that it “unconstitutionally 
compels them to associate with the exclusive negotiating representative.”142 A 
panel of Eighth Circuit judges disagreed.143 The argument that appellants sought 
to advance, wrote Judge Colloton for the panel, “is foreclosed by Knight.”144 
Rejecting appellant’s narrow reading of the precedent, the Eighth Circuit 

 

137 900 F.3d 570 (8th Cir. 2018), cert. denied, 139 S. Ct. 2043 (2019) (mem.). 
138 No. 18-cv-01895, 2018 WL 4654751, at *1 (D. Minn. Sept. 27, 2018), cert. denied, 139 

S. Ct. 1618 (2019) (mem.). 
139 See, e.g., William A. Herbert & Joseph A. McCartin, Janus’s Progeny? A Supreme 

Court Threat to Majority Rule Looms, AM. PROSPECT (Mar. 21, 2019), 
https://prospect.org/article/januss-progeny-supreme-court-threat-majority-rule-looms [https: 
//perma.cc/98RM-PEZ7] (“At a time when democracy is under attack around the world, the 
Supreme Court is currently contemplating taking two labor rights cases that pose a profound 
threat not just to collective bargaining but to the foundational principle of majority rule.”). 

140 Bierman, 900 F.3d at 572. 
141 Id. at 572-73. 
142 Id. at 572. 
143 Id. at 574. 
144 Id. 
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claimed there was “no meaningful distinction” between the two cases.145 
Furthermore, because Janus did not address the constitutionality of exclusive 
representation, it did not change the outcome.146 Two questions were 
consequently presented by the case in appellants’ petition for certiorari: first, 
whether exclusive representation must survive heightened scrutiny under the 
First Amendment and, second, whether a state may compel nongovernment 
employees to accept an exclusive representative when negotiating with the 
government.147 Disputes about Knight’s proper reading stand between 
answering either question.148  

Nearly identical to Bierman, Uradnik’s plaintiff contested the same 
Minnesota law on First Amendment grounds, claiming that exclusive 
representation unconstitutionally compels both speech and association.149 
Unlike Bierman, the plaintiff in Uradnik—Kathleen Uradnik—was a full-time 
public employee; similar to the plaintiffs in Knight, Uradnik was an academic—
a political science professor at St. Cloud State University.150 In Uradnik’s 
estimation, this fact alone uniquely qualified her case for a grant of certiorari: 
full-time public employment made her case more akin to Janus, in which the 
named plaintiff was also a full-time state employee.151  

Factual and strategic differences aside, however, the legal similarities of the 
First Amendment claims in Bierman and Uradnik are striking. Both claimed that 
Janus requires the Supreme Court to hold that exclusive representation is an 

 

145 Id. 
146 Id. (noting that Janus “never mentioned Knight, and the constitutionality of exclusive 

representation standing alone was not at issue”). 
147 Petition for Writ of Certiorari at i, Bierman v. Dayton, 139 S. Ct. 2043 (2019) 

[hereinafter Bierman, Petition for Writ of Certiorari] (mem.) (No. 18-766), 2018 WL 
6650072, at *i. 

148 See id. at 7 (“The Court should take the first question to end the misconception that 
Knight held the government can designate exclusive representatives to speak for unconsenting 
individuals for any rational basis, without satisfying First Amendment scrutiny.”). 

149 Petition for Writ of Certiorari at 13, Uradnik v. Inter Faculty Org., 139 S. Ct. 1618 
(2019) [hereinafter Uradnik, Petition for Writ of Certiorari] (mem.) (No. 18-719), 2018 WL 
6389625, at *13 (“Review of that issue is warranted because subjecting public workers to 
state-compelled union representation is at odds with ordinary First Amendment doctrine.”). 

150 Id. at 5. 
151 Id. at 9-10. Setting the “typicality” claim aside, if the Court ever decides to follow the 

same course it took in striking down agency fees, then a case like Bierman, not Uradnik, is 
better-suited for the task. Much like in the run-up to Janus where, in Harris, the Court struck 
down agency fees for home care providers because of their more attenuated link to state 
employment, the Bierman petitioner’s connection to government employment was arguably 
more tenuous than was the Uradnik petitioner’s. This would allow the Court to build 
piecemeal the precedent on which to strike down exclusive representation, much like it did 
with agency fees. See supra Section I.B.1 (detailing piecemeal erosion of agency fees’ 
constitutionality). 
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unconstitutional violation of the First Amendment. Both asserted that exclusive 
representation creates harms in the forms of compelled expression (the exclusive 
representative speaks for those represented) and compelled association (those 
represented are forced to associate with the views espoused by the 
representative). And both claimed that by reading Knight to have ruled on the 
constitutionality of exclusive representation, lower courts have broadly 
misconstrued what is actually a narrow holding concerning meet-and-confer 
sessions. In other words, for the plaintiffs in both Bierman and Uradnik, striking 
down exclusive representation is simply the logical next step in the Supreme 
Court’s deregulatory First Amendment jurisprudence. 

Unsurprisingly, given the similarities, Bierman and Uradnik are not sui 
generis. Both before Janus and since, litigants in several circuits and states have 
sought injunctive relief against exclusive representation.152 Both the facts and 
legal strategies of these cases bear considerable resemblance to one another. Of 
course, to have standing to challenge the exclusive representation by a public-
sector union, the plaintiff must be someone whom the union alleges to 
represent—a point not lost on former Illinois Governor Rauner.153 Beyond this 
obvious commonality, the main arguments for relief have been premised on 
similar First Amendment claims; all alleged that exclusive representation caused 
cognizable harms in the form of compelled expression and association. While 

 

152 See, e.g., Mentele v. Inslee, 916 F.3d 783, 785 (9th Cir. 2019) (alleging that “First 
Amendment right to expressive association was violated when Washington recognized [the 
Service Employees International Union Local 925] as the exclusive bargaining representative 
for all childcare providers”), petition for cert. filed, No. 18-1492 (U.S. May 24, 2019); Hill v. 
Serv. Emps. Int’l Union, 850 F.3d 861, 862 (7th Cir. 2017) (challenging “exclusive-
bargaining-representative provisions” of the law); Jarvis v. Cuomo, 660 F. App’x 72, 74 (2d 
Cir. 2016) (claiming that “defendants violated their First Amendment rights in enacting and 
enforcing legislation allowing home child-care providers within a state-designated bargaining 
unit to elect an exclusive representative to bargain collectively with the state”); D’Agostino 
v. Baker, 812 F.3d 240, 242 (1st Cir. 2016) (challenging “statutory scheme that authorizes the 
selection of an exclusive bargaining agent to agree on terms that affect their relationships with 
their clients and the government”); Crockett v. NEA-Alaska, 367 F. Supp. 3d 996, 1001 (D. 
Alaska 2019) (seeking “injunctive relief to prevent the future collection of fair-share fees” 
and requesting “prospective relief that would make Alaska’s exclusive representative 
collective bargaining system unlawful and prevent its future use”), appeal docketed, No. 19-
35299 (9th Cir. Apr. 12, 2019); Reisman v. Associated Faculties of Univ. of Me., 356 F. Supp. 
3d 173, 174-75 (D. Me. 2018) (claiming that “the Act violates his First Amendment Rights 
of free speech and association by . . . enabling the Defendant . . . to bargain collectively and 
exclusively on behalf of all employees who comprise the bargaining unit”), appeal docketed, 
No. 18-2201 (1st Cir. Dec. 7, 2018); Branch v. Commonwealth Emp’t Relations Bd., 120 
N.E.3d 1163, 1173 (Mass. 2019) (holding link between exclusive representation and 
membership requirements insufficient for First Amendment challenge), petition for cert. filed, 
No. 19-51 (U.S. July 8, 2019). 

153 See supra note 2 and accompanying text (noting Governor Rauner’s standing problem 
that kept him from being named plaintiff in Janus). 
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Janus has provided an additional tool, the chronology reveals a settled legal 
strategy: litigants who brought suits with such arguments before Janus based 
these claims on existing precedents. Every case has also had to deal with Knight. 
To this end, litigants have not been so bold as to call for it to be overturned but 
instead have argued that lower courts have misread the decision, construing it 
too broadly. Finally, the organizations both representing the challengers and 
filing amicus curiae briefs have been ideologically conservative enterprises 
whose stated missions generally involve limiting organizations like public-
sector unions.154 These firms have an incentive to seek out clients specifically to 
advance arguments supporting the deregulatory First Amendment 
interpretation.155 Thus, even despite the Supreme Court’s decision to deny 
certiorari in Bierman and Uradnik, there is likely to continue to be a steady 
stream of challenges to exclusive representation on First Amendment grounds 
until the Court does grant similar petitioners a hearing.  

What, then, are the merits of these arguments? Because they are 
representative—though perhaps not exclusively—of the challenges listed above, 
returning to the questions presented in Bierman’s petition for certiorari is 
instructive. Those questions were: 

1. Can the government designate an exclusive representative to speak for 
individuals for any rational basis, or is this mandatory expressive 
association permissible only if it satisfies heightened First Amendment 
scrutiny? 

2. If exclusive representation is subject to First Amendment scrutiny, is it 
constitutional for the government to compel individuals who are not 
government employees to accept an organization as their exclusive 
representative for dealing with the government?156 

To respond “Yes” to the first question and “No” to the second, a petitioner 
must convince the Supreme Court that the lower court misread Knight. One 
argument to this end is that Knight dealt only with the issue of whether a state 
could exclude employees from meet-and-confer sessions, substituting the 
workers with a union representative.157 In this reading, the case did not touch on 
the constitutionality of exclusive representation and quoting it for that 

 

154 See, e.g., Brief of Amicus Curiae the Competitive Enterprise Institute in Support of 
Petitioner at 1, Uradnik v. Inter Faculty Org., 139 S. Ct. 1618 (2019) (mem.) (No. 18-719), 
2018 WL 6929771, at *1 (detailing interests of amicus curiae as organization “dedicated to 
promoting the principles of free markets and limited government”). 

155 See STEVEN M. TELES, THE RISE OF THE CONSERVATIVE LEGAL MOVEMENT 58-89, 220-
64 (2008) (charting evolution and dynamic of conservative public-interest law firms). 

156 See Bierman, Petition for Writ of Certiorari, supra note 147, at 8. 
157 Id. at 26-28. 
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proposition merely plucks lines out of context.158 Indeed, in this view, a reading 
of Knight to the contrary is nonsensical.159   

While it is the approach challengers have adopted, this interpretative strategy 
relies on narrowing Knight more than its text warrants. As the Eighth Circuit 
noted in Bierman, “a fair reading of Knight is not so narrow.”160 Rather, Knight 
summarily decided that exclusive representation is constitutional in order to 
reverse the district court’s holding “that appellees had been unconstitutionally 
denied an opportunity to participate in their public employer’s making of 
policy.”161 Although cursory, finding exclusive representation to be 
constitutional was logically a part of the Court rejecting appellees’ First 
Amendment claims in Knight, a necessary first step in reaching this 
conclusion.162 Exclusive representation was, after all, the mechanism for 
preventing employees from attending the meet-and-confer sessions in question, 
the lynchpin of appellees’ speech and association claims.163  

A better strategy would be to argue that the Supreme Court should overturn 
Knight outright. Once again, the Eighth Circuit in Bierman gestured towards 
what this argument would look like, noting that Janus “arguably undermines 
some of [Knight’s] reasoning.”164  

Even if read broadly as lower courts have, Knight appears incongruent with 
other areas of First Amendment jurisprudence. The Supreme Court sidestepped 
in Knight the necessity of applying heightened scrutiny by holding that exclusive 
representation, at least in the meet-and-confer context, violated neither speech 
nor associational rights for three principal reasons: ignoring a speaker causes no 

 

158 Id. at 28. 
159 Id. at 28-29. 
160 Bierman v. Dayton, 900 F.3d 570, 574 (8th Cir. 2018), cert. denied, 139 S. Ct. 2043 

(2019) (mem.). 
161 Minn. State Bd. for Cmty. Colls. v. Knight, 465 U.S. 271, 292 (1984). 
162 See Bierman, 900 F.3d at 574 (“The Court summarily affirmed the constitutionality of 

exclusive representation for subjects of mandatory bargaining. And the Court discussed more 
broadly the fact that the State treated the position of the exclusive representative as the official 
position of the faculty, even though not every instructor agreed, but nonetheless ruled that the 
exclusive representation did not impinge on the right of association.” (citations omitted)). 

163 Other courts have seen a greater distinction between the facts in Knight and those 
presented by cases currently challenging public-sector union exclusive representation. See 
Mentele v. Inslee, 916 F.3d 783, 788 (9th Cir. 2019) (acknowledging “that Knight’s 
recognition that a state cannot be forced to negotiate or meet with individual employees is 
arguably distinct from [the] contention that employees’ associational rights are implicated 
when a state recognizes an exclusive bargaining representative with which non-union 
employees disagree” (footnote omitted)), petition for cert. filed, No. 18-1492 (May 24, 2019). 
Notably, however, these courts have still found Knight controlling on the question of 
exclusive representation’s constitutionality. Id. (“Despite these differences, Knight is a closer 
fit than Janus.”). 

164 Bierman, 900 F.3d at 574. 
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First Amendment harm, nonmembers were not forced to join the union, and 
dissenting voices could create their own nonunion associations to advocate their 
positions.165 These reasons, however, turn on assumptions that are not shared by 
advocates of the deregulatory First Amendment.166 For instance, the Knight 
Court understood the link between “representative” and “represented loosely”: 
unions represent employees in limited circumstances, meaning that those 
represented by the organizations are not tacitly responsible for the unions’ views 
and actions because the sinews connecting representatives to those represented 
were simply too tenuous.167 Current challengers of exclusive representation take 
a more formalistic view, wherein responsibility flows from the representative to 
the represented, despite no decision by the latter to join the union in question.168 
The result of this formalist view is that association vis-à-vis exclusive 
representation has much in common with speech vis-à-vis agency fees: each 
compel the sharing of views on employment issues. Because of their public 
importance, compulsion of such views warranted exacting scrutiny in Janus, not 
rational basis review as in Knight. 

Should either plaintiff’s reading of Knight come to prevail, then the question 
of exclusive representation’s constitutionality would break out onto the open 
terrain of First Amendment interpretation. As previously indicated, the success 
of these challenges largely depends on drawing convincing analogies between 
the compelled speech logic of the Janus line of cases and the compelled 
association harm allegedly present in exclusive representation, an approach 
challengers have adopted. Courts have, however, long noted that exclusive 
representation at least implicates associational interests linked to the First 
Amendment.169 The Supreme Court’s recent willingness to see issues of public 

 

165 Knight, 465 U.S. at 291 (“The interest of appellees that is affected—the interest in a 
government audience for their policy views—finds no special protection in the Constitution. 
There being no other reason to invoke heightened scrutiny, the challenged state action ‘need 
only rationally further a legitimate state purpose’ to be valid under the Equal Protection 
Clause.” (quoting Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 54 
(1983))). 

166 Scholars have tacitly recognized this point by noting the deregulatory consequences of 
overturning Knight, effects that the plaintiffs in Bierman and Uradnik no doubt embrace. See 
Abu El-Haj, supra note 16, at 1320 (“[I]t is worth recognizing that a reversal of Knight would 
also amount to a formal return to Lochnerism, and a rejection of the long recognized 
prerogative of legislatures to regulate the economy.”). 

167 Knight, 465 U.S. at 289 (stressing importance of appellees not being required to join 
the union, which would create unconstitutional associational harm). 

168 See HANNA FENICHEL PITKIN, THE CONCEPT OF REPRESENTATION 39 (1967) (defining 
formalist view as one where representative’s “rights have been enlarged and his 
responsibilities have been (if anything) decreased. The represented, in contrast, has acquired 
new responsibilities and (if anything) given up some of his rights”). 

169 See, e.g., Mulhall v. UNITE HERE LOCAL 355, 618 F.3d 1279, 1286-87 (11th Cir. 
2010) (holding that public employee challenging, in part, prospective exclusive representative 



  

2019] THE REPRESENTATIVE FIRST AMENDMENT 2277 

 

concern in discussions about routine employment terms and conditions like 
wages, hours, and benefits only infuses heightened sensitivity into this 
awareness, making the existence of a harm cognizable under the First 
Amendment all the more likely.170 Given this trend, and assuming it is left 
unchecked, it would be difficult to square applying rational scrutiny to exclusive 
representation.171  

2. Does Exclusive Representation Survive Exacting Scrutiny? 

If the Supreme Court accepted that exclusive representation presented the sort 
of associational harms akin to those created by the compelled speech of agency 
fees, then the Court would have to confront at least some of the questions that 
Janus left open. The Supreme Court would have to subject exclusive 
representation at least to “exacting scrutiny” as it did in Janus. What “exacting 
scrutiny” would exactly entail in this context is unclear. Whether “labor peace” 
as Abood conceived it—and as Janus assumed it—is a compelling government 
end may be on the table, as would any other interest that unions put forward, like 
solving collective-action problems. So, too, would the issue of whether 
exclusive representation is sufficiently tailored—i.e., “cannot be achieved 
through means significantly less restrictive of associational freedoms”172—to 
achieve this end.  

To tackle these issues, it is best first to contextualize them. Consider what 
may happen in states where public-sector unions are allowed to collectively 
bargain if the Supreme Court decides exclusive representation is 

 

status of union has “cognizable associational interest under the First Amendment” for 
standing purposes). 

170 Commentators have long expressed concern about the growing reach of the “public 
concern” idea in First Amendment jurisprudence. See, e.g., Cynthia L. Estlund, Speech on 
Matters of Public Concern: The Perils of an Emerging First Amendment Category, 59 GEO. 
WASH. L. REV. 1, 3 (1990) (“The public concern test will generate, by the inexorable operation 
of stare decisis, a judicially approved catalogue of legitimate subjects of public discussion. 
That prospect alone should condemn the entire undertaking, for the Constitution empowers 
the people, not any branch of the government, to define the public agenda.”). 

171 To this end, Janus makes it more difficult to contend that First Amendment doctrine in 
its current state simply in no way presents problems of compelled association for exclusive 
representation. Arguments to the contrary assume, in part, that public-sector unions do not 
engage in the type of expressive conduct that the First Amendment guards against compelling. 
See Abu El-Haj, supra note 16, at 1315 (“The union, as economic association, does not qualify 
as an expressive association under existing First Amendment doctrine.”). But Janus was based 
on opposite assumptions. Thus, what is needed is “a compelling account, grounded in existing 
freedom of association doctrine, as well as basic First Amendment principle” that provides 
positive, alternative support for exclusive representation. Id. at 1319. Part III of this Note aims 
to provide such an account. 

172 Knox v. Serv. Emps. Int’l Union, Local 1000, 567 U.S. 298, 310 (2012) (quoting 
Roberts v. U.S. Jaycees, 468 U.S. 609, 623 (1984). 
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unconstitutional. The consequences of a decision holding exclusive 
representation to be unconstitutional on either associational or speech grounds 
would ripple through the workplace, affecting both employees and employers.  

On the one hand, the effects of such a decision on unions could sow more 
chaos than Janus’s striking down agency fees has.173 Workers’ ability to make 
the most out of union membership may be hindered.174 Because unions rely on 
leveraging numbers to make gains for employees, exclusive representation is a 
key tool for allowing collective bargaining to function.175 Exclusive 
representation allows a majority union to bargain without fear that a minority 
union will undercut their position.176 Thus, to be effective in collective 
bargaining, employees must be able to negotiate with the employer in a one-to-
one ratio: the employees’ interests versus the employer’s interests. Otherwise, 
negotiations turn into what they were prior to modern unionization: multiple 
unions or even disparate individuals bargaining in isolation with management.177 
Thus, the collective-action problems of the old days of unionization would 
become new again.178  

On the other hand, government employers would face the prospect of 
negotiating with multiple unions for the same bargaining unit. While some 
employers may be able to play different unions off of one another, thus driving 
down the cost of the final bargain, the prospect of a chaotic workplace could 

 

173 See Ann C. Hodges, Imagining U.S. Labor Relations Without Union Security, 28 EMP. 
RESPONSIBILITIES & RTS. J. 135, 142 (2016) (detailing threats to union stability that would 
emerge without exclusive representation). 

174 Id. at 140-42. But see Mark Harcourt & Helen Lam, How Much Would US Union 
Membership Increase Under a Policy of Non-Exclusive Representation?, 32 EMP. REL. 89, 96 
(2010) (“Exclusivity and majority rule were supposed to make unions more powerful by 
binding workers together in a single bargaining unit, all contributing their dues, all working 
closely with the one union, and all striking together en masse. In reality, this has not 
happened.”). 

175 See Joseph D. Reid, Jr. & Michael M. Kurth, The Contribution of Exclusive 
Representation to Union Strength, 5 J. LAB. RES. 391, 391 (1984). 

176 See Hodges, supra note 173, at 142 (noting that without exclusive representation, 
“[e]ach union would prioritize in negotiations the interests of its members”). 

177 Id. (“Minority bargaining would require, indeed allow, the union to represent only its 
members. This practice was common in the early years after the passage of the NLRA.” 
(citation omitted)). 

178 Fittingly, the strands of modern social theory that identify and tackle “collective action 
problems” are rooted in a work that took as a paradigm issue collective bargaining and 
unionization. See MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND 

THE THEORY OF GROUPS 66-97 (1965) (discussing various collective-action problems that 
arise in unions as case study for broader theory); Brishen Rogers, Three Concepts of 
Workplace Freedom of Association, 37 BERKELEY J. EMP. & LAB. L. 177, 185 (2016) 
(“Indeed, this free-rider problem is so pervasive that it formed the basis for Mancur Olsen’s 
[sic] seminal book, The Logic of Collective Action.”). 
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also loom.179 Without exclusive representation, rival unions may compete 
against one another for hegemony among employees.180 Indeed, this concern, 
more so than issues related to free riding or other collective-action problems, 
animated Abood’s discussion of “labor peace” as a compelling government 
interest: agency fees were meant to protect government interests as much as they 
were meant to protect employees’ interests.181 Without labor peace so 
conceived, as a compelling government interest, unrest may be the norm with 
which public-sector employers will have to learn to live. 

Salient as the concerns of both public employees and government employers 
may be, neither is on firm ground to claim the mantle of a compelling 
government interest given the current thrust of First Amendment jurisprudence. 
The Court rejected arguments that solving a similar type of collective-action 
problem (i.e., free riders) represented a compelling government interest in 
Janus.182 If anything, the Court may be even less sympathetic to the notion that 
solving collective action problems in this context is a compelling government 
interest. After all, unlike in striking down agency fees, unions would presumably 
not have to provide services to nonpaying employees if the organizations could 
no longer claim exclusive representation. Other unions could step in to 
collectively bargain for or provide legal representation to groups of workers. 
Therefore, the Court may determine that the burden on unions would be 
lessened, not increased, by a decision striking down exclusive representation.  

Government employers—or, more likely, unions—could point to Janus’s 
discussion of “labor peace” to bolster the case for this being a suitably 
compelling end, but this, too, is shaky. Challengers of exclusive representation 
have repeatedly deemed the interest overly vague, allowing nearly anything 

 

179 George Schatzki, Majority Rule, Exclusive Representation, and the Interests of 
Individual Workers: Should Exclusivity Be Abolished?, 123 U. PA. L. REV. 897, 938 (1975) 
(observing that, without exclusive representation, “some employers may gain by the apparent 
loss of employee unity, while other employers may lose because of the multiplicity of unions, 
negotiations, and grievances”). 

180 Some commentators have viewed this prospect with relish, seeing it as the first step in 
establishing ideologically oriented unions in the public workplace. See Edward Ring, The 
Varieties and Potential Impact of Post-Janus Litigation, CAL. POL’Y CTR. (Dec. 5, 2018), 
https://californiapolicycenter.org/the-varieties-and-the-potential-impact-of-post-janus-
litigation/ [https://perma.cc/E5DG-WF52] (deeming prospect of ideologically conservative 
public-sector unions “tantalizing”). 

181 Abood v. Detroit Bd. of Educ., 431 U.S. 209, 224 (1977) (noting “confusion and 
conflict that could arise if rival teachers’ unions, holding quite different views as to the proper 
class hours, class sizes, holidays, tenure provisions, and grievance procedures, each sought to 
obtain the employer’s agreement”), overruled by Janus v. AFSCME, 138 S. Ct. 2448 (2018). 

182 See Janus v. AFSCME, 138 S. Ct. 2448, 2477 (2018) (“As we have noted, ‘free-rider 
arguments . . . are generally insufficient to overcome First Amendment objections.’” 
(omission in original) (quoting Knox v. Serv. Emps. Int’l Union, Local 1000, 567 U.S. 298, 
311 (2012))). 
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affecting the workplace to fall within its rubric.183 Furthermore, even should the 
Court assume arguendo that labor peace as Abood conceived it is a compelling 
government interest, there likely are means of achieving this end that are less 
intrusive to associational and speech rights as conceived by the deregulatory 
First Amendment. For example, some European countries allow multiple unions 
to represent employees within a bargaining unit without workplaces descending 
into total anarchy, though the processes of reaching agreements are admittedly 
more complicated and protracted.184 Exclusive representation, in other words, 
may not be necessary to achieve labor peace. Or at least, it may not appear 
sufficiently tailored to that end. One way or another, then, the conflict between 
public-sector exclusive representation and the deregulatory First Amendment is 
coming.  

B. Deregulating Nonunion Public-Sector Representation 

Employers, both public and private, have had much to cheer in the current 
Supreme Court’s First Amendment jurisprudence. In general, the Roberts Court 
has proven to be among the most—if not the most—business-friendly Supreme 
Courts.185 Few areas of law have showcased this trend more than the intersection 
of employment law and the First Amendment.186  

Yet an ever more robust deregulatory First Amendment could provide tools 
for public-sector employees seeking to oppose management in ways outside the 
constraints of formal unions. Such tools would put to lie prior concerns the Court 
has expressed about free-wheeling applications of First Amendment protections 
to government employees.187 In Justice Kagan’s words, should notions of speech 
and association protected by the First Amendment continue to grow unchecked, 
“government employers would then have far less control over their workforces 
than private employers do.”188 
 

183 See, e.g., Urdanik, Petition for Writ of Certiorari, supra note 149, at 2 (arguing that 
“vague references to ‘labor peace’” do not constitute a sufficiently compelling interest). 

184 See Hodges, supra note 173, at 142 (“Based on the European experience, multiple 
representation makes both bargaining and contract administration more complex.” (citation 
omitted)). 

185 See Lee Epstein, William M. Landes & Richard A. Posner, How Business Fares in the 
Supreme Court, 97 MINN. L. REV. 1431, 1449 (2013) (noting that “five of the ten Justices 
since 1946 friendliest to business are serving currently”). 

186 See GREGORY P. MAGARIAN, MANAGED SPEECH: THE ROBERTS COURT’S FIRST 

AMENDMENT 50-57 (2017) (detailing how Roberts Court prioritizes for-profit speech). 
187 Borough of Duryea v. Guarnieri, 564 U.S. 379, 390-91 (2011) (“Unrestrained 

application of the Petition Clause in the context of government employment would subject a 
wide range of government operations to invasive judicial superintendence.”); Bd. of Cty. 
Comm’rs v. Umbehr, 518 U.S. 668, 675 (1996) (holding, in public-employment context, that 
“First Amendment does not create property or tenure rights, and does not guarantee absolute 
freedom of speech”); Connick v. Myers, 461 U.S. 138, 146 (1983) (voicing hesitation on First 
Amendment grounds over exercise of judicial review of ordinary employment decisions). 

188 Janus v. AFSCME, 138 S. Ct. 2448, 2496 (2018) (Kagan, J., dissenting). 
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To illustrate how, consider a hypothetical. Faced with budget cuts imposed 
by an austere legislature, a state university decides it must cut positions. There 
are no public-sector unions in this state, and every employee at the university is 
at-will; therefore, there are a range of options for how to proceed. The university 
president carefully studies how resources are allocated and determines that 
administrators are both costlier and less central to the university’s educational 
mission than faculty members. Administrative functions are also easier to 
outsource to cheaper private contractors, which is what the president decides to 
do.  

In the process of downsizing, the president discovers something else: 
administrators have been spending an inordinate amount of time and resources 
dealing with employment issues raised by individual university employees, such 
as wages, benefits, and hours. To minimize the costs associated with these 
discussions and for which the private contractors will bill, the university 
president issues a new policy. From this day forward, all matters concerning 
employment issues must be discussed exclusively with the human resources 
(“HR”) contractor. The HR contractor will make recommendations to the 
president and will do so with the mission of representing faculty and staff’s 
collective best interests, making allowances for relevant differences according 
to position (e.g., assistant professors compared to full professors, etc.).189 To 
prevent similar wastes of time and resources as occurred before, the president, 
who has the sole authority to make decisions about employment policies, will 
only consider proposals offered by the HR contractor. A stringent new meeting 
protocol prevents anyone other than the HR contractor from meeting with the 
president to discuss employment concerns, incentivizing faculty and staff to 
follow the new policy’s protocol. Indeed, when one professor approaches the 
president on the quad after the new policy goes into effect to complain about it, 
the president flees before the professor even speaks, sprinting past onlookers and 
into the nearest building, in which he barricades himself until nightfall.  

While many of the facts in this hypothetical will be familiar to employees of 
public universities (especially those following the growing reliance on 
contingent labor like adjuncts and the concurrent decline of faculties’ role in 
university governance),190 the logic behind the inevitable lawsuit filed by the 
spurned professor merely reflects the implications of Janus’s expanded notions 
of what counts as speech, association, or issues of “public concern” when 
applied to practices analogous to exclusive representation. Such expansions will 
increase the potential for routine organizational disputes to grow into 

 

189 To assuage growing concern among tenured faculty that their interests will not be 
adequately represented, the president includes in the HR contractor’s employment agreement 
a clause that mandates a duty of fair representation of all represented. 

190 See LARRY G. GERBER, THE RISE AND DECLINE OF FACULTY GOVERNANCE 118-64 
(2014) (tracing decline over past several decades in faculty governance with rise of corporate 
approach to higher education). 
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constitutional issues.191 The hypothetical above outlines only one way these 
constitutional issues may arise in the employment context. Others will crop 
up.192 Hooked to the amorphous notion of “public concern,” compelled speech 
and associational claims could arise in the context of any number of routine 
determinations of wages and benefits.193 Returning to the hypothetical, 
employees at the state university could dispute the compelled association with 
the HR contractor, both because of the link the president’s new policy creates 
with the contractor’s speech and as an associational harm in itself.194 Although 
there is a government speech exception for expression done by state entities and 
agents,195 applying it here would be more akin to a government exclusive 
representative exception—exactly the sort of exception the plaintiffs in Bierman 
and Uradnik sought to eliminate!196  

The full scope of the challenges that employers may face should the Supreme 
Court hold exclusive representation to be a violation of the First Amendment is 
difficult to assess, providing an additional reason to proceed cautiously. Some 
commentators, for example, have speculated that cases like Janus may prompt 
the Court to adopt a more expansive approach to state action, expanding the 
deregulatory First Amendment into the realm of private labor relations—a 
possibility that will become only more plausible if exclusive representation falls 

 

191 See Theo A. Lesczynski, Note, Redefining Workplace Speech After Janus, 113 NW. U. 
L. REV. 885, 886 (2019) (noting how “public workplace could transform into a town hall 
meeting of employee grievances” under expanded protection of employee speech). 

192 Id. at 911-15 (outlining problems that may arise in context of union-related speech, 
union official speech, and routine workplace speech). 

193 Id. at 915 (noting connection between “[c]ompensation, merit pay, work duties, 
evaluation, promotion, and seniority” to issues of public concern such as public expenditures). 

194 Indeed, one of the fears that opponents of exclusive representation have expressed is of 
state governments appointing representatives directly, without the intermediary of union 
election mechanisms and in realms far flung from the employment context. See, e.g., Brief of 
Amicus Curiae National Right to Work Legal Defense Foundation in Support of Petitioner at 
7, Uradnik v. Inter Faculty Org., 139 S. Ct. 1618 (2019) (mem.) (No. 18-719), 2019 WL 
102496, at *7 (arguing that holding exclusive representation to rational-basis scrutiny will 
“permit the government to appoint, for any rational basis, an exclusive representative to speak 
and contract for professions, industries, or other discrete groups of citizens in their relations 
with the government”). This fear is addressed directly later in the Note. See infra Section 
III.C. 

195 See EUGENE VOLOKH, FIRST AMENDMENT AND RELATED STATUTES: PROBLEMS, CASES 

AND POLICY ARGUMENTS 435-36 (Robert C. Clark et al. eds., 2001) (discussing government 
speech exception). 

196 Should the exception apply, states could simply pay unions directly to perform the work 
of the HR contractor. In the wake of Janus, policy discussions about direct subsidization of 
public-sector unions are already circulating. See Tang, supra note 66, at 26-43 (discussing 
merits of state subsidization of public-sector unions). 
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in the public sector.197 While this Note does not attempt to provide an exhaustive 
list and analysis of such consequences, considerations of these effects is proper 
given both the possible magnitude of the disruptions awaiting employer-
employee relationships and the source of such disruptions. As discussed below, 
the current boundless quality of First Amendment jurisprudence is due in large 
part to the normative judgments that underpin it—normative judgments for 
which there are feasible alternatives.198  

III. THE REPRESENTATIVE FIRST AMENDMENT 

The collision course detailed in Part II is avoidable. The First Amendment 
does more than deregulate; it also protects duly constituted representative 
associations. In other words, the First Amendment safeguards the ends of 
democracy (i.e., representation) as well as its means (i.e., speech and 
association). All this is encapsulated in and protected by what this Note has 
deemed the “representative First Amendment.” 

At first blush, the general contours of the representative First Amendment are 
abstract. But its normative and jurisprudential foundations are grounded in 
considerations many observers will find familiar. Considerations of these 
grounds serve both to give the interpretation legitimacy and to flesh it out. 
Ultimately, however, the purpose ahead is practical: to show how exclusive 
representation is secure under this interpretation. 

A. Democracy Represented: Normative Foundations  

The representative First Amendment rests on firm normative grounds. 
Assessing these is a crucial first step to its application. Determining whether a 
law will hold up to a First Amendment challenge requires surveying the 
landscape of value judgments that shape this area of jurisprudence. Like tectonic 
plates, they are constantly shifting, often imperceptibly but to great effect, rarely, 
if ever, in full alignment.199 First Amendment protections currently extend well 
beyond what were once considered controversial candidates for inclusion, such 
as paintings, sculpture, or dance.200 Money, for instance, is now a form of 

 

197 See Joseph E. Slater, Will Labor Law Prompt Conservative Justices to Adopt a Radical 
Theory of State Action?, 96 NEB. L. REV. 62, 94-98 (2017) (tracing implication of finding 
state action in private-sector union security agreements). 

198 See infra Section III.A (noting role normative judgments play in current First 
Amendment challenges to exclusive representation). 

199 See supra Section I.B (chronicling shifts in First Amendment values); see also Pnina 
Lahav, Holmes and Brandeis: Libertarian and Republican Justifications for Free Speech, 4 
J.L. & POL. 451, 454-66 (1988) (detailing how both Libertarian and Republican political 
theories shaped seminal First Amendment free speech cases). 

200 See, e.g., Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47 
IND. L.J. 1, 27 (1971) (rejecting reasoning that would extend First Amendment protections 
enjoyed by political expression to artistic analogs). 
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expression (or rather, the spending of money by corporations during election 
cycles is a form of expression), one that contributes to democratic discourse and 
decision-making.201 Thus, to claim that the values underpinning the First 
Amendment are to some extent not fluid strains credulity. 

Several factors contribute to this fluidity. First, for many cases there is no line 
inherent to the First Amendment where the distinction between expression and 
nonexpression or association and nonassociation may be drawn.202 Rather, 
boundaries that, from a textualist perspective, seem arbitrary determine what is 
protected, and leave some areas of law like securities regulation much less 
exposed to First Amendment protections than other comparable areas.203 
Second, because of inherent textual ambiguity and indeterminate originalist 
evidence, other values—sometimes dictated as much by the broader 
contemporary context as by philosophical or legal commitments—fill 
interpretative gaps.204 Finally, the ability of a chosen line to delineate cognizable 
harms depends on a blend of traditional remedial principles and concerns unique 
to the First Amendment. In the case of agency fees, money is traceable; its 
compelled taking removes something of value from one party and gives it to 
another, allowing the latter to amplify their speech at, quite literally, the former’s 
expense.205 While this last stage does not determine what does qualify as a harm 
(that takes a substantive value), it can determine what does not qualify. If a harm 
is too ephemeral, it cannot be remedied, unless litigants rely upon a chilling 
theory (which itself invokes substantive values).206 

 

201 See Citizens United v. FEC, 558 U.S. 310, 360 (2010) (“The fact that a corporation, or 
any other speaker, is willing to spend money to try to persuade voters presupposes that the 
people have the ultimate influence over elected officials.”); Jedediah Purdy, Neoliberal 
Constitutionalism: Lochnerism for a New Economy, 77 LAW & CONTEMP. PROBS., no. 4, 2014, 
at 195, 198-203 (analyzing recent shifts in First Amendment values that cover money-speech 
nexus more expansively). 

202 Frederick Schauer, The Boundaries of the First Amendment: A Preliminary Exploration 
of Constitutional Salience, 117 HARV. L. REV. 1765, 1768 (2004) (“[T]he boundaries of the 
First Amendment, far more than the doctrine lying within those boundaries, turn out to be a 
function of a complex and seemingly serendipitous array of factors that cannot be (or at least 
have not been) reduced to or explained by legal doctrine or by the background philosophical 
ideas and ideals of the First Amendment.”). 

203 See id. at 1779-89. 
204 See id. at 1768 (“If it is true that more of the First Amendment is explained by its 

boundaries than we have previously thought, it may also be the case that less of the First 
Amendment can be explained by the tools of legal and constitutional analysis than we have 
formerly recognized.”). 

205 Janus v. AFSCME, 138 S. Ct. 2448, 2464-65 (2018) (discussing compelled monetary 
subsidization of speech and First Amendment harms). 

206 See Note, The Chilling Effect in Constitutional Law, 69 COLUM. L. REV. 808, 809 
(1969) (“Chilling may justify the relaxation of rules which inhibit the litigation of 
constitutional claims in the federal courts; be proof of irreparable injury and a basis for 
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While this fluidity may frustrate those seeking bright-line rules, it also 
encapsulates the nature of the jurisprudence in this area, focusing commentators’ 
attention on the contingency and partialness of interpretations and thus allowing 
for multiple readings of the First Amendment to legitimately coexist. Take the 
deregulatory First Amendment interpretation.  

Interpretations at the crossroads of public-sector labor law and the First 
Amendment currently carry with them deregulatory assumptions based on the 
view that no shared public beliefs can be presumed.207 Consequently, public-
sector unions appear as sites of ideological indoctrination rather than as 
promoters of “all-purpose goods,” such as higher wages or job security, that any 
reasonable member of the public generally may be presumed to desire if they 
were in a government employee’s shoes.208 This reasoning follows from the 
values on which advocates rely. To draw lines of what is and is not protected in 
this reading, advocates invoke the “marketplace of ideas”—emphasis on 
market.209 Much like its economic equivalent, the metaphor of the marketplace 
isolates expression as a series of exchanges between discrete individuals, 
stripping the notion of public beliefs of any autonomy and limiting cognizable 
harms to those falling on individuals or aggregations of individuals, not groups 
qua groups.210 Thus, to paraphrase then-Judge Cardozo from a different context, 
the marketplace metaphor must be narrowly watched, lest it enslave rather than 
liberate First Amendment jurisprudence.211  

Alternatively, the representative-First-Amendment interpretation captures a 
different fundamental value upon which the First Amendment is based: the 

 

injunctive relief; or demonstrate the need to create a substantive immunity from governmental 
control.”). 

207 See Garden, supra note 18, at 340-48 (discussing recent public-sector union cases 
involving First Amendment claims). 

208 See Stuart White, Trade Unionism in a Liberal State, in FREEDOM OF ASSOCIATION 330, 
335 (Amy Gutmann ed., 1998) (“[T]he primary purposes of a trade union, qua trade union, 
are essentially instrumental in kind: to increase members’ access to certain all-purpose goods 
such as employment and income.”); see also John Rawls, The Idea of Public Reason Revisited, 
64 U. CHI. L. REV. 765, 766 (1997) (noting centrality of assuming reasonable public that 
argues for ends in generally acceptable terms for democratic theory). 

209 See Rogers, supra note 178, at 202 (“The neoliberal approach to workplace [freedom 
of association] collapses the distinction between political and economic action. Market 
behavior simply is expressive behavior, and ‘negative economic liberty [is] a touchstone 
personal freedom.’” (second alteration in original) (quoting David Singh Grewal & Jedediah 
Purdy, Introduction: Law and Neoliberalism, 77 LAW & CONTEMP. PROBS., no. 4, 2014, at 1, 
13)). 

210 Id. at 199-206 (analyzing atomizing effects of market metaphor). 
211 Berkey v. Third Ave. Ry. Co., 155 N.E. 58, 61 (N.Y. 1926) (“Metaphors in law are to 

be narrowly watched, for starting as devices to liberate thought, they end often by enslaving 
it.”). 
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people collectively are sovereign.212 Collective determination is the foundation 
of the democratic regime set out in the U.S. Constitution.213 From this belief 
follow three core tenets of the representative First Amendment interpretation. 
First, constitutional democracy depends upon citizens collectively setting goals 
and evaluating the methods used to achieve them.214 Representation is a tool of 
self-evaluation; it provides a process for assessing methods and goals through 
deliberation, experimentation, and reassessment. Second, representation never 
lines up perfectly with what is represented; even in a nonpolitical or nonsocial 
sense, representation is partial at best.215 But so long as the practices of 
representation are fair and allow for a minority to grow into a majority, those 
who do not gain the most from one agreement will always have future 
opportunities to try their hand again.216 Finally, representative practices cultivate 
in participants the civic virtue most aligned with the First Amendment’s embrace 
of collective self-determination—tolerance.217 To exist within a pluralistic 
political culture and diverse society, each citizen must develop “a mind that is 
itself comfortable with uncertainty and complexity.”218 This includes critically 

 

212 See CASS R. SUNSTEIN, DEMOCRACY AND THE PROBLEM OF FREE SPEECH 274-75 (1993) 
(“The First Amendment is not an outgrowth of neoclassical economics; it has independent 
and identifiable purposes. Those purposes are closely connected with the goals of achieving 
a deliberative democracy among political equals.”). 

213 Id. at xvi-xvii (discussing Madisonian theory of sovereignty on which U.S. Constitution 
is based). 

214 See, e.g., Robert Post, Participatory Democracy and Free Speech, 91 VA. L. REV. 477, 
482 (2011) (“Democracy is achieved when those who are subject to law believe that they are 
also potential authors of law.”). 

215 Take a photo. Regardless of what the resulting image is, some angle of the subject will 
be left out. Furthermore, the medium itself will leave out aspects. Time is difficult to capture 
in still frames. A photographer could, for instance, fiddle with the shutter speed, using blur to 
convey a sense of movement. But this is only one interpretation of how to understand the 
passage of time. Verisimilitude is never fully achieved in artistic depictions, nor is it in 
political representation. See PITKIN, supra note 168, at 49, 54-55 (discussing importance of 
considering artistic notions of representation alongside analyses of political representation in 
order to avoid overly formalistic view of latter). 

216 In this sense, the representative First Amendment incorporates the concern with 
protecting transformative political processes expressed in the famous “Footnote Four” of 
United States v. Carolene Products Co. and applies it to representative practices more 
generally. See 304 U.S. 144, 152 n.4 (1938) (indicating “legislation which restricts those 
political processes which can ordinarily be expected to bring about repeal of undesirable 
legislation” may be subject to heightened judicial scrutiny). 

217 See LEE C. BOLLINGER, THE TOLERANT SOCIETY 10 (1986) (“At this stage in our social 
history, then, free speech involves a special act of carving out one area of social interaction 
for extraordinary self-restraint, the purpose of which is to develop and demonstrate a social 
capacity to control feelings evoked by a host of social encounters.”). 

218 Id. at 247. 
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engaging one’s own beliefs with disagreeable associations as well as with 
disagreeable utterances and displays.219  

Because of these tenets, the representative First Amendment also has a 
realistic take on the problem of misattribution. Given representation’s pervasive 
role in U.S. constitutional culture, misattribution of a representative’s positions 
to those represented by the wider public is unlikely. Unwanted associations are 
a fact of modern life. Although the case was about unionization in industrial 
factories, reasonable onlookers affirm Justice Douglas’s opening comments 
from his concurrence in International Ass’n of Machinists v. Street:220  

Some forced associations are inevitable in an industrial society. One who 
of necessity rides busses and street cars does not have the freedom that 
John Muir and Walt Whitman extolled. The very existence of a factory 
brings into being human colonies. Public housing in some areas may of 
necessity take the form of apartment buildings which to some may be as 
repulsive as ant hills. Yet people in teeming communities often have no 
other choice.221 

Endorsement, in this view, does not necessarily follow from involuntary 
association because such associations are commonplace and significantly less 
substantial than outright—and forced—membership is.222 

Beyond the realities of modern life, unwanted associations are a fact of 
political life. All U.S. citizens belong to at least one representative practice that, 
from time-to-time, may result in unwanted associations: constitutional 
democracy. 223 Opting-out of this association is not possible unless an individual 
renounces their citizenship.224 Instead, the better approach for the dissatisfied 
citizen is to affect reform on specific ill-conceived representations, persuading 
their fellow citizens to agree that a change is needed and taking steps to facilitate 
such change.225 Though such rigorous deliberation remains merely optional and 

 

219 See generally id. (discussing cultivation of tolerance primarily in light of unsavory 
speech acts and other expressive displays). 

220 367 U.S. 740 (1961). 
221 Id. at 775 (Douglas, J., concurring). 
222 See Nancy L. Rosenblum, Compelled Association: Public Standing, Self-Respect, and 

the Dynamic of Exclusion, in FREEDOM OF ASSOCIATION 75, 75 (Amy Gutmann ed., 1998) 
(noting difference between involuntary association and compelled membership and regulation 
of membership requirements). 

223 See ERIC BEERBOHM, IN OUR NAME: THE ETHICS OF DEMOCRACY 1 (2012) (“All of us 
were born into a political structure that we did not preselect.”). 

224 See id. at 61-64 (discussing complicity inherent in citizenship). 
225 See id. at 81 (“If we care about our standing relationship to individuals affected by the 

institutions that we sustain, sponsor, and indirectly coauthor, then we have reason to attempt 
to alter unjustifiable terms of interaction.”). 
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not obligatory given the time and resource constraints of individuals,226 and 
though such dissent does not topple the representative institution in question, the 
option does signal to onlookers the possibility of critical distance between those 
within the institution and those who lead it.227 Appreciating these facts, 
reasonable onlookers do not assume that any given individual who is part of the 
collective in question agrees wholeheartedly—or even at all—with any given 
position taken by it, especially if said individual is voicing their discontent. 

Therefore, the representative First Amendment embodies the value of 
collective self-determination. Nongovernmental-representative practices play a 
role in this value. Such practices cultivate civic virtues that are part of the 
necessary elements of life in a constitutional democracy. Moreover, because of 
the broader context, misattribution risks are nonexistent among reasonable 
onlookers. Finally, as the next Section shows, these values are not purely 
normative—they find jurisprudential expression, too.  

B. Jurisprudence Represented: Legal Foundations 

Elements of the representative First Amendment already are scattered 
throughout the Supreme Court’s jurisprudence. The recognition of the role that 
nongovernmental-representative practices and institutions play in protecting 
parties’ expressive interests arose, for example, in Citizens United. In response 
to Justice Stevens’s partial dissent, which alleged that striking down limits on 
corporate expenditures would subject shareholders to being publicly associated 
with political positions taken by companies,228 Justice Kennedy’s majority 
opinion pointed to corporate governance mechanisms as an answer. “There is,” 
wrote Justice Kennedy for the Court, “little evidence of abuse that cannot be 
corrected by shareholders ‘through the procedures of corporate democracy.’”229 
Such practices may not be perfectly calibrated to this end; further regulations 
could be needed.230 But shareholders were capable of oversight. Representative 
practices, in other words, were sufficient to protect against negative associations 

 

226 See id. at 123 (“All members of a democracy have cognitive responsibilities—moral 
obligations to form and manage their convictions about justice and the common good. But 
citizens are not subject to the full-blown deliberative responsibilities that we have inspected 
here.”). 

227 Id. at 252-77 (sketching institutional reforms that citizens may advocate to minimize 
their complicity in alleged injustices committed by representatives). 

228 Citizens United v. FEC, 558 U.S. 310, 478 (2010) (Stevens, J., concurring in part, 
dissenting in part) (“The shareholder protection rationale, in other words, bolsters the 
conclusion that restrictions on corporate electioneering can serve both speakers’ and listeners’ 
interests, as well as the anticorruption interest. And it supplies yet another reason why 
corporate expenditures merit less protection than individual expenditures.”). 

229 Id. at 361-62 (quoting First Nat’l Bank of Bos. v. Bellotti, 435 U.S. 765, 794 (1978)). 
230 Id. at 362 (acknowledging possible need “to consider and explore other regulatory 

mechanisms” on top of existing corporate governance structures). 
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the public may make between shareholders and a corporation’s political 
activities.  

State action is not present when corporate boards act. But Citizens United 
encapsulates two broader points. First, the Court explicitly recognized the value 
of representation in nongovernmental settings. Shareholders could look out for 
their own interests through the normal procedures of representative corporate 
governance: shareholder meetings and proxy votes. Second, the Court implicitly 
recognized the virtues inherent in participation in nongovernmental-
representative practices. Shareholder oversight was not only possible in the 
Court’s view; it was implicitly a good worth encouraging due to the fact that its 
exercise may have the positive, albeit unintended, consequence of incentivizing 
active shareholders. Such engagement may only rarely result in replacement of 
companies’ boards taking distasteful political or social positions.231 But the 
engagement itself may be a civic good insofar as it cultivates the critical 
tolerance of opposing viewpoints necessary in a pluralistic society whose 
government is based on self-determination. Thus, Citizens United is best thought 
of as Janus-faced: both contemplating increased deregulation of speech and 
affirming the role representative institutions play in channeling that expression. 

Underpinning these points is a deeper hesitation, at times displayed by the 
Court, about recognizing unwanted associations as causing cognizable First 
Amendment harms when neither compelled membership nor silencing of views 
is present. At the root of this worry is a pragmatic consideration that the Court 
has made explicit: if rendered overly robust, the First Amendment will only 
serve to atrophy legitimate government programs, not strengthen individual 
rights.232 Such was the rationale behind rejecting respondent’s associational-
harm claim in a case in which state action was clearly present, i.e., Rumsfeld v. 
Forum for Academic and Institutional Rights, Inc.233  

At issue in Rumsfeld was the Solomon Amendment, which stipulates that in 
order for a university to receive federal funding it must provide military 
recruiters with access to the campus and other resources.234 Respondent, Forum 
for Academic and Institutional Rights (“FAIR”), was an organization 
representing a group of law schools.235 While military recruiters were not said 

 

231 See DAVID WEBBER, THE RISE OF THE WORKING-CLASS SHAREHOLDER: LABOR’S LAST 

BEST WEAPON 45-78 (2018) (detailing fight for increased proxy access to make corporate 
elections more meaningful referendums). 

232 See, e.g., Rust v. Sullivan, 500 U.S. 173, 194 (1991) (“To hold that the Government 
unconstitutionally discriminates on the basis of viewpoint when it chooses to fund a program 
dedicated to advance certain permissible goals, because the program in advancing those goals 
necessarily discourages alternative goals, would render numerous Government programs 
constitutionally suspect.”). 

233 547 U.S. 47, 70 (2006). 
234 Id. at 52. 
235 Id. 
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to represent the schools, FAIR claimed that by compelling law schools to accept 
the recruiters onto their campuses, the Solomon Amendment infringed on the 
schools’ speech and associational rights.236  

In an eight-zero decision,237 the Court rejected these claims. Military 
recruiting is a legitimate government activity, one that is both necessary for a 
nonconscript military to function and a relatively commonplace activity in the 
public sphere. Unlike in Boy Scouts of America v. Dale,238 where a state 
antidiscrimination law mandated that the Boy Scouts not exclude a scout master 
on the basis of sexual orientation,239 nothing compelled law schools to accept 
recruiters as members of, say, law review or moot court.240 On the contrary, 
students and faculty could do what they do best: dissent.241 Thus, in deciding 
Rumsfeld, the Court followed another trend, adopting a weakened approach to 
the unconstitutional-conditions doctrine—a doctrine that bars the states and 
federal government from conditioning receipt of public funds on concession of 
some constitutional right—as applied to the First Amendment in order to avoid 
overly hampering the legitimate functions of government.242 To put it 
differently, compelled association without more was simply insufficient to claim 
that a First Amendment violation had occurred.243  

 

236 Id. at 53 (“According to FAIR, the Solomon Amendment was unconstitutional because 
it forced law schools to choose between exercising their First Amendment right to decide 
whether to disseminate or accommodate a military recruiter’s message, and ensuring the 
availability of federal funding for their universities.”). 

237 Justice Alito did not participate in the case. 
238 530 U.S. 640 (2000). 
239 Id. at 646-47 (detailing state court’s application of antidiscrimination law). 
240 Rumsfeld, 547 U.S. at 69 (“Recruiters are, by definition, outsiders who come onto 

campus for the limited purpose of trying to hire students—not to become members of the 
school’s expressive association. This distinction is critical.”). 

241 Id. at 69-70 (“Students and faculty are free to associate to voice their disapproval of the 
military’s message; nothing about the statute affects the composition of the group by making 
group membership less desirable.”); see also Pruneyard Shopping Ctr. v. Robins, 447 U.S. 
74, 88 (1980) (upholding state constitutional amendment providing free speech rights on 
private shopping centers because owners “are not similarly being compelled to affirm their 
belief in any governmentally prescribed position or view, and they are free to publicly 
dissociate themselves from the views of the speakers or handbillers”). 

242 See Rumsfeld, 547 U.S. at 60 (“As a general matter, the Solomon Amendment regulates 
conduct, not speech. It affects what law schools must do—afford equal access to military 
recruiters—not what they may or may not say.”); Edward J. Fuhr, The Doctrine of 
Unconstitutional Conditions and the First Amendment, 39 CASE W. RES. L. REV. 97, 104 
(1988) (noting Court’s preference for less stringent, more flexible balancing-test approach to 
unconstitutional conditions and First Amendment). 

243 Rumsfeld, 547 U.S. at 70 (“In this case, FAIR has attempted to stretch a number of First 
Amendment doctrines well beyond the sort of activities these doctrines protect.”). 
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While the issue in Rumsfeld presented a relatively weak associational link, 
other cases arguably present stronger ties. Unlike the military recruiters in 
Rumsfeld who were merely soliciting volunteers, many public institutions can, 
and actively do, promote civic virtues associated with representative 
government.244 The paradigmatic case is public education. Schools throughout 
the United States inculcate civic virtues such as deliberativeness and tolerance 
through various in-school programs.245 In many states, there is a constitutional 
mandate standing behind these programs.246 Indeed, to facilitate civic awareness 
of the nature of U.S. representative democracy and its many facets, Congress 
conditions educational institutions’ receipt of federal funds their holding 
informative programs about the Constitution every September 17th—
Constitution Day.247 These programs not only associate students with a litany of 
state-sponsored messages concerning civic life in a representative democracy, 
but they also seek to cultivate these virtues in pupils.248  

Yet despite the threads that might tie these examples to associational harms 
based on the theories explored in Part II, the Supreme Court has not turned these 
cases into Gordian knots from which no government program could untangle 
itself—and for good reason. Negatively, the hesitation could be interpreted as 
noted above: a pragmatic concern for government efficiency and efficacy. 
Positively, however, the hesitation is better read as more principled: it is a tacit 
recognition that the First Amendment shields institutions and practices which 
cultivate the virtues necessary for representative government. Civic education 
of various stripes serves such an end. Without more, state-funded programs like 
those described here are simply insufficient to claim that a First Amendment 
violation has occurred. Indeed, such programs arguably promote values 
ensconced in that text. 

Return now to Knight, whose terse language is best understood as resting on 
the representative First Amendment. Associations such as labor unions with 
mandatory practices like exclusive representation do not cause an actionable 
First Amendment violation under Knight for a simple reason: these associations 
and practices, too, are part of the democratic values protected by the 
Amendment. To reiterate features that Justice O’Connor’s opinion found salient: 

 

244 The following paragraph has drawn inspiration from the discussion of the role played 
by government in cultivating the civic virtues needed for representative government found in 
JAMES E. FLEMING & LINDA C. MCCLAIN, ORDERED LIBERTY: RIGHTS, RESPONSIBILITY, AND 

VIRTUES 112-45 (2013). 
245 Id. at 121-24. 
246 Id. at 118 n.23. 
247 Id. at 113-14. 
248 Id. at 122 (“Civic education aims to instruct young people in the ‘knowledge, skills, 

and virtue’ vital for competent and responsible citizenship and ‘essential to the preservation 
and improvement of American constitutional democracy.’” (quoting CTR. FOR CIVIC EDUC., 
NATIONAL STANDARDS FOR CIVICS AND GOVERNMENT 9, 13 (2010))). 
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appellees were not required to become union members; appellees did not 
challenge the union’s agency fees; appellees were free to criticize positions the 
exclusive representative took, even if this meant creating advocacy groups; and 
the state had not tried to suppress dissent.249 Together, these facets of the 
Minnesota statute allowed the Court in its responses to several of appellees’ 
arguments to liken exclusive representation to practices akin to those on which 
U.S. democracy is based.  

Appellees, for instance, claimed that they felt pressure to join the union 
because of the role of the exclusive representative.250 Justice O’Connor, writing 
for the Court, responded simply enough: “Such pressure is inherent in our 
system of government; it does not create an unconstitutional inhibition on 
associational freedom.”251 Analogizing between representative government and 
exclusive representation further, the Court dismissed allegations of the union 
having power to “retaliate” against dissent by not selecting dissenters for meet-
and-confer committees, holding that this possibility “no more unconstitutionally 
inhibits appellees’ speech than voters’ power to reject a candidate for office 
inhibits the candidate’s speech.”252 Whatever pressure appellees might feel to 
associate with the exclusive representative was thus “no different from the 
pressure to join a majority party that persons in the minority always feel.”253 In 
other words, such pressures were constitutionally insignificant because the 
driving forces behind them—representative practices—are inherent to the very 
institution the Constitution creates: representative democracy. 

Thus, fragments of the representative First Amendment lie scattered 
throughout the jurisprudence in this area. As Knight acknowledged, it is in the 
nature of representation to be limited; there are winners and losers in elections, 
and the latter do not get to secede after every ballot. Rather, those who find 

 

249 Minn. Bd. for Cmty. Colls. v. Knight, 465 U.S. 271, 288-89 (1984) (listing salient 
features of exclusive representation in context of Minnesota statute). 

250 Id. at 290. 
251 Id. Understanding that the First Amendment both recognizes and embraces the 

centrality that representative practices play in U.S. constitutionalism, as well as even aims to 
cultivate the vitality of institutions in which these practices take place, also explains why a 
different line of argumentation fails to resonate here: that found in Wooley v. Maynard, 430 
U.S. 705, 713 (1977). Id. (holding that state may not “constitutionally require an individual 
to participate in the dissemination of an ideological message by displaying it on his private 
property in a manner and for the express purpose that it be observed and read by the public”). 
Whereas New Hampshire’s required license plate slogan compelled speech, and arguably 
association, in furtherance of an end (i.e., state pride) not intrinsic to a republican form of 
government, representative practices and the pressures that attend them are. In short, the latter 
are an unavoidable aspect of U.S. constitutionalism while the former are avoidable. 
Furthermore, as noted in Section III.C, public-sector unions can be decertified, thus creating 
an avenue for disassociation that is even stronger than dissent. 

252 Knight, 465 U.S. at 289. 
253 Id. at 290. 
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themselves with an unwanted association à la their representative can take the 
avenue offered to the law schools in Rumsfeld and voice opposition. 
Furthermore, so long as dissent remains a viable option, the promotion of virtues 
tied to representative government causes no First Amendment harm precisely 
for the reasons both offered by Justice O’Connor in Knight and demonstrated by 
the Supreme Court’s unwillingness to scrutinize public education’s role in 
cultivating capacities for self-governance: continually learning how to navigate 
a public sphere governed by representative institutions is simply the nature of 
the U.S. constitutional system. Such recognitions have come with a realistic 
view of what representation often entails: the possibility that while one’s 
representative is not currently all that one hoped for, there is always the next 
election.  

Far from the anomaly that the Janus majority made it seem,254 exclusive 
representation fits within the Court’s recognition of the role that various 
representative practices play in U.S. politics and society. Indeed, Knight merely 
foreshadowed Janus’s other face, exemplifying the representative First 
Amendment as it would be articulated in the precedents developed in the years 
between these two decisions. When viewed from this vantage point, exclusive 
representation’s constitutionality is clear.  

C. The Representative First Amendment and Exclusive Representation 

Under the representative First Amendment interpretation, exclusive 
representation for public-sector unions survives judicial scrutiny. The 
bargaining unit in this view is like a congressional or statehouse district. Failure 
to have more than one representative engage in negotiations for a bargaining unit 
is no more anomalous than a congressional district sending only one 
representative to Washington. Indeed, while the representative in this case (i.e., 
the union) may not be an individual’s preferred choice, there is always the 
chance in the future that it will no longer represent the bargaining unit: 
decertification of the union is always a possibility.  

To this end, the words of a recent decision by the Massachusetts Supreme 
Judicial Court are apropos. Faced with challenges to public-sector exclusive 
representation analogous to those raised in Bierman and Uradnik, the Supreme 
Judicial Court in Branch v. Commonwealth Employment Relations Board255 
channeled the representative First Amendment. Rejecting a compelled 
association argument that a group of public employees leveled against 
Massachusetts’s labor law, the Supreme Judicial Court wrote:  

Employees in the bargaining unit received a vote on whether to form their 
unions; those opposed to having a union lost that vote. . . . Indeed, as the 
[Supreme] Court in [Knight] observed, majority rule is a fundamental 

 

254 Janus v. AFSCME, 138 S. Ct. 2448, 2478 (2018) (noting how incongruous public-
sector labor law seemed to be with First Amendment). 

255 120 N.E.3d 1163 (Mass. 2019), petition for cert. filed, No. 19-51 (U.S. July 8, 2019). 



  

2294 BOSTON UNIVERSITY LAW REVIEW [Vol. 99:2249 

 

aspect of American democratic government. Those who lose elections 
often do not have representatives speaking in favor of their personal 
policy preferences, at least until the next election. Like these members of 
the  electorate, the employees have another chance to vote: they can vote 
to decertify the union after a certain period of time.256 

Phrased differently, those represented by public-sector unions may, if they 
were members of the prospective bargaining unit at the time, have already had a 
say in the matter of their representation. As time passes, they can have another. 
In the meanwhile, they can do what the Supreme Court advised discontented 
faculty and staff of law schools to do in Rumsfeld: dissent. 

The Supreme Judicial Court’s opinion in Branch neatly articulates central 
premises of the representative First Amendment as they manifest in the context 
of public-sector labor law. Exclusive representation by public-sector unions 
models on a much smaller scale the representative structures found elsewhere in 
U.S. constitutional democracy.257 Engagement on this more localized level 
provides additional opportunities to hone the civic virtues of deliberation and 
monitoring, compromise and dissent. Or, conversely, those within a bargaining 
unit may remain apathetic. The choice is theirs. But given that there is no 
requirement to join a union, and given the unlikeliness of misattribution,258 no 
cognizable First Amendment harm exists. Furthermore, as the Supreme Judicial 
Court observed in Branch, the duty of fair representation insures that unions do 
not discriminate against nonunion employees in reaching a collectively 
bargained agreement with the employer.259 Exclusive representation thus passes 
constitutional muster when tested against the First Amendment in this reading.  

Ironically, the Supreme Court’s elimination of agency fees in Janus bolsters, 
not weakens, the case for exclusive representation’s constitutionality under the 
representative First Amendment. No claim to subsidization of union speech is 
viable under a compelled association challenge to exclusive representation. 
Money is not changing hands. Unless mere association comes to count as a form 
 

256 Id. at 1177-78. 
257 Indeed, exclusive representation extends such forms of democratic practices into an 

oft-overlooked site in constitutional and political theory: the modern workplace. For the 
overlooked nature of the modern workplace in these intellectual contexts, see ELIZABETH 

ANDERSON, PRIVATE GOVERNMENT: HOW EMPLOYERS RULE OUR LIVES (AND WHY WE DON’T 

TALK ABOUT IT) 6 (2017) (“We are told that our choice is between free markets and state 
control, when most adults live their working lives under a third thing entirely: private 
government.”); ROBERT A. DAHL, A PREFACE TO ECONOMIC DEMOCRACY 3 (1985) (“What no 
one could fully foresee [at the time of the Founding] . . . was the way in which the agrarian 
society would be revolutionized by the development of the modern corporation as the main 
employer of most Americans, as the driving force of the economy and society.”). 

258 See supra Section III.A (discussing why harms in form of misattribution are not a 
serious threat under representative First Amendment). 

259 Branch, 120 N.E.3d at 1178-79 (detailing protections afforded by duty of fair 
representation). 
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of material support, the harm to a public employee unwillingly funding a private 
organization’s positions on issues of public concern—such as the unwilling 
employee’s wages and benefits—is gone. Without the tangible support of 
agency fees to tie nonmembers to the speech of union representatives, the only 
thread remaining is the association between these two parties created by 
exclusive representation. Yet exclusive representation, to paraphrase Knight, 
simply mirrors the practices and pressures intrinsic to our system of 
governance.260  

Furthermore, exclusive representation legally imposes burdens on unions as 
well as benefits.261 These responsibilities are at least as onerous, if not more, for 
a union as the duties of an elected representative are for that official. After all, 
whereas unions have, a legal duty to fairly represent all those within the 
bargaining unit during collective-bargaining negotiations, publicly elected 
officials have barring charges of corruption, no analogous oversight from the 
courts concerning their representative duties.262 

While protected under this approach, reforms to exclusive representation in 
public-sector unions could yet better further the goals of the representative First 
Amendment. One area where changes could occur is in the aforementioned 
process of union decertification, the method by which a union loses its status as 
the representative of a bargaining unit. For nonfederal public employees, the 
specific rules regulating this process vary by state.263 Generally, however, once 
a public-sector union is certified, it can be an onerous process to reverse this 
status.264 By turning what may at times look more like a formal option into a 
functional one, those in a bargaining unit would have further leverage over their 

 

260 Minn. Bd. for Cmty. Colls. v. Knight, 465 U.S. 271, 290 (1984) (“Such pressure is 
inherent in our system of government; it does not create an unconstitutional inhibition on 
associational freedom.”). 

261 See Cynthia Estlund, Are Unions a Constitutional Anomaly?, 114 MICH. L. REV. 169, 
199 (2015) (“The sui generis powers of unions coexist with a set of extraordinary restrictions 
and obligations imposed on unions—extraordinary as compared to both a regime of collective 
liberty of contract and the ordinary freedom and autonomy of voluntary membership 
organizations.”). 

262 See Kenneth J. Rose, The Duty of Fair Representation in Public Sector Collective 
Bargaining, 5 J.L. & EDUC. 77, 89-98 (1976) (discussing evolution of duty of fair 
representation for public-sector unions). Practical disconnects between voters and elected 
officials aside, it is unclear whether assuming democratically elected representatives fully 
represent their constituents is even a good assumption in ideal theory. See BEERBOHM, supra 
note 223, at 193 (“We shouldn’t assume that lawmakers represent their principals, and devote 
our theoretical efforts to identifying the right currency. This has led to a persistent 
disagreement between representing a citizenry’s actual or imagined preferences.”). 

263 Public Sector Decertification Laws (As of 3/2019), NAT’L RIGHT TO WORK LEGAL DEF. 
FOUND., https://www.nrtw.org/public-sector-decertification-laws-as-of-3-2019/ [https:// 
perma.cc/55TB-EWFC] (last visited Sept. 21, 2019). 

264 See id. 
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public-sector union. Despite one union being their exclusive representative, 
employees could always decertify and even replace it if discontent grew too 
large. Even as a distant possibility, this threat may provide the organization with 
additional incentives to heed concerns of different employees, union members 
and nonmembers alike, rendering the union more representative.  

Making it easier to decertify a union would also allay fears of those 
challenging exclusive representation that the practice sets a precedent for states 
appointing representatives in other areas.265 If decertification processes were 
less cumbersome and if, as far-fetched as it seems,266 states did attempt to 
appoint representatives to mediate between citizens, then modeling these 
appointments on a more robustly democratic public-sector unionism would 
provide citizens an easy check on the behavior: they could just decertify their 
newly appointed representative (a.k.a. “throw the bums out”). In other words, 
such hypothetical representatives would be akin to the real ones U.S. citizens 
know all too well and fully understand how to deal with: elected public officials.  

Whether such reforms provide models for nonunion representation, the 
nuances of these policy proposals will take experimentation and debate to work 
out. And in the realm of public-sector unionization, these deliberative processes 
are exactly the sorts at which state legislatures have historically excelled, not 
federal courts.267  

CONCLUSION 

Critics of exclusive representation exist on both the left268 and the right.269 
Indeed, in the post-Janus context, where public-sector unions are stuck both 

 

265 See Brief of Amicus Curiae National Right to Work Legal Defense Foundation in 
Support of Petitioner, supra note 194, at 7 (“The implications of the lower courts’ decisions 
here and in Bierman, Hill, and D’Agostino are staggering. These decisions permit the 
government to appoint, for any rational basis, an exclusive representative to speak and 
contract for professions, industries, or other discrete groups of citizens in their relations with 
the government.”). 

266 Although fulminating over the concern, those who posit that states may appoint 
representatives to citizens unchecked by democratic processes if exclusive representation 
stands fail to cite instances of this occurring outside the employment and labor law contexts. 

267 See supra Section I.A (detailing evolution of public-sector union laws among states). 
268 Andy Piascik, Bureaucracy and Solidarity: An Interview with Staughton Lynd, JACOBIN 

(June 18, 2014), https://www.jacobinmag.com/2014/06/bureaucracy-and-solidarity-an-
interview-with-staughton-lynd/ [https://perma.cc/XVM2-CE3L] (listing drawbacks inherent 
in exclusive representation for union organizing). 

269 Robert Alt & Andrew M. Grossman, Opinion, It’s Time to Stop Forcing Workers to 
Labor Under Exclusive Representation, THE HILL (Aug. 30, 2018, 8:00 AM), 
https://thehill.com/opinion/civil-rights/404246-its-time-to-stop-forcing-workers-to-labor-
under-exclusive-representation [https://perma.cc/B2BN-VNT3] (“[N]othing requires an 
agency to recognize or bargain with more than one union and obtaining feedback does not 
usually require forcing an unwanted representative on anyone.”). 
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representing every worker in the bargaining unit and without tools to compel 
payment for services, there are reasonable arguments for why unions themselves 
should rethink exclusive representation.270 Furthermore, advocates of public-
sector employees’ rights may even find reasons of their own to cheer the 
deregulatory First Amendment. Continued expansion of speech and 
associational rights into the workplace could provide employees ample 
opportunity to make a federal case out of routine employment decisions like 
wages and benefits.271  

Yet these issues are the sort of polycentric policy questions that legislatures 
and voters are better equipped to answer than courts and judges are.272 So long 
as nothing in the First Amendment forces courts to hold exclusive representation 
to be unconstitutional, deference to legislatures is appropriate. As this Note has 
argued, nothing in the amendment does. Rather, only a certain interpretation 
compels such a conclusion—the deregulatory First Amendment view. This is 
not the only relevant interpretation, nor is it the best. The representative First 
Amendment view avoids the increasingly free-wheeling deregulatory uses of the 
Amendment, and strikes a balance between protecting a key aspect of 
democratic representation (i.e., dissent) and representative practices themselves. 
Indeed, this view encourages and fosters additional forms of democratic debate 
and representative governance in civil society.  

Thus, embracing the representative First Amendment may yet reveal Janus’s 
other face. For dire as its immediate consequences are, the case may not be the 
final word in the story of workplace democracy but rather the beginning of a 
new chapter in it. 

 

 

270 Kate Bronfenbrenner, Chris Brooks & Shaun Richman, After Janus, Should Unions 
Abandon Exclusive Representation?, IN THESE TIMES (May 25, 2018, 4:59 PM), 
http://inthesetimes.com/working/entry/21168/janus_unions_exclusive_representation_labor
_right_to_work_supreme_court [https://perma.cc/JH5U-67X4] (discussing whether unions 
should abandon exclusive representation). 

271 See Lesczynski, supra 191, at 911-15 (detailing possible ways Janus may enlarge 
public employees’ constitutional causes of action related to workplace); supra Section II.B 
(analyzing possible impact of holding exclusive representation unconstitutional on public 
employees’ constitutional causes of action related to workplace). 

272 See Schatzki, supra 179, at 919-38 (listing various pros and cons of exclusive 
representation). 


