SUCCESSOR CEOS

YARON NILI*

ABSTRACT

Recent years have seen a push towards separating the roles of CEO and
chairperson of the board. While many companies still maintain a combined
CEO-chair role, investors consistently express their concern that the dual CEO-
chair position jeopardizes the independence and effectiveness of the board. Yet,
while investors and academic research have focused on one channel for
achieving such separation—through the appointment of an independent director
as chair—a second has been left relatively unexplored. In fact, in many cases,
as this Article documents, the separation of CEO-chair has occurred through
the second channel: the current CEO-chair steps down as CEO while remaining
as the chair of the board, and a new CEQ is appointed. This process is what this
Article terms the “successor CEO” phenomenon.

Acknowledging the significant number of companies with such a structure in
corporate America raises several policy questions. What are the corporate
governance and operational benefits and drawbacks that the successor CEO
route presents? How should investors treat companies that have separated the
the roles of CEQO and chair, but have done so through the successor CEO route?
This Article explores these questions, providing detailed data regarding these
companies and the chairs of their boards.

This Article finds that companies with a successor CEQ structure often avoid
the appointment of a lead independent director, and in some cases even declare
their ex-CEO-chair as independent. In addition, their ex-CEO-chairs are longer
tenured and older compared to other chairs, and companies often appoint their
successors from within. Recognizing that companies with a successor CEO
structure may pose specific governance concerns based on key findings
regarding such a structure, this Article then offers several policy
recommendations.
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INTRODUCTION

In 2013, for the second consecutive time in his seven years leading JPMorgan
Chase as Chair of the Board and Chief Executive Officer, Jamie Dimon faced a
shareholder vote on a measure that, if passed, would have forced him to
surrender his chairman title.! In light of the “London Whale” trading failure that
resulted in a six billion dollar loss and launched a series of legal and regulatory
investigations into the bank,? this proposal to split the roles of chair and CEO
came from a group of investors that collectively held about $820 million in
JPMorgan shares.3

Proxy advisory firms Institutional Shareholder Services (“ISS”) and Glass
Lewis supported the proposal, mounting the pressure to separate the positions.*
ISS remarked that “shareholders would benefit from the strongest form of
independent board oversight which an independent chairman could provide.”
Yet, despite the strong support from the advisory firms, Dimon managed to
survive the challenge with 68% of the shareholder vote in his favor at the
shareholder annual meeting in 2013.°

Jamie Dimon is not the only prominent CEO-chair to have faced such pressure
from shareholders: Elon Musk, then CEO-Chairman of Tesla, Inc., faced a
shareholder proposal to split the roles of chairman and CEO in 2018.7 The

! ASSOCIATED PRESS, JPMorgan Chase Investors Seek to Split CEO, Chairman, CBS
NEws (Feb. 20, 2013, 7:02 PM), https://www.cbsnews.com/news/jpmorgan-chase-investors-
seek-to-split-ceo-chairman/ [https://perma.cc/ZWK2-3LWZ]. The firm had also faced a
proposal to separate the positions years before, which only received twelve percent of
shareholder vote. /d. In 2014, the firm avoided a vote on whether to separate the CEO and
chairman positions when Dimon eventually resigns. Tom Braithwaite, JPMorgan Avoids
Third Showdown over Dimon Role, FIN. TIMES (Feb. 20, 2014), https://www.ft.com/content/
aeca20e7e-9a8e-11e3-8¢06-00144feab7de.

2 See Tom Braithwaite, Dimon Victory Despite Investor Backlash, FIN. TIMES (May 21,
2013), https://www.ft.com/content/51ceOcb2-c21b-11e2-ab66-00144feab7de; Tom
Braithwaite & Dan McCrum, JPMorgan Investors Take Heat off Dimon, FIN. TIMES (May 14,
2013), https://www.ft.com/content/153d8a7a-bcbe-11e2-9519-00144feab7de.

3 This group of investors includes: AFSCME Employees Pension Plan, the Connecticut
Retirement Plans and Trust Funds, Hermes Equity Ownership Services, and the NYC Pension
Funds. JPMorgan Investors Urge Split of Chairman, CEO Roles in Letter, REUTERS (Apr. 15,
2013, 8:40 AM), https://www.reuters.com/article/jpmorgan-ceosplit-idUSL2NOD20FP20130
415 [https://perma.cc/7QTI-6LDG].

4 Neha Dimri & Amrutha Gayathri, Proxy Firms Recommend JPMorgan Shareholders
Vote Against Pay Plan, REUTERS (May 6, 2015, 12:58 PM), https://www.reuters.com/article/
us-jpmorgan-pay/proxy-firms-recommend-jpmorgan-shareholders-vote-against-pay-plan-
idUSKBNONR1XY20150506 [https://perma.cc/293X-WPUX].

Sd.

¢ Braithwaite, supra note 2.

7 Peter Holley, Elon Musk Overcomes Vote to Remove Him as Tesla Chairman, WASH.
PosT, June 6, 2018, at A14. While that proposal failed, the positions at Tesla are now
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proposal questioned whether Musk was able to give Tesla the attention it needed
in light of Musk’s leadership roles in several other companies.® The proponent
of the proposal wrote that “in this much more highly competitive and rapidly
changing technology industry, it is more and more difficult to oversee Tesla’s
business and senior management (especially to minimize any potential conflicts)
that may result from combining the positions of CEO and Chairman.””

Amplifying the pressure on Musk, ISS supported the proposal, noting in a
report that “[s]hareholders would benefit from the strongest form of independent
board oversight in the form of an independent chair,” and that “it is important
that the board of directors take steps to ensure that management remains focused
on resolving the manufacturing challenges, and that the CEO and other
executives do not get distracted by outside business interests or Twitter fights.”!°
Activist group Change to Win (“CtW”) Investment Group, a major investor in
Tesla,!! supported ISS’s recommendation, saying that “the board needs to
refresh to effectively oversee manufacturing, human capital management and
regulatory changes.”!> Despite the pressure he faced from shareholders,
investment groups, and proxy advisory firms, like Dimon, Musk survived the
challenge with 83.3% of shareholders rejecting the proposal.!3

Ironically, a few months later, in September 2018, Musk declared on Twitter
that he had secured funding for a massive buyout of Tesla;'* these claims led to

separated as a result of a settlement with the Securities and Exchange Commission (“SEC”)
over fraud charges. See infra notes 14-16 and accompanying text.

8 See Holley, supra note 7.

°Id.

10 Dana Hull, Tesla Shareholders Urged to Separate Chairman’s Role From Musk,
BLOOMBERG (May 19, 2018, 11:38 AM), https://www.bloomberg.com/news/articles/2018-
05-19/tesla-shareholders-urged-to-separate-chairman-s-role-from-musk.

1 See Letter from Michael Garland, Assistant Comptroller Corp. Governance and
Responsible Inv., Office of N.Y.C. Comptroller, Tim Goodman, Dir., Hermes Equity
Ownership Servs., Mary Guinan, Assistant Treasurer for Policy, Conn. Ret. Plans & Tr.
Funds, Anne Sheehan, Dir. of Corp. Governance, Cal. State Teachers’ Ret. Sys., Dieter
Waizenegger, Exec. Dir., CtW Inv. Grp., to Antonio Gracias, Lead Independent Dir., Tesla,
Inc. (Apr. 10, 2017), http://ctwinvestmentgroup.com/wp-content/uploads/2017/04/Investor-
Letter-to-Tesla-4-10-2017.pdf [https://perma.cc/4P8J-LPRS5].

12 Dana Hull, Tesla Shareholders Urged to Remove Musk from Chairman’s Role,
AUTOMOTIVE NEWS (May 21, 2018, 1:00 AM), https://www.autonews.com/article/2018
0521/0EM02/180529955/tesla-shareholders-urged-to-remove-musk-from-chairman-s-role
[https://perma.cc/S3HE-CGHK].

13 Joseph Kieffer, Separation of CEO-Chair Roles Rejected by Shareholders, EQUILAR
(July 6, 2018), https://www.equilar.com/blogs/388-separation-of-ceo-chair-roles-rejected-
by-shareholders.html [https://perma.cc/5CJL-6L4Q)].

14 See Press Release, Sec. Exch. Comm’n, Elon Musk Settles SEC Fraud Charges; Tesla
Charged With and Resolves Securities Law Charge (Sept. 29, 2018), https://www.sec.gov/
news/press-release/2018-226  [https://perma.cc/43Q3-939Q] (“According to the SEC’s
complaint against him, Musk tweeted on August 7, 2018 that he could take Tesla private at
$420 per share—a substantial premium to its trading price at the time—that funding for the
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a Securities and Exchange Commission (“SEC”) investigation and subsequently
a settlement agreement stipulating that, among other penalties, Elon Musk
would relinquish his chairman title to an independent chairperson for at least
three years.!> The SEC indicated that these requirements “are specifically
designed to . . . strengthen[] Tesla’s corporate governance and oversight in order
to protect investors.”!°

The Tesla and JPMorgan shareholder campaigns, coupled with the SEC’s
focus on Musk’s chair position, are indicative of two larger developments. First,
shareholder pressure to separate the roles of CEO and chair has accelerated in
recent years.!” Institutional investors have adopted voting policies that support
proposals for separation,'® and ISS and Glass Lewis have advocated for such
structures as well.!” Glass Lewis reported in its 2018 Proxy Paper Guidelines
that splitting the positions produces a “better governance structure,” and allows
the chairperson to “better oversee executives and set a pro-shareholder agenda
without management conflicts that a CEO and other executive insiders often
face.”?0 Additionally, Glass Lewis reported that improved oversight allows for
a “more proactive and effective board of directors that is better able to look out
for the interests of shareholders.”?! Similarly, ISS generally recommends that
shareholders “vote for . . . proposals requiring that the chairman’s position be
filled by an independent director . . . .”?

transaction had been secured, and that the only remaining uncertainty was a shareholder
vote.”).

15 Id. This settlement has been approved by the United States District Court for the
Southern District of New York. Sec. Exch. Comm’n v. Tesla, Inc., No. 1:18-cv-08947-AJN
(S.D.N.Y. Oct. 16, 2018), ECF No. 14.

16 1d.

17 Lisa M. Fairfax, Separation Anxiety: A Cautious Endorsement of the Independent Board
Chair, 47 IND. L. REv. 237, 243 (2014) (noting that shareholder support for CEO-chair
separation proposals “can be considered relatively strong”).

18 See Urska Velikonja, The Political Economy of Board Independence, 92 N.C. L. REV.
855, 875-76 (2014) (listing CII, CalSTRS, CalPERS, and TIAA-CREF as institutional
investors that commonly support separation proposals); HOLLY J. GREGORY, SIDLEY AUSTIN
LLP, BOARD LEADERSHIP AND THE ROLE OF THE INDEPENDENT LEAD DIRECTOR, THOMSON
REUTERS PRAC. L., Westlaw W-013-3518 (Mar. 1, 2018) (noting that separation proposals are
often supported by major institutional investors).

19 See, e.g., GREGORY, supra note 18 (“ISS has historically favored shareholder proposals
calling for independent chairs.”); GLASS LEWIS, GUIDELINES: AN OVERVIEW OF THE GLASS
LEwiS APPROACH TO PROXY ADVICE 5 (2018), https://www.glasslewis.com/wp-
content/uploads/2017/11/US_Guidelines_2018.pdf [https://perma.cc/B38D-8MKC].

20 GLASS LEWIS, supra note 19, at 5-6.

21 Id. at 6.

22 INSTITUTIONAL S’HOLDER SERVS., U.S. PROXY VOTING GUIDELINES 19 (2018),
https://www.issgovernance.com/file/policy/active/americas/US-Voting-Guidelines.pdf
[https://perma.cc/7N72-RCAS].
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Second, some companies are ferociously pushing back on efforts to separate
the roles of CEO and chair. Despite public pressure, JPMorgan and Tesla (pre-
SEC settlement)?* are among many companies that refuse to separate the CEO-
chair roles and whose CEO-chairs, at least initially, survived proposals to
separate the two roles. In 2017, thirty-eight Equilar 500 Companies?* faced such
proposals, all of which were ultimately rejected by shareholders.?> Like
JPMorgan, many of these companies (including Chevron, Exxon Mobil, and
Walmart) had faced similar proposals in previous years.?® Yet, while many
recent shareholder proposals have not garnered adequate support, the number of
companies that have separate CEO and chair roles has increased dramatically to
61% of the S&P 1500, up from approximately 43% in 2009.%’

Although many of the proposals to separate the CEO and chair roles seek to
install an independent chair while retaining the current CEO, a CEO who gives
away her chair position is indicative of only one way in which the separation of
the CEO-chair roles can occur. Less explored in the current discourse is a second
means of separating these roles: one where the CEO-chair leaves her CEO role
but remains as chair and brings on a new CEO to take her place. This is what
this Article terms the “successor CEOs” phenomenon.

Take, for example, the case of Chipotle Mexican Grill. The founder and
former CEO of the company, Steven Ells, had served as Chairman-CEO from
2009 through 2016 but stepped away from the CEO role in late 2017 due to
investor pressure; former Taco Bell chief executive, Brian Niccol, was named
his successor.?® While Ells is no longer the CEO, he remains the executive
chairman of the board.?® Notably, Steven Ells is not the only company founder
to hold on to his company in this manner. Using comprehensive data on all

23 See supra text accompanying notes 14-16.

24 Equilar 500 companies are the 500 largest companies by revenue trading on one of the
major U.S. stock exchanges. Equilar 500, EQUILAR, https://www.equilar.com/equilar500.html
[https://perma.cc/BOINQ-JMGE] (last visited Apr. 3, 2019).

25 Kieffer, supra note 13.

26 Jd. Walmart, for example, has rejected shareholder proposals to split the CEO and
chairman roles for the past five years. /d.

27 KOSMAS PAPADOPOULOS ET AL., INSTITUTIONAL S’HOLDER SERVS., U.S. BOARD STUDY:
BOARD ACCOUNTABILITY PRACTICES REVIEW 11 (Apr. 17, 2018), https://www.issgovernan
ce.com/file/publications/board-accountability-practices-review-2018.pdf
[https://perma.cc/GQ6Q-WBWD].

28 Lisa Baertlein & Svea Herbst-Bayliss, Chipotle Founder Out as CEO as Investor
Patience Expires, REUTERS (Nov. 29, 2017, 8:14 AM), https://www.reuters.com/article/us-
chipotle-move-ceo/chipotle-founder-out-as-ceo-as-investor-patience-expires-
idUSKBNIDTI1UI [https://perma.cc/V3US5-VHIE]; Maggie McGrath, Chipotle Taps Taco
Bell Chief Brian Niccol as its Next CEO, FOrRBES (Feb. 13, 2018, 5:40 PM),
https://www.forbes.com/sites/maggiemcgrath/2018/02/13/chipotle-taps-taco-bell-chief-
brian-niccol-as-its-next-ceo/#17¢10763693f [https://perma.cc/M7UU-58CG].

29 Baertlein & Herbst-Bayliss, supra note 28 (stating Ells will remain executive chairman
once new CEO was selected).
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companies in the S&P 1500 for the years 2010 through 2016, this Article reveals
that a significant number of companies have a similar successor CEO structure.
In 2016, for example, there were 217 companies in the S&P 1500 with a
chairperson who had also served as the CEO of the company in the past but no
longer does $0.3°

This second channel of CEO-chair separation, one that does not involve the
insertion of an independent chair, but rather focuses on the CEO-chair
relinquishing her CEO role while maintaining her chair title, has important
corporate governance ramifications. Should investors view these companies
similarly to those that transitioned to having an independent chair? Is the new
CEO really free to run the company as she sees fit, or is she effectively controlled
by, and operating under, the influence and clout of the CEO-turned-chair? More
generally, what benefits and concerns does this structure pose from business and
corporate governance perspectives?

This Article tackles these issues both empirically and normatively. First, it
explores the potential normative implications of the successor CEO channel,
both from a traditional management structure prism as well as against the
backdrop of the corporate governance case for separation as an attempt to
improve board independence vis-a-vis management. Second, this Article
presents the empirical findings regarding the prevalence of the successor CEO
phenomenon, its development over time, and some of the characteristics of the
companies that tend to have such a structure in place, as well as the attributes of
the chairpersons who relinquish their CEO hats. The empirical findings reveal
that successor CEOs are a relatively prevalent form of CEO-chair separation,
and that in many cases the transition is not a temporary one, but rather a long-
term governance structure preference.

After establishing the prevalence of the successor CEO phenomenon, this
Article underscores the tradeoff that a successor CEO structure provides to
companies, especially where the former CEO is also a controlling shareholder.
On the one hand, allowing the former CEO to retain power through the chair
role provides a significant outlet that may encourage the CEO-chair to “pass the
baton” to a new management team more qualified to take the company into the
future. It also installs as chair a person with vast knowledge of the company,
which would allow her to both contribute as a trusted advisor and, when needed,
scrutinize management decisions more effectively. On the other hand, questions
arise as to the ability of the successor CEO to act independently, and whether
the CEO-now-chair may actually still control the company but in a more
obscure, less optimal manner.

Similarly, from a corporate governance lens, while the successor CEO
separation channel may reduce the authority that the incoming CEO has over the
board’s work, in many ways, it introduces an equally problematic concern—the
possibility that the chair may maintain her control over the company. The

30 See infrra Section 1L A (discussing empirical findings about successor CEOs).
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successor CEO channel also provokes questions regarding the ability of a lead
independent director to mitigate these issues.?!

The rest of the Article proceeds as follows: Part I provides an overview of the
board leadership structure in the United States. Part II then describes the push
towards separation of the CEO and chair roles, the benefits and concerns that
such separation presents, as well as the specific case of successor CEOs. Part 111
provides empirical data regarding the successor CEO phenomenon. Finally, Part
IV outlines, in light of these findings, some of the policy considerations that the
successor CEO movement presents and prescribes initial policy
recommendations.

I.  COMPANY LEADERSHIP AND CORPORATE GOVERNANCE

The managerial centric model of U.S. corporations reflects an ongoing tension
between the benefits of a widely-dispersed ownership structure and the costs of
safeguarding the interests of investors and shareholders.?? The widely-dispersed
ownership structure presents an agency cost between management and
shareholders.’® Investors who diversify their holdings have little, if any,
incentive to exert effort and spend resources on monitoring management.?* This
lack of meaningful oversight may incentivize managers to prioritize their own
interests over those of the shareholders.

Recent years have revealed two important trends that have helped reduce the
concern of this agency conflict. First, shareholders, both passive and active, have
become noticeably more involved in corporate governance,® holding companies

31 See infra Section IL.B (discussing concept of lead independent director).

32 See ADOLF A. BERLE, JR. & GARDINER C. MEANS, THE MODERN CORPORATION AND
PRIVATE PROPERTY 6 (1934) (characterizing management control as structure in which
directors become self-perpetuating body); Michael C. Jensen & William H. Meckling, Theory
of the Firm: Managerial Behavior, Agency Costs and Capital Structure, 3 J. FIN. ECON. 305,
307 (1976) (noting prevalence of managerial behavior in large corporations).

33 Agency cost can be defined as including the “costs of structuring, monitoring, and
bonding a set of contracts among agents with conflicting interests.” Eugene F. Fama &
Michael C. Jensen, Separation of Ownership and Control, 26 J.L. & EcoN. 301, 304 (1983);
see also STEPHEN BAINBRIDGE, THE NEW CORPORATE GOVERNANCE IN THEORY AND PRACTICE
155 (2008) (providing overview of how corporate law manages agency costs and reduces
transaction costs); Anita Anand, Frank Milne & Lynnette Purda, Monitoring to Reduce
Agency Costs: Examining the Behavior of Independent and Non-Independent Boards, 33
SEATTLE U. L. REV. 809, 811-13 (2010) (discussing how shareholders have neither power nor
incentive to monitor management behavior).

34 William T. Allen & William R. Berkley, Opinion, In Defense of the CEO Chair, HARV.
BuUs. REv., Sept. 2003, at 24, 24 (“Investors with diversified holdings have little incentive to
spend resources on monitoring management . . . .”).

35 See generally Tan R. Appel, Todd A. Gormley & Donald B. Keim, Passive Investors,
Not Passive Owners, 121 J. FIN. EcoN. 111 (2016) (finding that presence of increased
ownership by passive investors results in more independent directors, removal of takeover
defenses, and more equal voting rights, as well as better long-term performance); Lucian A.
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and management accountable for their actions.’® Second, a focus on corporate
boards as the first line of defense in representing shareholder interests has
emerged.’” A common thread running through these efforts involves a focus on
board independence that has ranged from new federal legislation, following the
Sarbanes-Oxley and Dodd-Frank Acts,?® to investors’*® and scholars’ focus on

Bebchuk, Alma Cohen & Scott Hirst, The Agency Problems of Institutional Investors, 31 J.
EcoN. PErsp. 89 (2017) (describing rise of index investing and its impact on corporate
governance); Marcel Kahan & Edward Rock, Embattled CEOs, 88 TEX. L. REv. 987 (2010)
(noting rise of proxy advisor firms coupled with institutional investors, hedge funds, and
mutual funds’ more substantial involvement in activism has contributed to shift in power
between CEOs, boards, and shareholders in last decade); Dorothy S. Lund, The Case Against
Passive Shareholder Voting, 43 J. Corp. L. 493 (2018) (discussing harmful consequences of
passive shareholder voting); lan R. Appel, Todd A. Gormley & Donald B. Keim, Standing on
the Shoulders of Giants: The Effect of Passive Investors on Activism (Nat’l Bureau of Econ.
Research, Working Paper No. 22707, 2018) (documenting connection between passive
investors and hedge fund activism); Jill E. Fisch, Assaf Hamdani & Steven Davidoff
Solomon, The New Titans of Wall Street: A Theoretical Framework for Passive Investors, U.
PA. L. REV (forthcoming 2019) (discussing incentives of passive institutional investors).

36 See, e.g., Lucian Arye Bebchuk, The Case for Shareholder Access to the Ballot, 59 BUS.
LAw. 43, 44 (2003) (arguing that increased shareholder access to ballots could moderately
improve corporate value and performance); Lucian A. Bebchuk, Alon Brav & Wei Jiang, The
Long-Term Effects of Hedge Fund Activism, 115 CoLuM. L. REv. 1085, 1087 (2015)
(highlighting recent increase in shareholder activism); Marcel Kahan & Edward B. Rock,
Hedge Funds in Corporate Governance and Corporate Control, 155 U. PA. L. REv. 1021,
1024 (2007) (“Hedge funds have become critical players in both corporate governance and
corporate control.”); Yaron Nili, The “New Insiders”: Rethinking Independent Directors’
Tenure, 68 HASTINGS L.J. 97, 106-07 (2016) (explaining potential impact of shareholder
franchise on corporate governance).

37 Sydney Finkelstein & Richard A. D’Aveni, CEO Duality as a Double-Edged Sword:
How Boards of Directors Balance Entrenchment Avoidance and Unity of Command, 37
AcCAD. MGMT. J. 1079, 1081 (1994) (“Agency theorists have identified boards of directors as
a primary monitoring device protecting shareholder interests.”); see also Lucian A. Bebchuk,
Essay, The Myth of the Shareholder Franchise, 93 VA. L. REv. 675, 679 (2007) (“The
members of the board have a fiduciary duty to the corporation and are expected to serve as
the shareholders’ guardians.”); Nili, supra note 36, at 106-07 (noting shift in perception from
board of directors as advisory institution for management to watchdog defending shareholder
interests). Furthermore, the passage of the Sarbanes-Oxley Act (“SOX”) signaled a shift
toward increasing board responsibilities, cementing its primary role as a monitor, not an
advisor. For example, SOX mandated the creation of an audit committee of the board that has
greater powers and many more responsibilities than ever before, such as working with
external auditors of internal controls. See Melissa Maleske, 8 Ways SOX Changed Corporate
Governance, LAW.coM (Jan. 1, 2012, 12:00 AM), https://www.law.com/almID/4ef21def16
0ba06e2f000188/.

3% THOMSON REUTERS, CHAIRMAN AND CEO SPLIT: UNDERSTANDING THE PROS AND CONS,
THOMSON REUTERS PRAC. L., Westlaw 3-518-0297 (noting that Sarbanes-Oxley and Dodd-
Frank led to calls for increased board independence).

39 See Commonsense Principles 2.0, GOVERNANCE PRINCIPLES, http://www.governance
principles.org/wp-content/uploads/2018/10/CommonsensePrinciples2.0.pdf
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board independence,*® as well as the increasing reliance on approval of
conflicted transactions by independent directors in Delaware courts.*!

Recently, shareholders have pushed to separate the CEO and chairperson of
the board positions in favor of an “independent” chair as a method to improve
board independence. In connection with such a push, companies have also been
expected to appoint a lead independent director where such separation is
lacking.*? This Part describes the role of the board of directors in the governance
of the corporation, emphasizing the importance of the chair’s role to the board
and the corporation itself. It then discusses, in detail, the potential benefits and
drawbacks to splitting the roles of the CEO and the chair.

A. The Board of Directors’ Role in the Governance of the Corporation

As the core organ of the modern corporation,*? the board of directors is
responsible for several important roles in the governance of the corporation.
First, the board is an active participant in making the corporation’s important
business decisions, including decisions about mergers, stock issuance, and
change of company governance documents.** In turn, the board often delegates
most of the day-to-day operational decision making to management.*> Second,
the board serves as a critical resource to management. Management often looks
to the board for insight and advice, and the board provides networking benefits

[https://perma.cc/7QCV-YRQT] (last visited Apr. 3, 2019) (outlining series of corporate
governance principles for public companies, endorsed by numerous major corporations and
investors).

40 See Jeffrey N. Gordon, The Rise of Independent Directors in the United States, 1950-
2005: Of Shareholder Value and Stock Market Prices, 59 STAN. L. REV. 1465, 1472-99 (2007)
(exploring history and mechanisms leading to rise of independent directors); Nili, supra note
36, at 108-12 (discussing shift in board structure towards independent directors post SOX and
Dodd-Frank).

41 Lucian A. Bebchuk & Assaf Hamdani, Independent Directors and Controlling
Shareholders, 165 U. PA. L. REv. 1271, 1275 (2017) (noting that Delaware courts rely
substantially on independent directors’ decisions in derivative actions).

42 See Eli DuBosar, Separate CEO and Chairman Roles: A Biennial Determination
Shareholders Should Be Empowered to Make, 13 FLA. ST. U. BUS. REV. 157, 166 (2014) (“The
appointment of a lead director has emerged as a possible alternative to splitting the CEO and
chairman positions in many corporations.”); Gordon, supra note 40, at 1495 (explaining
emergence of role of independent lead director); Thuy-Nga T. Vo, To Be or Not To Be Both
CEO and Board Chair, 76 BROOK. L. REV. 65, 75 (2010) (noting that lead directors are used
“to address contflicts of interest and agency-cost concerns that are inherent in duality”).

43 Melvin Aron Eisenberg, Legal Models of Management Structure in the Modern
Corporation: Olfficers, Directors, and Accountants, 63 CALIF. L. REv. 375, 376 (1975)
(referring to board of directors as middle level of pyramidal corporate operating form).

4 See STEPHEN M. BAINBRIDGE, CORPORATE GOVERNANCE AFTER THE FINANCIAL CRISIS
40(2012).

45 Seeid. at 41 (observing that boards have authority to “delegate virtually all management
functions to senior corporate officers”).
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and facilitates the firm’s access to various resources.*® Third, the board is
charged with a monitoring role*’” As a fiduciary to the corporation’s
shareholders,*® the board is entrusted with representing shareholders’ interests
vis-a-vis management,*® and therefore is meant to constrain the agency costs
associated with the managerial-centric corporation model.>

While the board as a whole accomplishes these goals to various degrees, the
role of the chair, as the leader of the board, cannot be understated. Though the
specific responsibilities of the chair can vary by company,’! they generally
involve serving as the liaison between the board and the C-suite, facilitating
clear communication and clean transfer of information between the two
leadership groups.®?> Other responsibilities include presiding over board
meetings, setting the board’s agenda, approving or disapproving financial
transactions, consulting on policy matters, determining executive salaries, and
facilitating the succession of management.>® The chair is also often responsible
for communicating with the shareholders on behalf of the board as necessary.>*
Additionally, the chair carries significant clout in the boardroom, enabling her
to exert influence during board deliberations and prior to important votes.>>

46 See id. at 44 (“A core service provided by boards of directors . . . is providing advice
and counsel to the CEO.); ¢f. Adam B. Badawi, Influence Costs and the Scope of Board
Authority, 39 J. Corp. L. 675, 678 (2014) (arguing that boards experience “influence costs,”
which affect board’s decision to exert authority).

47 See BAINBRIDGE, supra note 33, at 160-62 (2008) (detailing role of the board in
monitoring management); BERLE, JR. & MEANS, supra note 32, at 6 (discussing management
control); JONATHAN R. MACEY, CORPORATE GOVERNANCE: PROMISES KEPT, PROMISES
BROKEN 50 (2008) (listing major corporate governance mechanisms for U.S. public
companies); Jill E. Fisch, Taking Boards Seriously, 19 CARDOZO L. REV. 265, 268-72 (1997)
(discussing development of modern monitoring board).

48 Michelle M. Harner, Corporate Control and the Need for Meaningful Board
Accountability, 94 MINN. L. REv. 541, 583 (2010).

49 See BAINBRIDGE, supra note 44, 41-44 (detailing board’s role and its importance in
governance of the firm).

30 See JEREMY BACON & JAMES K. BROWN, CORPORATE DIRECTORSHIP PRACTICES: ROLE
SELECTION AND LEGAL STATUS OF THE BOARD 7 (1975); BAINBRIDGE, supra note 33, at 190.

31 In fact, one chief executive describes the role of chairman in the following way: “[T]here
are no established functions of a Chairman.” JOHN CALHOUN BAKER, DIRECTORS AND THEIR
FUNCTIONS: A PRELIMINARY STUDY 120 (Arno Press 1973).

32 See id. at 123-25.

33 See JEREMY BACON & JAMES K. BROWN, THE BOARD OF DIRECTORS: PERSPECTIVES AND
PRACTICES IN NINE COUNTRIES 102 (1977); BAKER, supra note 51, at 123-25.

34 BACON & BROWN, supra note 53, at 102 (“[The chair] communicates to stockholders on
behalf of the board as necessary.”).

35 DuBosar, supra note 42, at 165-66 (“[The chair] leads the board and board meetings,
giving the position significant influence despite not being per se in charge of fellow
directors.”).
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Therefore, in formal and informal ways,*® the chair leads the board in its
decision-making, advising, and monitoring.

Importantly, while each board of directors is tasked with the three primary
roles of decision-maker, advisor, and monitor, the core expectation of the board
in the governance of the corporation has shifted over the last few decades;
specifically, the advisory role has taken a backseat to its monitoring role.’’ In
fact, it is not unusual for the board to delegate much of its management authority
to the corporation’s officers.® While the officers are primarily responsible for
managing the corporation’s day-to-day activities, the board is primarily
responsible for monitoring management and ensuring that the executives are not
advancing their own priorities over those of the shareholders.>® This “monitoring
board structure” has become the predominant model for boards in the United
States.0 Simply put, boards of directors are tasked with protecting shareholders’
interests, and have been described as “the shareholders’ first line of defense
against incompetent management.”¢!

The shift of emphasis to the monitoring role of the board has sparked a robust
debate surrounding the proper composition of the board.®> Now, more so than
ever, the presence of directors perceived by the corporation and the public to be
“independent” has become a norm.®3 Shareholders today value the ability, or at

36 BACON & BROWN, supra note 53, at 102,

57 Yaron Nili, Out of Sight, Out of Mind: The Case for Improving Director Independence
Disclosure, 43 J. Corp. L. 35, 43-44 (2017).

38 Vo, supra note 42, at 68-69.

3 See id. at 68.

60" See BAINBRIDGE, supra note 33, at 160 (detailing emergence of monitoring structure
over the last few decades); MELVIN A. EISENBERG, THE STRUCTURE OF THE CORPORATION: A
LEGAL ANALYSIS 139-41 (1976).

¢! Finkelstein & D’ Aveni, supra note 37, at 1081.

62 See, e.g., Sanjai Bhagat & Bernard S. Black, The Uncertain Relationship Between Board
Composition and Firm Performance, 54 BUus. LAw. 921, 921-24 (1999) (discussing changing
roles and composition of corporate boards and management); Gordon, supra note 40, passim
(exploring ramifications of rise of independent directors as it relates to the maximization of
shareholder value); Claire Hill & Brett McDonnell, Executive Compensation and the Optimal
Penumbra of Delaware Corporation Law, 4 VA. L. & BUS. REv. 333, 337 (2009) (noting that
Delaware case law has helped promote monitoring role of board, but arguing that corporate
law is not the most effective means for combating structural bias in executive pay).

93 Gordon, supra note 40, at 1468 (“The move to independent directors . . . has become in
some respects a mandatory element of corporate law.”); see also BAINBRIDGE, supra note 33,
at 2 (noting that boards are increasingly independent from management and are becoming less
deferential); Stephen M. Bainbridge, Independent Directors and the ALI Corporate
Governance Project, 61 GEO. WASH. L. REv. 1034, 1037 (1993) (noting that first draft of ALI
Corporate Governance Project would have required “independent directors [to] comprise a
majority of the board of directors of a large publicly held company”); Tom Baker & Sean J.
Griffith, Predicting Corporate Governance Risk: Evidence from the Directors’ & Olfficers’
Liability Insurance Market, 74 U. CHI. L. REV. 487, 522-23 (noting that directors’ and officers’
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least the perception of the ability,** to effectively scrutinize management
through independent boards over the ability of the board to provide networking,
business advice, and insight.®> It has been suggested that “[o]ne of the most
glaring deficiencies attributed to the corporate board by its critics is its failure to
monitor and evaluate the performance of the chief executive in a concrete
way.”® Shareholders want the board to serve as the ultimate check on
management, which controls the firm’s day-to-day operations and often has
interests adverse to those of the shareholders.®’

The importance of board independence also stems from the increased reliance
on independent directors under Delaware law. With over 66% of the Fortune
500 companies incorporated in Delaware,®® Delaware has long dominated and is
frequently used as a benchmark in American corporate law.%® Delaware courts
utilize independence assessments when evaluating shareholder derivative
actions’® meant to “encourage companies to appoint independent directors and
assign them a meaningful role.””! Under Delaware law, independent status is
determined on a case-by-case basis under a factual analysis.”> When a challenge
to a director’s independence arises, Delaware courts examine “whether the
director’s decision is based on the corporate merits of the subject before the

liability insurers, as financiers of shareholder litigation, take into account board independence
in underwriting coverage).

4 Kahan & Rock, supra note 35, at 1023-33 (discussing increased nominal independence
on boards but questioning reality of increased independence); Nili, supra note 57, at 44
(“[T]he ability to, or at the very least the perception of an ability to, effectively scrutinize
management has become increasingly important.”).

95 See BAINBRIDGE, supra note 33, at 173-87; EISENBERG, supra note 60, at 139-41; Nili,
supra note 57, at 43.

% BACON & BROWN, supra note 50, at 21.

67 See id. at 19-20.

8 Annual Report Statistics: A Message from Secretary of State — Jeffiey W. Bullock, DEL.
Div. oF Corps. (2017), https://corp.delaware.gov/stats/ [https://perma.cc/7TKY-SLSY].

% Michal Barzuza, Self-Selection and Heterogeneity in Firms’ Choice of Corporate Law,
16 THEORETICAL INQUIRES L. 295, 299-304 (2015) (discussing reasons for Delaware’s rise to
dominance in corporate law); Demetrios G. Kaouris, Is Delaware Still a Haven for
Incorporation?, 20 DEL. J. Corp. L. 965, 966 (1995) (“Since the 1920s, Delaware has
dominated all other states in [the] competition for corporate charters.”).

70 Bebchuk & Hamdani, supra note 41, at 1275 (“For example, Delaware courts
substantially rely on independent directors to make decisions regarding derivative actions
against the controller.”).

" Id. at 1281.

72 Maureen S. Brundage & Oliver C. Brahmst, Director Independence: Alive and Well
Under Delaware Law, in GLOBAL CORPORATE GOVERNANCE GUIDE (2004), http://www.glo
balcorporategovernance.com/n_namericas/116_120.htm [https://perma.cc/CK8Y-5AAF]
(supporting Delaware’s approach); Nili, supra note 57, at 39 (noting that Delaware law treats
the issue of independence on a factual, case-by-case basis).
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board, rather than extraneous considerations or influences.””® The Delaware
Supreme Court recently issued a decision in Sandys ex rel. Zynga Inc. v.
Pincus,’ which incorporated NASDAQ independence standards as well as
personal and professional relationships into the court’s determination that three
of Zynga, Inc.’s board members were not independent.”> Prior to this case,
Delaware courts were wary to consider personal friendships alone as
disqualifying a director from independent status.”® This heightened level of
scrutiny on director independence is connected to the increased utilization of
independent directors as a “cleansing” mechanism by Delaware courts.”’

B. The Lead Independent Director

To increase board independence, or at least the perception of it, some
companies have started appointing a lead independent director in conjunction
with a CEO-chair to counterbalance a non-independent chairperson. Appointing
a lead independent director has become best practice for companies that have
maintained a combined CEO-chair role.”® This is partly the result of a New York
Stock Exchange listing requirement that companies have non-management

73 Beam ex rel. Martha Stewart Living Omnimedia, Inc. v. Stewart, 845 A.2d 1040, 1049
(Del. 2004).

74152 A.3d 124 (Del. 2016).

75 Id. at 126.

76 See Stewart, 845 A.2d at 1050 (emphasizing that evidence regarding social,
professional, or outside business relationships would normally be insufficient to discredit
director’s independence); Litt v. Wycoff, No. 19083-NC, 2003 WL 1794724, at *4 (Del. Ch.
Mar. 28, 2003) (noting that even longstanding personal friendships would not impede
director’s independence); Crescent/Mach I Partners, L.P. v. Turner, 846 A.2d 963, 980-81
(Del. Ch. 2000) (stating that fifteen-year personal relationship is insufficient to impact
independence inquiry); /n re Walt Disney Co. Derivative Litig., 731 A.2d 342, 352 (Del. Ch.
1998) (reasoning that twenty-five year friendship between CEO and President did not impact
CEQ’s ability to be deemed independent for purposes of assessing derivative action against
President); ¢f- Del. Cty. Emps. Ret. Fund v. Sanchez, 124 A.3d 1017, 1023 (Del. 2015)
(holding that decades-long friendship combined with professional ties sufficient to question
director independence at pleadings stage).

77 Gail Weinstein, Robert C. Schwenkel & Steven J. Steinman, Fried Frank, Harris, Shriver
& Jacobson LLP, Controlling Shareholder Tramsactions, HARV. L. SCH. F. oN CORP.
GOVERNANCE & FIN. REG. (Apr. 26, 2018), https://corpgov.law.harvard.edu/2018/04/
26/controlling-shareholder-transactions/ [https://perma.cc/U49A-CJK3] (“If a conflicted
controller merger, from the outset, is subject to the conditions of approval by both a special
committee of independent directors (that is fully authorized and functions effectively) and a
majority of the unaffiliated stockholders (in a fully informed and uncoerced vote),
then . . . entire fairness would not apply and the deferential business judgment standard would
apply instead.”).

78 Tra M. Millstein & Paul W. MacAvoy, The Active Board of Directors and Performance
of the Large Publicly Traded Corporation, 98 CoLUM. L. REV. 1283, 1289 n.22 (1998) (noting
that “various best practices documents exhibit consensus as to the importance of director
independence”).
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directors hold regularly scheduled executive sessions without management,
overseen by a “presiding” director.”

The lead director role has grown in both popularity and power, as more and
more firms elect to designate a lead independent director and have tailored the
position’s responsibilities to the unique needs of the firm.8° Proxy advisor Glass
Lewis has noted that declining support for proposals calling for independent
chairpersons (which decreased from 31.5% in 2014 to 28.9% in 2016) could be
tied to the creation or the strengthening of lead independent director roles.3!
Indeed, in 2017, only 11% of companies in the S&P 1500 had neither a lead
independent director nor an independent chair, which is marked improvement
over 2009 where 33% of the companies lacked either position.3> Moreover, lead
independent directors account for a large percentage of these companies, with
54% of companies having a lead independent director and only 35% having an
independent chair.®* Additionally, S&P 500 firms favor the lead independent
director approach as opposed to instituting an independent chair, with 59% of
such firms reporting a lead independent director in 2018.84

The lead independent director generally performs three primary tasks. First,
she serves as an additional point of contact for shareholders, who may hear from
the chair of the board as little as once per year.®> Second, the lead independent

7 N.Y. Stock EXCH., LISTED COMPANY MANUAL §303A.03 cmt. (2013),
http://wallstreet.cch.com/LCMTools/PlatformViewer.asp?selectednode=chp 1 4 3 6&man
ual=%2Flcm%2Fsections%2Flcm-sections%2F [http://perma.cc/778H-BLGF] (“To promote
open discussion among the non-management directors, companies must schedule regular
executive sessions in which those directors meet without management participation.”);
THOMSON REUTERS, LEAD DIRECTOR: UNDERSTANDING AND FILLING THE ROLE, THOMSON
REUTERS PrAC. L., Westlaw 5-519-6933 (noting that NYSE listing requirements require
companies to have regular meetings of non-management directors).

80 THOMSON REUTERS, supra note 79 (highlighting various responsibilities of lead
independent director).

81 Amy Lee Rosen, Support for Independent Chairmen Waning, Proxy Firm Finds, CQ
RoLL CALL WASH. CORP. GOVERNANCE BRIEFING (June 20, 2016), 2016 WL 3382203
(suggesting decreased support for independent chairpersons because companies have either
created or strengthened the lead independent director’s responsibilities).

82 PAPADOPOULOS ET AL., supra note 27, at 10 (noting institutional investors’ independence
proposals are gaining traction after having long encouraged boards to appoint independent
board leaders).

8 Id. at 10-11.

84 Steve Klemash, Jamie C. Smith & Kellie C. Huennekens, EY Ctr. for Bd. Matters,
Today’s Independent Board Leadership Landscape, HARV. L. SCH. F. ON CORP. GOVERNANCE
& FIN. ReG. (Nov. 20, 2018), https://corpgov.law.harvard.edu/2018/11/20/todays-
independent-board-leadership-landscape/ [https://perma.cc/ZE59-YAAN].

85 Marion Plouhinec Legal & Gen. Inv. Mgmt. Ltd., The Role of the Lead Independent
Director, HARV. L. SCH. F. ON CORP. GOVERNANCE & FIN. REG. (Nov. 25, 2018), https://corp
gov.law.harvard.edu/2018/11/25/the-role-of-the-lead-independent-director/#more-112844
[https://perma.cc/DSL2-ZPJX] (“The LID provides an important point of contact for principal
shareholders to raise issues and concerns . . . .”).
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director supports other directors by serving as an alternative avenue for
communication on the board, mediating any disputes that arise among board
members.3¢ Third, and perhaps most importantly, the lead independent director
supports and monitors the chair of the board, serving as a check on the chair on
behalf of shareholders (similar to the check the chair is meant to perform on the
CEO and executive management).®” The lead independent director also oversees
the relationship between the CEO and chairperson, ensuring they do not become
too “dependent” on one another.%® Therefore, this role becomes even more
critical where the CEO and chair are the same person, or so intertwined that the
chairperson’s evaluation of management may be insufficiently independent.
Under this last role of supporter and monitor, the lead independent director is
also tasked with leading the performance evaluation of the chair and, when
necessary, leading the search for a new chairperson.®’

In addition to these general roles, the specific responsibilities of a lead
independent director vary by company,”® but she “essentially serves as an
independent chief for the board and provides an alternative to splitting the
chairman and CEO roles.”®! One CEO went as far as to say that “there is little
difference between the role of lead [independent] director and the non-executive
chair.”®? While the lead independent director may not carry the same clout in the
boardroom as does the chairperson, she does retain more responsibility than does
a presiding director.”? Indeed, many companies have used the lead independent
director as a bargaining chip with activist investors to avoid having to bring a
proposal to split the CEO and chair roles to a vote at all.?®*

86 Jd. (noting alternative avenue of communication is especially useful when board
members “have concerns which they believe have not been properly considered by the chair
or board as a whole”).

87 Id. (“As the board chair is to the CEO, so the [independent director] is to the board
chair.”).

88 Jd. (asserting independent director should ensure that chairperson-CEO relationship is
well-functioning without becoming “too close or powerful”).

8 Id.

% Independent ~ Board  Leadership, =~ COUNCIL ~ OF  INSTITUTIONAL  INV.,
https://www.cii.org/independent _board [https://perma.cc/8J6Q-NUY8] (last visited Apr. 3,
2019).

%l Lisa Baertlein & Aishwarya Venugopal, Chipotle Shareholders Pull Vote to Split CEO,
Chairman Jobs, REUTERS (Mar. 30, 2017), https://www.reuters.com/article/us-chipotle-
board-idUSKBN17131F [https://perma.cc/B4YT-3HUS].

92 Deborah Scally, How Sweet It Is! One-on-One with Jim Nevels, in NYSE CORPORATE
GOVERNANCE GUIDE 61, 64 (2014).

93 Klemash, Smith & Huennekens, supra note 84 (noting independent director’s role is
“more robust than that of a presiding director”).

% See Bric D. Roiter, Disentangling Mutual Fund Governance from Corporate
Governance, 6 HARV. Bus. L. REv. 1, 45 n.168 (2016) (explaining that certain companies
create independent director role instead of nominating independent director to be chair).
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For instance, investment bank Goldman Sachs agreed to enhance the roles
and responsibilities of then lead independent director, James Schiro, by
“allowing him to write directly to shareholders, set the board agenda and hold
more board meetings for only outside directors.” In exchange, institutional
investor CtW withdrew its motion to separate the CEO and chairperson roles.
Dieter Waizenegger, executive director of CtW, assured that “[CtW] gained
really enough comfort that at this point the lead director can be a check to the
chief executive’s role on the board.”?®

CtW, along with investor Amalgamated Bank, struck a similar deal with
Chipotle Mexican Grill Inc. in early 2017, prior to Chipotle separating the roles
later that year.”” Chipotle agreed to strengthen its lead director position by,
among other things, making it customary for its lead independent director, Neil
Flanzraich, to write an annual letter to the shareholders, in addition to the letter
shareholders received from Chipotle’s chairman.®® In fact, communication to
shareholders through a written letter is quite customary among lead independent
directors,” and serves as an effective tool for signifying the importance and
authority of the lead independent director, which subsequently builds trust of the
board among shareholders.!%°

C. Disclosure

The push towards director independence, and the importance of an
independent leader in the boardroom, has also led to regulatory amendments to
the disclosure requirements of public companies. The SEC published a host of
new disclosure requirements following the 2008 financial crisis and several large
corporate scandals, aiming to “improve the disclosure around risk,
compensation, and corporate governance . .. increasing accountability and
directly benefiting investors.”'%! These requirements compel corporations to
disclose certain information about their board composition.'%? Therefore, as of
February 2010, corporations must disclose their board leadership structure and

%5 Tom Braithwaite, Blankfein Avoids Vote but Dimon on the Hook, FIN. TIMES (Apr. 10,
2013), https://www.ft.com/content/48f702ba-a204-11e2-8971-00144feabdc0.

% Id.

°7 Baertlein & Venugopal, supra note 91.

% Id.

9 Klemash, Smith & Huennekens, supra note 84 (“In 2018, 15% of S&P 500 companies
included a letter to shareholders either from the independent board leader alone or jointly from
the independent board leader and the CEO, which is three times the number in 2015.”).

100 74 (asserting that letter from independent lead director “highlights that individual’s role
and can showcase the strength and authority of that independent position vis-a-vis the CEO”).

101 Press Release, Sec. Exch. Comm’n, SEC Approves Enhanced Disclosure About Risk,
Compensation and Corporate Governance (Dec. 16, 2009), https://www.sec.gov/news/press/
2009/2009-268.htm [https://perma.cc/WE93-XZTB].

102 Jd. (requiring disclosure of each directors’ experience, qualifications, attributes, skills,
and other held roles).
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explain why the corporation believes that structure is most appropriate given the
corporation’s specific circumstances.!%® Furthermore, corporations must
disclose whether they have chosen to combine the roles of CEO and chair, as
well as the reasons underlying their decision to either separate or combine the
positions.!%* If companies combine the roles, they must disclose whether and
why the company has a lead independent director and the specific role the lead
independent director plays in the leadership of the company.!0

However, the SEC has stated that the disclosure requirement is intended to
provide clarity for investors, not to influence the company’s structure as
“different leadership structures may be suitable for different companies.”!0¢
Indeed, in practice, and in line with the SEC’s stated intentions, this disclosure
requirement on its own did not appear to have a strong effect on companies: in
2013, only 4% of the S&P 500 disclosed an explicit policy of separating the two
roles, while the rest of the disclosures merely stated that whether the roles are
separated is determined on a “case-by-case basis.”107

II. CEO-CHAIR SEPARATION AND SUCCESSOR CEOS

The role and definition of independent directors has been a hot corporate
governance topic in recent years.!% The focus of this Article, however, is not the

103 Proxy Disclosure Enhancements, 74 Fed. Reg. 68334, 68365 (Dec. 23, 2009)
(amending 17 C.F.R. §§ 229, 239-40, 249, 274) (requiring new disclosure about board’s
leadership structure and reasons why company believes it is the most appropriate structure at
time of filing).

104 14 at 68345 (“Disclosure of a company’s board leadership structure and the reasons the
company believes that its board leadership structure is appropriate will increase the
transparency for investors as to how the board functions.”).

105 1d. at 68365.

106 74 at 68344 (“In proposing this requirement, we noted that different leadership
structures may be suitable for different companies depending on factors such as the size of a
company, the nature of a company’s business, or internal control considerations, among other
things. Irrespective of the type of leadership structure selected by a company, the proposed
requirements were intended to provide investors with insights about why the company has
chosen that particular leadership structure.”); see also Charles Tribbett, Splitting the CEO &
Chairman Roles—Yes or No?, CORP. BOARD, Nov.-Dec. 2012, at 11, 14-18 (highlighting case
studies of companies choosing to split or not split the roles, sometimes after shareholder
proposals).

107 Kerry E. Berchem et al., Split Decision: Whether to Separate the CEO and Board Chair
Positions, AKIN GUMP STRAUSS HAUER & FELD LLP (Dec. 30, 2013), https://www.akin
gump.com/en/experience/practices/corporate/ag-deal-diary/split-decision-whether-to-
separate-the-ceo-and-board-chair.html [https://perma.cc/GWIN-EMUA4]; see also Steven M.
Davidoff & Claire A. Hill, Limits of Disclosure, 36 SEATTLE U. L. REv. 599, 603 (2013)
(arguing that increased disclosure is ineffective in preventing another financial crisis and a
mere political solution to deeper problems).

108 See generally NYSE CORPORATE GOVERNANCE GUIDE, supra note 92 (providing
various articles discussing value of independent chairs and directors); Matteo Tonello, The
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independence of a// directors, but rather the independence of the chair alone.
Particularly, this Article discusses independence of the chairperson in cases
where the chairperson previously served as the CEO-chair, as well as the unique
positon in which the new successor CEO is placed.

To begin, it is important to note that separating the CEO and chair roles was
not common in the United States until recently; rather, the vast majority of U.S.
corporations had a dual CEO-chair position as late as the end of the financial
crisis.'® This was unique to the United States, because in most of Europe and
Canada, the majority practice is to separate the roles.!'® Within the last decade,
however, shareholders, institutional investors, and proxy advisory firms have
heightened the pressure on U.S. firms to separate the positions and install an
independent chair.!!!

Institutional investors that favor independent board leadership include
CalPERS, CalSTRS, the New York City Pension Funds, and TIAA.!'2 Proxy
advisors are similarly supportive of separation. In its 2018 guidelines, Glass
Lewis stated that it “believes that separating the roles of CEO (or, more rarely,
another executive position) and chair creates a better governance structure than
a combined CEO/chair position,” noting that they “typically recommend that our
clients support separating the roles of chair and CEO whenever that question is
posed in a proxy (typically in the form of a shareholder proposal), as we believe
that it is in the long-term best interests of the company and its shareholders.”!!3

Conference Bd., Separation of Chair and CEO Roles, HArRv. L. ScH. F. oN CORP.
GOVERNANCE & FIN. REG. (Sept. 1, 2011), https://corpgov.law.harvard.edu/2011/09/01/
separation-of-chair-and-ceo-roles/#2b (asserting formal independence does not equate with
independence in the mind of other board members).

109 Ajyesha Dey, Ellen Engel & Xiaohui Liu, CEO and Board Chair Roles: To Split or Not
to Split?, 17 J. Corp. FIN. 1595, 1595 (2011) (“Historically, an overwhelming majority of
U.S. firms (between 75 and 80%) have chosen to combine the role of CEO and chairman of
the board.”); see also Vo, supra note 42, at 73 (stating “duality” of corporate structure is
“pervasive” in corporate America).

110 THOMSON REUTERS, supra note 38 (stating separate chairperson and CEO roles “are the
norm by a wide margin” in the United Kingdom and Europe).

T See, e.g., John Laide, Issue Focus: Separate Chairman and CEO, SHARKREPELLENT
(Sept. 18, 2015), https://www.sharkrepellent.net/pub/rs 20150918.html [https://perma.cc/
7BH7-GHKW] (reporting that shareholder activists have continuously lobbied companies to
appoint an independent chairman); Proxy Firms Recommend JPMorgan Shareholders Vote
Against Pay Plan, REUTERS (May 6, 2015, 12:58 PM), https://www.reuters.com/article/us-
jpmorgan-pay/proxy-firms-recommend-jpmorgan-shareholders-vote-against-pay-plan-
idUSKBNONR1XY20150506  [https://perma.cc/YZZ9-9UR4]  (reporting  that ISS
recommended stripping JPMorgan Chase CEO Jamie Dimon from his chairmanship);
Tonello, supra note 108 (indicating investors more carefully scrutinize governance structures
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12 GREGORY, supra note 18 (noting major institutional investors and proxy advisors
commonly support independent chair proposals).

113 GLASS LEWIS, supra note 19, at 5-6.
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ISS, in its 2018 proxy voting guidelines, also recommended voting for
independent positions. It stated that it would “[g]enerally vote for shareholder
proposals requiring that the chairman’s position be filled by an independent
director,” considering the “scope of the proposal; [t]he company’s current board
leadership structure; [t]he company’s governance structure and practices;
[c]lompany performance; and [a]ny other relevant factors that may be
applicable.”!14

Indeed, the view of many institutional investors that companies should
separate the roles is reflected in the incidence and support rate of proposals to
separate the two positions. From 2012 to 2016, shareholder proposals for
independent chairmen were the most popular or second most popular among
governance-related proposals.!!> In 2017, shareholder proposals requesting an
independent chair were the third most frequent shareholder proposal overall.!1¢
These proposals remained one of the most popular governance proposals in
2018, with forty-six proposals going to a shareholder vote from S&P 1500
companies.!!”

Though no shareholder proposals to separate the positions have passed since
2015,'8 the average shareholder support of these proposals has remained
relatively strong since 2012, ranging from 29% to 35%.'" In 2017, these
proposals received an average of 30% of votes, with nine proposals receiving
40% or more of the votes cast.'?0 Most recently, support from primary proxy
advisors seems to play a role: in 2018, proposals with ISS support received an
average of 34% of votes, and independent chair proposals without ISS support

114 INSTITUTIONAL S HOLDER SERVS., supra note 22, at 19.
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https://corpgov.law.harvard.edu/2016/08/22/independent-chair-proposals-2/
[https://perma.cc/M5KR-MUHZ]; see also Yafit Cohn, Issuers’ CEO/Chairman Structure
Not Correlated with Firm Performance, HARV. L. SCH. F. ON CORP. GOVERNANCE & FIN. REG.
(July 31, 2017), https://corpgov.law.harvard.edu/2017/07/31/issuers-ceochairman-structure-
not-correlated-with-firm-performance [https://perma.cc/557G-2U56].
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PrOXY MONITOR (Fall 2017), http://www.proxymonitor.org/Forms/pmr_15.aspx [https://pe
rma.cc/KU4V-5AUE].
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(2018), http://www.georgeson-na.com/acgr/pdf/ACGR2018.pdf [https://perma.cc/AQ45-
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115.
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received an average of 24% of votes.!?! Overall, in 2018, of the forty-six
proposals that went to a shareholder vote, 31.9% of the votes were cast in favor
of the separation.'?? This remains consistent with previous years.

Importantly, in today’s governance landscape, support levels of 30% or more
by investors are considered nearly as significant as those proposals receiving a
majority of the votes,'?? and many companies are pressured to adjust their
governance or pay practices when shareholders cross the 30% threshold, thereby
expressing their shared concern regarding various governance issues.'?*

Looking more closely at the voting patterns of the largest institutional
investors, Figure 1 below demonstrates that while many institutional investors
are still likely to support management’s preference for a combined CEO-chair
role, the rate of support for proposals asking for separation has been trending up,
reaching a high of 40% of the aggregate votes of the top twenty institutional
investors in the most recent proxy season.

And while some of the largest institutional investors like Fidelity and
Vanguard have consistently voted against such proposals, Blackrock, BNY
Mellon, and State Street have voted in favor of such proposals more frequently
in recent years.'?

121" See SULLIVAN & CROMWELL LLP, supra note 118, at 21.

122 GEORGESON & PROXY INSIGHT, supra note 117, at 11.
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script.txt [https://perma.cc/MA3N-WAD?7] (suggesting that 20% to 30% dissenting votes
often leads to increased retail investor activity); see also Peter lliev et al., Shareholder Voting
and Corporate Governance Around the World, 28 Rev. FIN. STUD. 2167, 2188-91 (2015)
(finding that greater dissent voting is associated with higher director turnover).

124 Sec. Exh. Comm’n, supra note 123, at 102 (reporting comments of attorney Alan Beller
stating, “What I think is changing is as some people have said, twenty or thirty is now an
important number in terms of things. You didn’t have Say on Pay ten years ago, you didn’t
have vote no campaigns ten years ago and twenty to thirty is the new fifty, and I think what
we’re seeing some of the developments of encouraging retail to vote more and some of this
retail catching on to vote more is a recognition that, if outcome determinative is twenty-five,
retail is much more important than if outcome determinative is [fifty-one].”).

125 Require Independent Board Chairman, PROXY INSIGHT, www.proxyinsight.com (last
visited Apr. 3, 2019).
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Figure 1. Aggregate Top-20 Institutional Investors Voting Patterns on
Independent Chair Proposals.!2¢
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As a result, over the last decade, the number of corporations that separated
the chairperson and CEO role has dramatically increased.!?” While in 2007, 35%
of S&P 500 boards had split the role,'?8 the number of firms with a separate
chairperson and CEO gradually increased to 48% in 2015,'%° 51% in 2017,'3°
and 52% in early 2019.13! Stronger trends can be found in the S&P 400 and S&P
600 where 62% and 68% of boards, respectively, had a separate chairperson in
2017.132 As many as 60% of S&P 1500 boards have separated the roles in
2018—over twice as many as the 27% in 2000.!33
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