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INTRODUCTION

The “Innocence Movement” has been enormously influential in criminal
justice reform, to say nothing of its obvious benefits for the exonerated.! The
Movement is a coalition of lawyers, activists, exonerated individuals, and others
who have revealed the troubling reality and likely causes of erroneous
convictions.2 The Movement’s core work has been exonerating wrongfully
convicted individuals by proving their innocence and implementing legislative
and other policy reforms designed to prevent future miscarriages of justice.’
Most exonerations have happened in serious felony cases, especially homicide
and rape cases.* There are good and understandable reasons for this: there may
be DNA in such cases,’ innocence projects and other organizations providing
pro bono representation triage the large number of potential cases in part by
focusing on individuals on death row or serving significant prison sentences,®
and these same defendants are motivated to continue fighting their wrongful
convictions because the stakes are so high.”

Recently, evidence that innocent people are convicted of misdemeanors has
surfaced and there are now eighty-five documented cases of official

! See Emily Hughes, Innocence Unmodified, 89 N.C. L. REv. 1083, 1085 (2011) (“[TThe
Innocence Movement has helped hundreds of wrongly convicted people obtain freedom.”).

2 Keith A. Findley, Defining Innocence, 74 ALB. L. REv. 1157, 1157 (2010) (“The
discovery of hundreds of wrongful convictions in the past twenty years has reshaped the
debate about criminal justice in this country, spawning what has become known as the
‘Innocence Movement’ . .. ”).

3 See Hughes, supra note 1, at 1084-85.

4 See Alexandra Natapoff, Negotiating Accuracy: DNA in the Age of Plea Bargaining, in
WRONGFUL CONVICTIONS AND THE DNA REVOLUTION: TWENTY-FIVE YEARS OF FREEING THE
INNOCENT 85, 96 (Daniel S. Medwed ed., 2017) (“Focusing on felonies . . . skews our
understanding of the scope of the wrongful conviction problem. The United States files
approximately two to three million felony cases a year, of which 1 or 2 percent are homicide
and rape cases—the kinds of cases that dominate DNA exonerations, innocence project
caseloads, and media attention. By contrast, over ten million misdemeanor cases are filed
every year, under low visibility circumstances in which appeals are rare and exonerations
even rarer.”).

5> See Findley, supra note 2, at 1169; infra notes 62-65 and accompanying text (discussing
how DNA is evidentiary gold-standard in cases where DNA is dispositive).

¢ How We Take Cases, INNOCENCE PROJECT NEW ORLEANS, http://www.ip-no.org/how-
we-take-cases [https://perma.cc/S3GS-9WLC] (last visited Apr. 28, 2018) (including, among
criteria for taking cases, that “[t]he person is serving a life sentence or a near-life sentence
with at least 10 years left to be served”). In some jurisdictions, prisoners on death row or
serving long sentences may have a statutory right to post-conviction counsel. E.g., WASH.
REv. CoDE § 10.73.150(3) (2012) (providing for right to counsel on collateral attack, and
sometimes on second or subsequent collateral attacks, for individuals under death sentence).

7 See Brandon L. Garrett, Convicting the Innocent Redux, in WRONGFUL CONVICTIONS AND
THE DNA REVOLUTION: TWENTY-FIVE YEARS OF FREEING THE INNOCENT, supra note 4, at 40,
S1.
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misdemeanor exonerations listed on the National Registry of Exonerations.® For
example, a Topeka, Kansas, couple were convicted in 2014 of a variety of
misdemeanor charges, including assault on a police officer and disorderly
conduct, based on the officers’ testimony.® After the trial, the prosecutor viewed
body camera footage that contradicted the officers’ testimony, and the court
eventually vacated the convictions.!? In Harris County, Texas, there have been
mass exonerations after people pled guilty to misdemeanor drug possession—
usually their only way to be released because they could not make bail—and
subsequent laboratory testing revealed “no controlled substance.”!! There is also
plenty of evidence of wrongful misdemeanor arrests. For example, charges of
fleeing and evading, resisting arrest, and disorderly conduct against Deric Baize
were dismissed after he had spent two weeks in jail once video surfaced that
completely contradicted the police officer’s account.!? In Baltimore, “[a]
number of criminal cases . .. have gone up in smoke . .. after two Baltimore
police body-camera videos have allegedly shown officers planting drugs on
residents of the city.”!3

Despite the growing number of individual stories of innocent people who
were arrested for or convicted of misdemeanors, there has been little attention
paid to wrongful misdemeanor convictions as a systemic problem. This is
beginning to change, and some Innocence Movement reformers are turning to
misdemeanors. In 2015, the National Registry of Exonerations posted, Why So
Few Misdemeanors?, which discussed the small percentage of misdemeanors
listed on the Registry and stated: “How many other innocent misdemeanor
defendants pled guilty or were convicted at trial in cases with no lab tests or

8 Misdemeanors, NAT’L REGISTRY EXONERATIONS, https://www.law.umich.edu/special/
exoneration/Pages/detaillist.aspx?View={fafoeddb-5a68-4f8f-8a52-2¢c61f5bf9ea7} &FilterFi
eld1=Group&FilterValue1=M&&SortField=County x0020_of x0020 Crime&SortDir=As
¢ [https://perma.cc/PSH9-XYYT] (last visited Apr. 28, 2018).

® Maurice Possley, Jeanie Becerra: Other Female Exonerees with Misconduct in Their
Cases, NAT’L REGISTRY EXONERATIONS (June 11, 2015), https://www.law.umich.edu/
special/exoneration/Pages/casedetail.aspx?caseid=4704 [https://perma.cc/E37L-VU9H].

19-1d. Although the prosecutor had the responding officer’s body camera footage and
“turned [it] over” an hour before trial, nobody watched the footage to see if it corroborated
the testimony. The day after trial, the prosecutor viewed the footage, which showed that the
couple did not attack the officers. Id.

1 See infra Section I.B.

12 Gil Corsey, Good Cop Bad Cop: The Matthew Corder Story, WDRB (Oct. 16, 2016,
10:24 PM), http://www.wdrb.com/story/33395826/good-cop-bad-cop-the-matthew-corder-
story [https://perma.cc/CMS5E-7YA4T].

13 Phil McCausland, Another Baltimore Police Body-Cam Video Shows Officers ‘Plant’
Drugs, NBC NEws (Aug. 4, 2017, 7:55 AM), https://www.nbcnews.com/news/us-news/
another-baltimore-police-body-cam-video-shows-officers-plant-drugs-n789396  [https://per
ma.cc/B25J-P3VV].
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videos to prove their innocence after the fact? We have no clue.”'* Around the
same time, the Innocence Project, an early and well-respected leader in the
Innocence Movement, created a position focusing on several “key areas,” one of
them being “the innocent who plead guilty to misdemeanors.”!?

The Innocence Movement’s interest in misdemeanors could be seen as a
distraction from important work to be done in more serious cases where
resources are already stretched too thin.!'® On the other hand, although violent
offenses and felony drug crimes dominate criminal justice news and policy
debates,!” it is misdemeanors that dominate criminal justice reality. About eighty
percent of all criminal cases are misdemeanors.!® There are approximately “13.2

14 Why So Few Misdemeanors?, NAT'L REGISTRY EXONERATIONS (Oct. 6, 2015),
https://www.law.umich.edu/special/exoneration/Pages/misdosoct2015.aspx [https://perma.c
¢/7RIX-LVKV] (noting how, at that time, “[flewer than 2% of the exonerations in the
Registry . . . [we]re for misdemeanors, despite the fact that they ma[d]e up at least 80% of
criminal convictions in the United States”).

15 Special Counsel for New Initiatives: Job Summary, INNOCENCE PROJECT,
https://www.innocenceproject.org/special-counsel-new-initiatives/ [https://perma.cc/9TNV-
ATVH] (last visited Apr. 28, 2018); see also Barry Scheck, Unreliable Field Drug Tests
Result in Innocent People Pleading Guilty, HUFFINGTON PoST (Dec. 6, 2017), https://www.hu
ffingtonpost.com/barry-scheck/unreliable-field-drug-tes b _11016904.html [https://perma.c
¢/M86D-ZPKE] (“It simply didn’t occur to anyone that scared, poor, overwhelmed innocent
people would plead guilty, even in misdemeanor cases where the risk of innocents pleading
guilty just to get out of jail is generally recognized to be greater than in felonies.”); cf. Daniel
S. Medwed, A Quarter Century of Righting Wrongful Convictions, WBUR (Aug. 14, 2014),
http://www.wbur.org/cognoscenti/2014/08/14/dna-exoneration-gary-dotson-daniel-medwed
[https://perma.cc/XU82-MQ2W] (commenting that twenty-five years after first DNA
exoneration, ‘“next phase of work in this field, then, is to implement lasting reforms to bolster
accuracy in all criminal cases and to make it easier to present non-DNA innocence claims in
post-conviction proceedings”).

16 'Why So Few Misdemeanors?, supra note 14 (“Everyone involved in the process—
innocence projects, prosecutors’ offices, courts, police departments—is inundated with claims
of innocence from felony defendants who were sentenced to 10 years or more in prison, or
life, or death. Every post-conviction investigation is a big commitment. For misdemeanors,
no one has the time.”).

17 See Why the Public Perception of Crime Exceeds the Reality, NPR (July 26, 2016),
https://www.npr.org/2016/07/26/487522807/why-the-public-perception-of-crime-exceeds-th
e-reality (“[T]he news media has always over-reported violent crime. This has been something
that’s been pervasive even since the ’70s. You know, if it bleeds it leads, particularly in local
television news.”).

18 See Victor Eugene Flango, Judicial Roles for Modern Courts, NAT’L CTR. FOR ST. CTS.,
http://www.ncsc.org/sitecore/content/microsites/future-trends-2013/home/Monthly-Trends-
Articles/Judicial-Roles-for-Modern-Courts.aspx [https://perma.cc/59Q8-HAPT] (last visited
Apr. 28, 2018) (noting that “[a]pproximately 80 percent of criminal cases are misdemeanors,
and more than 70 percent of them are handled by municipal [courts]”).
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million misdemeanor cases filed in the United States each year.”!® For many of
the estimated seventy million people in the United States who have arrest or
conviction records, those experiences played out in the lower criminal courts as
misdemeanor cases.?’ But those experiences did not end in court, as the
consequences of misdemeanor records now affect many critical aspects of
people’s lives, including employment, housing, and education.?! This is due to
a combination of technological advances that have resulted in easily accessible,
publicly available criminal records and a sharp increase in the collateral
consequences of criminal convictions in law (such as federal immigration law’s
deportation grounds, which includes many misdemeanors)?? and practice (such
as employers and landlords running criminal checks even when not required to
do so by law).?3

This Article responds to the Innocence Movement’s nascent interest in
misdemeanors with hope tinged with concern. There is general consensus that
documented exonerations in serious felony cases are only the “tip of [the

19 See Megan Stevenson & Sandra Mayson, The Scale of Misdemeanor Justice, 98 B.U. L.
REv. 731, 737 (2018). Professors Megan Stevenson and Sandra Mayson’s important new
empirical study of misdemeanors also shows that, “contrary to conventional wisdom, this
number [of misdemeanors] is not rising. Both the number of misdemeanor arrests and cases
filed have declined markedly in recent years.” Id. (footnote omitted) At the same time, serious
violent crime and felony charges have both dropped in many jurisdictions across the United
States. See JENNIFER L. TRUMAN & RACHEL MORGAN, U.S. DEP’T JUST., BUREAU JUST. STAT.,
BULL. No. NCJ 250180, CRIMINAL VICTIMIZATION, 2015, at 1 (2016), https://www.bjs.gov/
content/pub/pdf/cv15.pdf [https://perma.cc/685Z-PDY8] (reporting continuously declining
trend in violent crime from over seventy-five instances per thousand persons in 1993 to less
than twenty-five instances per thousand persons in 2015). See generally NAT’L CTR. FOR
STATE CoOURTS, Court Statistics Project DataViewer, CT. STAT. PROJECT, http://www.
courtstatistics.org/ (last updated Jan. 11, 2017) (reporting decreasing trend in thirty states:
2,175,051 felonies filed in 2013; 2,169,226 felonies filed in 2014; and 2,114,591 felonies filed
in 2015).

20 See A Healthcare Employer Guide to Hiring People with Arrest and Conviction
Records, NAT’L EMP. L. PROJECT (Apr. 20, 2017), http://www.nelp.org/publication/a-healthca
re-employer-guide-to-hiring-people-with-arrest-and-conviction-records/ [https://perma.cc/6
KLU-GZ9S] (“Every year, nearly 700,000 people reenter society from incarceration; they are
among the estimated 70 million adults in the United States who have an arrest and conviction
record.”); see also MICHELLE NATIVIDAD RODRIGUEZ & MAURICE EMSELLEM, 65 MILLION
“NEED NOT APPLY”: THE CASE FOR REFORMING CRIMINAL BACKGROUND CHECKS FOR
EMPLOYMENT 27 n.2 (2011), http://www.nelp.org/content/uploads/2015/03/65 Million_Nee
d Not_Apply.pdf?nocdn=1 [https://perma.cc/R2MP-GVK3].

21 See infra notes 187-89 and 240-45 and accompanying text.

22 See infra note 188 and accompanying text.

23 See Jenny Roberts, Expunging America’s Rap Sheet in the Information Age, 2015 Wis.
L. Rev. 321, 325; id. at 327 (“Collateral consequences are the purportedly nonpunitive,
noncriminal consequences that can flow automatically or as a matter of discretion from a
criminal conviction.”).
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wrongful conviction] iceberg.”?* Without a doubt, the lower criminal courts
convict many innocent people of misdemeanors.?’ In that respect, turning an
Innocence Movement lens to misdemeanors is an encouraging development.
The mere acknowledgment that innocent people are wrongfully convicted of
misdemeanors and the recognition that misdemeanors matter in an individual’s
life are big steps forward. There are clear benefits to pulling aside the
misdemeanor curtain to reveal factually innocent people convicted of low-level
crimes.2® Most obviously, innocent people should not be convicted. Further,
demonstrating that innocent people are convicted in misdemeanor cases may
help advance reforms in policing and in the lower criminal courts. The hope is
thus that the Movement can exonerate some innocent people wrongly convicted
of misdemeanors while highlighting systemic causes of such errors in reform
efforts that will ultimately benefit all individuals facing misdemeanor charges.

Yet, there are a number of concerns with an innocentric?’ focus on
misdemeanors. These concerns have to do with detracting attention from other
more entrenched and widespread problems in misdemeanor cases; the related
question of defining the “wrong” in wrongful misdemeanor conviction;
determining the types of evidence that will prove actual innocence in the same
definitive way that DNA evidence has done in many felony exonerations; and
overcoming serious procedural and structural barriers to demonstrating post-
conviction innocence.

Perhaps the most fundamental concern listed above is that advancing a
narrative about innocent people convicted of misdemeanors could overtake an
existing, yet still developing, narrative of the disproportionate and unfair
consequences of misdemeanor convictions regardless of guilt or innocence. That
narrative is now being told in the press?® as well as in state legislatures
considering decriminalization and other reforms to mitigate the consequences of
a criminal record.?® This narrative also underlies recent scholarly focus on

24 Samuel R. Gross et al., Exonerations in the United States 1989 Through 2003, 95 J.
CRIM. L. & CRIMINOLOGY 523, 531 (2005); see also Daniel S. Medwed, Innocentrism, 2008
U.ILL. L. REV. 1549, 1559.

25 Why So Few Misdemeanors?, supra note 14 (“Given their number, there is little doubt
that false convictions for misdemeanors are at least several times more frequent than false
felony convictions.”).

26 Cf. Hughes, supra note 1, at 1085 (critiquing definition of, and focus on, “factual[]” or
“actual” innocence).

27 Professor Daniel Medwed used the apt term “innocentrism” to label what he described
as a “transformation” in “American criminal law . . . due to the increasing centrality of issues
related to actual innocence in courtrooms, classrooms, and newsrooms.” Medwed, supra note
24, at 1549.

28 See infra notes 282-83 and accompanying text.

29 See infra notes 289-90 and accompanying text.
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misdemeanors®? and studies of misdemeanor-related racial bias.3! One aspect of
this narrative is the sheer volume of misdemeanor convictions. Misdemeanor
arrests and prosecution numbers are staggering and may have doubled in the past
forty-five years.3? While the public, reform, and legislative focus has been on
mass incarceration, the terms “mass criminalization” or “criminal records crisis”
better describe a country in which one in three individuals has some sort of arrest
or conviction record.?? This raises the issue of whether emphasizing innocence
in misdemeanor cases will deemphasize the more immediate problem of law
enforcement making too many misdemeanor arrests and prosecutors charging
too many of those cases in the lower criminal courts. Similar concerns about
innocentrism have long been debated in the felony context, and, to some extent,
have been addressed.’* While there are many parallels between innocence and
fairness tensions in the felony and misdemeanor settings, there are also
differences. These tensions have yet to be explored in the misdemeanor context,
and this Article seeks to foster a dialogue about them.3>

Another potential concern with focusing on innocence and misdemeanors is
that there are a number of “wrongs” when it comes to certain types of
convictions, guilt or innocence aside. Disorderly conduct, public drunkenness,
minor marijuana possession, driving with a license that has been suspended for

30 See, e.9., Jenny Roberts, Why Misdemeanors Matter: Defining Effective Advocacy in the
Lower Criminal Courts, 45 U.C. Davis L. REv. 277, 286 (2011); see also, e.g., Issa Kohler-
Hausmann, Managerial Justice and Mass Misdemeanors, 66 STAN. L. REv. 611 (2014);
Alexandra Natapoff, Misdemeanors, 85 S. CAL. L. REv. 101 (2012).

31 See infra notes 279-80 and accompanying text.

32 See ROBERT C. BORUCHOWITZ, MALIA N. BRINK & MAUREEN DIMINO, NAT’L ASS’N
CRIM. DEF. LAW., MINOR CRIMES, MASSIVE WASTE: THE TERRIBLE TOLL OF AMERICA’S
BROKEN MISDEMEANOR COURTS 11 (2009), https://www.nacdl.org/WorkArea/linkit.aspx?
LinkIdentifier=id&ItemID=20808 [https://perma.cc/E595-HPZB] (describing rise from 5 to
10.5 million misdemeanors filed per year between 1972 and 2006).

33 See RODRIGUEZ & EMSELLEM, supra note 20, at 3; see also NAT’L EMP’T LAW PROJECT,
Faulty FBI Background Checks for Employment: Correcting FBI Records is Key to Criminal
Justice Reform 1, 6 (2015) (citing Grassley Statement at the National Press Club Newsmakers
News Conference, United States Senate (Apr. 27, 2015), http://www.grassley.senate.gov/
news/news-releases/grassley-statement-national-press-club-newsmakers-news-conference
[https://perma.cc/Y A6Q-KIJ8G]), http://www.nelp.org/publication/faulty-tbi-background-ch
ecks-for-employment/ [https://perma.cc/AK6V-G8PF]. The focus on mass incarceration is,
like the Innocence Movement’s focus on rape and homicide cases, perfectly understandable
and justified. That should not detract from recognition of the crisis in the lower criminal
courts.

34 Professor Daniel Medwed has argued persuasively that innocentrism (at least in the
types of serious cases on which the Innocence Movement had focused up to that point) has
complemented, rather than detracted from, criminal justice reforms that emphasize
substantive and procedural rights for all defendants. Medwed, supra note 24, at 1566-70; see
also infra Section IILA.

35 See infra Section 111
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failure to pay parking tickets, littering, and other low-level public order offenses
can result in permanent criminal records and wildly disproportionate
consequences for individuals and their families.?¢ Should the “wrong” in at least
some classes of misdemeanors be untethered from the inquiry into whether the
person actually committed the act, because too many low-level misdemeanor
cases themselves are largely untethered from traditional notions of culpability
and punishment?3’ This raises a core definitional issue, namely, how to define
the “wrong” in “wrongful misdemeanor conviction.”?® For the sake of
consistency with Innocence Movement and scholarship terminology, it makes
sense to use the term “wrongful misdemeanor conviction” to refer to an innocent
person’s conviction. However, it is important to keep in mind that even if the
individual’s conduct violated a state law or local ordinance, the conviction of
that person may be wrong because of the unjustified or disproportionate
punishment that follows (once the collateral consequences of that criminal
record are factored in) and because of disparate enforcement in communities of
color. This type of wrong might be called an “unfair conviction” to capture
convictions that are unjustified, disproportionate, biased, or some combination
of all of these common unfairnesses in misdemeanor cases.*®

Finally, other concerns about a misdemeanor Innocence Movement are more
practical and less controversial. DNA evidence has resulted in hundreds of
felony exonerations thus far,** but a typical misdemeanor case has neither DNA
nor any other scientific evidence.*! DNA has been called the “gold standard” for
evidence of innocence and is credited as giving the early Innocence Movement
great momentum and credibility due to its scientific certainty.*?> A misdemeanor
Innocence Movement may need similar types of evidence, and there is potential
in two areas: laboratory tests of alleged unlawful drugs that reveal “no controlled
substance” despite the individual having pled guilty to misdemeanor drug
possession and police body camera or citizen videos that surface after a

36 See Roberts, supra note 30, at 171-72.

37 See Jenny Roberts, Informed Misdemeanor Sentencing, 46 HOFSTRA L. REv. 171, 195
(2018); see also John B. Mitchell, Crimes of Misery and Theories of Punishment, 15 New
CRIM. L. REV. 465, 471 (2012) (“[T]he current application of the crimes of misery cannot be
justified under any accepted philosophical theory of punishment . . . .””).

3% See Josh Bowers, Legal Guilt, Normative Innocence, and the Equitable Decision Not to
Prosecute, 110 CoLuM. L. REV. 1655, 1689-92 (2010) (discussing moral versus legal guilt in
misdemeanor context); see also Stephanos Bibas, Bulk Misdemeanor Justice, 85 S. CAL. L.
REV. POSTSCRIPT 73, 75 (2011) (agreeing with Bowers “that the bigger problem is not factual
but moral innocence” and “that jaded police and prosecutors know and care too little about
sorting out which defendants deserve punishment from those who are technically guilty under
overbroad criminal laws but normatively innocent”).

39 See infra Section IV.B.

40 See infra note 61 and accompanying text.

4l See Roberts, supra note 30, at 286.

4 See infra notes 61-64 and accompanying text.
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misdemeanor conviction to contradict the factual basis for that conviction.*?
There are a number of other ways in which misdemeanors differ from the serious
felony cases that comprise most known exonerations. For misdemeanors, the
stakes are often characterized, and perceived, as low;* there are few lawyers,
activists, or others focused on the cases and issues;* and, in some jurisdictions,
individuals charged with misdemeanors do not even have lawyers.*® These
unfortunate realities are behind just some of the considerable barriers to
uncovering and developing evidence of innocence in misdemeanor wrongful
convictions.

Part 1 of this Article explores how the Innocence Movement gained
momentum following the first DNA exonerations before moving to the broader
definition of “wrongful conviction” now used by the National Registry of
Exonerations. It then considers laboratory tests as well as police and citizen

43 See infra Section L.B.

4 See generally Roberts, supra note 37 (discussing how misdemeanors are not actually
low-stakes, given the potentially severe collateral consequences of many misdemeanor
convictions); Roberts, supra note 30. Other scholars have also commented on these severe
consequences. See Wayne A. Logan, Informal Collateral Consequences, 88 WASH. L. REV.
1103, 1104-05 (2014) (describing how these consequences can either be formally or
informally imposed). Also, an arrest record’s mere existence has lasting consequences for
employment, housing, and immigration. See Eisha Jain, Arrests as Regulation, 67 STAN. L.
REV. 809, 812-14 (2015) (“Even as advocates, criminal law scholars, and courts have drawn
greater attention to the civil consequences of criminal convictions, they have paid relatively
little attention to the effects of arrests—particularly subfelony arrests, such as misdemeanors.”
(footnote omitted)).

4 However, that is changing. See Victoria Bekiempis, NYC to Pay out $11 Million in Legal
Fees, Costs to Lawyers in “‘Historic’ Stop-and-Frisk Case, N.Y. DAILY NEws (Jan. 24, 2017,
7:01 PM), http://www.nydailynews.com/new-york/nyc-pay-11m-legal-costs-lawyers-stop-
and-frisk-case-article-1.2954826 [https://perma.cc/AA5SY-RGXK]; The Bronx Defenders
Marijuana Arrest Project Announces Preliminary Review of Data Reflecting Ongoing and
Systemic Constitutional and Evidentiary Problems in Marijuana Arrests by NYPD, BRONX
DEFENDERS (Apr. 2, 2012), https://www.bronxdefenders.org/the-bronx-defenders-marijuana-
arrest-project-announces-preliminary-review-of-data-reflecting-ongoing-and-systemic-const
itutional-and-evidentiary-problems-in-marijuana-arrests-by-nypd/ [https://perma.cc/S3MJ-4
B35].

46 See BORUCHOWITZ, BRINK & DIMINO, supra note 32, at 14-15 (quoting South Carolina
Supreme Court Justice’s statement, at state bar meeting, that state court judges in South
Carolina regularly violated Alabama v. Shelton and would continue to do so because it simply
was not possible to provide lawyers in so many misdemeanor cases); Gary Feuerberg,
Constitution Violated ‘Thousands of Times Every Day,” EpocH TIMES (May 18, 2015, 11:21
AM), http://www.theepochtimes.com/n3/1359404-constitution-violated-thousands-of-times-
every-day/ [https://perma.cc/6TCG-C3KL] (describing Senate Judiciary Committee hearing
on violations of federal constitutional right to counsel). See generally ALISA SMITH & SEAN
MADDAN, THREE MINUTE JUSTICE: HASTE AND WASTE IN FLORIDA’S MISDEMEANOR COURTS
(2011), https://www.nacdl.org/WorkArea/DownloadAsset.aspx?id=20794&libID=20764 [htt
ps://perma.cc/RXD7-WCNW].
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video that reveal wrongful convictions as compelling, but limited, methods of
exoneration in misdemeanor cases—the misdemeanor Innocence Movement’s
potential DNA. Part II considers the myriad procedural and structural obstacles
for misdemeanor exonerations, including high percentages of guilty pleas that
close avenues of appeal, and the unlikelihood of misdemeanor cases reaching
the post-conviction review stage (where new evidence of innocence generally
surfaces). The scope of the definition of “wrongful conviction” is the focus of
Part III. Part IV discusses the power of felony exoneration and misdemeanor
disproportionality narratives before ending with a story that seeks to illustrate
potential ways to avoid conviction of the innocent while protecting all
defendants from minor convictions that disproportionately affect their lives,
families, and communities. Advancing accuracy in criminal case adjudications
and avoiding burdensome and unnecessary misdemeanor criminal records are
not mutually exclusive goals and there are a number of reforms that address both.

I. LABORATORY TESTS AND VIDEO:
THE MISDEMEANOR INNOCENCE MOVEMENT’S DNA?

As the Innocence Movement turns to misdemeanors, it will surely look for a
path-breaking development that will allow it to gain traction and advance
misdemeanor criminal justice reform. For felonies, that development was DNA
exonerations, but DNA is almost never present in misdemeanor cases.*’
Currently, there are two types of evidence in the small number of documented
misdemeanor exonerations that hold out promise as the DNA of misdemeanor
wrongful convictions. First are cases where laboratory tests revealed the lack of
any controlled substance after individuals pled guilty to possessing such a
substance.*® Second are cases with police or citizen video that contradicts
witness testimony that was key in securing a conviction.*® Both of these types
of exonerating evidence are common in misdemeanor cases on the National
Registry of Exonerations, which has broadened the list of wrongful convictions
beyond those involving DNA exonerations.

Before exploring laboratory tests and video as the potential DNA of the
misdemeanor Innocence Movement, it is worth noting an important distinction
between the exonerations achieved thus far with these different types of
evidence. Almost all DNA exonerations have led to the conclusion that, although
a crime was committed, the wrong person was convicted.’® By contrast, the
small group of known misdemeanor exonerations achieved through post-

47 See Roberts, supra note 30, at 286.

4 See, e.g., Maurice Possley, Homer Armstrong, NAT’L REGISTRY EXONERATIONS (2015),
https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=4771 [https://
perma.cc/95L2-J4AX].

4 See, e.g., Maurice Possley, Arthur Morris, NAT’L REGISTRY EXONERATIONS (2015),
https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=4703 [https://
perma.cc/AD5SV-MDK?2].

30 See infra notes 223-24 and accompanying text.
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conviction laboratory tests or video evidence, explored in the section below,
have generally led to the conclusion that no crime was committed at all and no
one should have been convicted of anything.’! In working to expose “wrong
person” convictions, the felony Innocence Movement emphasizes the
compelling fact that getting it wrong means the real culprit is still out there,
possibly committing more violent felonies.>? There are thus two urgencies in
getting it right: exonerating and freeing the wrongfully convicted person, as well
as identifying and punishing the person who actually committed the crime.>

In the “no crime” scenario present in most known wrongful misdemeanor
convictions, only the former urgency exists, as there is no other person out there
to convict. And even if there were, the fact that the charge was only a
misdemeanor might undermine any move to devote further resources to
identifying and convicting the actual culprit. Still, exonerating a person who is
likely suffering a series of obstacles to employment, housing, education, and
other facets of daily life based on a wrongful misdemeanor conviction is clearly
urgent.>* After describing how DNA was the powerful tool leading to early
exonerations and igniting the Innocence Movement, the remainder of this Part
explores the two potentially most promising ways to exonerate those wrongfully
convicted of a misdemeanor.

A. Broadening the Innocence List: From DNA to “Official Exoneration”

The Innocence Movement’s history reaches back to 1912, when Edwin
Borchard wrote an article on wrongful convictions.>> In 1932, Borchard
published his “breakthrough historical work,”>® Convicting the Innocent, which
documented the cases of sixty-five factually innocent people who were

51 See infra Section I.B.

52 See DNA Exonerations in the United States, INNOCENCE PROJECT, https://www.
innocenceproject.org/dna-exonerations-in-the-united-states/ [https://perma.cc/DSEB-YZKL]
(last visited Apr. 28, 2018). However, as Professor Keith Findley has noted:

[T]he Innocence Movement has drawn power from the simplicity of the wrong-person

story of innocence, as told most effectively by the DNA cases. The purity of that story

continues to have power, but that story alone cannot sustain the Innocence Movement. It

is too narrow. It fails to accommodate the vast majority of innocent people in our justice

system. It fails to embrace innocence in its full complexity.
Findley, supra note 2, at 1207.

33 There are also the urgencies of studying wrongful convictions’ causes to advance
reforms and avoid repeating the same mistakes, and advancing the legitimacy of the criminal
justice system by correcting error. Both of these values exist in felony and misdemeanor cases.

4 See infra notes 187-89 and accompanying text.

35 See generally Edwin M. Borchard, European Systems of State Indemnity for Errors of
Criminal Justice, 3 J. AM. INST. CRIM. L. & CRIMINOLOGY 684 (1912).

6 Richard A. Leo & Jon B. Gould, Studying Wrongful Convictions: Learning from Social
Science, 7 OHIO ST. J. CRIM. L. 7, 11 (2009).
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nevertheless convicted.3” From that point through the late 1980s, advocacy and
scholarship about wrongful convictions focused on revealing and examining
cases of factual innocence.®

The Innocence Movement’s modern era began in 1989, with the first two
DNA exonerations of David Vasquez and Gary Dotson.”® Forensic DNA
technology’s development and use in exposing wrongful convictions “shattered
that perception of virtual infallibility—exposing the reality that error in the
criminal justice system is systemic, not just freakishly rare or merely episodic.”®0
Indeed, DNA exonerations have continued at a steady pace since 1989, with the
total number of such exonerations now at 354.6!

There are levels of accepted proof for determining actual innocence. DNA is
the least controversial, and a DNA exoneration is treated as the evidentiary gold
standard in cases where DNA is dispositive.> This type of “[p]rovable actual

57 See generally EDWIN M. BORCHARD, CONVICTING THE INNOCENT: ERRORS OF CRIMINAL
JUSTICE (1932).

38 See Richard A. Leo, Has the Innocence Movement Become an Exoneration Movement?
The Risks and Rewards of Redefining Innocence 2 (Univ. of S.F. Sch. of Law Research Paper
No. 2016-16, 2016), https://papers.ssrn.com/sol3/papers.cfm?abstract id=2756124 [https://
perma.cc/KSYE-5AB4] (“It might be said that Borchard invented a subfield: the empirical
study of wrongful convictions.”).

% See David Vasquez, INNOCENCE PROJECT, http://www.innocenceproject.org/cases/
david-vasquez/ [https://perma.cc/QWS5Y-EPUS] (last visited Apr. 28, 2018); Gary Dotson,
INNOCENCE PROJECT, http://www.innocenceproject.org/cases/gary-dotson/ [https://perma.cc/
F6DB-P28L] (last visited Apr. 28, 2018). These exonerations occurred only two years after
the first DNA-based conviction in the United States. See generally Andrews v. State, 533 So.
2d 841 (Fla. Dist. Ct. App. 1988) (holding that DNA evidence was properly admitted in rape
case and affirming conviction).

0 Keith A. Findley, Innocence Found: The New Revolution in American Criminal Justice,
in CONTROVERSIES IN INNOCENCE CASES IN AMERICA 3, 4 (2014) (reporting that DNA
evidence has been utilized “to prove innocence (as well as guilt) to a degree of scientific
certainty that was unprecedented in the criminal justice system”).

6 DNA Exonerations in the United States, supra note 52.

92 Leo, supranote 58, at 33 (“At least since 1996, the list of DNA exonerations maintained,
publicized and continually expanded by the Innocence Project has been the gold standard for
researching and writing about innocence, wrongful conviction and error-reducing policy
reforms.” (footnote omitted)); David A. Singleton, Unmaking a “Murderer”: Lessons from a
Struggle to Restore One Woman’s Humanity, 47 SETON HALL L. Rev. 487, 489 (2017)
(describing strength of DNA-based exoneration cases and lamenting difficulties with non-
DNA exoneration cases); see also Katherine R. Kruse, Instituting Innocence Reform:
Wisconsin’s New Governance Experiment, 2006 Wis. L. REv. 645, 721 (using “gold
standard” to describe DNA evidence). But see SAMUEL R. GROSS & MICHAEL SHAFFER, NAT’L
REGISTRY EXONERATIONS, EXONERATIONS IN THE UNITED STATES, 1989-2012, at 11 (2012),
https://www.law.umich.edu/special/exoneration/documents/exonerations_us_1989 2012 fu
11_report.pdf [https://perma.cc/ETN5-KXZK] (“[S]Jome state officials continue to express
doubts about the innocence of exonerated defendants, sometimes in the face of extraordinary
evidence. For example, when Charles Fain was exonerated by DNA in Idaho in 2001, after
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innocence” has been called “the lifeblood of the Innocence Movement.”®3 The
Innocence Project’s website lists and analyzes DNA exonerations. The
organization has played a key role in bringing exonerations to the public’s
attention for the past twenty-five years.®* The Innocence Project list was—at
least until recently—considered the leading source for information about
exonerations and is composed of cases about which the broadest group of people
would agree represent convictions of the actually, provably innocent.%
Recently, scholars and others began to predict that DNA exonerations would
decrease drastically.®® They based these claims on the hypothesis that most such
wrongful convictions happened before DNA testing was available, that the bulk
of such convictions had been exposed through post-conviction testing, and that
more recent cases have benefitted from pre-trial testing and thus have lower
conviction error rates.®” These predictions—although they have yet to be
realized®®—surely played a role in focusing the Innocence Movement’s and

18 years on death row for a rape murder, the original prosecutor in the case said, ‘It doesn’t
really change my opinion that much that Fain’s guilty.’”).

9 Leo, supra note 58, at 28 (discussing “the movement’s moral legitimacy and the
extraordinary power of innocence to effect meaningful criminal justice policy reform”). There
are potential drawbacks to reliance on such certainty for proving innocence. Professor Keith
Findley has noted how

DNA evidence . . . runs the risk of proving too much (that is, more than is legally

required), and thereby feeding the appetite for unrealistic simplicity in criminal cases. It

is not unusual, in a non-DNA innocence case, no matter how compelling the evidence of

innocence, for the state to respond to a motion for a new trial by arguing that no relief

should be granted because the proffered new evidence is not like DNA. Courts too,
sometimes reject new trial motions based on claims of innocence by comparing the new
evidence to DNA and finding it lacking.
Findley, supra note 2, at 1189 (footnotes omitted); see also id. at 1190 (“While DNA results
can be powerful, and in some cases can lead to conclusions about guilt and innocence that are
beyond reasonable dispute, they are not always dispositive or ever truly without any doubt.
And without DNA, the picture is almost always even murkier.”).

64 See Our Work, INNOCENCE PROJECT, https://www.innocenceproject.org/about/#our-
work [https://perma.cc/HU8Z-ZGZJ] (last visited Apr. 28, 2018).

%5 See Findley, supra note 60, at 5 (describing Innocence Project as “first [organization] to
fully seize upon DNA technology as a tool for exonerating the innocent™); Editorial Board,
Editorial, Prisoners Exonerated, Prosecutors Exposed, N.Y. TIMES, Feb. 13, 2016, at A20
(stating that Innocence Project has shown for “more than 20 years . .. how many ways a
conviction can be obtained wrongfully”).

% See Leo, supra note 58, at 33.

97 Medwed, supra note 24, at 1570 (“[P]ost-conviction DNA testing is a contemporary
phenomenon, a fleeting moment in history.”).

%8 See Exonerations by Year: DNA and Non-DNA, NAT’L REGISTRY EXONERATIONS,
https://www.law.umich.edu/special/exoneration/Pages/Exoneration-by-Year.aspx [https://pe
rma.cc/73B5-4898S] (last visited Apr. 28, 2018) (listing twenty DNA exonerations in 2012,
nineteen in 2013, twenty-two in 2014, twenty-seven in 2015, and seventeen in 2016); see also
Findley, supra note 60, at 4 (reporting that number of exonerations per year has “remained
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scholars’ attention on non-DNA based methods of demonstrating innocence.®
In turn, this raised the issue of how to define the contours of actual innocence in
cases that did not involve DNA or where DNA evidence was peripheral to the
case.

In 2012, the University of Michigan and Northwestern University law schools
co-founded the National Registry of Exonerations.”” Notably, Registry
exonerations currently number 2161, only 442 of which are attributed to DNA.7!
The larger number is due to the Registry’s definition of “innocence,” which is
pegged to legal exoneration.”? This broadened definition tracked the Innocence
Movement’s turn to non-DNA cases and causes of wrongful convictions, but it
has not been uncontroversial. As Professor Keith Finley has noted:

Claims of innocence in non-DNA cases can be . . . tinged with gray tones,
in part because of the inherent difficulty and ambiguity in trying to prove
a negative. Claims of innocence based upon challenges to convictions
resting upon recantations, or resting upon inherently unreliable forensic
“science” evidence, are especially complicated and increasingly common
examples of such gray-shaded innocence cases.”

In the first Registry report, Professor Samuel Gross and Michael Shaffer
acknowledged that they “do not claim to be able to determine the guilt or
innocence of convicted defendants. In difficult cases, nobody can do that
reliably. . . . [T]he best we can do is to rely on the actions of those who have the
authority to determine a defendant’s legal guilt.”’* For these reasons, and despite
the limitations, the Registry relies on “official decisions,” including pardons,

fairly constant,” “[d]espite predictions that the rate of post-conviction DNA exonerations
would begin to dwindle” in instances where DNA testing was not available when defendant
was convicted).

% Compare Our Work, supra note 64 (“The Innocence Project . . . exonerates the wrongly
convicted through DNA testing”), with Glossary, NAT’L REGISTRY EXONERATIONS,
https://www.law.umich.edu/special/exoneration/Pages/glossary.aspx [https://perma.cc/Y5Y
T-LZZS] (last visited Apr. 28, 2018) (“In general, an exoneration occurs when a person who
has been convicted of a crime is officially cleared based on new evidence of innocence.”).

70 Findley, supra note 60, at 4-5. The Registry is now “a project of the Newkirk Center for
Science & Society at University of California Irvine, the University of Michigan Law School
and Michigan State University College of Law.” Our Mission, NAT’L REGISTRY
EXONERATIONS, https://www.law.umich.edu/special/exoneration/Pages/mission.aspx [https://
perma.cc/WT4F-Z9SK] (last visited Apr. 28, 2018).

71 Exonerations by Year: DNA and Non-DNA, supra note 68.

2 1d.

73 Findley, supra note 2, at 1161-62; Leo, supra note 58, at 30 (noting “inherent epistemic
problem in the study of wrongful convictions: that we often lack sufficient knowledge or
evidence of what occurred to determine with absolute certainty whether someone is innocent.
Given the inherent difficulty of proving a negative, it is almost impossible to demonstrate a
person’s factual innocence in many cases”).

74 GROSS & SHAFFER, supra note 62, at 6.
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dismissals, acquittals, certificates of innocence, and posthumous exonerations.”>
According to the Registry:

“Exoneration,” as we use the term, is a legal concept. It means that a
defendant who was convicted of a crime was later relieved of all legal
consequences of that conviction through a decision by a prosecutor, a
governor or a court, after new evidence of his or her innocence was
discovered.”®

Recently, Professor Richard Leo claimed that “[i]n less than four years, the
Registry’s compilation of exonerations had not only eclipsed the Innocence
Project’s list of DNA exonerations numerically but, for many, replaced it as the
definitive go-to source on wrongful convictions in America.””’

The National Registry of Exonerations’ inclusion of non-DNA official
exonerations has resulted in a much longer list of wrongfully convicted
individuals.”® This includes a small number of misdemeanor exonerations, as
explored in the remainder of this Section. However, for felonies, DNA was the
path-breaking development that allowed the Innocence Movement to gain
traction and contribute to criminal justice reform.” As the Innocence Movement
ventures into misdemeanor territory, it must find similarly powerful methods of
proving innocence that bring certainty into the early identification of wrongful

75 1d. at 8-9, 12.

76 Id. at 7; Leo, supra note 58, at 18 (“The theory underlying the Registry’s definition
seems to be that an exoneration, as defined by the Registry, is the best proxy and least biased
approach for classifying wrongful convictions of the innocent that are otherwise mostly
invisible.”). The Registry further describes how it does

not include any case in which there is an official determination that the defendant is not

guilty of the charges in the original conviction but did play some role in the crime and

may be guilty of a lesser crime that involved the same conduct. For example, a defendant
who is acquitted of murder on retrial but convicted of robbery for the same event has not
been exonerated. We also exclude any case in which a defendant pled guilty to any
charge that is factually related to the original conviction, regardless of how minor the
charge he pled to and regardless of the strength of the evidence of the defendant’s
innocence. We exclude any case in which a conviction was vacated and charges
dismissed for legal error without new evidence of innocence—even if the conviction was
reversed for insufficient evidence to prove guilt beyond a reasonable doubt. And we
exclude all cases in which there is unexplained physical evidence of guilt, such as
unexplained contraband in the possession of a defendant, or identifying physical trace
evidence.

GROSS & SHAFFER, supra note 62, at 7.

7T Leo, supra note 58, at 6; id. at 20 (“The Innocence Movement has become an
exoneration movement. The currency of the realm is no longer factual innocence per se.
Instead, what counts—literally and figuratively—is whether a defendant has been exonerated
according to the Registry’s partially innocence-based definition.”).

78 See Exonerations by Year: DNA and Non-DNA, supra note 68.

7 Gross et al., supra note 24, at 523.
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misdemeanor convictions.®? In any case, there are not likely many official
misdemeanor exonerations. Gubernatorial or presidential pardons or reversals
on appeal with a subsequent acquittal on remand are rare in misdemeanor
cases.’! Perhaps these mechanisms will offer a path to misdemeanor
exonerations in the future, after significant systemic reforms. For now, to begin
an inquiry into misdemeanor wrongful convictions, a more immediate,
compelling method is needed. This begs the question of the types of evidence
that might prove innocence in misdemeanor cases. In short, is there a “DNA” of
misdemeanor wrongful convictions?

B. Laboratory Drug Testing as a Frontier in Misdemeanor Wrongful
Convictions

Post-conviction laboratory testing in drug cases that reveals that there was in
fact no controlled substance strongly parallels post-conviction DNA testing that
exonerates an individual. A DNA exoneration proves that the wrong person was
convicted, while a negative laboratory test proves that no crime was ever
committed and thus a person was wrongfully convicted. Both types of evidence
have accepted levels of scientific certainty,®2 which means that, at least in some

80 For an exploration of the likely procedural and structural obstacles to raising post-
conviction innocence claims in misdemeanor cases, see infra Part II.

81 50-State Comparison: Pardoning Practices, RESTORATION OF RTS. PROJECT,
http://ccresourcecenter.org/state-restoration-profiles/50-state-comparisonpardoning-practice
s/ [https://perma.cc/3BGP-BWCU] (last visited Apr. 28, 2018) (listing fourteen states in
“Frequent and Regular” column for percentage of grants per pardon application, and thirty-
six states, the federal system, and the District of Columbia in “Sparing,” “Infrequent/Uneven,”
or “Rare”); Policy on Pardons for Misdemeanor Federal Convictions, DEP’T JUST.,
https://www justice.gov/pardon/policies [https://perma.cc/JT68-MR4D] (last updated Feb.
22, 2018) (“It is the general policy of the Department of Justice not to process applications
for pardon of federal misdemeanor convictions, since most civil disabilities imposed as the
result of a federal conviction are triggered by conviction for a felony offense rather than a
misdem