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Iv. Don’t Ask, Don’t Waive Standstill Agreements
A. Introduction

For boards of directors trying to sell their company, “Don’t
Ask, Don’t Waive” standstill agreements have become a significant
tool to effectively run the public auction process.' “Don’t Ask, Don’t
Waive” standstill agreements differ from the traditional standstill
agreements that are used to delay or end a hostile takeover.? In a
traditional standstill agreement, a target company offers a large
premium to buy back the holdings of a hostile bidder or asks the
bidder to limit its holdings to prevent a takeover in exchange for
membership on the target board or certain securities rights.® A target
company’s board of directors can use this preventative measure to
give the company additional time to determine its best course of
action.* On the other hand, “Don’t Ask, Don’t Waive” provisions
apply exclusively to help facilitate an auction to sell a company.® The
provision prohibits a potential purchaser from submitting a bid
without the target company’s invitation, and prevents the bidder from
publicly or privately requesting that the target company waive the
standstill agreement.® Thus, “Don’t Ask, Don’t Waive” standstill
agreements allow an auction to come to an end while ensuring that

! See In re Topps Co. S’holders Litig., 926 A.2d 58 (Del. Ch. 2007)
(authorizing the use of “Don’t Ask don’t Waive” standstill agreements);
Brian M. Lutz & Jefferson E. Bell, Chancery Court Provides Guidance on
Don’t Ask Don’t Waive Standstill Provisions, DEL. Bus. CT. INSIDER, Jan.
16, 2013, at 1, available at http://www.gibsondunn.com/publications/
Documents/LutzBell-ChanceryCourtProvidesGuidance.pdf.

2 BRIAN O’NEAL, MoD. CORP. CHECKLISTS § 19:20 (2012).

® See Steven A. Baronoff, The Standstill Agreement: A Case of lllegal Vote
Selling and A Breach of Fiduciary Duty, 93 YALE L.J. 1093, 1095 (1984).
*Id. at 1096.

> See Peter J. Walsh Jr. et al., Delaware Insider: “Don’t Ask, Don’t Waive”
Standstill Provisions: Impermissible Limitation on Director Fidu-
ciary Obligations or Legitimate, Value-Maximizing Tool?, Bus. L. TODAY
1 (Jan. 2013), http://apps.americanbar.org/buslaw/blt/content/2013/01/
delawareinsider.pdf (stating that “don’t Ask Don’t Waive are “designed to
extract the highest possible offer form the bidder” in an auction).

® Marc Kushner et al., “Don’t Ask, Don’t Waive” Standstill Provisions and
the Board’s Duty to Stay Informed, OSLER, HOSKIN, & HARCOURT LLP
(Jan. 30, 2013), http://mwww.osler.com/NewsResources/Dont-Ask-Dont-
Waive-Standstill-Provisions-and-the-Boards-Duty-to-Stay-Informed/.



266 REVIEW OF BANKING & FINANCIAL LAW Vol. 32

the target company receives the best possible bid.” While the
Delaware Court of Chancery originally approved the use of “Don’t
Ask, Don’t Waive” provisions, recent Delaware decisions have
challenged the validity of these provisions.® As a result, the public
auction process may change dramatically.’

This article will focuses on the use of “Don’t Ask, Don’t
Waive” standstill agreements and recent developments regarding the
validity of such provisions. Part B examines the origins of “Don’t
Ask, Don’t Waive” in order to understand the provision. Part C
discusses the debates surrounding “Don’t Ask, Don’t Waive”
agreements and the recent rulings by the Delaware courts.

B. Origin of Don’t Ask, Don’t Waive

Although standstill agreements were prevalent in auctions
and as defensive measures, the decision in Revlon v. MacAndrews
and Forbes Holdings changed the landscape of the auction process
for public companies about to be sold and made the use of standstill
agreements intended to stop a hostile takeover seem risky.'® The
decision, which created the Revlon doctrine, instructed a board of
directors to focus on maximizing shareholder wealth when the sale of
a company becomes inevitable."" Before the Revlon decision,
companies used an array of defensive measures such as no-shop
clauses to attempt to thwart a potential sale while the directors
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sought a favorable partner with whom to organize a sale.' However,
Revlon changed these practices, forcing boards of directors to treat
potential buyers equally in the attempt to find the best price for
stockholders."® Furthermore, if the court found that a board of
directors gave one company an advantage (i.e., through the use of a
standstill agreement) the court could terminate a deal and even hold
directors personally liable.*

The change in the auction process created a dilemma for
companies. How could companies secure the best price in a timely
matter while treating each bidder equally?*® After all, an auction like
the one mentioned above seems to give the buyer an incentive to bid
low in hopes that no one else would match the bid, allowing that
buyer to purchase the company at a bargain.'® Furthermore, requiring
a condition of equal treatment for all bidders could create an
advantage for hostile bidders that have acquired blocks in the target
company.*’

This environment and the pressure to secure the best price
from stockholders led companies to innovate by creating new
standstill agreements that would allow the target company to stay in
a position of power and maximize profit for shareholders.’® Target
companies started to use standstill agreements to stop other
companies from sharing confidential information and to promote a
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blind bidding system.'® Although these agreements seem to cut
against the Revlon Doctrine, Delaware has left the agreements alone
and only struck them down when they were used to stop shareholders
from maximizing profit.?°

Target companies continued this standstill agreement
innovation by creating “Don’t Ask, Don’t Waive” standstill
provisions. As mentioned above, “Don’t Ask, Don’t Waive”
standstill agreements are meant to prohibit bidders from making an
offer for the target company without an express invitation from the
target company, while also stopping potential bidders from publicly
or privately asking the target company to waive that restriction.”*
Under these conditions, a company can only make an offer when the
target company provides an express invitation.?> Accordingly, if a
target company obtains what is believed to be the best possible price,
the auction will come to an end without the possibility for more
offers. As a result, a “Don’t Ask, Don’t Waive” provision provides
the target company with the absolute power to terminate an auction.?

As mentioned, target companies use “Don’t Ask, Don’t
Waive” agreements to maximize offer price by incentivizing
companies to place the best bid right away since the they might not
have another opportunity to place a bid.** Furthermore, bidders will
make their best offer because they know that other bidders cannot
top their bid after the auction ends.® The Delaware Supreme Court
authorized “Don’t Ask, Don’t Waive” standstill agreements in In re
Topps Co. Shareholders Litigation.?® The court stated that such
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agreements would serve a legitimate purpose to end bidding while at
the same time obtaining the highest possible bid for the
shareholders.?” However, recent decisions by the Delaware Court of
Chancery brought into question the validity of these standstill
agreements and whether “Don’t Ask, Don’t Waive” agreements can
be used prospectively.?®

C. Recent Developments in Don’t Ask/Don’t Waive

Target companies use “Don’t Ask, Don’t Waive” standstill
agreements as an effective means to maximize shareholder profit by
giving them a means to end an auction and encouraging bidders to
offer the highest possible bid.? However, critics argue that standstill
agreements deny potential bidders access to the relevant information
about what competitors are offering and may eliminate the option of
making a bid.*® Once the bidder has placed a bid, the bidder cannot
change its bid unless the target company chooses to extend the
bidding process.* Thus, if new information arises and the bidder
wants to make a stronger offer, it cannot do so absent a request by
the target company. The provision may prevent a company from
looking at surrounding factors in a deal that may have changed over
time, which allows it to present a more favorable bid.*? These
conflicting views inspired a great deal of debate and scrutiny by
Delaware courts during 2012.

In 2012, the Delaware Court of Chancery issued three major
decisions concerning “Don’t Ask, Don’t Waive,” leaving the validity
of such provisions in question despite being an industry standard.®
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1. In re Celera Corp. Shareholder Litigation

In re Celera Corp. posed the first challenge to the validity of
the “Don’t, Ask Don’t Waive” standstill agreement* In this
decision, the court considered the waiver in connection with a
settlement related to an action challenging a merger.*> The decision
noted that “Don’t Ask, Don’t Waive” standstill agreements are not
per se unenforceable, but when combined with a no-shop clause, the
agreements prevent the board of directors from soliciting bids from
other companies and potentially obtaining a better price.*® A no-shop
clause is a provision that prohibits the seller from soliciting a
proposal from another potential bidder.*” The court stated that this
combination impaired the transfer of information between the target
company’s board and potential buyers because the “Don’t Ask,
Don’t Waive” agreement blocked previously interested bidders from
expressing interest and the no-shop clause prevented the board from
seeking out other potential bidders.*® The lack of information could
cause the board to fail to meet its Revlon duties by failing to secure
the best possible price for shareholders.*

2. In re Complete Genomics Shareholder
Litigation

In re Complete Genomics presented the most notable change
to standstill agreement conventions.** The case dealt with
shareholders who wanted to enjoin Complete Genomics from using
the “Don’t Ask, Don’t Waive” standstill provision when dealing with
a failed bidder.** The auction process for Complete Genomics took

* In re Celera Corp. S’holder Litig., C.A. No. 6304-VCP, 2012 WL
1020471, at *20 (Del. Ch. Mar. 23 2012), aff’d in part, rev’d in part on
other grounds, 59 A.3d 418 (Del. Dec. 27, 2012).
* Walsh et al., supra note 5, at 1.
% See In re Celera Corp. S’holder Litig., C.A. No. 6304-VCP, 2012 WL
1020471, at *2 1-22.
¥ Karl F. Balz, No-Shop Clauses, 28 DEL. J. CORPp. L. 513, 514 (2003).
zz See In re Celera Corp. S’holder Litig., 2012 WL 1020471 at *21.

Id.
“% In re Complete Genomics, Inc. S’holder Litig., C.A. No. 7888-VVCL (Del.
Ch. Nov. 27, 2012) (transcript ruling), available at http://www.
wlrk.com/docs/In_re_Complete_Genomics_Sholder_Litigation CA No_78
88-VCL_%28Del_Ch_Nov272012%29%2800232324%29.PDF.
1 See Kushner et al., supra note 6.
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an unfavorable turn, and the company’s shareholders thought it
would be in the best interest of Complete Genomics to allow for the
failed bidder to request a waiver of the “Don’t Ask, Don’t Waive”
provision in order to enter a new bid.*” Here, the Court of Chancery
found that the “Don’t Ask, Don’t Waive” standstill agreement
suffered from the same disabling effects as no-talk clauses.”* A no-
talk clause prohibits the target board from talking to a potential buyer
under any circumstances.** The court reasoned that the provision
interferes with the board of directors’ ability to properly evaluate a
competing offer.*® For instance, as circumstances change, a company
may seek to increase its bid, which would not be possible under
“Don’t Ask, Don’t Waive” without an invitation by the target
company.“® The decision brought the validity of “Don’t Ask, Don’t
Waive” into question, becoming the second major decision on the
agreement within just a few months.

3. In re Ancestry.com Inc. Shareholder
Litigation

Demonstrating the hotly controversial nature of the In re
Complete Genomics decision, the Court of Chancery once again
assessed the validity of “Don’t Ask, Don’t Waive” standstill
agreements in In re Ancestry.com.*” The case dealt with an all-cash
merger between Permira Advisers LLC and Ancestry.com.*®
Shareholders claimed that the “Don’t Ask Don’t Waive” Provision
limited the board’s ability to stay informed and thus limited their
ability to maximize profits.*® In a bench ruling, Court of Chancery

#2 Kushner et al., supra note 6.
** Walsh et al., supra note 5, at 3.
* Kushner et al., supra note 6.
%> See A Tool to Maximize Value or Willful Blindness?, supra note 7, at 3.
“® See Kushner et al., supra note 6.
" In re Ancestry.com, Inc. S’holder Litig., C.A. No. 7988-CS 1, 69 (Del.
Ch. Dec. 17, 2012), available at http://www.rlf.com/files/
6454 _1n%20re%20Ancestry.com.pdf
8 Delaware Court of Chancery Holds That “Don’t Ask, Don’t Waive”
Provisions are Permissible Under Certain Circumstances, PAUL WEISS
(Jan. 4 2013), http://www.paulweiss.com/practices/transactional/mergers-
acquisitions/publications/delaware-court-of-chancery-holds-that-%E2%80%
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again noted that “Don’t Ask, Don’t Waive” standstill agreements are
not per se invalid.>® The court explicitly stated that it would begin
determining the validity of “Don’t Ask, Don’t Waive” standstill
agreements on a case-by-case analysis, focusing on maximizing
shareholder wealth and directors’ ability to perform their fiduciary
duties under Delaware case law.* Ultimately, the court decided not
to enjoin the deal so long as the target company took curative
disclosure measures.

D. Conclusion

Currently, “Don’t Ask, Don’t Waive” standstill agreements
are in a state of limbo. Although the Delaware Court of Chancery has
ruled that these agreements are not per se inadmissible, the court
may consider them invalid in some scenarios.®® Furthermore, the fact
that the decisions arose from bench rulings presents another problem
because the court stated that bench rulings should not be seen as
applying broad law as they are often made quickly and without
considering all implications.> Thus, further litigation is needed to
determine whether “Don’t Ask, Don’t Waive” standstill agreements
are still safe to use.” In the three 2012 cases where the issue came
up, the court analyzed the entire transaction. The issues in the “Don’t
Ask, Don’t Waive” standstill agreements arose when they were
combined with other provisions that severely weakened the ability of
the board of directors to remain fully informed, obtain the highest
possible price for shareholders, or keep competing bidders on a level
playing field.*® Problems also arose when the board of the target
company was unable to remain completely informed.”” For this
reason, target companies should only utilize standstill agreements for

%0 See In re Ancestry.com, Inc. S’holder Litig., C.A. No. 7988-CS, at 224.
' Walsh et al., supra note 5 (“Chancellor Strine emphasized that
determining the validity of these provisions is contextual.”).
52 Kushner et al., supra note 6.
%% See In re Ancestry.com, Inc. S’holder Litig., C.A. No. 7988-CS, at 224—
27.
:‘5‘ THOMPSON & HAAS, supra note 9.

Id.
% See In re Celera Corp. S’holder Litig., C.A. No. 6304-VCP, 2012 WL
1020471, at *20-22 (Del. Ch. Mar. 23 2012), aff’d in part, rev’d in part on
other grounds, 59 A.3d 418 (Del. Dec. 27, 2012).
> See In re Complete Genomics, Inc. S’holder Litig., C.A. No. 7888-VCL
(Del. Ch. Nov. 27, 2012) (Transcript Ruling).
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their original intended purpose as expressed in In re Topps Co.
Shareholders Litigation. The provision is meant to bring finality to a
bid while encouraging companies to give the highest possible bid
immediately because they will not have the ability to submit another
bid.® Furthermore, the board should consider adding a “lapse”
provision to a “Don’t Ask Don’t Waive” provision that would allow
bidders to contact the target company if certain external conditions
apply.>® Using the provision in this capacity will likely keep a “Don’t
Ask, Don’t Waive” standstill agreement valid even under Delaware’s
new rulings.
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