THE GOVERNOR'’S PRIVATE EYES

TAMAR FRANKEL*

In his inaugural speech on January 3, 1967, Florida Governor Claude
Kirk declared a War on Crime. For this purpose he announced the creation
of a unique War on Crime Program. Its activities were to include a Citizen’s
Awareness Program, but its main function was directed to the investigation
of crimes. As the Program’s director, the Governor appointed Mr. George
Wackenhut, the president of the Wackenhut Corporation, a large private
investigation firm. Mr. Wackenhut agreed to provide his services for one
dollar a year; his corporation was simultaneously retained to supply the
Program with the necessary administrative facilities and investigative man-
power.! Payment for these services was expected to be covered by donations
from hopeful and grateful citizens of Florida.

The duties of the Program’s investigators were to receive complaints of
alleged criminal law violations, to conduct investigations, to make findings
and evaluations of facts, and then either to close the file or to proceed
towards an arrest, indictment and conviction by referring the matter to
regular law enforcement agencies.? The purpose of their activities was to
look into charges of criminal deeds with a view to bringing the culprits to
justice.® The investigators themselves had no power to arrest, nor privilege
to carry arms, but the Governor requested all law enforcement agencies to
cooperate with them. This request included surrender of confidential police
files.# Probably, too, the Director, with the Governor’s approval, exerted
a certain amount of pressure to produce such cooperation.® Moreover, the
investigators were “commissioned” by the Governor “to conduct investiga-
tions on behalf of the State of Florida” and for that purpose each was an

* Assistant Professor of Law, Boston University; LL.B., Jerusalem Law Classes, 1947,
LL.M., Harvard, 1964. '

1 The agreement between the Governor and the Wackenhut Corporation is not a
public document, but Mr. Wackenhut, the president of the corporation, has supplied
some information in the form of a fact sheet that he published as the director of the
Program [hereinafter cited as Fact Sheet], and in his address to the stockholders of the
corporation at their first annual meeting held on April 24, 1967. Much of the data con-
tained in this paper is derived from these two documents and from the Governor’s
inaugural address on January 3, 1967.

2 Fact Sheet at 3, 6-7; Advisory Opinion to the Governor, 200 So. 2d 534, 535 (Fla.
1967).

3 Fact Sheet at 7:

In the short space of 14 weeks, a total of 17 arrests have been made on 44 different

criminal counts by duly constituted law enforcement agencies as a result of infor-

mation furnished by the Governor’s War on Crime investigators.
I can state affirmatively that many indictments and arrests will shortly be forth-
coming.

4 The Chief of Police of the City of Tampa asked Attorney General Earl Faircloth
for an opinion as to the power of the Governor to require the surrender of secret police
files to the investigators. The Attorney General was of the opinion that the Governor
had no such powers. Op. Att'y Gen., March 2, 1967.

6 Cf. Directive No. 6 to the Program’s investigators, which reads as follows: “If any
state or local law enforcement officers refuse to cooperate, you should immediately advise
headquarters and pursue the matter no further unless instructed.” Fact Sheet at 5.

HeinOnline --- 49 B.U. L. Rev. 627 (1969)|




628 BOSTON UNIVERSITY LAW REVIEW

“official representative. of the Governor.”® They, therefore, gathered infor-
mation regarding criminal activities of specific individuals in the name of
and on behalf of the state.

One of the main reasons for the adoption of this unique program was
the Governor's desire to by-pass the legislature, in order to avoid delays
and to ensure the immediate availability of funds.” Instead of attempting
to create a governmental department, the Governor retained the Wackenhut
Corporation; instead of trying to obtain funds through legislative appro-
priations, he planned to solicit donations from private citizens, hold such
donations as a. private trustee, and use them to finance the War. However,
the laws of Florida provide that funds received by any state official “under
the authority of the laws of the state” must be deposited in the state
treasury and disbursed pursuant to an appropriation® or under a trust
established with the approval of the planning and budget commission for
a “purpose authorized by law.”® In two Advisory Opinions to the Governor
the Supreme Court of Florida held that the donations would be received
“under the authority of the laws of the state” and the establishment of the
Program was, indeed, a “purpose authorized by law.”20 The result of these
opinions was to subject the disbursement of the donations to the approval
of the legislature or the planning and budget commission, exactly what
the Program was devised to avoid. This may have been one of the reasons
for its premature death. :

‘Even though the Program no longer exists, its creation and activation
raise constitutional and policy questions that merit discussion. The pur-
pose of this paper is to examine the legal basis of such a type of program,
to evaluate its desirability, and to analyze the law enforcement powers of
state governors and the means that they may employ in exercising those
powers. In particular, this paper will consider the following questions: When
may a governor conduct or authorize investigation of crimes with a view
to prosecution of offenders? What, if any, are the investigatory powers of
a governor? When, if ever, may criminal investigations be performed by a
private contractor on behalf of the state? Finally, what are the merits and
disadvantages of employing an independent contractor to carry out inves-
tigations like those of the War on Crime Program?

68 I1d. at 3.

7 The Director was frank: The Governor’s problem, he said, was that there was no
statewide law enforcement agency in Florida. “Formation of a new governmental agency
would have called for approval from the State Legislature not then in session.” There
were no governmental funds immediately available. “Furthermore, no such funds would
become available until the legislature providéd them. There was no telling when that
might be.” Id. at 2,

8 Fla. Stat. Ann. § 215.31 (1958).

9 Fla. Stat. Ann. § 215.82(2)(b) (Supp. 1969).

10 Advisory Opinion to the Governor, 200 So. 2d 584 (Fla. 1967); Advisory Opinion to
the Governor,’ 201 So. 2d 226 (Fla. 1967).
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I. CONSTITUTIONAL AUTHORITY TO INVESTIGATE CRIMES

When may a Governor investigate or authorize the mvesngauon of crimes.
with a view to prosecution of offenders? It is submitted that, absent express
constitutional or statutory authorization, he may neither perform nor autho-
rize such functions. The Florida Supreme Court based the legitimacy of
the Program on the constitutional provision imposing on the Governor a
duty to “take care that the laws be falthfully executed”1! and on two sections
of a Florida statute.12

A. The “Take Care” Provision

Most state constitutions vest in the governor the power of the “supreme”
or “chief” executive.l® Most state constitutions also impose upon the gov-
ernor, directly or by implication,!* a duty to “take care” that the laws be
faithfully executed.’® These constitutional provisions have received diverse
interpretations by state courts, depending upon the text of the laws under
consideration, the context of and the parties to the controversy, and the
view taken by courts and legislatures of. their governor’s role in the orga-

11 Fla. Const. art. IV, § 6; Advisory Opinion to the Governor, 200 So. 2d-534, 535 (Fla.
1967).

12 See pp. 639, 646-47, infra, : .

13 Ala. Const. art. V, § 113; Alas. Const. art. III, § 1; Ark. Const. art. VI, § 2; Cal.
Const. art. V, § 1; Colo. Const. art. IV, § 2; Conn. Const. art. IV, § 5; Del. Const. art. III,
§ 1; Fla. Const. art. IV, § 1; Ga. Const. art. V, § I, § 1; Hawaii Const. art. IV, § 1; Idaho
Const. art. IV, § 5; Il Const. art. V, § 6; Ind. Const. art. V, § 1; Iowa Const. art. IV, § 1;
Kan. Const. art. I, § 3; Ky. Const. § 69; La. Const. art. V, § 2; Me. Const. art. V,
Pt. I, § 1; Md. Const. art. II, § 1; Mass. Const. pt. II, ch. II, § I, art. I; Mich. Const.
art. V, § 1; Miss. Const, art. V, § 116; Mont. Const. art. VII, § 5; Neb. Const. art. 1V,
§ 6; Nev. Const. art. V, § 1; N.H. Const. pt. 2, art. 41; N.J. Const, art. V, § I,  1;
N.M. Const. art. V, § 4; N.Y. Const. art. IV, § 1; N.C. Const. art. III, § 1; N.D. Const.
art, 111, § 71; Ohio Const. art. III, § 5; Okla. Const. art. VI, § 2; Ore. Const. art. V, § 1;
Pa. Const. art. IV, § 2; R.I. Const. art. VII, § 1; S.C. Const. art. IV, § 1; S.D. Const. art.
1V, § 1; Tenn. Const. art. III, § 1; Tex. Const. art. IV, § 1; Vt. Const. ch. II, § 3; Va.
Const. art. V, § 69; Wash, Const. art. III, § 2; W. Va. Const. art..VII, § 6; Wyo. Const.
art. 1V, § 1.

14 In Massachusetts, for instance, the duty to see that the laws be executed can be im-
plied from the language of the oath which the governor takes upon taking office and
Mass. Const. pt. II, ch. II, § I, art. VII, which provides that the militia may be called
out for “the enforcement of the laws.”

15 Ala. Const. art. V, § 120; Alas. Const. art. III, § 16; Ariz. Gonst. art. V, § 4; Ark.
Const. art. VI, § 7; Cal. Const. art. V, § 7; Colo. Const. art. IV, § 2; Conn. Const. art.
1V, § 12; Del. Const. art. III, § 17; Fla. Const. art. IV, § 6; Hawaii Const. art. 1V, § 5;
Idaho Const. art. IV, § 5; Ill. Const. art. V, § 6; Ind. Const. art. V, § 16; Jowa Const.
art, IV, § 9; Kan. Const. art. I, § 3; Ky. Const. § 81; La. Const. art. V, § 14; Me. Const.
art. V, pt. 1, § 12; Md. Const. art. II, § 9; Mich. Const. art. V, § 8; Minn. Const. art. V,
§ 4; Miss. Const. art. V, § 123; Mo. Const. art. VII, § 5; Neb. Const. art. IV, § 6; Nev,
Const. art. V, § 7; N.H. Const. pt. 2, art. 41; N.J. Const. art. 'V, § 1, § 11; N.M. Const. art.
V, § 4 N.Y. Const. art. IV, § 3; N.C. Const. art, III, § 7; N.D. Const. art. III, § 75; Ohio
Const. art. III, § 6; Okla. Const. art. VI, § 8; Ore, Const, art, V, § 10; Pa, Const. art, IV,
§ 2; R.I. Const. art. VII, § 2; S.C. Const. art. IV, § 12; S.D. Const. art. IV, § 4; Tenn.
Const. art. III, § 10; Tex. Const. art. IV, § 10; Utah Const. art. VII,-§ 5; Vt. Const.
ch. 11, § 20; Va. Const. art. V, § 73; Wash. Const. art. III, § 5; W. Va. Const. art. VII,
§ 5; Wis. Const. art. V, § 4; Wyo. Const. art. IV, § 4. .

‘
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nizational scheme of government. Moreover, in many states the position of
governor has undergone drastic changes from a mere figurehead to a strong
head of the executive branch. Many of the decisions cited, therefore, refer
to gubernatorial powers that have since been expressly granted by consti-
tutional® or statutory!? provisions. The governors’ positions have been
strengthened by legislative and constitutional grants, not by judicial inter-
pretation, which éxplains the governors’ emphasis on their relationships
with the legislatures!® and the paucity of courts’ opinions in this area.
With this as background, a few general conclusions regarding judicial
interpretation of the “take care” provision may be cautiously drawn. First,
with notable exceptions, such as Indiana,!® state courts have interpreted
governors’ constitutional executive powers not as a limitation, but as a
grant.?® Neither was the “take care” provision regarded by those courts
as a source of diverse implied powers. Specific functions had to be based
on specific constitutional or statutory grants, and executed in strict con-
formity therewith,?! except, perhaps, the power to sue?2 or to control suit®?

16 N.J. Const. art. 4, § 5, § 5. See Richman v. Lignham, 22 N.J. 40, 53-54, 123 A2d
372, 879-80 (1956).

17 Eg., C. Rohr, The Governor of Maryland 114 (1932) [hereinafter cited as Rohr]. See
also Henry v. State, 87 Miss. 1 (1905), dissent modified, 88 Miss. 843, 39 So. 856 (190G)
(containing full report) holding that the Governor may not represent the state in the
state courts. The legislature then provided the Governor with such power. See Temple v.
State, 128 Miss. 741, 86 So. 580 (1920).

18 See L. Lipson, The American Governor, From Figurechead to Leader (1989) [herein-
after cited as Lipson]; J. Phillips, State and Local Government in America 189 (1954)
[hereinafter cited as Phillips]; Carley, Legal and Extra-Legal Powers of Wisconsin Gover-
nors in Legislative Relations, 1962 Wis. L.-Rev. 3.

19 Tucker v. State, 218 Ind. 614, 35 N.E2d 270 (1941). See also Spears v. Reeves, 148
Cal. 501, 83 P. 432 (1906); Note, Gubernatorial Executive Orders As Devices For Ad-
ministrative Direction and Control, 50 Iowa L. Rev. 78, 81 (1964).

20 Field v. People, 3 Il (2 Scam.) 79 (1839); Martin v. Chandler, 318 S.W.2d 40 (Ky.
1958); Opinion of Justices, 72 Me, 542 (1881) (Governor’s powers are only those that are
generally given to him by the constitution or necessarily inferable from powers clearly
granted, and he is to execute powers conferred upon him in the manner and under the
methods and limitations prescribed); State ex rel. Bennett v. Bonner, 123 Mont. 414, 214
P.2d 747 (1950) (Governor had no implied power to transact judicial business, such as
directing judges to hold court); Herlihy v. Donohue, 52 Mont. 601, 609, 161 P. 164, 167
(1916) (dictum); Wentz v. Thomas, 159 Okla. 124, 15 P.2d 65 (1932) (powers of removal
of officers not necessarily implied from the constitutional take care provision); cf. Shields
v. Bennett, 8 W. Va. 74, 89 (1874). Contra, Tucker v. State, 218 Ind. 614, 35 N.E.2d 270
(1941), which seems to be an exception,

21 Tennessee Gas Transmission Co. v. State, 232 Ark. 156, 335 S.W.2d 312 (1960) (per-
mits and easements signed by the Governor and other state officials purporting to au-
thorize the laying of a pipeline do not bind the state in absence of express legislative
authority); Martin v. Chandler, 318 S.W.2d 40 (Ky. 1958) (The Governor has no power
to transfer functions from one agency to another. He “has only such powers as are
vested in him by the Constitution and the statutes enacted pursuant thereto.”); Rohr,
supra note 17, at 100-02 (1932). Contra, Gordon v. Morrow, 186 Ky. 713, 218 S.W, 258
(1920) (Governor had power to dismiss a private attorney, such power being implied from
the statutory authority to hire).

22 See cases cited in note 27, infra.

23 State v. Dawson, 86 Kan. 180, 119 P, 360 (1911) (the Attorney General had no dis-
cretion to refuse to prosecute when required to by the Governor); cf. Morss v. Forbes,
24 N.J. 341, 132 A2d 1 (1957), as to the Governor’s control over county prosecutors.
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in state courts. The above interpretations may be contrasted with those of
the Supreme Court of the United States, tending to interpret constitutional
provisions concerning presidential executive power as a limitation rather
than a grant.2¢ The reason some presidents have not made use of such
permissive interpretation (for example, President Taft)?5 is self-restraint not
judicial constraint. .

Second (and this rule seems to govern on the federal level too),28 power
that is not in harmony with legislative intention may not be implied from
the “take care” provision. For example, in Oklahoma the “take care” pro-
vision was interpreted to give the Governor implied power to represent
the state in the state’s courts.?? Yet, the same court held that where a
statute granted the Bank Commissioner authority to institute proceedings
on behalf of the state, the Governor was precluded from instituting such
proceedings, except, perhaps, when the Commissioner refused to act. The
argument that the “take care” provision gave the Governor an implied
power to prosecute this action was rejected on the ground that the consti-
tution required the Governor to observe all laws, including the statutory
grant of power to the Commissioner, especially in this case, where the same
law provided the substantive legal basis for the action.?8

Third, the “take care” provision, per se, does not furnish a basis for
governors’ powers to appoint or remove officers. As noted, governors were
not granted full control over the executive branch.?? Even today, when the
trend is toward stronger executive heads of state government, many state

2¢ E.g., In re Neagle, 135 U.S. 1 (1890). See generally 2 C. Antieau, Modern Constitu-
tional Law § 18.27 (1969) [hereinafter cited as Antieau]; E. Corwin, The President: Office
and Powers 147-54 (4th rev. ed. 1957) [hereinafter cited as Corwin]; 2 B. Schwartz, A Com-
mentary on the Constitution of the United States 59-65 (1963) [hereinafter cited as
Schwartz].

25 Corwin, supra note 24, at 153.

26 Youngstown Sheet & Tube Co. v. Sawyer, 843 US. 579 (1952); 2 Schwartz, supra
note 24, at 71-73; Corwin, Comment: The Steel Seizure Case: A Judicial Brick Without
Straw, 53 Colum. L. Rev. 53 (1953).

27 State ex rel. Haskell v. Huston, 21 Okla. 782, 790-91, 97 P. 982, 985-86 (1908). The
court could have based its decision on a statutory provision but chose the constitutional
“take care” clause instead. Mississippi seems to be the only state where the court held that
the take care provision did not by implication grant the Governor power to represent
the state in the state’s courts. The take care provision, said the court, should be viewed
as no more than “‘a comprehensive description of the duty of the executive to watch
with vigilance over all the public interests.’” Henry v. State, 87 Miss, 1, 83-34 (1905),
dissent modified, 88 Miss. 843, 89 So. 856, 862 (1906) (containing full report). The decision
was overruled by the Mississippi legislature, which expressly authorized the Governor to
bring proper suit in cases affecting the general public. The court promptly proceeded
to interpret this statutory provision strictly and there the matter rests. Temple v. State
ex rel. Russell, 123 Miss. 741, 86 So. 580 (1920). See also Alexander v. State, 56 Ga., 478
(1876) (as to power to sue based oh a duty to supetvise all state property); State ex rel.
Strauss v. Dubuclet, 25 La. Ann. 161, 163 (1873) (as to such power stated in general
terms).

28 State ex rel. Murray v. Pure Oil Co., 169 Okla. 507, 509-11, 37 P.2d 608, 610-11 (1934).

29 B. Maddox & R. Fuquay, State and Local Government 78:80 (1962) [hereinafter cited
as Maddox & Fuquay]. See, e.g, Wentz v. Thomas, 159 Okla. 124, 177, 15 P.2d 65, 114
(1932). '

HeinOnline --- 49 B.U. L. Rev. 631 (1969)|




632 BOSTON UNIVERSITY LAW REVIEW

constitutiors still-provide for elected key officials.3? By contrast, the federal
chief executive was granted more power to control the executive branch,3!
including the power to appoint most of his officers, and as early as 1926 the
Supreme Court recognized his power to remove all executive officers.8? At
times Congress has narrowed presidential power of appointment by creating
tailor-made offices,3 but such occasions have been rare. The principle that
the power to appoint is vested in the President is not questioned.?* On the
state level the power to appoint and remove officers is generally held not
to be exclusively executive, and, subject to express constitutional grants,
such power is deemed vested in the legislature.?s Indiana seems to be the

80 J. Kallenbach, Federal Cooperation With the States Under the Commerce Clause
877 (1942) [hereinafter cited as Kallenbach]; Maddox & Fuquay, supra note 29, at 87;
Rohr, supra note 17, at 110-112. .

31 Historically the constitution of the United States owes its language in Article II,
§§ 1 & 3 to state constitutions. But unlike most state governors at the date of the draft-
ing, the president was given more power to control the executive branch of the govern-
ment and a greater measure of independence from the legislature in the conduct of his
executive functions. Kallenbach, supra note 30, at 32-36, 56, 376; 2 Schwartz, supra note
24, at 85-38; The 50 States and Their Local Governments 228, 224 (J. Fesler ed. 1968);
Carley, Legal and Extra-Legal: Powers of Wisconsin Governors in Legislative Relations,
1962 Wis. L. Rev. 3, 18, 16, 17; Young, The Development of the Governorship, 31 State
Government 178 (1958). In the states, the movement towards a “stronger chief executive”
took place only in later years. Since most of the oldest state constitutions were drafted
with the vivid memory of the British .Governor in mind, the tendency was to establish
a weak executive and a strong legislature, as a buffer to tyranny. During the years that
followed, the fear of a strong executive subsided, and the need for an effective admin-
istration of state affairs manifested itself. Also, the evils of a strong legislature have
proven that democracy is better preserved by checks and balances rather than the pre-
dominance of a legislature. For a survey of the development of the office of the Governor,
see Corwin, supra. note 24, at 30; Kallenbach, supra note 30, at 334.36; Lipson, supra
note 18; Maddox & Fuquay, supra note 29, at 66-68; Phillips, supra note 18, at 185-88;
Note, Gubernatorial Executive Orders as Devices For Administrative Direction and Con-
trol, 50 Iowa L. Rev. 78 (1964); Note, Presidential Power: Use and Enforcement of Ex-
ecutive Orders, 39 Notre Dame Lawyer 44 (1963). Notice that the trend towards. strength-
ening the state’s chief executive (following the federal example) has not gone unques-
tioned: Highsaw, The Southern Governor—Challenge to the Strong Executive Theme,
19 Public Administration Rev. 7 (1959).

32 Myers Adm'rx v. United States, 272 U.S. 52 (1926); Corwin, supra note 24, at 85-95,

83 2 Schwartz, supra note 24, at 43-4.

84 Id. at 40-45; Note, Power to Appoint to Public Office under the Federal Constitution,
42 Harv. L. Rev. 426 (1928). -

85 There is a constitutional provision permitting the Massachusetts General Court to
name officers. Mass. -Const. pt. II, ch. I, § I, art, IV; see, e.g., Opinion of the Justices,
302 Mass. 605, 622, 19 N.E2d 807, 818 (1939). See also Fox v. McDonald, 101 Ala.
51, 13 So. 416 (1893); Dunbar v. Cronin, 18 Ariz. 583, 164 P. 447 (1917), and cases cited
therein; State ex rel. Landis v. Bird, 120 Fla. 780, 163 So. 248 (1935) (authority to appoint,
especially judges, is not inherent in the governor); Thorne v. Squier, 264 Mich. 97, 109,
249 N.W. 497, 500 (1933) (power to appoint). See, e.g., State ex rel. Wehe v. Frazier, 47
ND. 814, 828, 182 N.W. 545, 548 (1921) (the fact that the Constitution vested in the
governor the executive power does not grant the governor the power of removal unless
by legislative act the power is made-executive, as with the power of appointment). The
Governor’s power is distinguished from presidential power in Hutchins v. Des Moines,
176 Towa 189, 207, 157 N.W. 881, 887 (1916) (lists cases holding that the power of ap-
pointment is. inherently executive; Ill,, Ala., Md., Ore;, Cal., Yowa decisions justified the
point). For a description of legislative appointment. in Maryland, see Rohr, supra note
17, at 112-16. See also Phillips, supra note 18, at 186. See also A. Holcombe, State Govern-
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only state where the power to appoint and remove officers has been held by
judicial interpretation to be vested exclusively in the Governor. In Tucker
v. State®® the Supreme Court of Indiana held that a statute which provided
for appointment of officers by both the Governor and others was unconsti-
tutional. The decision was based on the “take care” provisions.

It is inconceivable that the Constitution makers would vest in the Gov-
ernor the entire executive power, with the admonition that he take care
that the laws are enforced, knowing that in enforcing them he must-
have the assistance of subordinates, and then strip him of all appoint-
ive power.87

The court rejected the argument that the Governor had only such powers
as were expressly granted to him by the constitution and the laws. It held
that executive appointive powers were implied from the. constitutional pro-
vision. But most state courts seem to have gone the other way. Their posi-
tion is well summarized by the dissent in the Tucker case:

The governor by Art. 5 § 16, is not required to execute the laws but
‘to “take care that the laws be faithfully executed.” If officers fail to per-
form their duties, the governor may remove them if the constitution
gives him that right or, if not, “bring the subject to the cognizance of
that department of the government which has the power to remove or
punish them. . . .” He may in sufficient emergency call out the mili-
tia . ... [BBut, he does not necessarily] “have agents of his own nom-
ination.”$
Fourth, as a corollary to the principles cited above, the “take care” pro-
vision pertains to governors’ duties to-supervise the operation of the exec-
utive branch of the government, and not to any authority or duty to execute
or enforce the laws personally or through personal agents. This provision
does not cast governors in the role of law enforcers, but rather as over-
seers of the legality of performance by those to whom law enforcement
was specifically entrusted.f® It is assumed that whenever in the opinion of

ment in the United States 334-36 (3d ed. 1935) [hereinafter cited as Holcombe)}; Dawley,
The Governors’ Constitutional Powers of Appointment and Removal, 22 Minn, L. Rev.
451 (1938); Mechem, The Power to Appoint to Office: Its Location and Limits, 1 Mich.
L. Rev. 531 (1903). '

86 218 Ind. 614, 35 N.E2d 270 (1941).

87 1d. at 655-56, 85 N.E.2d at 285.

88 Id. at 714-15, 35 N.E2d at 308. : ’

89 E.g., Illinois: Ill. Const. art. V, § 6; 1918 Att'y Gen. Rep. 805 (Governor had
no power to aid the courts in the execution of their process except by virtue of his power
to use the militia in case the courts are obstructed in enforcing their process); 1915
Att'y Gen. Rep. 78 (Governor had no power by virtue of the “take care” provision to
enforce the Sunday closing law). :

40 Arizona State Dep’t v. McFate, 87 Ariz. 189, 848 P.2d 912 (1960) (the Attorney Gen-
eral had no power to test the legality of an action by the Land Department, such au-
thority being reserved to the Governor, under the take care provision and the statutes);
Shields v. Bennett, 8 W. Va, 74, 89, 90 (1874), overruled on another point in Simms. v,
Sawyer, 85 W. Va, 245, 101 S.E. 467 (1919). See also Opinion of the Justices, 102 N.H.
183, 152 A2d 870 (1959) (as to the New Hampshire Governor and Council’s interest in
the legality of operations of the executive branch). For a similar description of the posi-
tion of the Governor and his duties as supreme executive in Maine, see State v. Simon
149 Me. 256, 99 A.2d 922 (1953). :
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