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Introduction 

In June 1998 and April 1999, AT&T Corp. (“AT&T”) agreed to mergers with Tele-
Communications Inc. (“TCI”) and MediaOne, respectively, transforming AT&T into the largest 

cable operator in the United States virtually overnight.[1]  With this $150 billion dollar gamble, 
AT&T has set its sights on dominating the broadband Internet access market, with an eye 
towards offering consumers local and long distance telephone service, cable television, and the 

Internet in one neat package.[2]   

To accomplish this, however, AT&T, TCI and MediaOne have had to overhaul their 
cable infrastructures.  Additional billions of dollars have been invested to refit cable wires to 

enable subscribing homes to both receive and send data, as full Internet service requires.[3]  
Excite@Home, of which AT&T controls fifty-eight percent of the voting stock, is the exclusive 

Internet service provider (“ISP”) for AT&T’s broadband network.[4]   

            By signing an exclusive contract with Excite@Home, AT&T effectively  “closed” access 
to its broadband cable network to conventional ISPs, which connect subscribers to the Internet 

through telephone wires.[5]  ISP coalitions strongly oppose this move.[6]  They fear that 
consumers opting for broadband will choose to cancel their subscriptions to conventional ISPs 

rather than pay double fees to maintain them.[7] 

            Specifically, America Online (“AOL”) and the Baby Bells, acting through OpenNET, a 

coalition formed to fight closed access to broadband, have fought AT&T at the local level.[8]  
Arguing to municipalities that closed access hurts local consumers by decreasing competition, 
the ISP industry has succeeded in convincing local cable boards to condition cable license 
transfers, from MediaOne and TCI to AT&T, on AT&T opening access to its broadband cable 

system to all ISPs.[9]  AT&T has challenged some of these local actions by filing suits seeking 

to have such conditions declared invalid.[10]  To date, only one United States District Court has 

ruled on the matter, deciding in favor of local authorities.[11] 

            Lying in wait, the FCC has avoided taking action, preferring to maintain its laissez-faire 

stance regarding the Internet in the hope of fostering development.[12]  Rather, it has encouraged 

remediation through private agreements.[13]  Such a private agreement between MindSpring and 
AT&T was announced, in which AT&T agreed to allow MindSpring nondiscriminatory access to 

its broadband network following the expiration of AT&T’s contract with Excite@Home.[14]  

However, it is questionable whether this agreement will help resolve the conflict.[15] 

  

AT&T v. City of Portland[16] 



In December 1998, following the recommendation of the Mt. Hood Cable Regulatory  
Commission, the City of Portland and Multnomah County, as a condition precedent to approving 
the change in control of TCI’s cable franchise to AT&T, required AT&T to provide non-

discriminatory access to its cable modem platform.[17]  On January 7 and 8, 1999, after AT&T 
rejected the open access condition, Portland and Multnomah County denied the request for the 

change in control.[18]  AT&T then filed an action in federal court in Oregon seeking a court 

order declaring the open access condition invalid.[19] 

            The court ruled that the condition imposed by the defendants City of Portland and 

Multnomah County was a proper exercise of their authority to regulate cable franchising.[20]  As 

an initial matter, the court held that the condition was not preempted by federal law.[21]  It then 
concluded that the municipalities’ authority to prohibit control of a franchise by any person, 
where competition would be detrimentally affected, implicitly contains the authority to attach a 

condition on the change of control.[22]  Furthermore, the court held that the open access 

condition did not render the cable franchise a common carrier[23] and that the condition was 

content neutral.[24]  Nor did the court agree with AT&T that the municipalities had overstepped 
their franchising authority by conditioning or restricting its use of “subscriber equipment” or 

“transmission technology.”[25]   

            As to AT&T’s federal constitutional claims, Judge Panner held that the condition was an 
“economic regulation” which did not violate the First Amendment, and that the City of Portland 
and Multnomah County did not act in violation of the Commerce Clause, because the area in 
question was too small and the additional expenses created were too minor to outweigh the 

increase in local competition.[26]  The court also ruled that the municipalities did not violate the 
Contract Clauses of either the United States or Oregon Constitutions in mandating open access 

as a prerequisite to the transfer of control.[27]  

As a final matter, the court held that the open access condition did not breach the 

franchise agreement.[28]  The court ruled that the franchise agreement conveyed no rights to 
AT&T to close access to competitors and that the agreement did not limit the municipalities’ 

discretion in weighing approval of the change in control.[29] 

            AT&T and TCI have appealed the decision.  The Ninth Circuit heard oral argument on 
November 1, 1999, focusing on the issue of whether broadband Internet access is a cable or 

telecommunication service.[30] 

Related Decisions 
Over the past year, courts have issued few decisions directly bearing on the scope of a 

municipality’s franchising authority or on whether broadband Internet access is a cable or 
telecommunication service.  In In re United States, the court intentionally avoided determining 
whether broadband constitutes a cable or telecommunication service for the purpose of resolving 

a statutory conflict.[31]  In City of Chicago v. Federal Communications Commission, the 
Seventh Circuit denied a petition to review a ruling by the FCC that exempted services provided 

by Entertainment Connections, Inc. (“ECI”) from the cable franchise requirement.[32]  The FCC 
had ruled that ECI’s method of delivering video transmissions did not render them a “cable 



operator” of a “cable system.”[33] 

State Action 
A number of legislatures have addressed AT&T’s closed access policy.  Current state 

legislation regarding mandatory open access includes bills in California,[34] Delaware,[35] 

Illinois,[36] Michigan,[37] and Pennsylvania.[38] 

The California bill, the Internet Access Enhancement Act of 1999 (“IAEA”), is 

representative of state efforts.[39]  The IAEA essentially requires that “[e]ach wireline 
broadband Internet access transport provider that is, or is an affiliate of, an Internet service 
provider” provide access to any requesting ISP on terms that are “just, reasonable, and 

nondiscriminatory.”[40]  The IAEA directs that access be implemented “at any technically 

feasible point selected by the requesting [ISP].”[41]  The Delaware Bill goes further in its efforts 
to ensure open access of broadband networks.  It contains language similar to that contained in 

California’s IAEA.[42]  However, violation of the Delaware Bill is a criminal offense.[43] 

The Massachusetts Department of Telecommunications & Energy will rule on the 

lawfulness of open access conditions within Massachusetts communities.[44]  Massachusetts 

voters will also decide the issue in a November 2000 ballot initiative.[45] 

The FCC 
The fate of broadband on the local level will be impacted by federal action.  Indeed, 

against the above backdrop the FCC has yet to take official action on the issue; however, the 
Commission, including Chairman Kennard, have not remained silent.  The FCC, in studies 
conducted by the Cable Services Bureau, has found that even the threat of regulation would slow 
broadband’s deployment, which is still in its “infancy,” and that questions of access should be 

determined by market forces.[46]  Accordingly, the FCC strongly disfavors the setting of 

Internet access policy by local communities.[47]  Yet, in a December 17, 1999 letter to FCC 
Chairman Kennard, Rep. John Dingell, D-Mich., the ranking member of the House Commerce 
Committee, demanded that the FCC conduct inquiries, to be concluded by March 30, 2000, into 

the open access issue.[48] 

Congress 
Congress is currently considering two bills related to the provision of broadband cable 

service.  The Internet Freedom Act would prohibit anticompetitive contracts, presumed to exist 
where a broadband access provider offers access to an unaffiliated ISP on less favorable terms 

than it does “to itself, to an affiliated service provider, or to another service provider . . . .”[49]  
The Internet Freedom Act would also proscribe anti-competitive or discriminatory behavior, 
including “unfair methods of competition or unfair or deceptive acts or practices,” which serve to 

“restrain unreasonably” the ability of unaffiliated ISPs to compete.[50] 

The Internet Freedom and Broadband Deployment Act of 1999 aims to bar the FCC and 
states from “regulat[ing] the rates, charges, terms, or conditions for, or entry into the provision 
of, any high speed data service or Internet access service, or . . . [from regulating] the facilities 

used in the provision of either such service.”[51]  The Act preserves the right of cable franchise 

authorities “to establish requirements that are otherwise consistent with this Act.”[52] 



  
Conclusion 

Thus, the events of the past year have shown that, with respect to closed broadband 
Internet access, progress through the courts has been slow in the shadow of sporadic 
Congressional and FCC action.  Ultimately, the controversy may be moot, for as Geoffrey 
Underwood, president of Think Tanks Network noted, “technology will outpace the ability of 

Congress or regulators to deal with the issue of broadband connectivity.”[53] 
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