Contracts, the UCC, and the Vienna Convention on International Sales
of Goods

UCC Article 2 (relevant provisions)

8§ 2-102. Scope; Certain Security and Other Transactions Excluded From This Article.

Unless the context otherwise requires, this Article applies to transactions in goods; it does not
apply to any transaction which although in the form of an unconditional contract to sell or
present sale is intended to operate only as a security transaction nor does this Article impair
or repeal any statute regulating sales to consumers, farmers or other specified classes of
buyers.

8 2-201. Formal Requirements; Statute of Frauds.

(1) Except as otherwise provided in this section a contract for the sale of goods for the price of
$500 or more is not enforceable by way of action or defense unless there is some writing
sufficient to indicate that a contract for sale has been made between the parties and signed by
the party against whom enforcement is sought or by his authorized agent or broker. A writing
is not insufficient because it omits or incorrectly states a term agreed upon but the contract is
not enforceable under this paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract
and sufficient against the sender is received and the party receiving it has reason to know its
contents, it satisfies the requirements of subsection (1) against such party unless written
notice of objection to its contents is given within 10 days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in
other respects is enforceable

e (a) if the goods are to be specially manufactured for the buyer and are not suitable for
sale to others in the ordinary course of the seller's business and the seller, before
notice of repudiation is received and under circumstances which reasonably indicate
that the goods are for the buyer, has made either a substantial beginning of their
manufacture or commitments for their procurement; or

e (b) if the party against whom enforcement is sought admits in his pleading, testimony
or otherwise in court that a contract for sale was made, but the contract is not
enforceable under this provision beyond the quantity of goods admitted; or

e (c) with respect to goods for which payment has been made and accepted or which
have been received and accepted (Sec. 2-606).

8 2-205. Firm Offers.

An offer by a merchant to buy or sell goods in a signed writing which by its terms gives
assurance that it will be held open is not revocable, for lack of consideration, during the time
stated or if no time is stated for a reasonable time, but in no event may such period of
irrevocability exceed three months; but any such term of assurance on a form supplied by the
offeree must be separately signhed by the offeror.

8§ 2-206. Offer and Acceptance in Formation of Contract.



(1) Unless otherwise unambiguously indicated by the language or circumstances

e (a) an offer to make a contract shall be construed as inviting acceptance in any
manner and by any medium reasonable in the circumstances;

e (b) an order or other offer to buy goods for prompt or current shipment shall be
construed as inviting acceptance either by a prompt promise to ship or by the prompt
or current shipment of conforming or non-conforming goods, but such a shipment of
non-conforming goods does not constitute an acceptance if the seller seasonably
notifies the buyer that the shipment is offered only as an accommodation to the buyer.

(2) Where the beginning of a requested performance is a reasonable mode of acceptance an
offeror who is not notified of acceptance within a reasonable time may treat the offer as
having lapsed before acceptance.

8§ 2-207. Additional Terms in Acceptance or Confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent
within a reasonable time operates as an acceptance even though it states terms additional to
or different from those offered or agreed upon, unless acceptance is expressly made
conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.
Between merchants such terms become part of the contract unless:

e (@) the offer expressly limits acceptance to the terms of the offer;

o (b) they materially alter it; or

e (©) notification of objection to them has already been given or is given within a
reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to
establish a contract for sale although the writings of the parties do not otherwise establish a
contract. In such case the terms of the particular contract consist of those terms on which the
writings of the parties agree, together with any supplementary terms incorporated under any
other provisions of this Act.

§ 2-209. Modification, Rescission and Waiver.

(1) An agreement modifying a contract within this Article needs no consideration to be
binding.

(2) A signed agreement which excludes modification or rescission except by a signed writing
cannot be otherwise modified or rescinded, but except as between merchants such a
requirement on a form supplied by the merchant must be separately signed by the other

party.

(3) The requirements of the statute of frauds section of this Article (Section 2-201) must be
satisfied if the contract as modified is within its provisions.

(4) Although an attempt at modification or rescission does not satisfy the requirements of
subsection (2) or (3) it can operate as a waiver.

(5) A party who has made a waiver affecting an executory portion of the contract may
retract the waiver by reasonable notification received by the other party that strict



performance will be required of any term waived, unless the retraction would be unjust in
view of a material change of position in reliance on the waiver.

8§ 2-301. General Obligations of Parties.

The obligation of the seller is to transfer and deliver and that of the buyer is to accept and pay
in accordance with the contract.

8§ 2-302. Unconscionable contract or Clause.

(1) If the court as a matter of law finds the contract or any clause of the contract to have been
unconscionable at the time it was made the court may refuse to enforce the contract, or it
may enforce the remainder of the contract without the unconscionable clause, or it may so
limit the application of any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may be
unconscionable the parties shall be afforded a reasonable opportunity to present evidence as
to its commercial setting, purpose and effect to aid the court in making the determination.

8 2-305. Open Price Term.

(1) The parties if they so intend can conclude a contract for sale even though the price is not
settled. In such a case the price is a reasonable price at the time for delivery if

(a) nothing is said as to price; or
(b) the price is left to be agreed by the parties and they fail to agree; or

e (c) the price is to be fixed in terms of some agreed market or other standard as set or
recorded by a third person or agency and it is not so set or recorded.

(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed
through fault of one party the other may at his option treat the contract as cancelled or
himself fix a reasonable price.

(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed
and it is not fixed or agreed there is no contract. In such a case the buyer must return any
goods already received or if unable so to do must pay their reasonable value at the time of
delivery and the seller must return any portion of the price paid on account.

8 2-309. Absence of Specific Time Provisions; Notice of Termination.

(1) The time for shipment or delivery or any other action under a contract if not provided in
this Article or agreed upon shall be a reasonable time.

§ 2-311. Options and Cooperation Respecting Performance.

(1) An agreement for sale which is otherwise sufficiently definite (subsection (3) of Section 2-
204) to be a contract is not made invalid by the fact that it leaves particulars of performance
to be specified by one of the parties. Any such specification must be made in good faith and
within limits set by commercial reasonableness.



(2) Unless otherwise agreed specifications relating to assortment of the goods are at the
buyer's option and except as otherwise provided in subsections (1)(c) and (3) of Section 2-
319 specifications or arrangements relating to shipment are at the seller's option.

(3) Where such specification would materially affect the other party's performance but is not
seasonably made or where one party's cooperation is necessary to the agreed performance of
the other but is not seasonably forthcoming, the other party in addition to all other remedies

e (a) is excused for any resulting delay in his own performance; and

e (b) may also either proceed to perform in any reasonable manner or after the time for
a material part of his own performance treat the failure to specify or to cooperate as a
breach by failure to deliver or accept the goods.

8 2-312. Warranty of Title and Against Infringement; Buyer's Obligation Against
Infringement.

(1) Subject to subsection (2) there is in a contract for sale a warranty by the seller that

e (a) the title conveyed shall be good, and its transfer rightful; and
e (b) the goods shall be delivered free from any security interest or other lien or
encumbrance of which the buyer at the time of contracting has no knowledge.

(2) A warranty under subsection (1) will be excluded or modified only by specific language or
by circumstances which give the buyer reason to know that the person selling does not claim
title in himself or that he is purporting to sell only such right or title as he or a third person
may have.

(3) Unless otherwise agreed a seller who is a merchant regularly dealing in goods of the kind
warrants that the goods shall be delivered free of the rightful claim of any third person by way
of infringement or the like but a buyer who furnishes specifications to the seller must hold the
seller harmless against any such claim which arises out of compliance with the specifications.

8§ 2-313. Express Warranties by Affirmation, Promise, Description, Sample.
(1) Express warranties by the seller are created as follows:

e (a) Any affirmation of fact or promise made by the seller to the buyer which relates to
the goods and becomes part of the basis of the bargain creates an express warranty
that the goods shall conform to the affirmation or promise.

e (b) Any description of the goods which is made part of the basis of the bargain creates
an express warranty that the goods shall conform to the description.

e (c) Any sample or model which is made part of the basis of the bargain creates an
express warranty that the whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express warranty that the seller use formal words
such as "warrant" or "guarantee" or that he have a specific intention to make a warranty, but
an affirmation merely of the value of the goods or a statement purporting to be merely the
seller's opinion or commendation of the goods does not create a warranty.

8§ 2-314. Implied Warranty: Merchantability; Usage of Trade.

(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be
merchantable is implied in a contract for their sale if the seller is a merchant with respect to



goods of that kind. Under this section the serving for value of food or drink to be consumed
either on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under the contract description; and

(b) in the case of fungible goods, are of fair average quality within the description; and

(c) are fit for the ordinary purposes for which such goods are used; and

(d) run, within the variations permitted by the agreement, of even kind, quality and

quantity within each unit and among all units involved; and

e (e) are adequately contained, packaged, and labeled as the agreement may require;
and

e () conform to the promise or affirmations of fact made on the container or label if

any.

(3) Unless excluded or modified (Section 2-316) other implied warranties may arise from
course of dealing or usage of trade.

8§ 2-315. Implied Warranty: Fitness for Particular Purpose.

Where the seller at the time of contracting has reason to know any particular purpose for
which the goods are required and that the buyer is relying on the seller's skill or judgment to
select or furnish suitable goods, there is unless excluded or modified under the next section an
implied warranty that the goods shall be fit for such purpose.

8 2-316. Exclusion or Modification of Warranties.

(1) Words or conduct relevant to the creation of an express warranty and words or conduct
tending to negate or limit warranty shall be construed wherever reasonable as consistent with
each other; but subject to the provisions of this Article on parol or extrinsic evidence (Section
2-202) negation or limitation is inoperative to the extent that such construction is
unreasonable.

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or
any part of it the language must mention merchantability and in case of a writing must be
conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be
by a writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient
if it states, for example, that "There are no warranties which extend beyond the description on
the face hereof."”

(3) Notwithstanding subsection (2)

e (a) unless the circumstances indicate otherwise, all implied warranties are excluded by
expressions like "as is", "with all faults" or other language which in common
understanding calls the buyer's attention to the exclusion of warranties and makes
plain that there is no implied warranty; and

e (b) when the buyer before entering into the contract has examined the goods or the
sample or model as fully as he desired or has refused to examine the goods there is
no implied warranty with regard to defects which an examination ought in the
circumstances to have revealed to him; and

e (c) an implied warranty can also be excluded or modified by course of dealing or
course of performance or usage of trade.



(4) Remedies for breach of warranty can be limited in accordance with the provisions of this
Article on liquidation or limitation of damages and on contractual modification of remedy
(Sections 2-718 and 2-719).

8 2-401. Passing of Title; Reservation for Security; Limited Application of This
Section.

Each provision of this Article with regard to the rights, obligations and remedies of the seller,
the buyer, purchasers or other third parties applies irrespective of title to the goods except
where the provision refers to such title. Insofar as situations are not covered by the other
provisions of this Article and matters concerning title become material the following rules

apply:

(1) Title to goods cannot pass under a contract for sale prior to their identification to the
contract (Section 2-501), and unless otherwise explicitly agreed the buyer acquires by their
identification a special property as limited by this Act. Any retention or reservation by the
seller of the title (property) in goods shipped or delivered to the buyer is limited in effect to a
reservation of a security interest. Subject to these provisions and to the provisions of the
Article on Secured Transactions (Article 9), title to goods passes from the seller to the buyer in
any manner and on any conditions explicitly agreed on by the parties.

(2) Unless otherwise explicitly agreed title passes to the buyer at the time and place at which
the seller completes his performance with reference to the physical delivery of the goods,
despite any reservation of a security interest and even though a document of title is to be
delivered at a different time or place; and in particular and despite any reservation of a
security interest by the bill of lading

e (a) if the contract requires or authorizes the seller to send the goods to the buyer but
does not require him to deliver them at destination, title passes to the buyer at the
time and place of shipment; but

e (b) if the contract requires delivery at destination, title passes on tender there.

(3) Unless otherwise explicitly agreed where delivery is to be made without moving the goods,

e (a) if the seller is to deliver a document of title, title passes at the time when and the
place where he delivers such documents; or

e (b) if the goods are at the time of contracting already identified and no documents are
to be delivered, title passes at the time and place of contracting.

(4) A rejection or other refusal by the buyer to receive or retain the goods, whether or not
justified, or a justified revocation of acceptance revests title to the goods in the seller. Such
revesting occurs by operation of law and is not a "sale".

8§ 2-402. Rights of Seller's Creditors Against Sold Goods.

(1) Except as provided in subsections (2) and (3), rights of unsecured creditors of the seller
with respect to goods which have been identified to a contract for sale are subject to the
buyer's rights to recover the goods under this Article (Sections 2-502 and 2-716).

(2) A creditor of the seller may treat a sale or an identification of goods to a contract for sale
as void if as against him a retention of possession by the seller is fraudulent under any rule of
law of the state where the goods are situated, except that retention of possession in good faith
and current course of trade by a merchant-seller for a commercially reasonable time after a
sale or identification is not fraudulent.



(3) Nothing in this Article shall be deemed to impair the rights of creditors of the seller

e (@) under the provisions of the Article on Secured Transactions (Article 9); or

e (b)) where identification to the contract or delivery is made not in current course of
trade but in satisfaction of or as security for a pre-existing claim for money, security
or the like and is made under circumstances which under any rule of law of the state
where the goods are situated would apart from this Article constitute the transaction a
fraudulent transfer or voidable preference.

8 2-403. Power to Transfer; Good Faith Purchase of Goods; "Entrusting".

(1) A purchaser of goods acquires all title which his transferor had or had power to transfer
except that a purchaser of a limited interest acquires rights only to the extent of the interest
purchased. A person with voidable title has power to transfer a good title to a good faith
purchaser for value. When goods have been delivered under a transaction of purchase the
purchaser has such power even though

(a) the transferor was deceived as to the identity of the purchaser, or

(b) the delivery was in exchange for a check which is later dishonored, or

(c) it was agreed that the transaction was to be a "cash sale", or

(d) the delivery was procured through fraud punishable as larcenous under the
criminal law.

(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives
him power to transfer all rights of the entruster to a buyer in ordinary course of business.

(3) "Entrusting" includes any delivery and any acquiescence in retention of possession
regardless of any condition expressed between the parties to the delivery or acquiescence and
regardless of whether the procurement of the entrusting or the possessor's disposition of the
goods have been such as to be larcenous under the criminal law.

8§ 2-508. Cure by Seller of Improper Tender or Delivery; Replacement.

(1) Where any tender or delivery by the seller is rejected because non-conforming and the
time for performance has not yet expired, the seller may seasonably notify the buyer of his
intention to cure and may then within the contract time make a conforming delivery.

(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds
to believe would be acceptable with or without money allowance the seller may if he
seasonably notifies the buyer have a further reasonable time to substitute a conforming
tender.

8§ 2-509. Risk of Loss in the Absence of Breach.
(1) Where the contract requires or authorizes the seller to ship the goods by carrier

e (@) if it does not require him to deliver them at a particular destination, the risk of loss
passes to the buyer when the goods are duly delivered to the carrier even though the
shipment is under reservation (Section 2-505); but

e (b) if it does require him to deliver them at a particular destination and the goods are
there duly tendered while in the possession of the carrier, the risk of loss passes to the
buyer when the goods are there duly so tendered as to enable the buyer to take
delivery.



(2) Where the goods are held by a bailee to be delivered without being moved, the risk of loss
passes to the buyer

e (@) on his receipt of a negotiable document of title covering the goods; or

e (b) on acknowledgment by the bailee of the buyer's right to possession of the goods;
or

e (c) after his receipt of a non-negotiable document of title or other written direction to
deliver, as provided in subsection (4)(b) of Section 2-503.

(3) In any case not within subsection (1) or (2), the risk of loss passes to the buyer on his
receipt of the goods if the seller is a merchant; otherwise the risk passes to the buyer on
tender of delivery.

(4) The provisions of this section are subject to contrary agreement of the parties and to the
provisions of this Article on sale on approval (Section 2-327) and on effect of breach on risk of
loss (Section 2-510).

8§ 2-601. Buyer's Rights on Improper Delivery.

Subject to the provisions of this Article on breach in installment contracts (Section 2-612) and
unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-
718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the
contract, the buyer may

e (@) reject the whole; or
e (b) accept the whole; or
e (C) accept any commercial unit Or units and reject the rest.

8§ 2-602. Manner and Effect of Rightful Rejection.

(1) Rejection of goods must be within a reasonable time after their delivery or tender. It is
ineffective unless the buyer seasonably notifies the seller.

8§ 2-606. What Constitutes Acceptance of Goods.
(1) Acceptance of goods occurs when the buyer

e (a) after a reasonable opportunity to inspect the goods signifies to the seller that the
goods are conforming or that he will take or retain them in spite of their non-
conformity; or

o (b) fails to make an effective rejection (subsection (1) of Section 2-602), but such
acceptance does not occur until the buyer has had a reasonable opportunity to inspect
them; or

e (c) does any act inconsistent with the seller's ownership; but if such act is wrongful as
against the seller it is an acceptance only if ratified by him.

(2) Acceptance of a part of any commercial unit is acceptance of that entire unit.

8 2-607. Effect of Acceptance; Notice of Breach; Burden of Establishing Breach After
Acceptance; Notice of Claim or Litigation to Person Answerable Over.

(1) The buyer must pay at the contract rate for any goods accepted.



(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and if made
with knowledge of a non-conformity cannot be revoked because of it unless the acceptance
was on the reasonable assumption that the non-conformity would be seasonably cured but
acceptance does not of itself impair any other remedy provided by this Article for non-
conformity.

(3) Where a tender has been accepted

e (a) the buyer must within a reasonable time after he discovers or should have
discovered any breach notify the seller of breach or be barred from any remedy; and

e (b) if the claim is one for infringement or the like (subsection (3) of Section 2-312)
and the buyer is sued as a result of such a breach he must so notify the seller within a
reasonable time after he receives notice of the litigation or be barred from any remedy
over for liability established by the litigation.

(4) The burden is on the buyer to establish any breach with respect to the goods accepted.

(5) Where the buyer is sued for breach of a warranty or other obligation for which his seller is
answerable over

e (a) he may give his seller written notice of the litigation. If the notice states that the
seller may come in and defend and that if the seller does not do so he will be bound in
any action against him by his buyer by any determination of fact common to the two
litigations, then unless the seller after seasonable receipt of the notice does come in
and defend he is so bound.

e (b) if the claim is one for infringement or the like (subsection (3) of Section 2-312) the
original seller may demand in writing that his buyer turn over to him control of the
litigation including settlement or else be barred from any remedy over and if he also
agrees to bear all expense and to satisfy any adverse judgment, then unless the buyer
after seasonable receipt of the demand does turn over control the buyer is so barred.

(6) The provisions of subsections (3), (4) and (5) apply to any obligation of a buyer to hold
the seller harmless against infringement or the like (subsection (3) of Section 2-312).

8§ 2-609. Right to Adequate Assurance of Performance.

(1) A contract for sale imposes an obligation on each party that the other's expectation of
receiving due performance will not be impaired. When reasonable grounds for insecurity arise
with respect to the performance of either party the other may in writing demand adequate
assurance of due performance and until he receives such assurance may if commercially
reasonable suspend any performance for which he has not already received the agreed return.

(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any
assurance offered shall be determined according to commercial standards.

(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party's
right to demand adequate assurance of future performance.

(4) After receipt of a justified demand failure to provide within a reasonable time not
exceeding thirty days such assurance of due performance as is adequate under the
circumstances of the particular case is a repudiation of the contract.

8§ 2-610. Anticipatory Repudiation.



When either party repudiates the contract with respect to a performance not yet due the loss
of which will substantially impair the value of the contract to the other, the aggrieved party
may

e (a) for a commercially reasonable time await performance by the repudiating party; or

e (b) resort to any remedy for breach (Section 2-703 or Section 2-711), even though he
has notified the repudiating party that he would await the latter's performance and has
urged retraction; and

e (¢) in either case suspend his own performance or proceed in accordance with the
provisions of this Article on the seller's right to identify goods to the contract
notwithstanding breach or to salvage unfinished goods (Section 2-704).

8§ 2-611. Retraction of Anticipatory Repudiation.

(1) Until the repudiating party's next performance is due he can retract his repudiation unless
the aggrieved party has since the repudiation cancelled or materially changed his position or
otherwise indicated that he considers the repudiation final.

(2) Retraction may be by any method which clearly indicates to the aggrieved party that the
repudiating party intends to perform, but must include any assurance justifiably demanded
under the provisions of this Article (Section 2-609).

(3) Retraction reinstates the repudiating party's rights under the contract with due excuse and
allowance to the aggrieved party for any delay occasioned by the repudiation.

8 2-615. Excuse by Failure of Presupposed Conditions.

Except so far as a seller may have assumed a greater obligation and subject to the preceding
section on substituted performance:

e (a) Delay in delivery or non-delivery in whole or in part by a seller who complies with
paragraphs (b) and (c) is not a breach of his duty under a contract for sale if
performance as agreed has been made impracticable by the occurrence of a
contingency the non-occurrence of which was a basic assumption on which the
contract was made or by compliance in good faith with any applicable foreign or
domestic governmental regulation or order whether or not it later proves to be invalid.

o (b) Where the causes mentioned in paragraph (a) affect only a part of the seller's
capacity to perform, he must allocate production and deliveries among his customers
but may at his option include regular customers not then under contract as well as his
own requirements for further manufacture. He may so allocate in any manner which is
fair and reasonable.

e (c) The seller must notify the buyer seasonably that there will be delay or non-delivery
and, when allocation is required under paragraph (b), of the estimated quota thus
made available for the buyer.

8§ 2-713. Buyer's Damages for Non-delivery or Repudiation.

(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-
723), the measure of damages for non-delivery or repudiation by the seller is the difference
between the market price at the time when the buyer learned of the breach and the contract
price together with any incidental and consequential damages provided in this Article (Section
2-715), but less expenses saved in consequence of the seller's breach.

(2) Market price is to be determined as of the place for tender or, in cases of rejection after
arrival or revocation of acceptance, as of the place of arrival.



§ 2-716. Buyer's Right to Specific Performance or Replevin.

(1) Specific performance may be decreed where the goods are unique or in other proper
circumstances.

(2) The decree for specific performance may include such terms and conditions as to payment
of the price, damages, or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identified to the contract if after reasonable
effort he is unable to effect cover for such goods or the circumstances reasonably indicate that
such effort will be unavailing or if the goods have been shipped under reservation and
satisfaction of the security interest in them has been made or tendered.

8§ 2-718. Liquidation or Limitation of Damages; Deposits.

(1) Damages for breach by either party may be liquidated in the agreement but only at an
amount which is reasonable in the light of the anticipated or actual harm caused by the
breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise
obtaining an adequate remedy. A term fixing unreasonably large liquidated damages is void as
a penalty.

(2) Where the seller justifiably withholds delivery of goods because of the buyer's breach, the
buyer is entitled to restitution of any amount by which the sum of his payments exceeds

e (a) the amount to which the seller is entitled by virtue of terms liquidating the seller's
damages in accordance with subsection (1), or

e (b) in the absence of such terms, twenty per cent of the value of the total
performance for which the buyer is obligated under the contract or $500, whichever is
smaller.

(3) The buyer's right to restitution under subsection (2) is subject to offset to the extent that
the seller establishes

e (a) aright to recover damages under the provisions of this Article other than
subsection (1), and

e (b) the amount or value of any benefits received by the buyer directly or indirectly by
reason of the contract.

(4) Where a seller has received payment in goods their reasonable value or the proceeds of
their resale shall be treated as payments for the purposes of subsection (2); but if the seller
has notice of the buyer's breach before reselling goods received in part performance, his
resale is subject to the conditions laid down in this Article on resale by an aggrieved seller
(Section 2-706).

8§ 2-719. Contractual Modification or Limitation of Remedy.

(1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding
section on liguidation and limitation of damages,

e (a) the agreement may provide for remedies in addition to or in substitution for those
provided in this Article and may limit or alter the measure of damages recoverable
under this Article, as by limiting the buyer's remedies to return of the goods and
repayment of the price or to repair and replacement of non-conforming goods or
parts; and



e (b) resort to a remedy as provided is optional unless the remedy is expressly agreed
to be exclusive, in which case it is the sole remedy.

(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose,
remedy may be had as provided in this Act.

(3) Consequential damages may be limited or excluded unless the limitation or exclusion is
unconscionable. Limitation of consequential damages for injury to the person in the case of
consumer goods is prima facie unconscionable but limitation of damages where the loss is
commercial is not.



