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1. An integral part of the current debate surrounding the information superhighway
focuses upon the convergence of video and telephony. Particular attention is on the
provision of video services through video dialtone systems operated by local
telephone companies, also known as local telephone exchange carriers (“LECs”).
Recent regulatory initiatives and proposed LEC video dialtone deployment plans
suggest that voice, video and data services delivered over LECs’ advanced
broadband, integrated telecommunications facilities may constitute an important
component of information superhighway services offered to consumers. At present,
however, participation by LECs remains at the “on-ramp” stage and is subject to
federal and state regulatory oversight, judicial review, and proposed legislative
initiatives by Congress. These institutional forces will drastically alter the existing
telecommunications landscape. In light of these developments, this column attempts
to describe briefly: (1) existing video dialtone regulatory policies of the Federal
Communications Commission (“FCC”), which govern LEC participation in the video
marketplace; (2) the FCC’s Section 214 authorizations which allow LECs to
operate and maintain video dialtone systems; (3) the impact of recent judicial
decisions on LEC provision of video services; (4) current video dialtone issues
before the FCC; and (5) the potential impact of proposed Congressional legislation
on video dialtone and future LEC participation on the information superhighway.

I. VIDEO DIALTONE BACKGROUND

2. First, what is video dialtone? In short, video dialtone represents a regulatory
framework established by FCC orders adopted between 1991 and 1994.1 These
video dialtone orders permit LECs to deliver video programming to subscribers on
a common carrier basis consistent with the telco-cable cross-ownership ban of the
Cable Communications Policy Act of 1984 (“1984 Cable Act”).2 In addition, LECs
may provide various unregulated services using video dialtone. Prior to the FCC’s
video dialtone orders, FCC rules had prohibited each LEC from exceeding a
“carrier-user” relationship with video programmers.3 These FCC rules had
generally limited each LEC, within its own telephone service area, to providing
“channel service,” which is a common carrier delivery service linking a cable
operator’s headend4 to subscriber premises.

3. In the two decades following FCC adoption of the cross-ownership rules, the
nation’s cable television industry experienced exponential growth.5 Meanwhile,
consumer choice among non-cable distribution technologies remained extremely
limited.6 Recently, however, market trends and new technology have created a
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potential for broadened LEC participation in the video market through advanced
video capabilities and related services.7 In response to these forces, the FCC
initiated its video dialtone proceeding by proposing to amend its telco-cable cross-
ownership rules to permit LECs to play an expanded role in the video marketplace
without running afoul of the 1984 Cable Act.8

II. VIDEO DIALTONE REGULATORY FRAMEWORK

4. With respect to LEC provision of video dialtone service, the FCC aspires to three
main public interest goals: (1) to increase competition in the provision of video
services; (2) to encourage efficient investment in the national telecommunications
infrastructure; and (3) to foster the availability of new and diverse sources of video
programming to the American public.9 Consistent with these goals, the FCC
established a video dialtone framework that allows an LEC to offer a basic
common carrier video delivery platform as long as the platform is offered on a
nondiscriminatory basis and accommodates multiple video programmers.10 This
“first level basic platform” is subject to regulation under Title II of the
Communications Act of 1934.11 Under the FCC video dialtone framework, an
LEC: (1) may offer enhanced and other unregulated services, provided it complies
with existing regulatory safeguards;12 (2) may not hold an ownership interest of
five percent or more in a video programmer that offers service in the LEC’s
telephone service area;13 and (3) may not acquire an existing cable facility in its
telephone service area for the provision of video dialtone service.14

5. The FCC has also determined that neither an LEC offering video dialtone service
nor its programmer-customers are subject to the cable franchise requirements of
Section 621(b) of the 1984 Cable Act.15 In addition, the FCC determined that it
has exclusive jurisdiction over interstate video dialtone services only; states retain
jurisdiction over intrastate video dialtone services.16 Finally, the video dialtone
framework requires LECs to obtain FCC approval under Section 214 of the
Communications Act of 1934 prior to constructing video dialtone facilities.17

III. LEC VIDEO DIALTONE DEPLOYMENT

6. Following the establishment of the FCC’s video dialtone policies and rules, LECs,
and in particular, the Regional Bell Operating Companies (“BOCs”), have sought
authority from the FCC to deploy video dialtone technology and offer video
services to their subscribers throughout the nation. As of March 1, 1995, the FCC
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has granted authority for several LECs to conduct limited technical and market
trials of video dialtone services.18 Consistent with the FCC’s “technology neutral”
policy, under which the FCC favors no particular video dialtone architecture or
service offering, the LEC market trials will test a variety of video delivery
technologies.19 Once fully deployed, these video dialtone trial services will be
offered to approximately 230,000 telephone subscribers.

7. In addition to granting authorizations for various trial services, the FCC approved
several large-scale commercial deployments of video dialtone service. In July
1994, Bell Atlantic received Section 214 authorization for the first commercial
video dialtone offering, which will service approximately 38,000 homes.20 In
December 1994, the FCC granted Ameritech’s proposal to build a video dialtone
network which will reach 1.3 million homes in five states.21 In February 1995,
NYNEX was given authority to construct and operate video dialtone facilities in
limited areas of Massachusetts and Rhode Island which will offer service to
approximately 392,000 recipients.22

IV. JUDICIAL ACTION

8. Several federal courts have declared the telco-cable cross-ownership ban
unconstitutional as a violation of the First Amendment.23 The Fourth Circuit, for
example, has held that the ban is not “narrowly tailored to serve a significant
government interest” and does not make sufficient alternative methods of
communication available that are “sufficiently similar to the method foreclosed by
regulation.”24

9. These court decisions now allow LECs to own and supply the video programming
they provide over their video dialtone platforms, in direct competition with
unaffiliated video information programmers. As video information providers, LECs
would be able to control the content of programming delivered over their facilities.
Clearly, this constitutes a far more expansive role for LECs than that envisioned in
the FCC’s original video dialtone paradigm.

10. In response to these decisions, the FCC has commenced a proceeding to consider
the adoption of new rules governing the provision of video programming by LECs
directly to their subscribers.25 In this proceeding, the FCC has solicited comment
on a tentative conclusion that LECs no longer subject to the telco-cable cross-
ownership ban should be allowed to become video programmers on their own
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video dialtone platforms, subject to regulatory safeguards. In addition, with regard
to any LEC planning to provide video programming directly to subscribers in its
own telephone service area, the current proceeding asks parties to comment on
whether the FCC has the authority to require use of a video dialtone system instead
of a traditional cable television facility. Finally, the FCC also seeks comment on: (1)
the extent to which Titles II and VI of the Communications Act of 1934 should
apply to LEC provision of video programming over LECs’ own video dialtone
systems; (2) whether an LEC’s provision of video programming over its own video
dialtone system is subject in whole or in part to regulation as a Title VI cable
system; and (3) if Title VI is not applicable, whether the FCC should incorporate
any elements of Title VI into the existing video dialtone framework.

V. PROPOSED CONGRESSIONAL LEGISLATION

11. Video, voice and data technologies are converging, and telecommunications
market players are positioning themselves in a volatile and dynamic marketplace.
Congress has recently taken up several bills and legislative proposals to overhaul
the existing Communications Act of 1934 to reflect this changing environment.
These sweeping legislative initiatives include provisions that would impact directly
the FCC’s existing video dialtone framework.

12. On January 31, 1995, Senate Commerce Committee Chairman Larry Pressler (R-
S.D.) circulated a “Discussion Draft” entitled the “Telecommunications Competition
and Deregulation Act of 1995.” Senator Pressler’s proposal is designed to
accelerate nationwide private-sector deployment of advanced telecommunications
and information technologies and services by opening all telecommunications
markets to competition wherever possible. As far as video dialtone is concerned,
the proposal aims to: (1) amend Section 613 of the Communications Act of 1934
to eliminate the telco-cable cross-ownership ban; (2) exempt LECs from local
franchise requirements when LECs provide video programming through video
dialtone facilities on a common carrier basis; (3) impose franchise requirements on
LECs that provide cable service through cable systems not open to all on a
common carrier basis; (4) freeze FCC action on pending LEC Section 214 video
dialtone applications for one year; and (5) eliminate, after one year, the Section
214 authorization process for video dialtone service.26

13. On February 15, 1995, Senator Hollings (D-S.C.) introduced a bill entitled the
“Universal Service Telecommunications Act of 1995.” The Hollings bill articulates
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policy goals similar to those of the Pressler proposal, including promoting the rapid
and equitable development and deployment of new technologies and encouraging
increased competition to enhance infrastructure development. With regard to LEC
provision of video, the Hollings bill and the Pressler proposal are also similar in
that both lift the telco-cable cross-ownership ban and both recognize the central
distinction between cable service and provision of video programming over a
common carrier video platform. However, the Hollings bill does not propose to
restrict the FCC’s regulatory authority under Section 214. Rather, under the
Hollings bill, the FCC’s regulatory authority to approve LEC video dialtone service
remains intact.

VI. CONCLUSION

14. This brief overview of the current regulatory landscape reveals that, where video
dialtone service is concerned, change is constant. As described above, actions by
the FCC, industry, courts, and Congress have resulted in major modifications to the
FCC’s original video dialtone objectives. Previously, the FCC’s objective was to
allow limited LEC participation in the video marketplace within the boundaries
delineated by the telco-cable cross-ownership ban. Now, however, it appears that
the telco-cable cross-ownership ban will not hinder LEC entry into the video
marketplace. These rapidly unfolding events and the continuing evolution of video
dialtone service render highly speculative any specific predictions about video
dialtone service.

15. Nevertheless, even amidst this continuing evolution, video dialtone will continue to
advance the public interest goals originally set forth by the FCC some five years
ago. Regardless of its final form, the video dialtone framework will most likely be
recognized for imparting a critical guiding regulatory principle for the next
generation of converging technologies: technologically advanced services will be
offered over a non-discriminatory common carrier platform open to all comers. This
concept of the common carrier platform has escaped the confines of the FCC’s
video dialtone framework. Now the common carrier platform appears, in one form
or another, as an important element of all current Congressional proposals on
telecommunications reform.

16. Moreover, LECs have already begun to put their shovels in the ground for
constructing video dialtone facilities. These efforts provide tangible evidence that
video dialtone will contribute to increased competition in the video marketplace,
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encourage investment in the national telecommunications infrastructure and
provide consumers with new and diverse sources of video programming. Indeed,
LEC video dialtone plans have already motivated competitors in the home video
delivery market: in response to video dialtone developments, cable operators and
digital broadcast satellite providers, such as DirecTV, are working to develop
cutting edge technology so that consumers will have new and increased video
programming choices. At this stage, it appears that consumers and video
programmers can only benefit as LECs advance beyond the information
superhighway’s “on-ramp” to provide video services in a new and dynamic
competitive marketplace.
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