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Good fences make good neighbors – Robert Frost1

And who is my neighbor? – a Lawyer2
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1 ROBERT FROST, Mending Wall, in COLLECTED POEMS, PROSE, & PLAYS, 39, 39-
40 (Literary Classics of the U.S. 1995) (1914).  Verses 31-33 offer much wisdom to this
case: “Before I built a wall I’d ask to know / What I was walling in or out, / And to
whom I was like to give offense.”

2 Luke 10:29 (New Revised Standard Version).  Saint Luke’s parable of the Good
Samaritan, Luke 10:25-37 , provides an insightful context of how a stranger teaches
that the neighbor is the unknown victim of brutality:
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I. INTRODUCTION

On July 9, 2004, the International Court of Justice (ICJ) issued its advi-
sory opinion on the Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory (Advisory Opinion).  The decision was
the much anticipated climax of earlier action in the U.N. General Assem-
bly (General Assembly/Assembly).  Within days after the ICJ issued the
advisory opinion, the General Assembly reconvened the Tenth Emer-
gency Special Session (Occupied East Jerusalem and the rest of the Occu-
pied Palestinian Territory) to debate this decision of the Court and how it
might be implemented.  Arab and Non-Aligned delegations, which had
called for the resumption of the Assembly’s long-running emergency spe-
cial session, praised the ICJ advisory opinion as a political, moral and
legal victory, even though it is generally thought that advisory opinions
are not binding on parties as are decisions on the merits that involve con-
tentious matters between or among States.3  These delegations welcomed
the opinion and expressed their resolve to prepare a draft resolution that

[A] lawyer stood up to test Jesus.  “Teacher,” he said, “what must I do to inherit
eternal life?”  He said to him, “What is written in the law? What do you read
there?”  He answered, “You shall love the Lord your God with all your heart,
and with all your soul, and with all your strength, and with all your mind; and
your neighbor as yourself.”  And he said to him, “You have given the right
answer; do this, and you will live.”  But wanting to justify himself, he asked Jesus,
“And who is my neighbor?”  Jesus replied, “A man was going down from
Jerusalem to Jericho, and fell into the hands of robbers, who stripped him, and
went away, leaving him half dead.  Now by chance a priest was going down that
road; and when he saw him, he passed by on the other side.  So likewise a Levite,
when he came to the place and saw him, passed by on the other side.  But a
Samaritan while traveling came near him; and when he saw him, he was moved
with pity.  He went to him and bandaged his wounds, having poured oil and wine
on them.  Then he put him on his own animal, brought him to an inn, and took
care of him.  The next day, he took out two denarii gave them to the innkeeper,
and said ‘Take care of him; and when I come back, I will repay you whatever
more you spend.’  Which of these three, do you think, was a neighbor to the man
who fell into the hands of robbers?”  He said, “The one who showed him mercy.”
Jesus said to him, “Go and do likewise.”
3 But see Robert Ago, “Binding” Advisory Opinions of the International Court of

Justice, 85 AM. J. INT’L L. 439, 439 (1991) (The author, a former judge of the ICJ,
studies the role of advisory opinions that have been requested in different contexts
and suggests that specialists and participants in the development of international
justice carefully evaluate the role of advisory opinions.  Judge Ago raises a question
for these specialists and participants to consider: whether the Statute of the ICJ might
be amended so as to enable international organizations to be parties to disputes with
which they are involved rather than to request advisory opinions?). See also Kenneth
Lawing Penegar, Relationship of Advisory Opinions of the International Court of
Justice to the Maintenance of World Minimum Order, 113 U. PA. L. REV. 529, 536
(1965) (The author presents the argument that advisory opinions of the Court should
be encouraged as a policy alternative for furthering international peace and security
notwithstanding problems in doing so.)
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would demand that Israel abide by the principles and conclusions
presented in the ICJ’s opinion.4

The background of the advisory opinion follows.  On December 8,
2003, the General Assembly, after debating the issue of recent develop-
ments in the Middle East involving Palestine, Israel, and Israel’s erection
of a security wall (a system of walls, fences, ditches, and other barricading
methods) affecting the occupied territories5, decided to seek an advisory
opinion of the ICJ.6  While neither the U.N. Charter (Charter) nor the
Statute of the ICJ (Statute) provide any details about how advisory opin-
ions are to be implemented, it is thought that these opinions can be used
by the political organs of the U.N., such as the General Assembly, to
assist them in settling disputes or for providing these organs with authori-
tative legal guidance pertaining to some issue of concern to them.7  After
recalling various precedents and principles and reiterating grave concern
for the building and maintenance of the security wall, which has disrupted
the lives of thousands of civilians and adversely affected the Middle East
peace process, the draft resolution, in accordance with Article 96 of the
U.N. Charter and Article 65 of the ICJ Statute, requested the ICJ “to
urgently render” an advisory opinion on the following question:

What are the legal consequences arising from the construction of the
wall being built by Israel, the occupying Power, in the Occupied Pal-
estinian Territory, including in and around East Jerusalem, as
described in the report of the Secretary-General, considering the
rules and principles of international law, including the Fourth
Geneva Convention of 1949, and relevant Security Council and Gen-
eral Assembly resolutions?8

In accordance with its Statute,9 the ICJ held public hearings during
which oral statements and comments were presented by the United

4 Press Release, International Court of Justice, General Assembly meets in
emergency session to debate world Court’s decision on Israeli security barrier (July
16, 2004) (on file with the United Nations, GA/10246).

5 The concept of military occupation has been a source of legal analysis for some
time; however, it has acquired a particular profile in regard to the Israeli occupation
of Palestinian territories that are associated with the subject matter of the Court’s
advisory opinion. See Adam Roberts, Prolonged Military Occupation: The Israeli-
Occupied Territories since 1967, 84 AM. J. INT’L L. 44 (1990).

6 G.A. Res. ES-10/14, U.N. GAOR, 10th Emergency Special Sess., Agenda Item 5,
at 2, U.N. Doc. A/RES/ES-10/14 (Dec. 8, 2003).

7 IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 731 (4th ed. 1990).
8 See Illegal Israeli Actions in Occupied East Jerusalem and the Rest of the Occupied

Palestinian Territory, G.A. Res. ES-10/14, 10th Emergency Special Sess., Agenda Item
5 (2003)(posing the question); see also International Court of Justice Press Release:
Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Press Release 2003/44 (December 18, 2003).

9 See Statute of the International Court of Justice arts. 65-68, June 26, 1945, 59 Stat.
1031, T.S. No. 993 [hereinafter I.C.J. Statute].
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Nations and its Member States beginning on February 23, 2004.  Realiz-
ing the delicate issues at stake, the ICJ decided that Palestine might also
take part in the hearings.  In addition, the ICJ permitted the filing of writ-
ten statements by a large number of States, as provided for under Article
66.2 of the Statute.10

This paper first examines the advisory opinion and the justifications the
opinion offered to substantiate its conclusions.  In doing so, it respectfully
critiques certain justifications relied on by the Court in reaching its con-
clusions.  The article then considers the General Assembly’s response to
the Court’s advisory opinion.  It evaluates the principal implications of
the General Assembly’s actions to implement the advisory opinion.  As
suggested in the heading of this article, which quotes from Robert Frost’s
poem, “Mending Wall” – “good fences make good neighbors” – the arti-
cle concludes by reminding the reader that neither the advisory opinion
nor the subsequent General Assembly resolution by itself will resolve the
legal and political issues concerning Israel and Palestine that emerge
from the erection and maintenance of the security barrier.  The article
borrows from the wisdom of the parable of the Good Samaritan used by
Jesus to answer the question posed by a lawyer – and who is my neigh-
bor?11 – to view the advisory opinion and the ensuing resolution as
important, but not exclusive elements, in the search for a just solution to
the situation in the Middle East.  Perhaps these reflections may offer
Israel, Palestine, other States, and concerned U.N. bodies some food for
thought in their efforts to assist these troubled neighbors’ search for
obtaining and maintaining a stable peace.

II. CONSIDERATIONS ABOUT THE JURISDICTION OF THE COURT

With the request for an advisory opinion in hand, the ICJ first consid-
ered whether it had jurisdiction to give the advisory opinion.12  If the
answer were in the affirmative, then the ICJ would need to decide if there
was any reason why it should decline to exercise its jurisdiction.13

Regarding the first inquiry, the ICJ recalled the role of Article 65.1 of its

10 By January 30, 2004, Written Statements were filed by Australia, Belgium,
Brazil, Cameroon, Canada, Cuba, Cyprus, Czech Republic, Egypt, France, Germany,
Greece, Guinea, Indonesia, Ireland, Israel, Italy, Japan, Jordan, Korea, Kuwait,
Lebanon, Malaysia, Malta, Marshall Islands, Micronesia, Morocco, Namibia,
Netherlands, Pakistan, Palau, Palestine, Russian Federation, Saudi Arabia, Senegal,
South Africa, Spain, Sudan, Sweden, Switzerland, Syria, United Kingdom, United
States, Yemen, European Union, League of Arab States, Organization of the Islamic
Conference, and the United Nations (available at http://www.icj-cij.org/icjwww/
idocket/imwp/imwpframe.htm).

11 Luke supra note 2.
12 I.C.J. Statute art. 36, para. 6; I.C.J. Statute art. 68.
13 See Legality of the Threat or Use of Nuclear Weapons, (I) I.C.J. 226, para. 10, at

232 (July 8, 1996).
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Statute.14  In doing so, the Court reiterated that only a U.N. organ that is
authorized under the Charter could request an advisory opinion; moreo-
ver, the request must concern a legal question that falls within the scope
of the requesting organ’s competence.15

In response to the General Assembly’s request for an advisory opinion,
the ICJ acknowledged that the General Assembly, in exercising its
authority under Article 96, paragraph 1, of the Charter, has the legal
competence to seek the ICJ’s advisory opinion.16  In reaching a decision
about whether it has jurisdiction, the ICJ can consider the relationship
between the question that is the subject of the advisory opinion and the
activities of the General Assembly.17  The ICJ recalled that a number of
Member States brought the question of the construction of the wall in the
Occupied Palestinian Territory before the General Assembly in the con-
text of the Tenth Emergency Special Session of the Assembly, convened
to deal with what some U.N. Member States considered a threat to inter-
national peace and security.18  In this context, the ICJ also noted the
events that led to the adoption of Resolution ES-10/14.19  The ICJ was
aware that the activities of the General Assembly on the security barrier

14 I.C.J. Statute art. 65, para. 1 (“The Court may give an advisory opinion on any
legal question at the request of whatever body may be authorized by or in accordance
with the Charter of the United Nations to make such a request.”).

15 See Application for Review of Judgement No. 273 of the United Nations
Administrative Tribunal, 1982 I.C.J. 325, para. 21, at 333-34 (July 20).

16 Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, 2004 I.C.J. para. 163 (July 9), available at http://www.icj-cij.org/icjwww/
idocket/imwp/imwp_advisory_opinion/imwp_advisory_opinion_20040709.pdf
[hereinafter Construction of a Wall].  The Court unanimously reached the conclusion
in a vote of 15 to 0.

17 Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, 1950
I.C.J. 65, 70 (Mar. 30); Legality of the Threat or Use of Nuclear Weapons, 1996 (I)
I.C.J. 226, para. 11-12, at 233 (July 8).

18 G.A. Res. ES-10/2, U.N. GAOR, 10th  Emergency Special Sess., Agenda Item 5,
at 1, U.N. Doc. A/RES/ES-10/2 (1997).

19 Illegal Israeli Actions in Occupied East Jerusalem and the Rest of the Occupied
Palestinian Territory, G.A. Res. ES-10/14, 10th Emergency Special Sess., Agenda Item
5 (2003).  The Tenth Emergency Special Session of the General Assembly, at which
Res. ES-10/14 was adopted, was first convened upon the rejection by the Security
Council, on March 7 and March 21, 1997, as a result of negative votes by the United
States, a permanent member of the Council, of two draft resolutions that addressed
certain Israeli settlements in the Occupied Palestinian Territory. See U.N. SCOR,
3747th mtg. at 4, U.N. Doc. S/PV.3747 (1997); U.N. SCOR, 3756th mtg. at 6, U.N.
Doc. S/PV.3756 (1997).  In a letter dated March 31, 1997, the Chairman of the Arab
Group requested “that an emergency special session of the General Assembly be
convened pursuant to resolution 377 A (V) entitled ‘Uniting for Peace’” with a view
to discussing the “Illegal Israeli actions in occupied East Jerusalem and the rest of the
Occupied Palestinian Territory.”  Letter dated March 31, 1997 from the Permanent
Representative of Qatar to the United Nations addressed to the Secretary-General,
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were complemented by those of the Security Council (Council), which
has also discussed the Israeli-Palestinian issues on previous occasions.20

Additional background, however, pertains to the issue of jurisdiction.
On October 27, 2003, the General Assembly adopted Resolution ES-

10/13 demanding that Israel stop the construction of the security wall in
the Occupied Palestinian Territory.  During the same time frame, the
Security Council on November 19, 2003 adopted Resolution 1515 (2003),
in which it “[e]ndorse[d] the Quartet Performance-based Roadmap to a
Permanent Two-State Solution to the Israeli-Palestinian Conflict”
(Roadmap).21  Many States acknowledged the significance of the
Roadmap and the efforts of the Quartet, regardless of each State’s view
of the General Assembly’s request for the advisory opinion.  On Decem-
ber 12, 2003, the Tenth Emergency Special Session of the General Assem-
bly resumed its work and adopted Resolution ES-10/14 requesting the
present advisory opinion.  Israel was of the view that the General Assem-
bly acted ultra vires under the Charter when it requested this advisory
opinion.22

Israel based its objection and ultra vires claim on Article 12.1 of the
Charter. Article 12.1 requires that the General Assembly refrain from
making any recommendation concerning a dispute or situation that is cur-

U.N. GAOR, 10th Emergency Special Sess., Annex, at 2, U.N. Doc.  A/ES-10/1
(1997).

20 By a letter dated October 9, 2003, the Chairman of the Arab Group, on behalf
of the States Members of the League of Arab States, requested an immediate meeting
of the Security Council to consider the “grave and ongoing Israeli violations of
international law, including international humanitarian law, and to take the necessary
measures in this regard.”  Letter of October 9, 2003 from the Permanent
Representative of the Syrian Arab Republic to the United Nations to the President of
the Security Council, U.N. SCOR, at 1, U.N. Doc. S/2003/973 (2003).  This letter was
accompanied by a draft resolution to be considered by the Council.  The text of the
draft resolution condemned the illegal construction of a wall erected by Israel in the
Occupied Palestinian Territory departing from the Armistice Line of 1949.  The
Security Council held meetings on October 14, 2003 to consider the item entitled,
“The situation in the Middle East, including the Palestine question”.  It also had
before it another draft resolution proposed by Guinea, Malaysia, Pakistan and the
Syrian Arab Republic, which also condemned the construction of the wall. U.N.
SCOR, at 1, U.N. Doc. S/2003/980 (prov. ed. 2003).  This second draft resolution was
put to a vote after an open debate and was not adopted because of the negative vote
of the United States, a permanent member of the Council. U.N. SCOR, 4841st mtg. at
23, U.N. Doc. S/PV.4841 (prov. ed. 2003) and U.N. SCOR, 4842d mtg. at 2, U.N. Doc.
S/PV.4842 (prov. ed. 2003).

21 Letter dated May 7, 2003 from the Secretary-General addressed to the President
of the Security Council, U.N. SCOR, U.N. Doc. S/2003/529 (2003).  The Quartet
consists of representatives of the United States of America, the European Union, the
Russian Federation and the United Nations.

22 Written Statement of the Government of Israel on Jurisdiction and Propriety,
para. 4.1 (Jan. 30, 2004) [hereinafter Statement of Israel].
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rently before the Security Council unless the Council consents to the
General Assembly’s action.23 As has been noted, the Security Council
simultaneously considered various aspects of the Palestine-Israel question
of which it was seized.  The ICJ, however, concluded that a request for an
advisory opinion is not a “recommendation” on a dispute or situation.24

Although Article 24 of the Charter states that the Security Council has
“primary responsibility for the maintenance of international peace and
security,” the ICJ asserted that Article 24 refers to the Security Council’s
primary rather than restricted competence.25  Thus, the General Assem-
bly retains the authority, inter alia, under Article 14 of the Charter, to
“recommend measures for the peaceful adjustment” of various
situations.26

It is significant to note that both the General Assembly and the Secur-
ity Council, in taking account of their respective practices, have inter-
preted and applied Article 12 of the Charter in such a way that the
Assembly cannot make a recommendation on a question concerning the
maintenance of international peace and security if the matter or situation
is before the Council.  For example, during its fourth session in 1949, the
Assembly refused to recommend certain measures on the question of
Indonesia, on the ground, inter alia, that the same question was before
the Council.27  These organs of the U.N., however, found ways of avoid-
ing problems posed by Article 12, thereby enabling both bodies to act on
different aspects of the same matter or situation.  For example, the Coun-
cil deleted particular items from its agenda in order to enable the Assem-
bly to deliberate on them.28  Illustrative of this procedure are the Spanish
question of 194629 and the incidents pertaining to the Greek border of

23 “While the Security Council is exercising in respect of any dispute or situation
the functions assigned to it in the present Charter, the General Assembly shall not
make any recommendation with regard to that dispute or situation unless the Security
Council so requests.”  U.N. CHARTER art. 12, para. 1.

24 Construction of a Wall, 2004 I.C.J. para. 25.
25 Construction of a Wall, 2004 I.C.J. para. 26.
26 See Certain Expenses of the United Nations (Article 17, Paragraph 2, of the

Charter), 1962 I.C.J. 151, at 163 (July 20) (stating “the only limitation which Article 14
imposes on the General Assembly is the restriction found in Article 12, namely, that
the Assembly should not recommend measures while the Security Council is dealing
with the same matter unless the Council requests it to do so.”).

27 See U.N. GAOR Ad Hoc Political Comm., 4th Sess., 56th mtg. at 339 U.N. Doc.
A/AC.31/SR.56 (1949).

28 Id.
29 See S.C. Res. 10, U.N. SCOR, 1st Sess., 79th mtg. (1946).  In April of 1946, the

Security Council condemned the Franco regime in Spain and established a
subcommittee to determine whether the regime posed a threat to international peace
and security. S.C. Res. 4, U.N. SCOR, 1st Sess., 39th mtg.  However, on November 4,
1946, when it adopted Resolution 10, the Council concluded that the Spanish
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1947.30 In a similar fashion, the Security Council decided on January 31,
1951 to remove the situation involving the Republic of Korea from mat-
ters of which it was seized in order to permit the General Assembly to
take action.31

On other occasions, the General Assembly has taken the initiative to
exercise its authority, notwithstanding Security Council activity on other
facets of the same matter or situation.  The General Assembly concluded,
for example, that it was capable of adopting recommendations in the mat-
ter of the Congo in 1961.32 In 1963, the General Assembly addressed
issues concerning the matter of the Portuguese colonies33 even though
these cases were on the Council’s agenda, and, by doing so, the Assembly
noted that the Council had not adopted any recent resolution concerning
them.34  The ICJ also observed that it was becoming less unusual for the

Question be removed from its list of seized items and decided “that all records and
documents be put at the disposal of the General Assembly.”

30 See S.C. Res. 34, U.N. SCOR, 2d Sess., 202d mtg. at 5 U.N. Doc. S/555 (1947).
In this resolution the Council concluded that the Greek situation involving Albania,
Yugoslavia, and Bulgaria be removed from its list of seized matters and requested the
Secretary-General to place the pertinent records and documents at the disposal of the
General Assembly.

31 See S.C. Res. 90, U.N. SCOR, 531st mtg. at 1 U.N. Doc. S/1995 (1951).  The
Council had been investigating the complaint of aggression upon the Republic of
Korea and had issued a series of resolutions.  However, in this resolution it decided to
remove the item from its list of seized matters.  Unlike the resolutions involving the
Spanish Question and the Greek border situation, this resolution did not state that
the Security Council records and documents were to be placed at the disposal of the
General Assembly.

32 G.A. Res. 1599, U.N. GAOR, 15th Sess., 985th plen. mtg. at 17 (1961); G.A.
Res. 1600, U.N. GAOR, 15th Sess., 985th plen. mtg. at 17 (1961).  The situation in the
Congo involved internal armed conflict and the presence of foreign military and
paramilitary personnel (including personnel from a State Member, Belgium).  The
resolutions of the Security Council and General Assembly pertaining to this situation
urged the Congolese to use peaceful means to resolve their internal disputes and
sought the withdrawal of Belgian forces from the Congo.

33 G.A. Res. 1913, U.N. GAOR, 18th Sess., 1270th plen. mtg. at 48, U.N. Doc. A/
1913 (1963).  This situation involved the presence of Portugal in territories under its
administration, which the Security Council had concluded were entitled to self-
determination and independence.  This particular resolution of the General Assembly
records the litany of previous resolutions of Security Council and the General
Assembly that addressed Portugal’s unwelcome presence in these territories.

34 U.N. GAOR 3d Comm., 23d Sess., 1637th mtg. at 2, U.N. Doc. A/C.3/L.1637/
REV.2 (1968).  In responding to a question posed during the Twenty-Third Session of
the General Assembly, the Legal Counsel for the United Nations confirmed that the
General Assembly “interpreted the words ‘is exercising . . . the functions’” in Article
12 of the Charter to mean “is exercising the functions at this moment.”
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General Assembly and the Security Council to address simultaneously
the same issue or situation.35

It is also relevant here to appreciate that each of these political bodies
of the U.N. (the General Assembly, the ICJ, and the Security Council), in
the exercise of their respective Charter competences, can simultaneously
address different facets of the same situation or matter.  Thus, while the
Security Council may concentrate on the aspects related to international
peace and security, the General Assembly has a different set of topics in
mind when considering the humanitarian, social and economic aspects of
the same issue.

The ICJ accordingly concluded that the General Assembly’s action in
seeking the advisory opinion was consistent with the requirements of
Article 12.1 of the Charter.  The Court acknowledged that the General
Assembly’s request for an advisory opinion satisfied this same Article’s
provisions, and that the General Assembly acted in a manner consistent
with its competence.36  The ICJ also found that the General Assembly’s
request fulfilled other relevant conditions37 and that there were no proce-
dural irregularities in seeking the advisory opinion.38

35 Construction of a Wall, 2004 I.C.J. para. 27.
36 Construction of a Wall, 2004 I.C.J. para. 28.
37 It was contended that the present request for an advisory opinion did not fulfill

the essential conditions set by G.A. Res. 377, U.N. GAOR, 5th Sess., 302d plen. mtg.,
U.N. Doc A/1481 (1950), under which the Tenth Emergency Special Session was
convened and has continued to act.  In 1950, the provisions of the Rules of Procedure
of the General Assembly were modified by the adoption of G.A. Res. 377 which
amended Rule 8 of the Rules of Procedure of the General Assembly by including a
condition that an emergency special session shall be convened within twenty-four
hours of the Secretary-General receiving a request for the session from the Security
Council.  In this regard, Israel asserted in its contest of jurisdiction that “[t]he Security
Council was never seised of a draft resolution proposing that the Council itself should
request an advisory opinion from the Court on the matters now in contention.”
Statement of Israel, para. 4.40.  Since the specific issue was never brought before the
Security Council, the General Assembly could not rely on any inaction by the Council
to make such a request.  Secondly, it has been claimed that, in adopting S.C. Res.
1515, U.N. SCOR, 4862d mtg., U.N. Doc. S/RES/1515 (2003), which endorsed the
“Roadmap” before the adoption by the General Assembly of G.A. Res. ES-10/14,
10th Emergency Special Sess., Agenda Item 5, U.N. Doc A/RES/ES-10/14 (2003), the
Security Council continued to exercise its responsibility for the maintenance of
international peace and security and that, as a result, the General Assembly was not
entitled to act in its place. Statement of Israel, para. 4.45.  The Court was of the view
that the Tenth Emergency Special Session was properly reconvened and seised of the
issue and could, therefore, adopt any resolution falling within the subject-matter for
which the Session had been convened including a resolution seeking the Court’s
advisory opinion. Construction of a Wall, 2004 I.C.J.  paras. 29-32.

38 Construction of a Wall, 2004 I.C.J. para. 35.  Regarding the alleged procedural
irregularities, the Court noted that the Emergency Special Session appeared to have
been convened in accordance with Rule 9(b) of the Rules of Procedure of the
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In addition, the ICJ addressed Israel’s jurisdictional contention that the
request for an advisory opinion by the General Assembly was not on a
“legal question” within the meaning of Article 96.1 of the Charter and
Article 65.1 of the ICJ’s Statute.39  Israel argued that under these two
provisions, the question must be “reasonably specific” to constitute a
“legal question.”40  Otherwise the ICJ is incapable of formulating a
response.  The justifications for this challenge made by Israel were two-
fold.41  First, the question regarding the “legal consequences” of construc-
tion of the wall allows for only two possible interpretations, each of which
would lead to a course of action denied to the Court.42  Second, Israel
described the General Assembly’s request as a hypothetical question.
Israel explained that the General Assembly based its request on a dis-
puted assumption and that it would be impossible to rule on the legal
consequences of illegality without specifying the nature of that illegal-
ity.43  On a somewhat related matter, Israel finally qualified the General
Assembly’s question as abstract and plagued with imprecision.44

With regard to Israel’s suggestion about the imprecision of the General
Assembly’s request, the ICJ remarked that the General Assembly’s ques-
tion posed identifiable legal issues because the situation arising from the
security wall raised matters involving international law and international
humanitarian law, e.g., the Geneva Convention relative to the Protection
of Civilian Persons in Time of War of 12 August 1949 (Fourth Geneva
Convention) and resolutions of the General Assembly and Security
Council.45  The Court decided the question presented by the General
Assembly was “framed in terms of law and raise[d] problems of interna-

General Assembly, and the relevant meetings have been convened in pursuance of
the applicable rules.  As the ICJ stated in its advisory opinion of June 21, 1971, a
“resolution of a properly constituted organ of the United Nations which is passed in
accordance with that organ’s rules of procedure, and is declared by its President to
have been so passed, must be presumed to have been validly adopted.”  Legal
Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) Notwithstanding Security Council Resolution 276, 1971 I.C.J. 16,
22 (June 21).  The Court concluded that no reason for rebutting this presumption was
presented in this case.  Construction of a Wall, 2004 I.C.J. para. 35.

39 Statement of Israel, para. 5.1.
40 Statement of Israel, para. 5.3.
41 Statement of Israel,  para. 5.7.
42 Id.  The first interpretation would require that the Court to find that the erection

of the barrier was unlawful and then give its opinion as to the legal consequences.
The second interpretation would have the Court assume that the barrier is unlawful
and then give its opinion on the consequences of the assumed illegality.

43 Statement of Israel, para. 5.11.
44 Statement of Israel, para. 5.12.
45 Construction of a Wall, 2004 I.C.J. para. 37.  The Fourth Geneva Convention in

part identifies and raises the duties of an “occupying power” toward civilian
populations in the territory of occupation.  It follows that this instrument raises legal
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tional law.” Consequently, because the General Assembly’s request
presented a question of legal character, the request was by its very nature
amenable to a reply based on law.46

Ambiguity in the General Assembly’s request did not deprive the ICJ
of exercising its jurisdiction to provide the opinion.47  The ICJ saw that it
did what it had often done in the past—identify “the existing principles
and rules, interpret and apply them. . ., thus offering a reply to the ques-
tion based on law.”48  The ICJ also referred to past decisions in favor of
its providing opinions on ambiguous questions, citing its previous advi-
sory opinion in Legality of the Threat or Use of Nuclear Weapons where it
found that “the Court may give an advisory opinion on any legal ques-
tion, abstract or otherwise.”49

responsibilities that have been triggered by the erection and maintenance of the wall
that adversely affected the lives of Palestinians.

46 See Western Sahara, 1975 I.C.J. 6, 7-8 (May 22).  In its May 22, 1975 order, the
ICJ noted that the request for an advisory opinion focused on the legal dispute
between Spain and Morocco regarding the territory of the Western Sahara;
consequently, it was appropriate for the court to respond in the affirmative to the
request for an advisory opinion posed by an appropriate organ of the United Nations
(in this case, the General Assembly) that had its own responsibilities toward the
situation that was also a legal dispute between two Member States.

47 The ICJ relied on the Permanent Court of International Justice’s opinion in
Interpretation of the Greco-Turkish Agreement of December 1, 1926 (Final Protocol,
Article IV), 1928 P.C.I.J. (ser. B) No. 16 (Aug. 28).  The ICJ noted in one of its own
earlier advisory opinions that “the question put to the Court is, on the face of it, at
once infelicitously expressed and vague” (Application for Review of Judgement No.
273 of the United Nations Administrative Tribunal, 1982 I.C.J. 325, 348 (July 20)) but
then interpreted the question and answered it.  Thus, the ICJ has seen the need to
broaden, interpret and even reformulate the questions put to it. See also Advisory
Opinion No. 8, Jaworzina, 1923 P.C.I.J. (ser. B) No. 8 (Dec. 6); Admissibility of
Hearings of Petitioners by the Committee on South West Africa, 1956 I.C.J. 23, 25
(June 1); Certain Expenses of the United Nations (Article 17, Paragraph 2, of the
Charter), 1962 I.C.J. 151, at 157-162 (July 20).

48 Construction of a Wall, 2004 I.C.J. para. 45 (citing Legality of the Threat or Use
of Nuclear Weapons, 1996 (I) I.C.J. 226, para. 13, at 234 (July 8)).

49 In relying on the advisory opinion in Legality of the Threat or Use of Nuclear
Weapons, 1996 (I) I.C.J. 226, para. 15, at 236 (July 8), the Court noted its advisory
opinions in Conditions of Admission of a State to Membership in the United Nations
(Article 4 of the Charter), 1947-1948 I.C.J. 57, 61 (May 28); Effect of Awards of
Compensation Made By the United Nations Administrative Tribunal, 1954 I.C.J. 47, 51
(July 13); Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970),
1971 I.C.J. 16, para. 40, at 27 (June 21).  However, the ICJ ultimately concluded that
the question posed about the legal consequences of the construction of the wall is not
an abstract one; moreover, it would be for the Court to determine for whom any such
consequences arise.  Construction of a Wall, 2004 I.C.J. para. 40.
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In realization of the fact that this case put forward some difficult politi-
cal issues, the ICJ deduced that any allegation the case involved a politi-
cal issue would not bar the ICJ from exercising jurisdiction over the
matter.50

Unlike domestic practice in the United States where courts may exer-
cise their discretion and avoid deciding a case involving a political issue
that is regarded as non-justiciable,51 international law and international
relations and politics frequently intersect. For example, the case under
study involves many difficult and delicate political issues involving the
Middle East, the relations between Arab States and Israel, and the inter-
ests of third-party States in resolving or not political discussions that con-
tinue to emerge from the establishment of an Arab State in Palestine.  At
the same time, questions of international law and international humanita-

50 Construction of a Wall, 2004 I.C.J. para. 41.  The ICJ stated that the fact that a
legal question also has political aspects, “as, in the nature of things, is the case with so
many questions which arise in international life, does not suffice to deprive it of its
character as a ‘legal question’ and to ‘deprive the Court of a competence expressly
conferred on it by its Statute.’”  Application for Review of Judgement No. 158 of the
United Nations Administrative Tribunal, 1973 I.C.J. 166, para. 14, at 172 (July 12).
Whatever the political characteristics of the matter in which the advisory opinion is
sought, the ICJ cannot disregard the legal character of a question that mandates the
discharge of an essentially judicial task, and this can include an assessment of the
legality of the possible conduct of States with regard to the obligations imposed upon
them by international law. Cf. Conditions of Admission of a State to Membership in
the United Nations (Article 4 of the Charter), 1947-1948 I.C.J. 57, 61-62 (May 28);
Competence of the General Assembly for the Admission of a State to the United
Nations, 1950 I.C.J. 4, 6-7 (Mar. 3); Certain Expenses of the United Nations (Article
17, Paragraph 2, of the Charter), 1962 I.C.J. 151, 155 (July 20).  In its 1980 advisory
opinion on the Interpretation of the Agreement of 25 March 1951 Between The Who
and Egypt, the ICJ emphasized that “in situations in which political considerations are
prominent it may be particularly necessary for an international organization to obtain
an advisory opinion from the Court as to the legal principles applicable with respect
to the matter under debate. . . .”  Interpretation of the Agreement of 25 March 1951
Between The Who and Egypt, 1980 I.C.J. 73, para. 33, at 87 (Dec. 20).  The ICJ has
also affirmed in its advisory opinion on the Legality of the Threat or Use of Nuclear
Weapons, that “the political nature of the motives which may be said to have inspired
the request and the political implications that the opinion given might have are of no
relevance in the establishment of its jurisdiction to give such an opinion.”  Legality of
the Threat or Use of Nuclear Weapons, 1996 (I) I.C.J. 226, para. 13, at 234 (July 8).
See also Brownlie, supra note 6, at 732 (reiterating that, while advisory opinion cases
may indeed have political ramifications, the Court has often concluded that requests
for advisory opinions, in principle, should not be refused).

51 In U.S. constitutional law, the doctrine of non-justiciability of an issue because it
is a political question relies on a prudential determination that there is a textual
commitment that the issue properly belongs to a coordinate branch of the
government other than the judicial branch. See Baker v. Carr, 369 U.S. 186, 198-204
(1962).
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rian law intersect the very facts that give rise to the political issues just
mentioned.  Some of these legal issues involve the legal rights and obliga-
tions of Israel regarding peace, security and terrorism; they also give rise
to legal principles that address the self-determination claims of Palestini-
ans along with their responsibilities to combat terrorism.  Judicial bodies,
not parliaments or international organizations have a monopoly on such
matters.

Taking account of all of these questions and concerns, the Court unani-
mously concluded that it had jurisdiction over the matter presented in the
General Assembly’s request for an advisory opinion.52

III. THE PROPRIETY OF AN ADVISORY OPINION—AN ABUSE OF

JUDICIAL DISCRETION?

Once the ICJ concluded that it had jurisdiction to respond to the
request for the advisory opinion, it addressed whether the Court, as a
matter of propriety, should decline  to exercise jurisdiction if the request
would render the exercise of judicial authority inconsistent with its judi-
cial function.53  In doing so, the Court noted that it has often “cited Stat-
ute Article 65.1, which states that ‘[t]he Court may give an advisory
opinion . . .’ (emphasis added)” thereby implying that it has a discretion-
ary power to decline to render an advisory opinion even though the con-
ditions of jurisdiction are met.54  The ICJ recalled its role as the principal
judicial body of the U.N. and, given its responsibilities under Article 92 of
the Charter, it found that it should not decline to give an advisory opinion
in this case.55  When exercising its discretionary function, the ICJ noted

52 Construction of a Wall, 2004 I.C.J. paras. 42 and 163(1).
53 Judge Buergenthal, concluding that the Court should have exercised its

discretion to decline the request for an advisory opinion, dissented from its decision
to hear the case.  While he stated that he agreed with much of the opinion, he stated
that he was “compelled to vote against the Court’s findings on the merits” because it
did not have a “requisite factual bases for its sweeping findings.”  Consequently, it
should have declined to hear the case.  He relied upon the opinion in the Western
Sahara Advisory Opinion, I.C.J. Reports 1975, pp. 28-29, para. 46, in which the “ICJ
emphasized that the critical question in determining whether or not to exercise its
discretion is ‘whether the Court has before it sufficient information and evidence to
enable it to arrive at a judicial conclusion upon any disputed questions of fact the
determination of which is necessary for it to give an opinion in conditions compatible
with its judicial character.’”  Construction of a Wall (declaration of Judge
Buergenthal) para. 1, (July 9, 2003) [hereinafter “Buergenthal Wall Declaration”]
available at http://www.icj-cij.org/icjwww/idocket/imwp/imwpframe.htm.

54 Construction of a Wall, 2004 I.C.J. para. 44 (citing Legality of the Threat or Use
of Nuclear Weapons, 1996 (I) I.C.J. 226, para. 14, at 234 (July 8)).

55 Construction of a Wall, 2004 I.C.J. para. 44 (citing Certain Expenses of the
United Nations (Article 17, Paragraph 2, of the Charter), 1962 I.C.J. 151, at 155 (July
20) and Difference Relating to Immunity from Legal Process of a Special Rapporteur
of the Commission on Human Rights, 1999 I.C.J. 1, at 29 (Apr. 29) for the principle
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that the Court has never declined a request for an advisory opinion.56

Only once did the ICJ’s predecessor, the Permanent Court of Interna-
tional Justice (PCIJ), conclude that it should not reply to a question put
to it.57  This was due to the particular circumstances of the case, including
the fact that the question posed concerned a preexisting dispute involving
a State that was not party to the PCIJ’s Statute and was not a member of
the League of Nations.58

Israel, however, argued that issuing an advisory opinion in these pro-
ceedings would raise certain issues – specifically those surrounding the
dispute between Palestine and Israel – that more properly belonged
before the Court in a contentious case, which is the conventional legal
forum for addressing an inter-State controversy.59  Of course one prob-
lem with this assertion is that Palestine, which is not a State, could not be
a party to a contentious proceeding because “[o]nly States may be parties
in cases before the Court.”60

that only “compelling reasons” should lead the ICJ to refuse giving its opinion once it
is requested).

56 Construction of a Wall, 2004 I.C.J. para. 44.  Judge Buergenthal made an
important distinction about the record in a contentious case versus one in a request
for an advisory opinion. He noted:

[I]t could be argued that the Court lacked many relevant facts bearing on Israel’s
construction of the wall because Israel failed to present them, and that the Court
was therefore justified in relying almost exclusively on the United Nations
reports submitted to it.  This proposition would be valid if, instead of dealing with
an advisory opinion request, the Court had before it a contentious case where
each party has the burden of proving its claims.  But that is not the rule
applicable to advisory opinion proceedings which have no parties.  Once the
Court recognized that Israel’s consent to these proceedings was not necessary
since the case was not bought against it and Israel was not a party to it, Israel had
no legal obligation to participate in these proceedings or to adduce evidence
supporting its claim regarding the legality of the wall.  While I have my own
views on whether it was wise for Israel not to produce the requisite information,
this is not an issue for me to decide.  The fact remains that it did not have that
obligation.  The Court may therefore not draw any adverse evidentiary
conclusions from Israel’s failure to supply it or assume, without itself fully
enquiring into the matter, that the information and evidence before it is sufficient
to support each and every one of its sweeping legal conclusions.

Buergenthal Wall Declaration, para. 10.
57 See Advisory Opinion No. 5, Status of Eastern Carelia, 1923 P.C.I.J. (ser. B) No.

5, at 29 (July 23).
58 Construction of a Wall, 2004 I.C.J. para. 44. For the court’s earlier recognition of

the P.C.I.J. advisory opinion on the status of Eastern Carelia, see Legality of the
Threat or Use of Nuclear Weapons, 1996 (I) I.C.J. 226, para. 14, at 236-36 (July 8).

59 See Statement of Israel, para. 7.1. See also Construction of a Wall, 2004 I.C.J.
para. 56.

60 I.C.J. Statute art. 34, para. 1.  The ICJ exercises its authority in two categories of
proceedings.  The first is in requests for advisory opinions where an appropriate organ
of the United Nations seeks the legal opinion of the court in order for that organ to
carry out its functions in accordance with Article 95 of the Charter and Article 65 of
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The ICJ responded by noting that, while States may have an interest in
the outcome of the advisory opinion, it would not deprive the ICJ from
exercising its discretion.  Exercising jurisdiction would be proper because
the Court gives its opinion, which offers guidance to the requesting organ,
to the U.N. rather than to States.  Moreover, the Court’s activity in issu-
ing an advisory opinion reflects its appropriate “participation in the activ-
ities of the Organization, and, in principle, should not be refused.”61

While the ICJ was aware that Israel and Palestine expressed “radically
divergent views on the legal consequences of Israel’s construction of the
wall,”62 the ICJ recalled that “[d]ifferences of views. . . on legal issues
have existed in practically every advisory proceeding” and this would not
prevent the ICJ from exercising its discretion to provide the opinion
sought by the General Assembly.63  Furthermore, the Court concluded
that the matter before it superseded a conventional bilateral question or
dispute that is typically found in a contentious case.  This request for an
advisory opinion involved a difficult issue that had long been considered
by the General Assembly and the Security Council as pertaining to inter-
national peace and security and related humanitarian law issues in a
region of the world long immersed in conflict and tension.  In this pro-
ceeding, the General Assembly determined on its own that it required the
advisory opinion to execute legally and properly its duties under the
Charter.64  Therefore, the Court was obligated as the chief judicial organ

the Statute of the ICJ.  By contrast, contentious cases are brought by and involve
States who are parties to a dispute and seek a decision of the ICJ on the merits so that
the dispute may be resolved in accordance with Articles 34, 35, and 36 of the Statute
of the ICJ.  Contentious cases are brought before the Court either by a special
agreement of the States who are parties to the dispute or by a State which submits an
application for the Court to hear the merits of the case in accordance with Article 40,
paragraph 1 of the Statute of the ICJ.

61 Construction of a Wall, 2004 I.C.J. para. 47 (citing Interpretation of Peace
Treaties with Bulgaria, Hungary and Romania, 1950 I.C.J. 65, 71 (Mar. 30) and also
Western Sahara, 1975 I.C.J. 12, para. 31, at 24 (Oct. 16)).

62 Construction of a Wall 2004 I.C.J. para. 48.
63 Id. (citing Legal Consequences for States of the Continued Presence of South

Africa in Namibia (South West Africa) notwithstanding Security Council Resolution
276 (1970), Advisory Opinion, 1971 I.C.J.  at 24).

64 The ICJ pointed out that advisory opinions have the purpose of furnishing the
elements of law necessary for U.N. bodies to conduct legally their action.  In
Reservations to the Convention on the Prevention and Punishment of the Crime of
Genocide, the Court observed: “The object of this request for an Opinion is to guide
the United Nations in respect of its own action.”  1951 I.C.J. 15 at 19. Also, in the
Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970), the Court
noted that, “The request is put forward by a United Nations organ with reference to
its own decisions and it seeks legal advice from the Court on the consequences and
implications of these decisions.” 1971 I.C.J. at 24.  The ICJ has also concluded that the
advisory opinion requested would “furnish the General Assembly with elements of a
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of the U.N. to consider in accordance with Article 65 of the Statute of the
ICJ, the request that would provide the legal guidance sought by the
General Assembly. The Court was not obligated to render an opinion.
Rather, it was obligated to consider the request and then exercise its dis-
cretion, which could either provide or deny the legal opinion that was
requested.  The Court accordingly voted 14 to 1 no to exercise its discre-
tion and comply with the request for the advisory opinion.65

IV. BACKGROUND ON THE LEGAL STATUS OF THE TERRITORY

IN QUESTION

With the questions of jurisdiction and discretion disposed, the Court
moved on to address the General Assembly’s request for the advisory
opinion.  Since the question posed by the General Assembly concerned
the legal consequences of the construction of the security wall, this issue
necessitated that the ICJ determine whether the construction of that wall
breached any international legal obligation.66  Essential to this task was
determining the status of the territory concerned in the request for the
advisory opinion.

In order to secure an understanding of the legal issues before it, the
Court delved into the history inextricably linking Israel and Palestine.
For centuries, Palestine had been a part of the Ottoman Empire, but,
after the First World War, was entrusted to a British Mandate in accor-
dance with paragraph 4 of Article 22 of the Covenant of the League of
Nations.67  As the ICJ stated in an earlier case, “The Mandate was cre-
ated, in the interest of the inhabitants of the territory, and of humanity in
general, as an international institution with an international object—a

legal character relevant to its further treatment of the decolonization of Western
Sahara.” Western Sahara, 1975 I.C.J. at 37.  Moreover, it is up to the U.N. body
requesting the advisory opinion to determine how it is to use the opinion it has
requested. As the ICJ stated in the Legality of the Threat or Use of Nuclear Weapons:

Certain States have observed that the General Assembly has not explained to the
Court for what precise purposes it seeks the advisory opinion.  Nevertheless, it is
not for the Court itself to purport to decide whether or not an advisory opinion is
needed by the Assembly for the performance of its functions.  The General
Assembly has the right to decide for itself on the usefulness of an opinion in the
light of its own needs.

Legality of the Threat or Use of Nuclear Weapons, 1996 (I) I.C.J. 226, para. 16, at 237
(July 8).

65 Construction of a Wall, 2004 I.C.J. paras. 65 and 163 (2).
66 Construction of a Wall, 2004 I.C.J. para. 69. See also id. at para. 39.
67 Construction of a Wall, 2004 I.C.J. para. 70.  Article 22, paragraph 4 of the

Covenant stated in relevant part that, “Certain communities, formerly belonging to
the Turkish Empire have reached a stage of development where their existence as
independent nations can be provisionally recognized subject to the rendering of
administrative advice and assistance by a Mandatory until such time as they are able
to stand alone.”
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sacred trust of civilization.”68  Two important principles applied to man-
dates: (1) the principle of non-annexation, and (2) the principle that peo-
ples not yet able to govern themselves formed “a sacred trust of
civilization.”69  The territorial boundaries geographically defining the
Mandate for Palestine were previously established by several instruments
including the Anglo-Transjordanian Treaty of February 20, 1928.70

In 1947, the United Kingdom declared that it would leave the territory
of this mandate by August 1, 1948.  This date was subsequently advanced
to May 15, 1948, presumably in light of General Assembly Resolution 181
(II) of November 29, 1947, which recommended action on two items: a
territorial partition establishing two States, one Arab and the other Jew-
ish; and a special international regime for Jerusalem, a city of great signif-
icance to Arab, Jew, and Christian.71  Although the Arab population of
Palestine and some Arab States rejected this plan on the basis that it was
unbalanced, Israel took advantage of the resolution’s provisions and
quickly proclaimed its independence on May 14, 1948.72

As a consequence of Israel’s action, Israel and several Arab States
soon found themselves engaged in armed conflict.73  Thus, the Plan of
Partition called for under Resolution 181 was never implemented.  Under
its Resolution 62 (1948) of November 16, 1948, the Security Council con-
cluded that an armistice needed to be established in all sectors of Pales-
tine.  Furthermore, the Council urged adoption of a ceasefire on all
parties.74  In due course, the U.N.-inspired negotiations successfully led
to the conclusion of a truce in 1949.75  Articles V and VI of the Agree-
ment signed in Rhodes on April 3, 1949 between Israel and Jordan fixed
the armistice demarcation line between Israeli and Arab forces (the
“Green Line”).76  Article III, paragraph 2 of that agreement prohibited
any element of the military or paramilitary forces of either party from
advancing beyond or passing the armistice demarcation lines for any rea-
son.77  However, the demarcation lines were subject to modification upon
agreement by the parties as future developments might warrant.78

68 International Status of South-West Africa, 1950 I.C.J. 128, 132 (July 11).
69 Id. at 131.
70 Construction of a Wall, 2004 I.C.J. para. 70.
71 Construction of a Wall, 2004 I.C.J. para. 71.
72 Id.
73 See S.C. Res. 49, U.N. SCOR, Third Year, 302d mtg., U.N. Doc. S/773 (1948);

S.C. Res. 50, U.N. SCOR, 3rd Sess., 331st mtg., U.N. Doc. S/801 (1948).
74 Construction of a Wall, 2004 I.C.J. para. 72.
75 Id.
76 See Hashemite Kingdom of Jordan-Israel General Armistice Agreement, U.N.

Doc. S/1302/Rev. 1 (Apr. 3, 1949).  The term “Green Line” evolved from the use of
green ink to mark the line of demarcation. See Construction of a Wall, 2004 I.C.J.
para. 72.

77 Construction of a Wall, 2004 I.C.J. para. 72.
78 Id.
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In 1967, armed conflict resumed in the region, and the Israeli forces
occupied the territories that had constituted Arab sectors, including those
known as the West Bank, lying to the east of the Green Line.79  On
November 22, 1967, the Security Council adopted Resolution 242 (1967),
which objected to the Israel’s acquisition of territory through armed con-
flict and called for the withdrawal of Israeli armed forces from the territo-
ries occupied in the 1967 conflict.80  When Israel subsequently pursued
measures in these territories to change Jerusalem’s status, the Security
Council, recalled that acquisition of territory by military conquest is inad-
missible; moreover, it condemned the acquisition and confirmed that all
actions taken by Israel to change the status of Jerusalem were invalid.81

When Israel adopted on July 30, 1980 the Basic Law82 making Jerusalem
the united capital of Israel, the Security Council adopted another resolu-
tion declaring that the enactment of the Basic Law constituted a violation
of international law and that all legislative and administrative measures
taken by Israel that have altered the character and status of the Holy City
of Jerusalem were null and void.83  The Council also decided not to recog-
nize this ‘basic law’ and any other actions pursued by Israel that would
seek to alter the character and status of Jerusalem.84  In an effort to
resolve some of the tensions in the region, Israel and Jordan entered an
agreement on October 26, 1994 establishing the boundary between the
two States.85  Beginning in 1993, a number of agreements were also for-
mulated by Israel and Palestine necessitating the transfer of certain pow-
ers and responsibilities over the Occupied Palestinian Territory.86

Taking into account the history that underlies the advisory opinion, the
Court proceeded to investigate the legality of the Israeli actions that were
the subject of the General Assembly’s request for the advisory opinion.
The ICJ acknowledged that under Article 42 of the Regulations Respect-
ing the Laws and Customs of War on Land annexed to the Fourth Hague

79 Construction of a Wall, 2004 I.C.J. para. 73.
80 Construction of a Wall, 2004 I.C.J. para. 74.
81 Id. (citing S.C. Res. 298, U.N. SCOR, U.N. Doc. S/Res/298 (1971)).
82 113 Basic Law, 30 July 1980, Vol. 6: 1979-1980.
83 Construction of a Wall, 2004 I.C.J. para. 75 (citing S.C. Res. 478, U.N. SCOR,

U.N. Doc. S/Res/478 (1980)).
84 Id.
85 Treaty of Peace Between the State of Israel and the Hashemite Kingdom of

Jordan, 2042 U.N.T.S. 395.
86 Construction of a Wall, 2004 I.C.J. para. 77.  In order to facilitate the Middle

East peace process, Israel and Palestine agreed on September 13, 1993 to establish a
Palestinian Interim Self-Government Authority, an elected Council for the
Palestinian people in the West Bank and the Gaza Strip, and a five-year transition
period leading to a permanent settlement of the disputes between Israel and Palestine
taking account of Security Council Resolutions 242 and 338. See the Avalon project
of Yale University Law School, www.yale.edu/lawweb/avalon/mideast/isrplo.htm
(visited on October 20, 2004).
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Convention of October 18, 1907, a territory is considered occupied when
placed under the authority of a hostile force; however, the area of occu-
pation is restricted to that where the authority is both established and
exercised.87  The region between the Green Line and the previous eastern
boundary of Palestine that existed under the Mandate was occupied by
Israel in 1967 during the Six Day War.  As a consequence of this armed
conflict, Israel became the Occupying Power of this region under applica-
ble customary international law.88  It is in these territories that Israel con-
structed the security wall described in the report of the Secretary-General
that was before the General Assembly.89

V. WAS THERE A BREACH OF INTERNATIONAL LEGAL OBLIGATIONS?

A. Identifying the Applicable Law

With this setting in mind, the ICJ then identified the law to be applied
in its advisory opinion, including juridical instruments and customary
international law.  With this task accomplished, it could then assess the
legality of Israel building and maintaining the security wall.  One of the
fundamental principles applicable to the General Assembly’s question
was Article 2.4 of the United Nations Charter, which states that “All
Members shall refrain in their international relations from the threat or

87 Construction of a Wall, 2004 I.C.J. para. 78.
88 Id.
89 See Report of the Secretary-General prepared pursuant to General Assembly

resolution ES-10/13, U.N. GAOR, 10th Emergency Special Sess., U.N. Doc. A/ES-10/
248 (2003) [hereinafter Secretary-General’s Report].  According to the report of the
Secretary-General, the wall as completed or under construction in some areas barely
deviates from the Green Line; however, it lies within occupied territories for most of
its course.  The security wall deviates more than 7.5 kilometers from the Green Line
in certain places to encompass settlements, while encircling Palestinian population
areas.  Secretary General’s Report, para. 7.  On the basis of this route, approximately
975 square kilometers (or 16.6 per cent of the West Bank) would lie between the
Green Line and the wall.  This area is thought to be home to 237,000 Palestinians.  If
the full wall were completed as planned, another 160,000 Palestinians would live in
almost completely encircled enclaves.  As a result of the planned route, nearly 320,000
Israeli settlers (of whom 178,000 live in East Jerusalem) would be living in the area
between the Green Line and the wall. Id., at para. 8.  The construction of the wall has
been accompanied by the creation of a new administrative régime establishing the
part of the West Bank lying between the Green Line and the wall as a “Closed Area.”
Traditional residents of this area could no longer remain in it unless holding a permit
or identity card issued by the Israeli authorities.  According to the report of the
Secretary-General, most residents have received permits for a limited period. Israeli
citizens, Israeli permanent residents and those eligible to immigrate to Israel in
accordance with the Law of Return may remain in, or move freely to, from and within
the Closed Area without a permit.  Access to and exit from the Closed Area can only
be made through access gates, which are opened infrequently and for short periods.
Id., at paras. 17-27.
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use of force against the territorial integrity or political independence of
any State, or in any other manner inconsistent with the Purposes of the
United Nations.”  This Charter obligation provided the foundation for
application of General Assembly Resolution 2625 (XXV) of October 24,
1970 entitled the “Declaration on Principles of International Law con-
cerning Friendly Relations and Co-operation among States.”  Through
the declaration contained in this resolution, the General Assembly
emphasized that territorial acquisition resulting from the threat or use of
force cannot be considered a lawful acquisition.90

In this context, the ICJ noted that the principle of self-determination of
peoples found in Article 1.2, a prominent element of the U.N. Charter,
applies to this case.91  In addition to the Charter, the ICJ identified sev-
eral juridical instruments that bear on the  Assembly’s request .  Common
Article 1 of both the International Covenant on Economic, Social and
Cultural Rights (ICESCR) and the International Covenant on Civil and
Political Rights (ICCPR) echoes the Charter by reaffirming the right of
all peoples to self-determination and imposes on state parties an obliga-
tion to promote achieving this right in accordance with the U.N.
Charter.92

Also pertinent to this case is the fact that the ICJ emphasized in 1971
that recent developments in international law addressing issues of non-
self-governing territories acknowledged that the principle of self-determi-
nation applies to these territories in accordance with the U.N. Charter.93

For example, Article 1, paragraph 2 of the Charter recognizes the princi-
ple that the development of friendly relations amongst nations is based in

90 Construction of a Wall 2004, I.C.J. para. 87 (discussing Military and Paramilitary
Activities (Nicaragua v. United States), 1986 I.C.J. 14 (June 27) at 98-101, which
acknowledged that the principles concerning the use of force incorporated in the
Charter reflect customary international law).  The same principle, according to the
ICJ, applies to those situations involving the territorial acquisition resulting from the
threat or use of force. Id.

91 Construction of a Wall, 2004 I.C.J. para. 88 (citing G.A. Res. 2625, U.N. GAOR,
25th Sess., Supp. No. 18, at 123, U.N. Doc. A/8082 (1970), which states in applicable
part that, “Every State has the duty to refrain from any forcible action which deprives
peoples referred to [in that resolution]. . . of their right to self-determination.”).

92 Id.
93 Id. The ICJ continued by stating that, “These developments leave little doubt

that the ultimate objective of the sacred trust” referred to in Article 22, paragraph 1,
of the Covenant of the League of Nations “was the self-determination. . . of the
peoples concerned.”  Legal Consequences for States of the Continued Presence of
South Africa In Namibia (South West Africa) Notwithstanding Security Council
Resolution 276 (1970), 1971 I.C.J. 16, 31 (June 21).  The ICJ has referred to this
principle elsewhere in its jurisprudence.  See also Western Sahara, 1975 I.C.J. at 68.
There is little doubt that the right of peoples to self-determination is a right erga
omnes.  See Concerning East Timor (Portugal v. Australia), 1995 I.C.J. 90, 102 (June
30).
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part on the principle of self-determination of peoples. In addition, the
growth of the United Nations membership, which has almost quadrupled
its original membership, demonstrates the importance and realization of
the principle of self-determination.

The Court was also of the view that international humanitarian law
applied to this case.  While Israel is not a party to the Fourth Hague Con-
vention of 1907, and therefore to the annexed Hague Regulations, the
ICJ reasoned that these Regulations revised the general laws and customs
of war that existed at that time.94  The International Military Tribunal of
Nuremberg concluded that the “rules laid down in the Convention were
recognized by all civilized nations, and were regarded as being declara-
tory of the laws and customs of war.”95  It would therefore seem that
these principles found in the Regulations evolved into customary law.
The ICJ likewise concluded that the principles of the Hague Regulations
have also become part of customary law, and this deduction was rein-
forced by the fact that all the participants in the proceedings before the
Court had acknowledged this.96

The ICJ also considered the applicability of the Fourth Geneva Con-
vention to the request for this advisory opinion.  The Court noted that it
was significant that Israel became a party to the Convention on July 6,
1951, and Jordan became a party on May 29, 1951.97  Moreover, the Court
found that neither Israel nor Jordan made any reservation that would
apply to the application of this instrument to the case under discussion.98

Furthermore, Palestine declared on June 7, 1982 that it would follow the
principles of the Fourth Geneva Convention.99

Article 2 of the Fourth Geneva Convention applies to “all cases of
declared war or any other armed conflict” that “may arise between two
or more High Contracting Parties” – regardless of whether all States per-
tinent to the situation recognize that a state of war exists.100 Of particular
significance in this advisory opinion is the fact that the Fourth Conven-
tion applies to all cases of occupation of the territory of a High Con-
tracting Party, regardless of whether the occupation is accompanied by
armed resistance.101  Even though one of the Powers to the conflict is not

94 Construction of a Wall, 2004 I.C.J. para. 89.
95 Judgment of the International Military Tribunal at Nuremberg, 6 F.R.D. 69, 188

(1946).  The ICJ reached a similar conclusion when it examined the rights and duties
of belligerents in their conduct of military operations. See Legality of the Threat or
Use of Nuclear Weapons, (I) I.C.J. 226, para. 15, at 236 (July 8, 1996).

96 Construction of a Wall, 2004 I.C.J. para. 89.
97 Construction of a Wall, 2004 I.C.J. para. 91.
98 Id.
99 Id.
100 Geneva Convention relative to the Protection of Civilian Persons in Time of

War, Oct. 21, 1950, art. 2, para. 1, 75 U.N.T.S. 287 [hereinafter Fourth Geneva
Convention].

101 Id., at para. 2.
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a party, those who are shall remain bound by the Convention in their
mutual relations.102  They shall also be bound by the Convention in any
relation otherwise covered by the Convention with a non-party if the
non-party accepts and applies its provisions.103  As was mentioned previ-
ously, Palestine stated that it was obligated to follow the instrument when
it made its 1982 declaration.104

The ICJ noted that after the 1967 Six Day War and the ensuing occupa-
tion of the West Bank, Israel issued a military administrative order105

stating that its military courts must apply the provisions of the Fourth
Geneva Convention with respect to judicial procedures.106 The adminis-
trative order specified that in case of conflict between the order and the
Fourth Geneva Convention, the Convention would prevail.107  Israel has
also stated on several occasions that it generally applies the provisions of
the Fourth Geneva Convention within the occupied territories of Pales-
tine.108  However, Israel argued here that the Convention does not apply
de jure within those territories because, under Article 2.2, its provisions
pertain only to cases of occupation falling under the control of a High
Contracting Party involved in an armed conflict.109

The ICJ mentioned, however, that, under customary international law
and Article 31 of the Vienna Convention on the Law of Treaties, a treaty
must be interpreted in good faith; moreover, the terms of the treaty are to
be construed in accordance with the ordinary meaning given to its terms
and in light of the instrument’s object and purpose.110  The ICJ indicated
that, under the Article 2.1 of the Fourth Geneva Convention, the instru-
ment is applicable when two conditions are fulfilled:111  (1) an armed con-
flict exists (2) between two contracting parties.112  If those two conditions
are satisfied, the Convention applies to any territory occupied in the
course of the conflict by any contracting party.113  While this argument

102 Id., at para. 3.
103 Construction of a Wall, 2004 I.C.J. para. 92.  Fourth Geneva Conv., Art. 2, para.

3.
104 See supra note 100 and accompanying text.
105 Construction of a Wall, 2004 I.C.J. para. 93.
106 Id.
107 Id.
108 Id.
109 Id.
110 Construction of a Wall, 2004 I.C.J. para. 94.
111 Id.
112 Construction of a Wall, 2004 I.C.J. para. 95.
113 The ICJ viewed that the object of the second paragraph of Article 2 is not to

restrict the scope of application of the Convention, as defined by the first paragraph,
by excluding territories not falling under the sovereignty of one of the contracting
parties.  Thus, even if occupation effected during the conflict met no armed resistance,
the Convention is still applicable.  In the ICJ’s estimation, this interpretation reflects
the intention of the drafters to protect civilians who find themselves in the hands of
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has some weak points, it is generally sound given the situation that Israel
is in control of land as an Occupying Power.  Both the General Assembly
and the Security Council have applied a similar understanding about the
applicability of the Fourth Convention to the situation of the Occupied
Territories. For example, on December 10, 2001 and December 9, 2003,
the General Assembly reaffirmed that the Fourth Geneva Convention “is
applicable to the Occupied Palestinian Territory, including East Jerusa-
lem, and other Arab territories occupied by Israel since 1967.”114

The Security Council correspondingly acknowledged that parties
involved in the conflict between Israel and Palestine should comply with
the humanitarian principles of the Fourth Geneva Convention.115 The
Council called upon “Israel scrupulously to observe the provisions of the
Geneva Conventions and international law governing military occupa-
tion.”116  In 1979, the Security Council examined the Israeli practice of
establishing settlements in the Occupied Palestinian territories and once
again affirmed that the Fourth Geneva Convention applied to these terri-
tories, including Jerusalem. Moreover, it called on Israel “to abide scru-
pulously by” the terms of this instrument.117  The Security Council
continued this reasoning well into the 1990s in a line of resolutions per-
taining to Israel and Palestine.118

the occupying Power.  The Court’s interpretation is confirmed by the travaux
préparatoires.  The Conference of Government Experts convened by the International
Committee of the Red Cross to draft the Geneva Conventions recommended that
these instruments be applicable to any armed conflict “whether [it] is or is not
recognized as a state of war by the parties” and “in cases of occupation of territories
in the absence of any state of war.” Report on the Work of the Conference of
Government Experts for the Study of the Conventions for the Protection of War
Victims, Geneva, 14-26 April 1947, p. 8.  The ICJ further noted that the parties to the
Fourth Geneva Convention endorsed this interpretation at their Conference on July
15, 1999 when “reaffirmed the applicability of the Fourth Geneva Convention to the
Occupied Palestinian Territory, including East Jerusalem.”  Subsequently, on
December 5, 2001, the High Contracting Parties once again reaffirmed the
“applicability of the Fourth Geneva Convention to the Occupied Palestinian
Territory, including East Jerusalem.”  Construction of a Wall, 2004 I.C.J. paras. 95, 96.

114 G.A. Res. 58/97, U.N. GAOR, 58th Sess., Agenda Item 84, at 2, U.N. Doc. A/
RES/58/97 (2003). See also G.A. Res. 56/60, U.N. GAOR, 56th Sess., Agenda Item
88, at 2, U.N. Doc. A/RES/56/60 (2002).

115 U.N. SCOR, 1361st mtg. para. 2, U.N. Doc. S/RES/237 (1967).
116 U.N. SCOR, 1512th mtg. para. 4, U.N. Doc. S/RES/271 (1969).
117 U.N. SCOR, 2134th mtg. para. 3, U.N. Doc. S/RES/446 (1979).
118 On December 20, 1990, the Security Council adopted its Resolution 681 urging

“the Government of Israel to accept the de jure applicability of the Fourth Geneva
Convention. . . to all the territories occupied by Israel since 1967 and to abide
scrupulously by the provisions of the Convention.”  U.N. SCOR, 2970th mtg. para. 4,
U.N. Doc. S/RES/681 (1990). In Resolutions 904 of March 18, 1994 and 799 of
December 18, 1992, the Security Council reaffirmed its position concerning the
applicability of the Fourth Geneva Convention in the occupied territories. U.N.
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The ICJ also concluded that the Fourth Geneva Convention applied to
any occupied territory arising from an armed conflict between two High
Contracting Parties.119  The Court held that because Israel and Jordan
were parties to that Convention when the Six Day War began, the Con-
vention applies in the Palestinian territories that had been to the east of
the Green line and were subsequently occupied by Israel.120

A further issue of contention that surfaced in this advisory opinion con-
cerned whether the ICCPR and the ICESCR applied to the Occupied
Palestinian Territory.  Israel ratified both the ICCPR and the ICESCR in
October of 1991.121  Israel had also become a party to the U.N. Conven-
tion on the Rights of the Child (CRC) in 1989.122  In assessing the appli-
cability of the ICCPR, ICESCR, and CRC to these proceedings, the ICJ
addressed: (1) the relationship between international humanitarian and
human rights law and (2) the applicability of human rights instruments
outside a state party’s territory.123

Previously, in another advisory opinion, the ICJ concluded that the
ICCPR’s protections do not disappear in times of war, except by opera-
tion of ICCPR Article 4, under which some, but not all, provisions may
be derogated from during a national emergency.124  However, Article 6,
dealing with the respect for the right to life, is one of the non-derogable
terms as specified by Article 4, paragraph 2.125  The ICJ noted that the
applicable lex specialis (the law designed to regulate the conduct of hostil-
ities in armed conflict) determines the test for arbitrary deprivations of
life.126  The ICJ thus concluded that the protection afforded under human
rights conventions can only be derogated from in armed conflict if provi-
sions similar to those of ICCPR Article 4 have been satisfied.127

One major obstacle regarding the application of the ICCPR, ICESCR,
and CRC still had to be resolved: namely, whether they are applicable
outside the territories of the state parties.  If they are applicable outside
the territories of state parties, what circumstances would permit or war-
rant their application?  An affirmative finding that they could apply to
territories outside of those of state parties would have a profound impact
on this and other cases.  While Israel proffered a sensible argument that

SCOR, 3351st mtg. at 1, U.N. Doc. S/RES/904 (1994) and U.N. SCOR, 3151st mtg.
para. 2, U.N. Doc. S/RES/799 (1992).

119 Construction of a Wall, 2004 I.C.J. para. 101.
120 Id.
121 Construction of a Wall, 2004 I.C.J. para. 103.
122 Id.
123 Construction of a Wall, 2004 I.C.J. para. 104.
124 See Legality of the Threat or Use of Nuclear Weapons, (I) I.C.J. 226, para. 25,

at 240 (July 8. 1996).
125 See, International Covenant on Civil and Political Rights, Dec. 16, 1966, art. 4.2,

999 U.N.T.S. 171, 174.
126 Construction of a Wall, 2004 I.C.J. para. 105.
127 Construction of a Wall, 2004 I.C.J. para. 106.
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the instruments did not apply in Palestine and its territories, the ICJ
noted that under ICCPR Article 2.1, each state party “undertakes to
respect and to ensure to all individuals within its territory and subject to
its jurisdiction the rights recognized in the present Covenant, without dis-
tinction of any kind”(emphasis added).128  Thus, this provision was inter-
preted in a manner to protect individuals who are present within a State’s
territory and subject to that State’s jurisdiction.  But, the ICJ extended
this provision so that it could also be construed to cover those persons
outside the State’s territory but subject to its jurisdiction.129

The Court acknowledged that the jurisdiction of States is primarily ter-
ritorial, but it further observed that parties to the ICCPR should be
bound to the instrument’s provisions when they are responsible for acts
normally falling within the scope of the Covenant’s provisions but
extending beyond the parties’ territories.130  The Human Rights Commit-
tee, which is responsible for monitoring state party compliance with the
ICCPR, has concluded that the Covenant applies where the party exer-
cises its jurisdiction in a foreign territory.131  The ICJ was thus able to
reason that the ICCPR is applicable to acts of a party exercising jurisdic-
tion outside its own territory.132

More problematic in this case is the application of the ICESCR.  While
the ICJ noted that the ICESCR “guarantees rights which are essentially
territorial,” it nonetheless concluded that the instrument applies to terri-
tories over which a State party has sovereignty and those over which it
exercises territorial jurisdiction.133  In justification of its position, the ICJ
cited Article 14 of the ICESCR, which provides “for transitional mea-
sures in the case of any State which ‘at the time of becoming a Party, has

128 Construction of a Wall, 2004 I.C.J. para. 108.
129 Id.
130 Construction of a Wall, 2004 I.C.J. para. 109.
131 Id.  As the Court noted, the Committee ruled on the legality of acts by Uruguay

in cases of arrests carried out by Uruguayan agents in Brazil or Argentina (case No.
52/79, López Burgos v. Uruguay; case No. 56/79, Lilian Celiberti de Casariego v.
Uruguay).  It similarly decided the case of the confiscation of a passport by a
Uruguayan consulate in Germany (case No. 106/81, Montero v. Uruguay).  The
travaux préparatoires of the Covenant confirm this interpretation of Article 2 by
demonstrating that the drafters of the Covenant did not intend to allow States to
escape from their obligations when they exercise jurisdiction outside their national
territory.  They only intended to prevent persons residing abroad from asserting, vis-
à-vis their State of origin, rights that do not fall within the competence of that State,
but of that of the State of residence. See the discussion of the preliminary draft in the
Commission on Human Rights, U.N. ESCOR, 6th Sess., 194th mtg. at 46, U.N. Doc.
E/CN.4/SR.194 (1950); and Annotations on the Text of the Draft International
Covenants on Human Rights, U.N. GAOR, 10th Sess., Annex, Agenda Item 28, pt. II,
chpt. V, at 4, U.N. Doc. A/2929 (1955).

132 Construction of a Wall, 2004 I.C.J. para. 111.
133 Construction of a Wall, 2004 I.C.J. para. 112.
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not been able to secure in its metropolitan territory or other territories
under its jurisdiction compulsory primary education, free of charge.’”134

However, this bold assertion extending the application of the instrument
appears to strain the plain meaning of the instrument’s text.135  If this
supra-territorial provision were intended to apply to all provisions of the
instrument, it would properly belong in a section or article that applied
clearly to all, rather than one, requirement or obligation.  Moreover, the
ICJ relied on no further elaboration of the objectives of the ICESCR nor
any travaux préparatoires to substantiate its claim.136

Interestingly, the ICJ relied on the position Israel advanced in its
reports to the U.N. Committee on Economic, Social and Cultural Rights,
where Israel presented  “statistics indicating the enjoyment of the rights
enshrined in the Covenant by Israeli settlers in the occupied Territories”.
Israel, however, denied application of the same rights to Palestinians
residing in the same territory.137  The ICJ rejected Israel’s narrow view
about to whom obligations were owed when it applied the provisions of
the ICESCR to which it is a Party.  The Court noted that the Occupied
Palestinian Territories have, for over thirty-seven years, been subject to
Israel’s jurisdiction as an occupying Power.138  Consequently, Israel was
bound by the ICESCR to treat uniformly all, not just some, persons
under its jurisdiction within the territories it controlled.

Finally, with regard to the Convention on the Rights of the Child, Arti-
cle 2 asserts that “States Parties shall respect and ensure the rights set
forth in the. . . Convention to each child within their jurisdiction. . . .”  As

134 Id.
135 Vienna Convention on the Law of Treaties, May 23, 1969, art. 31.1, 1155

U.N.T.S. 331, 340 states that, “A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.” (emphasis added).

136 Article 32 of the Vienna Convention on the Law of Treaties enables the
interpreter to use the preparatory work of an instrument if the methods of
interpretation permitted under Article 31 “(a) leaves the meaning ambiguous or
obscure; or (b) leads to a result which is manifestly absurd or unreasonable.” Id. art.
32, at 340.

137 Construction of a Wall, 2004 I.C.J. para. 112. See also U.N. ESCOR, 19th Sess.,
53rd mtg. para. 8, U.N. Doc. E/C.12/1/Add. 27 (1998) (wherein the Committee stated,
“The Committee notes with concern that the Government’s written and oral reports
included statistics indicating the enjoyment of the rights enshrined in the Covenant by
Israeli settlers in the occupied territories but that the Palestinian population within
the same jurisdictional areas were excluded from both the report and the protection
of the Covenant.  The Committee is of the view that the State’s obligations under the
Covenant apply to all territories and populations under its effective control.  The
Committee therefore regrets that the State party was not prepared to provide
adequate information in relation to the occupied territories.”).

138 Id.
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with the ICCPR, it was a relatively easy feat for the ICJ to conclude that
the CRC is applicable within the Occupied Palestinian Territory.139

B. Applying the Law to the Facts

Once the Court identified the rules and principles of international law
– including treaties and norms of customary law – relevant to the advi-
sory opinion, the ICJ determined whether the construction of the security
wall violated any provisions of the applicable law.  Of particular rele-
vance to the ICJ in this regard was the position of Palestine, which
asserted that the wall interferes with the territory in which the Palestinian
people are entitled to exercise their right of self-determination; moreo-
ver, the wall violates the legal prohibition against acquiring territory
through the use of force.140  The Palestinian position emphasized that the
route of the wall would alter the demographic composition of the Occu-
pied Palestinian Territory by reinforcing the illegal Israeli settlements.141

The Israelis maintained that the wall’s sole purpose was to enable it to
combat effectively terrorist attacks launched from the West Bank and
would only be a temporary measure.142

The ICJ recalled that both the General Assembly and the Security
Council concluded with regard to Palestine that the customary rule of
“the inadmissibility of the acquisition of territory by war” applies to this
case.143  In recalling this norm, the Security Council has affirmed that
implementation of the Charter requires establishing a just and lasting
peace in the Middle East based on the following principles: (1) With-
drawal of Israeli armed forces from the occupied territories; and, (2) ter-
mination of any belligerency and acknowledgement of the sovereignty,
territorial integrity and political independence of every State in the area
to live in peace within secure and recognized boundaries.144

With regard to the principle of self-determination addressed earlier,
the ICJ observed that the existence of a “Palestinian people” is no longer
an issue that should be debated.145  Furthermore, the Court viewed that

139 Construction of a Wall, 2004 I.C.J. para. 113.
140 Construction of a Wall, 2004 I.C.J. para. 115. See also Summary legal position

of the Palestine Liberation Organization: Report of the Secretary-General, G.A. Res.
ES-10/14, U.N. GAOR, 10th Emergency Special Sess., Annex II, Agenda Item 5, at
10, U.N. Doc. A/RES/ES-10/14 (2003).

141 See Written Statement Submitted by Palestine on the Legal Consequences of
the Construction of a Wall in the Occupied Palestinian Territory, paras. 271 - 279 (Jan
30, 2004).), available at http://www.icj-cij.org/icjwww/idocket/imwp/imwpframe.htm.

142 Secretary-General’s Report, para. 29.
143 Construction of a Wall, 2004 I.C.J. paras. 74 and 87.
144 U.N. SCOR, 1382nd mtg. para. 1, U.N. Doc. S/RES/242 (1967).
145 Construction of a Wall, 2004 I.C.J. para. 118. See also G.A. Res. 58/163, U.N.

GAOR, 58th Sess., Agenda Item 116, at 1, U.N. Doc. A/RES/58/163 (2004).  Judge
Buergenthal agreed with the Court’s conclusions regarding Article 49.6. See
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the route of the security wall was inconsistent with this right of self-deter-
mination, and that Israel was in violation of Article 49.6 of the Fourth
Geneva Convention, which states that the Occupying Power “shall not
deport or transfer parts of its own civilian population into the territory it
occupies.”146  The ICJ stated that this provision prohibits (1) deportations
or forced transfers of population from an occupied territory, and (2)
transfers of its own population into the occupied territory.147  In spite of
this legal obligation, Israel, since 1977, has established settlements in the
Occupied Palestinian Territory in violation of Article 49.148 While putting
a favorable light on Israel’s assertion that the security wall is only a tem-
porary measure, the ICJ considered that the construction of the wall and
its maintenance are a fait accompli, which could be construed as a de
facto annexation.149

The Court also concluded that construction and maintenance of the
security wall invoked a number of issues raising principles of interna-
tional humanitarian law and international human rights.  With regard to
international humanitarian law, the ICJ recalled that Section III of the
Hague Regulations of 1907 deals with military authority that is exercised
in occupied territories.  Article 43 of these regulations requires the occu-
pying power to “take all measures within his power to restore, and, as far
as possible, to insure public order and life, respecting the laws in force in
the country.”150  In addition, Article 46 of the same regulations states that
private property must be “respected” and not be confiscated.151  Deduc-
ing from these texts, the Court determined that the Israeli actions in
building the security wall trammel these provisions.152

Articles 47,153 49,154 52,155 53,156 and 59157 of the Fourth Geneva Con-
vention must also be considered at this stage of examining the Court’s

Buergenthal Wall Declaration, para. 9 (citing Paragraph 6 of Article 49 of the Fourth
Geneva Convention).

146 Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, Aug. 12, 1949, art. 49.6, 75 U.N.T.S. 287, 318.

147 Construction of a Wall, 2004 I.C.J. para. 120.
148 Id.
149 Construction of a Wall, 2004 I.C.J. para. 121.
150 Construction of a Wall, 2004 I.C.J. para. 124.
151 Id.
152 Construction of a Wall, 2004 I.C.J. para. 132
153 Geneva Convention Relative to the Protection of Civilian Persons in Time of

War, Aug. 12, 1949, art. 47, 75 U.N.T.S. 287, 318. Article 47 states:
Protected persons who are in occupied territory shall not be deprived, in any case
or in any manner whatsoever, of the benefits of the present Convention by any
change  introduced, as the result of the occupation of a territory, into the
institutions or government  of the said territory, nor by any agreement concluded
between the authorities of the occupied territories and the Occupying Power, nor
by any annexation by the latter of the whole or part of the occupied territory.
154 Geneva Convention Relative to the Protection of Civilian Persons in Time of

War, Aug. 12, 1949, art. 49, 75 U.N.T.S. 287, 318. Article 49 states:
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application of the law.  Israel’s actions of erecting and maintaining the
security wall violated these provisions that are geared to the political,

Individual or mass forcible transfers, as well as deportations of protected persons
from  occupied territory to the territory of the Occupying Power or to that of any
other country, occupied or not, are prohibited, regardless of their motive.
Nevertheless, the Occupying  Power may undertake total or partial evacuation of
a given area if the security of the population or imperative military reasons so
demand.  Such evacuations may not involve the displacement of protected
persons outside the bounds of the occupied territory except when for material
reasons it is impossible to avoid such displacement.  Persons  thus evacuated shall
be transferred back to their homes as soon as hostilities in the area in  question
have ceased.  The Occupying Power undertaking such transfers or evacuations
shall ensure, to the greatest practicable extent, that proper accommodation is
provided to receive the protected persons, that the removals are effected in
satisfactory conditions of  hygiene, health, safety and nutrition, and that members
of the same family are not separated.  The Protecting Power shall be informed of
any transfers and evacuations as soon as they have taken place.  The Occupying
Power shall not detain protected persons in an area particularly exposed to the
dangers of war unless the security of the population or imperative military
reasons so demand.  The Occupying Power shall not deport or transfer parts of its
own civilian population into the territory it occupies.
155 Geneva Convention Relative to the Protection of Civilian Persons in Time of

War, Aug. 12, 1949, art. 52, 75 U.N.T.S. 287, 322. Article 52 states:
No contract, agreement or regulation shall impair the right of any worker,
whether  voluntary or not and wherever he may be, to apply to the
representatives of the Protecting  Power in order to request the said Power’s
intervention.  All measures aiming at creating unemployment or at restricting the
opportunities offered to workers in an occupied territory,  in order to induce
them to work for the Occupying Power, are prohibited.
156 Geneva Convention Relative to the Protection of Civilian Persons in Time of

War, Aug. 12, 1949, art. 53, 75 U.N.T.S. 287, 322. Article 53 states:
Any destruction by the Occupying Power of real or personal property belonging
individually or collectively to private persons, or to the State, or to other public
authorities, or to social or cooperative organizations, is prohibited, except where
such destruction is rendered absolutely necessary by military operations.
157 Geneva Convention Relative to the Protection of Civilian Persons in Time of

War, Aug. 12, 1949, art. 59, 75 U.N.T.S. 287, 326. Article 59 states:
If the whole or part of the population of an occupied territory is inadequately
supplied,  the Occupying Power shall agree to relief schemes on behalf of the said
population, and shall facilitate them by all the means at its disposal.  Such
schemes, which may be undertaken either by States or by impartial humanitarian
organizations such as the International Committee of the Red Cross, shall
consist, in particular, of the provision of consignments  of foodstuffs, medical
supplies and clothing.  All Contracting Parties shall permit the free passage of
these consignments and shall guarantee their protection.  A Power granting free
passage to consignments on their way to territory occupied by an adverse Party
to the conflict shall, however, have the right to search the consignments, to
regulate their passage according to prescribed times and routes, and to be
reasonably satisfied through the  Protecting Power that these consignments are to
be used for the relief of the needy population and are not to be used for the
benefit of the Occupying Power.
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social, and economic integrity of territories that have been occupied
through the exercise of armed force.158

With regard to the ICCPR, the ICJ recognized that Article 4 of the
Covenant permits derogation in times of public emergency that threatens
the “life of the nation.”159  In this context, Israel made use of its right of
derogation by calling attention to the “continuous threats and attacks on
its very existence as well as on the life and property of its citizens.”160

The ICJ, however, expressed the view that this derogation would only
apply to Article 9 of the ICCPR based on a communication that Israel
submitted to the Secretary-General in 1991 derogating the right to liberty
and security of the person in cases of arrest or detention.  Consequently,
the Court concluded that the other articles of the Covenant remain unaf-
fected by any claim of derogation not only in Israeli territory, but also in
the Occupied Palestinian Territory.161  (This conclusion of the Court
appears to conflict with the terms of the ICCPR as will be discussed in a
moment.)  Among the obligations that the ICJ believed remained intact
and unaffected by the derogation claim was Article 17.1, which prohibits
“arbitrary or unlawful interference with a person’s privacy, family, home
or correspondence” and “unlawful attacks on a person’s honor and repu-
tation.”162  In addition, the Court asserted that Article 12.1 pertaining to
liberty of movement would still apply.  This provision mandates that,
“Everyone lawfully within the territory of a State shall, within that terri-
tory, have the right to liberty of movement and freedom to choose his
residence.”163

It needs to be understood, however, that the non-derogation provision
of Article 4 is clear in its limitation affecting only certain specified provi-
sions of the ICCPR that include: the inherent right to life (Article 6); the
prohibition against torture, etc. (Article 7); the prohibitions against slav-
ery and servitude (Article 8, paragraphs 1 and 2); the prohibition against
imprisonment for the inability to fulfill a contractual obligation (Article
11); the principle of legality—nullum crimen sine lege (Article 15); the
right to be recognized as a person before the law (Article 16); and the
right to freedom of thought, conscience and religion (Article 18).  Absent
from the Article 4 non-derogation list are the freedom of movement

158 Construction of a Wall, 2004 I.C.J. para. 132.
159 Construction of a Wall, 2004 I.C.J. para 127.
160 Id.
161 Id.
162 Construction of a Wall, 2004 I.C.J. para. 128.
163 Construction of a Wall, 2004 I.C.J. para. 129.  In addition to the general

guarantees of freedom of movement under Article 12 of the ICCPR, the ICJ
emphasized the significance of the specific guarantees of access to the Christian,
Jewish and Islamic Holy Places.  Needless to say, the erection of the barrier interfered
with these obligations going back to the Mandate of 1922 and extending to the recent
peace treaty between Israel and Jordan.
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(Article 12) and prohibitions on interference with privacy, family, home,
communications, and a person’s honor or reputation (Article 17), which
the Court seemingly mistakes as non-derogable because they were not
mentioned in the Israeli statement of 1991.164

The ICJ also found that a number of provisions of the ICESCR were
relevant to this case.  These include: the right to work (Articles 6 and 7);
protection and assistance accorded to the family and to children and
young persons (Article 10); the right to an adequate standard of living,
including adequate food, clothing and housing, and the right “to be free
from hunger” (Article 11); the right to health (Article 12); the right to
education (Articles 13 and 14).165  In its evaluation of the evidence
presented in the case, the Court concluded that the erection and mainte-
nance of the security wall interfered with these rights.166 Finally, the CRC
contains similar provisions addressing unlawful interference with privacy,
family, and home (Article 16); right to health issues (Article 24); standard
of living rights (Article 27); and the right to education (Article 28), which
the Court concluded were applicable to this case.167  The ICJ noted that
the creation of an enclosed area between the Green Line and the wall
including settlement enclaves has imposed restrictions on the freedom of
movement of the residents of the Occupied Palestinian Territory (with
the exception of Israeli citizens who are free to come and go as they
please).168  In summation, the ICJ found that the wall’s construction
unlawfully impeded the liberty of movement guaranteed under Article
12.1 of the ICCPR.  Moreover, this action improperly interfered with the
rights to work, health, education and the adequate standard of living pro-
tected by the ICESCR and the CRC.169  Finally, the construction of the
wall generated demographic changes that conflicted with Article 49.6 of
the Fourth Geneva Convention and associated Security Council
resolutions.170

C. Possible Exceptions to Israel’s Legal Obligations

The ICJ was conscious of the fact that the applicable international
humanitarian law takes account of and makes provisions for military and
other exigencies in certain circumstances.171  Under appropriate circum-

164 See International Covenant on Civil and Political Rights, Dec. 16, 1966, arts. 6,
7, 8, 11, 12, 15, 16, 17, 18, 999 U.N.T.S. 171.

165 Construction of a Wall, 2004 I.C.J. para. 130; see also International Covenant
on Economic, Social and Cultural Rights, 993 U.N.T.S. 3.

166 Construction of a Wall, 2004 I.C.J. para 136.
167 Construction of a Wall, 2004 I.C.J. para. 131.  Arguably, these rights of children

have been compromised by the erection and maintenance of the security wall.
168 Construction of a Wall, 2004 I.C.J. para. 133.
169 Construction of a Wall, 2004 I.C.J. para. 134.
170 Id.
171 Construction of a Wall, 2004 I.C.J. para.127.
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stances, a State might therefore be exempt from its legal obligations if
these exigencies existed.  An exemption could benefit and reinforce the
Israeli arguments regarding the legality of the barrier and the regime
established to maintain it should there be a finding that Israel confronted
exigent circumstances that warranted erection and maintenance of the
security wall.  But neither Article 46 of the Hague Regulations of 1907,
pertaining to protections to persons and their property, nor Article 47 of
the Fourth Geneva Convention, regarding protection of persons in occu-
pied territories, appears to make any relevant provision for derogation of
obligations in emergency situations.  The silence of the Fourth Geneva
Convention enabled the ICJ to conclude that forcible transfers of popula-
tion and deportations are prohibited under Article 49.1 of this instru-
ment.  While paragraph 2 of this Article makes an exception for those
cases in which “the security of the population or imperative military rea-
sons so demand,”172 this immunity does not pertain to Article 49.6, which
prohibits the occupying Power from moving its own civilian population
into the territories it occupies—as was the situation in this case.

Article 53 of the Fourth Geneva Convention addresses the destruction
of personal property, but it makes an exception “where such destruction
is rendered absolutely necessary by military operations.”  Although the
ICJ acknowledged the possibility that military exigencies can be invoked
in occupied territories after the conclusion of military operations, it
remained unsatisfied that the destruction carried out by Israel in the con-
struction of the security wall was necessitated by any permissible military
considerations that would trigger the exception.173

As previously mentioned, the ICCPR permits limited derogation of
certain obligations if conditions identified with some specificity exist.
While Israel may have had some grounds to restrict the right to freedom
and security of person,174 it was the view of the Court that Israel was
obligated to respect all the other provisions of the ICCPR where no evi-
dence supporting the grounds for derogation existed.175  The Court sug-
gested that Article 17 of the ICCPR dealing with protection against
arbitrary or unlawful interference with privacy and the home is not quali-
fied by considerations of exigency and, therefore, its substantive content
cannot be derogated.176  But as demonstrated earlier, there are problems
with this assertion.  Article 12.3 limits the application of any restrictions
on liberty of movement that “shall not be subject to any restrictions
except those which are provided by law, are necessary to protect national
security, public order (ordre public), public health or morals or the rights
and freedoms of others, and are consistent with the other rights recog-

172 Construction of a Wall, 2004 I.C.J. para. 135.
173 Id.
174 Construction of a Wall, 2004 I.C.J. para. 127.
175 Construction of a Wall, 2004 I.C.J. para. 136.
176 See id.
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nized in the present Covenant.”177  However, as was also previously men-
tioned, it is doubtful that the non-derogation provisions of Article 4 of
the ICCPR apply to Articles 12.3.

Insofar as the ICESCR is concerned, Article 4 provides:

The States Parties to the present Covenant recognize that, in the
enjoyment of those rights provided by the State in conformity with
the present Covenant, the State may subject such rights only to such
limitations as are determined by law only in so far as this may be
compatible with the nature of these rights and solely for the purpose
of promoting the general welfare in a democratic society.178

As it did with regard to derogation of rights permitted under the
ICCPR, the ICJ concluded that it is not sufficient that restrictions be
directed to the authorized ends, which permit derogation; they must also
be necessary for the attainment of those ends.179  Upon reviewing the
record and submissions in this case, the ICJ found that the grounds per-
mitting restriction or derogation of rights under these two instruments
did not exist.180  The Court also noted that the restrictions resulting from
Israel’s construction of the wall placed on the Palestinians’ enjoyment of
economic, social and cultural rights, failed to meet a condition contained
in Article 4 (“solely for the purpose of promoting the general welfare in a
democratic society”).181

In summation, the ICJ remained unconvinced that erection and main-
tenance of the wall was necessary to achieve Israel’s legitimate security
interests.  Moreover, the barrier and its associated regime gravely
impeded significant rights of Palestinians, and could not be justified
either by military exigencies, national security, or public order.182  Thus,
in a vote of 14 to 1, the ICJ concluded that by constructing the security
wall, Israel breached obligations under these applicable international
humanitarian laws and human rights instruments.183  The Court then
examined and discussed the implications of its application of the law in
this case by identifying the legal consequences for concerned parties.

177 Id.
178 Id. citing ICESCR art. 14.
179 Id.
180 Id.
181 Id.
182 Construction of a Wall, 2004 I.C.J. para. 137.
183 Construction of a Wall, 2004 I.C.J. para. 163(3).  Judge Buergenthal stated in

his separate opinion that his negative votes should not be viewed as reflecting his view
that the construction of the wall by Israel does not raise serious questions as a matter
of international law.  He believed that there did exist serious questions, and he stated
that there was much in the advisory opinion with which he agreed. He hastened to
add that he was compelled to vote against the Court’s findings on the merits because
it did not have before it the requisite factual bases for its sweeping findings; therefore,
it should have declined to hear the case. See Buergenthal Wall Declaration, para. 1.
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VI. LEGAL CONSEQUENCES

Although the ICJ concluded that Israel violated several international
legal obligations by constructing and maintaining the wall, the Court
acknowledged its duty to comment on Israel’s self-defense argument
made under Article 51 of the Charter and Security Council Resolutions
1368 (2001) and 1373 (2001).184  The Court agreed that Article 51 of the
Charter acknowledges the inherent right of self-defense, which it stated
applied in the case of armed attack by one State against another State.185

A difficulty the Court had in applying this argument of self-defense is
that the attacks against Israel, which Israel argued justified erecting the
barrier, were not the acts of a foreign State. Moreover, the Court noted
that Israel, rather than another State, exercises control over the Occupied
Palestinian Territory where the barrier was erected.186 The threats con-

184 Construction of a Wall, 2004 I.C.J. para 139 (citing S.C. Res 1368, U.N. SCOR,
4370th mtg., U.N. Doc. S/Res/1368 (2001) and S.C. Res 1373, U.N. SCOR, 4385th
mtg., U.N. Doc. S/Res/1378 (2001)).  Both of these resolutions of the Security Council
were adopted shortly after the terrorist attacks in the United States on September 11,
2001.  Each resolution thus concerned the right of States to individually or collectively
pursue measures to defend against terrorist incidents. Id.

185 Id.; see also THE CHARTER OF THE UNITED NATIONS: A COMMENTARY 790-800
(Bruno Simma ed., 2d ed. 2002), wherein Prof. Albrecht Randelzhofer examines the
difficult relation between Article 51 and Article 2.4 and the difficulty in assessing how
a State can rely on the self-defense justification.

186 Construction of a Wall, 2004 I.C.J. para. 139.  Judge Buergenthal concluded
that there were two principal problems with Court’s conclusions about and
interpretation of Article 51.  The first was that the Charter does not make the exercise
of self-defense dependent upon an armed attack by another State, putting aside the
question of whether Palestine should be considered as a State or not.  He noted that
in the resolutions cited by the Court, the Security Council has made it clear that
“international terrorism constitutes a threat to international peace and security” while
“reaffirming the inherent right of individual or collective self-defense as recognized by
the Charter of the United Nations as reiterated in resolution 1368 (2001)” (Security
Council resolution 1373 (2001)).  He noted that Security Council Resolution 1368
(2001), adopted one day after the September 11, 2001 attacks on the United States,
invoked the right of self-defense to combat terrorism.  In neither of these resolutions
did the Security Council limit their application to terrorist attacks by State actors only
nor was an assumption to that effect implicit in these resolutions.  In fact, the contrary
appears to have been the case.  The second problem Judge Buergenthal identified was
that in assessing the legitimacy of the self-defense claim, it is irrelevant that Israel is
alleged to exercise control in the Occupied Palestinian Territory.  He believed that
attacks against Israel must permit Israel to exercise its right of self-defense, provided
that the measures it takes are otherwise consistent with the legitimate exercise of that
right.  To determine whether the construction of the wall by Israel meets that test, all
relevant facts bearing on issues of necessity and proportionality must be analyzed.  In
his estimation, the Court used a formalistic approach to evaluate the right of self-
defense and did not properly consider the reality that Israel faces. See Buergenthal
Wall Declaration para. 6.
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fronting Israel would not trigger application of Security Council Resolu-
tions 1368 (2001) and 1373 (2001), which provide support for claims made
by States exercising the right of self-defense against terrorist activities.
Consequently, the ICJ concluded that Israel’s claims in support of the
security wall could not be based on Article 51 of the Charter.187  How-
ever, the language of Article 51 needs to be examined carefully.188  The
article does not specify who must be or can be the author of or be respon-
sible for an attack that can trigger application of the self-defense provi-
sion.  The only State to which Article 51 refers is the Member State that
has taken or wishes to take action in its own or collective self-defense.

Another legal consequence for Israel pertains to its claim that a state of
necessity existed thereby justifying the erection and maintenance of the
security wall.  The ICJ, however, pointed out that a state of necessity
under customary international law was a measure that Israel could invoke
based on some exceptional basis, which was not present in this case.189  In
reaching this conclusion, the ICJ stated that the defense was regulated by
Gabèı́kovo-Nagymaros Project (Hungary/Slovakia) in which the Court
concluded that a state of necessity argument is recognized by customary
international law, but it exists only on an “exceptional basis”; moreover,
it can be invoked only under strictly defined conditions that extend
beyond the subjective assessment of the State relying on the state of
necessity argument.190  The Court also referred to the findings of the
International Law Commission, which determined that this defense is
legitimate if it is the only way for the State to protect against a grave and

187 Construction of a Wall, 2004 I.C.J. para. 139.
188 U.N. CHARTER art. 51 states in entirety:
Nothing in the present Charter shall impair the inherent right of individual or
collective self-defence if an armed attack occurs against a Member of the United
Nations, until the Security Council has taken measures necessary to maintain
international peace and security. Measures taken by Members in the exercise of
this right of self-defence shall be immediately reported to the Security Council
and shall not in any way affect the authority and responsibility of the Security
Council under the present Charter to take at any time such action as it deems
necessary in order to maintain or restore international peace and security.
189 Construction of a Wall, 2004 I.C.J. para 140.
190 Construction of a Wall, 2004 I.C.J. para 140, (citing Gabèı́kovo-Nagymaros

Project (Hungary v. Slovakia), I.C.J. 3, para. 51, at 40 (Feb. 5, 1997)). The ICJ noted
in paragraph 52 of the Gabèı́kovo-Nagymaros Project decision that customary law
defines the basic conditions set forth in Draft Article 33:

[I]t must have been occasioned by an “essential interest” of the State which is the
author  of the act conflicting with one of its international obligations; that interest
must have been threatened by a “grave and imminent peril”; the act being
challenged must have been the “only means” of safeguarding that interest; that
act must not have “seriously impair[ed] an essential interest” of the State towards
which the obligation existed; and the State which  is the author of that act must
not have “contributed to the occurrence of the state of necessity.
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imminent peril.191  Based on the evidence presented, the ICJ concluded
that Israel had not met the customary law standard for a state of necessity
argument that would justify the construction of the wall as the only way
to safeguard its legitimate interests to protect against grave and imminent
peril.192  In reaching this conclusion, the Court seemed to suggest that a
security fence could be in order, but it would have to be erected on
Israel’s territory rather than on a territory Israel merely occupied.193

The ICJ hastened to add that Israel has indeed confronted “numerous
indiscriminate and deadly acts of violence against its civilian population”
and has the right and duty to protect the life of its citizens, but the mea-
sures pursued must accord with germane international law.194  Based on
this record, the ICJ concluded that the construction of the wall was con-
trary to international law.195

The Court then applied its findings to the question posed by the Gen-
eral Assembly in its request for the advisory opinion.196  The law’s appli-
cation would determine the legal consequences for Israel, other States,
and the U.N. itself.

A. For Israel

The ICJ thus addressed four issues pertaining to Israel: (1) does Israel
have a legal obligation to halt the construction and extension of the
security wall; (2) is Israel obligated to make reparations for damage aris-
ing from unlawful conduct;197 (3) does Israel have a continuing duty to

191 Id. See Article 25 and its commentary of the International Law Commission’s
Articles on Responsibility of States for Internationally Wrongful Acts, in Report of the
International Law Commission on the Work of its 53rd Session, Official Records of
the General Assembly, 56th Session, Supplement No. 10 (A/56/10) Chapter IV.E.1.

192 Construction of a Wall, 2004 I.C.J. para 140.
193 As the ICJ stated, “the Court is not convinced that the construction of the wall

along the route chosen was the only means to safeguard the interests of Israel against
the peril which it has invoked as justification for that construction.” (emphasis
added). Id.

194 Construction of a Wall, 2004 I.C.J. para 141.
195 Construction of a Wall, 2004 I.C.J. para 142.
196 While conceding that that all or segments of the wall may violate international

law, Judge Buergenthal stated that to reach this conclusion without having or seeking
to ascertain all relevant facts bearing directly on issues of Israel’s legitimate right of
self-defense, military necessity and security needs, given the repeated deadly terrorist
attacks to which Israel has been and continues to be subjected, cannot be justified as a
matter of law.  In his view, the nature of these attacks and their impact on Israel and
its population were not seriously examined by the Court.  Judge Buergenthal did not
suggest that such an examination would relieve Israel of the charge that the wall it is
building violates international law, only that without this examination the findings
made could not be legally founded. See Buergenthal Wall Declaration, paras. 3,4.

197 The Court noted that reparations could include: restitution, including
demolition of the wall and the restoration of property requisitioned or expropriated
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comply with international obligations associated with the construction of
the wall; and, (4) under the Fourth Geneva Convention, does Israel have
an obligation to prosecute persons alleged to have committed grave
breaches of international humanitarian law for acts associated with the
wall?198

The ICJ found that Israel must halt further construction of the wall and
dismantle the completed portions of the structure.199  In this context, it
asserted that any actions taken by Israel authorizing construction of the
wall must be repealed or otherwise neutralized.200

Concerning the reparations issues, the ICJ concluded that Israel is obli-
gated to pay damages to anyone adversely affected.201  The ICJ also
found that Israel is obligated to return land (including orchards, olive
groves and other immovable property) seized from any person and used
in constructing the wall.202  If this restitution were materially impossible,
however, Israel would then have an obligation to compensate the affected
persons for the damage they have suffered in accordance with the appli-
cable rules of international law.203

With regard to the third issue, the ICJ found that Israel is “obliged to
comply with the international obligations breached by construction of the
wall”; furthermore, Israel is required to respect the legitimate claim of
the Palestinian people to self-determination.204  In addition, Israel is obli-
gated to ensure freedom of access to the Holy Places under its control.205

for its construction; and, appropriate compensation to individuals whose homes or
agricultural holdings were destroyed.  Construction of a Wall, 2004 I.C.J. para. 145.

198 Id.
199 Construction of a Wall, 2004 I.C.J. para 151.
200 Id.
201 Construction of a Wall, 2004 I.C.J. para. 152.  Recalling that the essential forms

of reparation in customary law were established by the Permanent Court of
International Justice and are:

The essential principle contained in the actual notion of an illegal act—a
principle which seems to be established by international practice and in particular
by the decisions of arbitral tribunals—is that reparation must, as far as possible,
wipe out all the  consequences of the illegal act and reestablish the situation
which would, in all probability, have existed if that act had not been committed.
Restitution in kind, or, if this is not possible, payment of a sum corresponding to
the value which a restitution in kind would bear; the award, if need be, of
damages for loss sustained which would not be covered by restitution in kind or
payment in place of it—such are the principles which should serve to determine
the amount of compensation due for an act contrary to international law.

Factory at Chorzów, Merits (Germany v. Poland), 1928 P.C.I.J. (ser. A) No. 17, at 47
(Sept. 13)).

202 Construction of a Wall, 2004 I.C.J. para. 153.
203 Id.
204 Construction of a Wall, 2004 I.C.J. para. 149.
205 Construction of a Wall, 2004 I.C.J. paras. 129 and 149.
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Finally, the Court evaded the last question and concluded that Israel
must discontinue all violations of its international obligations – including
the Fourth Geneva Convention’s applicable provisions – flowing from the
construction of the wall in the Occupied Palestinian Territory.206

B. For Other Concerned States

Interestingly, it was the view of the ICJ majority that other States have
legal obligations as a result of Israel’s activities that were deemed incom-
patible with international law.207  As a consequence of the findings per-
taining to Israel’s conduct and the resulting duties, the ICJ concluded that
Israel had violated erga omnes obligations.208The ICJ reiterated the erga
omnes principle formulated in Barcelona Traction specifying that certain
obligations are by their very nature the concern of all States because they
are all responsible for observing and enforcing these obligations.209  In
this case, Israel’s erga omnes obligations include those affecting the self-
determination rights of the Palestinian people.210

206 Construction of a Wall, 2004 I.C.J. para. 150.  The Court then cited its decisions
in the following cases: Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, I.C.J. Reports 1986, p.
149; United States Diplomatic and Consular Staff in Tehran, Judgment, I.C.J. Reports
1980, p. 44, para. 95; Haya de la Torre, Judgment, I.C.J. Reports 1951, p. 82.

207 Judge Kooijmans joined Judge Buergenthal and disagreed with the majority
conclusion that all States have an obligation not to recognize the “illegal situation”
and not to render aid or assistance to maintain the wall’s construction.  Judge
Kooijmans concluded that the request for the advisory opinion did not necessitate
that the ICJ determine the obligations of other States, the reasoning the ICJ used to
justify this portion of its opinion was insufficient, and, after concluding that all States
had obligations, the ICJ failed to give them instruction on what they should do or
refrain from doing.  Construction of a Wall, 2004 I.C.J. (separate opinion of Judge
Kooijmans, at para. 1). See also Construction of a Wall, 2004 I.C.J. para. 155.

208 Construction of a Wall, 2004 I.C.J. para. 155 and 156.para.  The Court recalled
that in the East Timor case, it described as “irreproachable” the assertion that “the
right of peoples to self-determination, as it evolved from the Charter and from United
Nations practice, has an erga omnes character” I.C.J. Reports 1995, p. 102, para. 29.
The Court also recalled that under the terms of General Assembly resolution 2625
(XXV), “Every State has the duty to promote, through joint and separate action,
realization of the principle of equal rights and self-determination of peoples, in
accordance with the provisions of the Charter, and to render assistance to the United
Nations in carrying out the responsibilities entrusted to it by the Charter regarding
the implementation of the principle. . .”

209 Id. (citing Barcelona Traction, Light and Power Company, Limited, Second
Phase (Belgium v. Spain), 1970 I.C.J. 3, at 32 (Feb. 5)).

210 Id. (citing Legality of the Threat or Use of Nuclear Weapons, 1996 (I) I.C.J.
226, para. 79, at 257 (July 8)).  With regard to international humanitarian law, the
Court noted that in its Advisory Opinion on the Legality of the Threat or Use of
Nuclear Weapons, it stated that “a great many rules of humanitarian law applicable in
armed conflict are so fundamental to the respect of the human person and
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The Court further emphasized that because Article 1 of the Fourth
Geneva Convention provides that “[t]he High Contracting Parties under-
take to respect and to ensure respect for the present Convention in all
circumstances,” (emphasis added), every state party, regardless of
whether it is a party to any conflict regarding Israel, has an obligation to
honor and observe the requirements of this instrument.211 Hence, these
States have an obligation to avoid any cooperation with Israel that would
result in direct or indirect support of the security wall.212  In addition,
state parties have a duty to ensure Israel’s compliance with the interna-
tional humanitarian law provisions of the Fourth Geneva Convention.213

C. For the United Nations

The Court, moreover, recognized that there may be some conse-
quences for the U.N., in particular, the General Assembly (which
requested the advisory opinion) and the Security Council, to consider fur-
ther action needed to terminate the illegal situation resulting from the
wall’s construction.214  By acknowledging the primary objectives of the
U.N. to maintain international peace, and security and to promote the
peaceful resolution of disputes, the ICJ emphasized the “urgent neces-
sity” for the U.N. “to redouble its efforts to bring the Israeli-Palestinian
conflict, which continues to pose a threat to international peace and
security, to a speedy conclusion. . .”.215  The ICJ did not elaborate on how
these U.N. bodies would achieve these goals.  It appears that the General
Assembly found this exhortation by the Court directed to the U.N. to be
the green light to proceed with the resolution finally adopted on July 20,
2004.

VII. SUBSEQUENT ACTION BY THE UNITED NATIONS—A WORK

IN PROGRESS?

Picking up on the cue of the ICJ, the General Assembly, on July 16,
2004, resumed its Tenth Emergency Special Session to consider the ICJ’s
advisory opinion.  While the opinion was advisory in its nature – i.e., not
generating any legal obligation – the question loomed: what would the
General Assembly do with it?  As previously noted, advisory opinions do
not exist in a vacuum because they are usually designed to help one of the

‘elementary considerations of humanity’. . .”, that they are “to be observed by all
States whether or not they have ratified the conventions that contain them, because
they constitute intransgressible principles of international customary law.”  The ICJ
noted that these rules incorporate obligations that are essentially of an erga omnes
character.

211 Construction of a Wall, 2004 I.C.J. para. 158.
212 Construction of a Wall, 2004 I.C.J. para. 159.
213 Id.
214 Construction of a Wall, 2004 I.C.J. para. 160.
215 Construction of a Wall, 2004 I.C.J. para. 161.
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political bodies of the U.N. meet its obligations. The General Assembly
responded quickly to the ICJ’s advisory opinion, and, in less than two
weeks, it met formally on three occasions and adopted, after a vote,216

Resolution A/ES-10/L.18/Rev.1 of July 20, 2004.  The members of the
League of Arab States217 and the Chairman of the Coordinating Bureau
of the Non-Aligned Movement (NAM) requested resumed meetings of
the Tenth Emergency Special Session.218

On July 16, the General Assembly debated on the advisory opinion and
assessed whether the “security barrier in the West Bank was illegal and
should be torn down.”219  During the session, Arab and Non-Aligned
delegations acclaimed the Court’s ruling as a political, moral and legal
victory, even though the opinion was considered to be non-binding by
itself.220  As just mentioned, a political organ of the U.N. usually uses the
opinions of the ICJ to execute its responsibilities.  This case was no
exception.  The ensuing debate demonstrated that like-minded delega-
tions intended to push for a vote on a draft resolution demanding that
Israel cease further construction, dismantle the barrier, and make repara-
tions to Palestinians whose lives have been harmed by the wall.221

In his July 16 intervention, Ambassador Nasser Al-Kidwa, the Perma-
nent Observer for Palestine stated that the ICJ’s decision was “a water-
shed event. . . based on international law and the ideals of peace and
reconciliation.”222  Al-Kidwa further asserted that the opinion presented
a clear and comprehensive appropriation of the applicable rules of inter-
national law and defined very well the legal obligations that emanated

216 In recent times based on the author’s personal observations of and
participation in U.N. meetings during the past eight years, the General Assembly has
tended to adopt resolutions without a vote—that is, by consensus.  However, this
trend has not precluded that on especially contentious issues adoption (or not) of the
draft resolution is determined by the democratic process requiring the taking of a
recorded vote.  This latter course was the one necessitated in the resolution that
responded to the ICJ’s advisory opinion.

217 Document A/ES-10/274, July 13, 2004, containing a letter of July 12, 2004 from
the Permanent Representative of Jordan addressed to the President of the General
Assembly.

218 Document A/ES-10/275, July 13, 2004, containing a letter of July 13, 2004 from
the Chargé d’affaires a.i. of the Permanent Mission of Malaysia to the United Nations
addressed to the President of the General Assembly.

219 U.N. Press Release: General Assembly Meets in Emergency Session to Debate
World Court’s Decision on Israeli Security Barrier, U.N. Doc. GA/10246 (July 16,
2004).

220 Id.
221 The author was present during the July 19 and 20, 2004 meetings of the Special

Emergency Session of the General Assembly.
222 U.N. Press Release: General Assembly Meets in Emergency Session to Debate

World Court’s Decision on Israeli Security Barrier, U.N. Doc. GA/10246 (July 16,
2004).
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from Israel’s breaches of the applicable law by constructing the security
wall.223  In his estimation, the draft resolution that the General Assembly
would consider had a twofold purpose: (1) to endorse the advisory opin-
ion and (2) to demand adherence to all international legal obligations by
Israel and from other States.224  The Palestinian permanent representa-
tive further indicated that States must be prepared to engage in those
necessary actions pursuant to their legal obligations in the event of
Israel’s failure to comply.225  The General Assembly action that would
implement the advisory opinion could be viewed as an opportunity to
convince Israel that its actions concerning the wall’s construction were
unacceptable to the international community.

Israel responded to the Palestinian position by stating that Israel and
other States had previously opposed the request for the advisory opinion
because of the negative impact it would have on the peace process that
was already under way.226  Israel acknowledged that it had international
legal obligations; however, it asserted that the request for the advisory
opinion improperly politicized the Court and its functions.227  Israel also
noted that the conflict in the Middle East was two-sided on all fronts and
that Palestine also had responsibilities including abandoning terror as one
of its strategies.228  Before concluding his remarks, the Israeli delegate
noted that the security wall had achieved a beneficial purpose because it
served as a catalyst to restart the stalled “Roadmap.”229

Australia was one of the delegations that lamented the ICJ’s ruling on
the security wall and voted against the General Assembly resolution
requesting the advisory opinion.230  The Australian delegation contended
that the resolution focused on an isolated issue that concerned many
complex circumstances and suggested that it contributed nothing beyond
existing resolutions previously adopted, which concerned settlement of
the Israeli-Palestinian dispute.231

223 Id.
224 Id.
225 Id.
226 Id.
227 Id.
228 Id.
229 Id.  The Senegalese ambassador also suggested that, if applied fully in good

faith, it would set the course for the international community to help re-launch the
negations between the two sides towards implementation of the Roadmap peace plan.
He also reaffirmed that the United Nations must continue its leading role to resolve
the Palestinian-Israeli conflict until the objectives of the Roadmap had been attained.
He opined that the Court ruling also offered the international community a unique
opportunity to accelerate the progress of the Palestinian people in their struggle to
exercise self-determination.

230 Id.
231 Id.
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The Deputy Permanent Representative of India maintained that the
only peaceful solution to the ongoing violence concerning Palestine and
Israel had to be established in political dialogue, efforts to reconcile, and
perseverance.232  In his judgment, the Quartet-backed Roadmap should
be pursued as the preferred means of achieving peace, but he called upon
Israel to consider the advisory opinion and the vast international opinion
associated with it.233

The South African ambassador stated that it should be recognized at
the outset that no sustainable political dialogue or peace in the Middle
East was possible until the fundamental rights and obligations of both
parties—Palestinians and Israelis—were acknowledged and respected by
all.  Each party had the right to live in peace and security, free from vio-
lence.  He argued that any solution favoring one side could not be sus-
tained for long.234  He concluded by suggesting that Israel could have
averted the request for the advisory opinion by constructing the wall on
its own territory.235

It was the view of the United States, as presented by the new U.S.
Permanent Representative John Danforth, that since the draft resolution
interfered with the essential political solution required to resolve the
Israeli-Palestinian conflict, it must be opposed.236  The U.S. ambassador
further stated that the political process and negotiations involving the
concerned parties would ensure balance in resolving this longstanding
problem whereas the draft resolution would not guarantee this.237

Ambassador Danforth also indicated that the ICJ’s interpretation of Arti-
cle 51 of the Charter suggested that the right of a State to exercise its
right of self-defense existed only in the face of an attack by another State
and not against a non-State entity such as Palestine.  If this interpretation
were an authentic view of the meaning of Article 51, the Charter would
be irrelevant in those situations where terrorist organizations rather than
States posed threats to peace.238

The July 16 meeting was adjourned in order that delegations could
study the draft resolution that Jordan introduced.  In U.N. practice, this
typically presents the opportunity for “interested delegations” to consult
with one another in an effort to remove or minimize obstacles that might
prevent adoption of a draft resolution.

After a weekend recess, the General Assembly reconvened the Tenth
Emergency Special Session on July 19, but it met only long enough to
postpone action on the draft resolution after it became apparent that

232 Id.
233 Id.
234 Id.
235 Id.
236 Id.
237 Id.
238 Id.
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some delegations, otherwise in favor of having a resolution implementing
the advisory opinion, were divided over elements in the draft text as it
then read.  It appeared that some of the more notable divisions were
within the membership of the European Union.  While the EU generally
favors resolutions that would implement the key elements of the advisory
opinion, the text as it then read lacked balance and did not address any
responsibilities that Palestine may have regarding events that served as
catalysts for the erection of the wall by Israel.239

The draft text prepared by the Arab group of U.N. Members and intro-
duced by Jordan would have the General Assembly acknowledge the
Court’s opinion and take note of its finding that the construction of the
wall in the manner in which it was conducted contravened public interna-
tional law.240  The text as then drafted would also state that, consistent
with what is “essential to the rule of law and reason in international
affairs,” Israel must comply with all legal obligations that would include
cessation of expansion of the wall.241  Moreover, the General Assembly
demanded that Israel dismantle the sections of the wall that had been
erected to date and make reparations for the damage that had resulted
from the construction.242  The initial draft resolution also stated that if
Israel did not comply with the demands of the General Assembly, the
latter would reconvene to consider further actions that may be appropri-
ate to the situation.243

Before the brief meeting of July 19 adjourned, the Israeli ambassador
intervened and protested the meeting and its brevity.  He argued that
Members and observers were summoned to a meeting designed to pro-
vide details about the draft, but none had been presented.244  In a pas-
sionate intervention, he concluded by stating that the Palestinian
Authority was in no position to preach to anyone about law and order,
saying, “They should not lecture anyone about the rule of law or accuse
others of being outlaws. . . .  We have indeed reached the point where the
inmates are running the asylum.”245

Before adjourning the meeting, General Assembly President Julian
Robert Hunte commented on troublesome issues.  He urged caution
against language that would inflame tensions and complicate efforts to
resolve disputes.246  Hunte strongly objected to Israel’s characterization

239 U.N. Press Release: General Assembly Emergency Session Postpones Action on
Draft Resolution Concerning Israel’s Separation Barrier, U.N. Doc. GA/10247 (July
19, 2004).

240 Id.
241 Id.
242 Id.
243 Id.
244 Id.
245 Id.
246 Id.
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that the debates concerning this issue were analogous to “inmates run-
ning an asylum.”247  This was a clear objection to the statement made
earlier in the meeting by the Israeli ambassador.  Mr. Hunte asserted that
the United Nations is “the mother and father of democracy” and had the
role of providing a forum in which the great international issues of the
day can be debated.248  The General Assembly President then urged all
delegations to observe the proper decorum and exercise the dignity nec-
essary to these difficult proceedings in order for the General Assembly to
function appropriately.249  He then gaveled the session to adjournment
and quickly exited from the dais.250  This may have been the President’s
discrete commentary that fences do not make good neighbors and that
neighbors should really work harder at being good neighbors.

The General Assembly reconvened on July 20 to take action on the
draft resolution, which it subsequently approved overwhelmingly by a
recorded vote of 150 in favor,251 6 opposed,252 and 10 abstentions.253

247 Id.
248 Id.
249 Id.
250 The author was present and watching these proceedings including the action of

President Hunte.  Typically, the presiding officers in General Assembly meetings
linger for a few moments to consult with various delegations or to exchange greetings
with delegates.  This did not happen once the gavel announcing the conclusion of the
session hit the dais.

251 Voting in favor: Afghanistan, Albania, Algeria, Andorra, Antigua and
Barbuda, Argentina, Armenia, Austria, Azerbaijan, Bahamas, Bahrain, Bangladesh,
Barbados, Belarus, Belgium, Belize, Bhutan, Bolivia, Bosnia and Herzegovina,
Botswana, Brazil, Brunei Darussalam, Bulgaria, Burkina Faso, Burundi, Cambodia,
Cape Verde, Chile, China, Colombia, Congo, Costa Rica, Croatia, Cuba, Cyprus,
Czech Republic, Democratic People’s Republic of Korea, Denmark, Djibouti,
Dominica, Dominican Republic, Ecuador, Egypt, Eritrea, Estonia, Fiji, Finland,
France, Gabon, Gambia, Germany, Ghana, Greece, Grenada, Guatemala, Guinea,
Guyana, Haiti, Honduras, Hungary, Iceland, India, Indonesia, Iran, Ireland, Italy,
Jamaica, Japan, Jordan, Kazakhstan, Kenya, Kuwait, Kyrgyzstan, Lao People’s
Democratic Republic, Latvia, Lebanon, Lesotho, Libya, Liechtenstein, Lithuania,
Luxembourg, Malaysia, Maldives, Mali, Malta, Mauritania, Mauritius, Mexico,
Monaco, Mongolia, Morocco, Mozambique, Myanmar, Namibia, Nepal, Netherlands,
New Zealand, Nicaragua, Nigeria, Norway, Oman, Pakistan, Panama, Paraguay, Peru,
Philippines, Poland, Portugal, Qatar, Republic of Korea, Romania, Russian
Federation, Saint Lucia, Saint Vincent and the Grenadines, San Marino, Saudi
Arabia, Senegal, Serbia and Montenegro, Sierra Leone, Singapore, Slovakia,
Slovenia, South Africa, Spain, Sri Lanka, Sudan, Suriname, Swaziland, Sweden,
Switzerland, Syria, Thailand, The former Yugoslav Republic of Macedonia, Timor-
Leste, Togo, Trinidad and Tobago, Tunisia, Turkey, Turkmenistan, Tuvalu, Ukraine,
United Arab Emirates, United Kingdom, United Republic of Tanzania, Uzbekistan,
Venezuela, Viet Nam, Yemen, Zambia, and Zimbabwe. U.N. Press Release: General
Assembly Emergency Session Overwhelmingly Demands Israel’s Compliance with
International Court of Justice Advisory Opinion, U.N. Doc. GA/10248 (July 20, 2004).
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Prior to the vote, however, the European Union requested a “brief”
recess in an effort to overcome some difficulties with elements found in
that text.254  Some delegations noted at this stage that the text presented
was still too one-sided regarding where fault rested for the underlying
problems that may have warranted the security measures pursued by
Israel.255  President Hunte granted the recess, which turned out to be
something other than “brief.”  The text introduced earlier by the
Jordanian delegation was then subjected to several amendments that
were proposed by the Permanent Representative of Liechtenstein.256

Like most other General Assembly resolutions, this draft generally
recalled the legal background of international law and international
humanitarian law, the Charter, and earlier relevant resolutions of both
the General Assembly and the Security Council.257  Moreover, it evoked
the illegality of territorial acquisition from the use of force or its
threatened use.258  This draft also reaffirmed the permanent responsibil-
ity of the United Nations concerning the Palestinian issue until it is

252 Voting against: Australia, Federated States of Micronesia, Israel, Marshall
Islands, Palau, and the United States. Id.

253 Abstaining: Cameroon, Canada, El Salvador, Nauru, Papua New Guinea,
Solomon Islands, Tonga, Uganda, Uruguay, and Vanuatu. The following countries
were recorded as absent: Angola, Benin, Central African Republic, Chad, Comoros,
Côte d’Ivoire, Democratic Republic of the Congo, Equatorial Guinea, Ethiopia,
Georgia, Guinea-Bissau, Iraq, Kiribati, Liberia, Madagascar, Malawi, Niger, Republic
of Moldova, Rwanda, Saint Kitts and Nevis, Samoa, Sao Tome and Principe,
Seychelles, Somalia, and Tajikistan. Id.

254 The author was again present at this stage of the proceedings and observed a
representative of the European Union request the recess from the President.

255 Id.  In U.N. chambers, small groups of delegates frequently caucus to discuss
the proceedings and to offer strategies for dealing with developments in proceedings.
This meeting was no different.  A few groups of delegations situated near the author
made these remarks that would be designed to make the draft resolution more
palatable.

256 Id.  These amendments added a new fifteenth preambular paragraph that read
as follows:

Calling upon both parties to fulfill their obligations under relevant provisions of
the Road Map, the Palestinian Authority to undertake visible efforts on the
ground to arrest, disrupt and restrain individuals and groups conducting and
planning violent attacks, and the Government of Israel to take no actions
undermining trust, including deportations and attacks on civilians and
extrajudicial killings.

In addition, a new sixteenth preambular paragraph was added that read as follows:
Reaffirming the fact that all States have the right and the duty to take actions in
conformity with international law and international humanitarian law, to counter
deadly acts of violence against their civilian populations in order to protect the
life of their citizens.
257 G.A. Res., U.N. GAOR, 10th Emergency Special Sess., U.N. Doc.A/ES-10/

L.18/Rev.1 (2004) (Draft), pmbl. paras. 1, 2, 3, 5, 6, 7.
258 A/ES-10/L.18/Rev.1 (2004), pmbl. para.4.
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resolved in accordance with applicable international law,259 the right of
the Palestinian people to self-determination and a territorial State of
their own,260 and the assurance of implementing the two-State solution of
Israel and Palestine coexisting in peace and security within the pre-1967
borders.261

It was at this point that two new preambular paragraphs were amended
to the draft resolution.  The first requested Israel and Palestine to honor
their obligations under the Roadmap; the Palestinian Authority to under-
take visible efforts arrest and restrain individuals and groups engaged in
violent attacks; and Israel to reestablish trust by stopping deportations,
attacks on civilians, and extrajudicial killings.262  The second reaffirmed
the principle that “all States have the right and the duty to take actions in
conformity with international law and international humanitarian law to
counter deadly acts of violence against their civilian population in order
to protect the lives of their citizens.”263  These amendments enabled the
European Union to act in a united fashion when voting.  Moreover, pre-
vious discussions in the chamber revealed that these two additions to the
preambular section added some needed balance to the general tenor of
the draft resolution that was absent in the previous text.

The preambular section also took account of those elements in the ICJ
advisory opinion that stated: (1) the construction of the wall was contrary
to international law; (2) Israel is obliged under international law to stop
further construction of the wall and dismantle its existing segments; (3)
Israel has a legal obligation to make reparations for any injury caused by
the wall’s construction; (4) all States are obliged to avoid and comply with
the illegal situation resulting from the construction of the wall and those
States which are party to the Fourth Geneva Convention have the addi-
tional obligation to ensure compliance by Israel with international
humanitarian law as embodied in that Convention; and finally, (5) the
United Nations should consider any additional action that may be
required to end the illegal situation resulting from the construction of the
wall, taking due account of the Court’s advisory opinion.264

Finally, the preambular section of the draft resolution noted that the
ICJ’s conclusion that Israel and Palestine are obliged to observe scrupu-
lously the rules of international humanitarian law, particularly those
designed to protect civilian life, and that the tragic situations surrounding

259 A/ES-10/L.18/Rev.1 (2004), pmbl. para.8.
260 A/ES-10/L.18/Rev.1 (2004), pmbl. para.12. .
261 A/ES-10/L.18/Rev.1 (2004), pmbl. para.13.
262 A/ES-10/L.18/Rev.1 (2004), pmbl. para.15 ; U.N. General Assembly, Press

Release, GA/10247 (July 20, 2004).
263 A/ES-10/L.18/Rev.1 (2004), pmbl. para.16 ; U.N. General Assembly, Press

Release, GA/10248 (July 20, 2004).
264 A/ES-10/L.18/Rev.1 (2004), pmbl. para.20.
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the facts of this case can be avoided in the future through good faith
implementation of all relevant Security Council resolutions.265

The operative elements of the draft resolution began by demanding
that Israel comply with its legal obligations that were “mentioned” (ear-
lier the word used was “identified”) by the Court in the advisory opin-
ion.266  The word “demand” is one of the strongest action-oriented verbs
that can be used in U.N. resolutions.267  Interestingly, the next operative
paragraph was amended so that all U.N. Member States were “called
upon” (in an earlier draft the word “demanded” was used) to comply
with their legal obligations mentioned in the advisory opinion.268  Appar-
ently, the standard of expectations for Israel was different than the stan-
dard applied to other States.

In an effort to provide some balance to the resolution, another opera-
tive paragraph called on both Israel and the Palestinian Authority to
implement immediately their respective obligations outlined by the Quar-
tet and endorsed by Security Council Resolution 1515 (2003) to imple-
ment the Roadmap calling for two States living side by side in peace and
security.269

In addition, all State Parties to the Fourth Geneva Convention were
called upon “to ensure respect by Israel for the Convention.”270  The
modalities for implementing this Convention’s provisions then followed.

After the vote, many delegations took the floor to explain their vote or
position.  In doing so, many noted the importance of respecting interna-
tional law in difficult situations such as this one.271  The U.S. delegation

265 A/ES-10/L.18/Rev.1 (2004), pmbl. para.22.
266 A/ES-10/L.18/Rev.1 (2004) para. 2.
267 In the eight years experience of participating in the negotiations the accompany

drafting General Assembly resolutions, the author has observed how particular
formulations used in draft resolutions are used to signify strength or weakness.  The
words chosen to signify intensity can also reveal the potency of the underlying
consensus.  For example, the General Assembly can “take note” of something.  This is
a weak formulation that can be fortified by the General Assembly instead using the
word “reaffirming.”  When the General Assembly asks States to do something, it can
“request” or “call upon” them (weak) or it can “urge” them (stronger).  In this
context, the word “demand” can be used, but it is employed in critical circumstances
in which the subject has no option in the matter in that it must do the thing or take the
action specified.

268 A/ES-10/L.18/Rev.1 (2004) para. 3.
269 A/ES-10/L.18/Rev.1 (2004) para. 6.
270 A/ES-10/L.18/Rev.1 (2004) para. 7.  “Ensure respect” replaced the original

term “compliance.”  The formulation “ensure respect” tends to signify a stronger
commitment than the word “compliance”, which appeared in an earlier draft.

271 U.N. Press Release: General Assembly Emergency Session Overwhelmingly
Demands Israel’s Compliance with International Court of Justice Advisory Opinion,
U.N. Doc. GA/10248 (July 20, 2004).
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reiterated the points it had made at the July 16 meeting of the Emergency
Special Session.272

The Israeli Permanent Representative stated that the General Assem-
bly failed to promote the cause of Middle East peace by “pandering to
one viewpoint and marginalizing the scourge of terrorism.”273  Israel
thanked the delegations that voted against the resolution and those that
had “tried to introduce some semblance of balance into the text.”274

Israel raised the point, however, that one key issue still faced all con-
cerned with this matter.275  The issue was whether States would defer to
those who failed to acknowledge the reasons that led to the construction
of the wall in the first place.276  In the Israeli ambassador’s view, this
“myopic” resolution ignored the justification for a comprehensive solu-
tion to the shared issues facing Israel and Palestine.277

The European Union made an intervention worthy of note.  It stated
that while it was united in its opposition to placement of the security wall,
it supported Israel’s claim to act in self-defense.  However, it reaffirmed
the principle that the Roadmap constituted the basis for a feasible peace-
ful settlement to the conflict between Palestine and Israel. Consequently,
it was vital for the success of the Roadmap that both sides cease all fur-
ther acts of violence.278

VIII. WHAT THE FUTURE MAY ENTAIL

Typically, at this stage, many law review or journal articles present a
conclusion that ties up some elements of the paper’s substance and poses
issues that warrant further reflection as new developments occur.  In this
case, my task needs to be more humble.  Neither the ICJ’s advisory opin-
ion nor the General Assembly Resolution of July 20, 2004, by themselves,
will permanently resolve the issues that still fuel the tensions in the Mid-
dle East that pertain to Israel and Palestine.

Whether referring the matter of the Israeli security wall to the Interna-
tional Court of Justice will ultimately be viewed as a helpful step in
resolving Middle East tensions will need more time to be answered.
Given the restless political environment, however, veterans of U.N.

272 Id. These concerns noted that the advisory opinion failed to emphasize the
need for the ongoing political solution that was in place that was trying to resolve the
Israeli-Palestinian conflict.  Consequently, the General Assembly’s resolution that
emphasized the advisory opinion over the political solution had to be rejected.  The
political process was balanced, unlike the advisory opinion, which deemphasized the
terrorist threat the confronted Israel.

273 Id.
274 Id.
275 Id.
276 Id.
277 Id.
278 Id.
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debates may have grounds to question if peace between Israel and Pales-
tine will be accelerated by the advisory opinion and the ensuing resolu-
tion.  Surely the application of international law and the obligations of all
entities to this body of law are important steps forward in securing peace
in this troubled world.  But it is a mistaken course to emphasize one set of
related actions and to forget the need to continue efforts for a negotiated
settlement that is the best hope of establishing a just and lasting peace.
Nonetheless, the advisory opinion and the subsequent resolution can
serve as catalysts for these essential negotiations.  The ICJ itself acknowl-
edged that the issue of the security wall is an issue that is only one ele-
ment of a greater whole.279  It is thus incumbent on the political organs of
the U.N. and Member States to acknowledge in a similar vein that their
efforts in securing a just and lasting peace are also a part of the greater
whole.280  The Canadian delegation suggested that the draft resolution
would not accomplish all the responsibilities of the U.N. concerning the
maintenance of security and peace in the Middle East.281  Although sug-
gestions and comments about terrorism had been made throughout the
debate, the draft resolution provided little guidance about how to address
effectively acts of terrorism, which have a direct bearing on the relation-
ship between Palestine and Israel.

Without a doubt, Israel has a right to defend its legitimate interests,
which include the protection of its nationals.  But it also has the obliga-
tion to protect those under its authority who are not its citizens, as was
previously discussed above in the discussions on the Fourth Geneva Con-
vention.282  Moreover, Israel cannot ignore the whole of the very princi-
ple, namely G.A. Resolution 181 (II), November 29, 1947, that
recognized the Jewish State’s right to exist.  This resolution establishing
Israel’s territorial right, however, simultaneously recognized the right of
an Arab State of Palestine to exist— “to achieve the vision of two States
living side by side in peace and security.”283  Both objective and equitable
political action and the rule of law are essential to ensuring that Israel
and Palestine do not rely on fences making “good neighbors.”  It is clear
from this case, that the wall as constructed has exacerbated the relations

279 Construction of a Wall, 2004 I.C.J. para. 54 (“The Court is indeed aware that
the question of the wall is part of a greater whole, and it would take this circumstance
carefully into account in any opinion it might give. At the same time, the question that
the General Assembly has chosen to ask of the Court is confined to the legal
consequences of the construction of the wall, and the Court would only examine other
issues to the extent that they might be necessary to its consideration of the question
put to it.”).

280 Id.
281 U.N. Press Release: General Assembly Emergency Session Overwhelmingly

Demands Israel’s Compliance with International Court of Justice Advisory Opinion,
U.N. Doc. GA/10248 (July 20, 2004).

282 See supra text accompanying note 45. R
283 U.N. SC Res. 1515, U.N. SCOR, U.N. Doc. S/RES/1515 (2003).
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between Israel and Palestine.  For example, Palestinian property was con-
fiscated in order to erect the wall in some locations.  In addition, the pres-
ence of the wall cut off access from homes to places of work and worship,
markets, and schools.

It is the logical encounter of reason and civil debate that resolves dis-
putes far more permanently than military might or brute force, which his-
tory demonstrates to be an ineffective means for reconciling neighbors.
When one considers the concerns raised about the lack of balance in the
draft resolution, the expectations demanding fulfillment of duties and
legal obligations by some, but not all, neighbors (Israel and Palestine)
would appear to be an incomplete solution to the pressing issues of the
Middle East. It is the duty of all people of good will to help create
favorable conditions for resolving this conflict that has been an ongoing
source of suffering for Palestine and Israel. In isolation, the advisory
opinion and the resolution of July 20 fall short of this task.  In conjunction
with the Roadmap and the labor of all people of good will, Israelis and
Palestinians may one day soon be able to turn to one another in fraternal
greeting and say, “Hello, neighbor. . . .”

Realizing who one’s neighbor is and why it is essential to respect one’s
neighbor will provide an important, perhaps even necessary, basis for
resolving this dispute once and for all.  If the outsider Samaritan of Saint
Luke’s Gospel can exercise mercy toward the victim of brigands and
thereby demonstrate that even an unknown stranger can be a neighbor,
think of the possibilities that may emerge from those who live side by
side.  The neighbor is truly the one who can show mercy to the unknown
and different person.284  There was hope for this occurring in First Cen-
tury Palestine, when the parable of the Good Samaritan took place.  Per-
haps one day the same may be said of Palestine and Israel – “two States
living side by side in peace and harmony” – in the Twenty-first Century.

284 See Luke, supra note 2.


