CHAPTER 3

The Reconstruction of Habeas Corpus

Reconstruction precipitated changes to habeas corpus in ways that still rever-
berate today. Most significant was the Habeas Corpus Act of 1867. Although
the 1833 and 1842 habeas acts provided federal court review of state court con-
victions, they did so in limited ways and under specific circumstances. The
1867 act seemed to transcend these limited and specific categories by provid-
ing for federal court habeas review of anyone held by state or federal authori-
ties in violation of the Constitution. Modern advocates of broad federal court
habeas review lay claim to the 1867 act’s supposed intent in justifying their
contemporary claims. The 1867 act, in the words of its House sponser, was a
“bilt of the largest liberty” that made “the jurisdiction of the courts and judges
- - coextensive with all the powers that can be conferred upon them.” So the
argument goes, however, habeas’s fate was unfortunately linked to broader
goals of Reconstruction that were too quickly abandoned in the 1870s—racial
equality; universal suffrage; and equal civil, political, and economic rights for
all citizens—only to be subsequently resuscitated by twentieth-century courts.
To realize and enforce these goals, the Warren Court and twentieth-century
legal scholars relied on habeas corpus as an enforcement mechanism for the
constitutional visions of the New Deal and Great Society regimes, in part be-
cause they believed that Reconstruction’s political coalitions had always envi-
sioned habeas to play this signal role.? The Warren Court thus helped secure
these lost components of Reconstruction’s unfinished revolution. There was
no bigger advocate of this reading both on and off the bench than Justice Wil-
liam Brennan, who justified the Court’s sweeping habeas changes during the
1960s as simply fulfilling a vision of habeas that was “at first delayed.”

The actual development of habeas during and immediately after Recon-
struction, however, belies this Whiggish narrative, [n fact, habeas’s develop-
mental trajectory was anything but certain from the beginning of the Civil
War to the informal end of Reconstruction in the late 1870s. And even then,
for more than a decade after the election of Rutherford B. Flayes and the be-
ginning of redeemer rule, the exact contours of habeas’s new role were still de-
veloping. Not until 1886 —almost twenty years after the passage of the Habeas
Corpus Act of 1867—would Congress and the Supreme Court finally come
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to an understanding about habeas’s role under the 1867 act. When they did,
however, the settlement reflected the politics of a different time far removed
from the exigencies of war, the imperative of union, the prospective uneasi-
ness of an America without slavery, and most assuredly the moral fervor of
Charles Summer. Even before these momentous political, social, and economic
changes doomed Radicals’ hopes, Civil War and Reconstruction changes to
habeas hardly sprang from rights-protecting and countermajoritarian well-
springs.

Instead, as I show in this chapter, habeas continued to develop from the
Civil War through Reconstruction and 1o the end of the nineteenth century,
largely as the result of the same political and institutional dynamics that drove
its development during the first half of the century. To be sure, the formal
eradication of slavery in 1865 ended habeas’s split personality as a tool for en-
slavement; no longer would the writ serve to enforce the ugliness of the pecu-
lar institution. At times, it would now help to guarantee the very rights that
it in part helped to take away. Nevertheless, this particular use of habeas was
neither foreordained nor consistently sustained. Federal habeas in the service
of individual rights-—and particularly freedmen’s rights—was the product
of a concerted effort by short-lived political coalitions that were only able to
achieve their immediate goals when the larger political regime, including the
federal courts, countenanced such efforts. Throughout the Civil War and Re-
construction, the Republican regime enacted habeas corpus legislation and
enlarged federal court jurisdiction to enforce their preferred vision of con-
stitutional governance. The use of habeas to vindicate fundamental rights in
ways that we imagine today was only ever an ephemeral by-product of this
larger political reality.

In many ways, then, the only similarity between habeas’s use during and
after Reconstruction and our more modern conceptions of the writ is that
then, as now, it was an effective enforcement tool for political regimes in their
attempts to govern. Like the Jacksonian regime before it, Reconstruction Re-
publicans partnered with federal courts through increased grants of habeas
jurisdiction against recalcitrant states.* Unlike the Jacksonian period, our
modern sympathies most likely lie with Reconstruction Republican’s national
enforcement of regime goals through federal courts. Bui the fact that the recal-
citrant states during the facksonian period were Northern states that enacted
personal liberty laws in the service of individual Iiberty should at least give
us pause about our sometimes uncritical assumptions that assign a norma-
tive role for the national government in the enforcement of rights, especially
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That our understanding of modern habeas jurisprudence seems to tun
almost exclusively on an understanding of the Great Writ during Reconstruc-
tion is nevertheless an important feature of habeas development in its own
right.® The regime use of habeas involves a simultaneous redefinition of the
writ’s historical function. Like the principles of constitutional governance it
enforces, problematic legal precedents and unfavorable historical realities are
necessarily pushed aside and even ignored in an attempt 1o justify a new re-
gime’s powers and legitimacy. This dynamic in part explains why uses of the
writ during and after the Civil War that call into question the historical verac-
ity of most contemporary accounts are conspicuously absent from the Whig-
gish narrative that modern supporters of broad federal habeas power advance.
As Pamela Brandwein argues, “Reconstruction” itself “has its own history”
that is created and advanced to justify contemporary policy and law. As part
of this creation, habeas’s actual development is often sacrificed for cleaner and
more progressive accounts.®

1 offer a more political account of habeas’s development during and after
Reconstruction that takes into account the interpretation and use of the writ
not only by federal courts, but by other political institutions as well. This al-
lows us to see a how a number of important developmental variables that
have always driven habeas’s development helped create the foundation for our
modern habeas jurisprudence during Reconstruction, not the least of which
is the fact that Congress and the executive play extremely important roles in
advancing various and often competing roles for the writ apart from the ju-
diciary. This calls into question not only the utility of purely court-centered
analyses of habeas, but also any countermajoritarian role for the judiciary. De-
spite some claims to the contrary, the massive and truly revolutionary changes
to American federalism during the Civil War and Reconstruction also suggest
that the role of the federal courts in Reconstruction was i important ways de-
veloped as a partnership with the elected branches.” At the very least, federal
courts were able to help enforce national policy against recalcitrant Southern
states in ways that were helpful, and in some ways superior to, congressional
legislation or executive orders by themselves.® Interestingly, the power that
federal courts wielded in this partnership was established decades before. The
exigencies of war and the unprecedented challenges of Reconstruction might
have prompted the Republican regime’s partnership with the federal judiciary,
but the precedents for this relationship, especially in prior uses of federal court
habeas power, were most immediately available from the Jacksonian regime’s
use of the writ.
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assert its own particular readings of habeas. When intraparty disputes signifi-
cantly divided the regime over key issues, as they often did, the Court was
able to protect and even entrench further its own independent habeas powers
despite its precarious role in the incendiary politics of the Reconstruction era,
largely because Congress consistently needed its support.’ Despite vocal criti-
cism of the Court’s opinions—and even isolated threats to its very existence
congressional majorities continued to use federal court habeas power in the
second half of the nineteenth century to help enforce their preferred vision
of constitutional governance. To be sure, federal courts were not simply the
handmaidens of either Congress or the executive. Their ability to protect and
craft habeas jurisprudence almost always depended on their cooperation with
the regime in power.

This perspective also allows us to begin to understand the writ’s role dur-
ing war or crisis. There is no question that the Civil War and Reconstruction
were extraordinary and unprecedented events that pushed American consti-
tutionalism to its Himits. It would be a mistake to understand these events as
wiping away the preceding, or “ordinary,” development of American political
and legal institutions.’® As we will see, the Civil War only made the ordinary
developmental variables discussed above play out more quickly and with more
intensity than usual. Like accounts of Reconstruction that begin only with Lee’s
surrender and neglect the possibilities of the war’s effects on subsequent Recon-
struction politics, we miss much by assuming that events in 1859 had no impact
on eveits in 1861." In important ways, this allows us to see that the triumvirate
of wartime jurisprudence cases—Merryman, Milligan, and McCardle—had less
to do with how a seemingly independent judiciary could protect individual
rights during war than it did with the extent to which regime-affiliated courts
were able to carve out an independent role for themselves despite their depen-
dence on the elected branches.

With these considerations in mind, this chapter does more than explore
habeas’s role in the salient court cases of the period, including Merryman,
Milligan, McCardle, and others. It also analyzes the writ’s role outside of the
Court up to the end of the nineteenth century.”? What will become clear is that
although habeas was indeed “reconstructed” during Reconstruction, these

changes not only were modeled on previous regime uses of the writ, but were

also short-lived. Contrary to most accounts, these changes and the cases they
precipitated were not seen as countermajoritarian, either by the Republican
Reconstruction regime in 1867 that expanded the writ’s reach or by subsequent
regimes that scaled back these changes toward the end of the century. As a tool

which did not always align with the vindication of the rights of numerical or
racial minorities as we often assume today.

CONTINUITIES AND DISCONTINUITIES IN
EX PARTE MERRYMAN

There is no question that the first shots fired at Fort Sumter marked a turn-’
ing point in American constitutional and political history. The Constitution of
1787 provided no explicit blueprint for civil war, though many clauses provided
direction for war more generally. Even then, the exact role that the president,
Congress, the courts, and the states were to play in light of the martial clauses
of the Constitution was, and still is, unclear. In his Pulitzer Prize-winning book
surveying and accounting for the effects of Lincoln’s suspension of habeas cor-
pus, Mark Neely boldly proclaimed that “there is little need to dwell . . . on the
uses of the writ [of habeas corpus] before the Civil War” because the “abuses of
the writ of habeas corpus in the struggle over slavery were no longer of practi-
cal interest.”™® But the institutional conflicts that arose with the sudden onset of
civil war—and certainly with the suspension of habeas corpus—are not com-
pletely separable from ordinary institutional conflicts that animated the larger
constitutional order, nor, as we will see, were the preceding political supports
for the judicial uses of the writ wiped cleanly away with the beginning of the war
or the advent of Reconstruction.** Edward Corwin’s characterization of consti-
tutional war powers as “an invitation to struggle” is certainly an empirical real-
ity, but these interbranch struggles and their political contexts are a permanent
part of American politics in both war and peace."” To understand the structural
conflicts in Chief Justice Roger Taney’s clash with Abraham Lincoln over the
suspension of habeas corpus in Ex parte Merryman, then, we need to attend to
the continuities with the immediately preceding state of politics, as well as the
obvious discontinuities in the polity as the result of the realities of war. This not
only allows us to account for differences and similarities, but also pushes us to
see how these conflicts continued to shape politics even after the war ended.
At least for the Court, no better example of the impending changes that
were to come during war and Reconstruction was the seemingly mundane fact
that as the justices began the 1860 term, they now occupied a new and more
spacious courtroom in the Capitol building.’® With the nation divided during
their move, and with the need for a new justice to replace Justice Peter Dan-
iel looming large, an editorial in the antislavery New York Tribune seemed to
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The Court consist[s] of five slave-holders and four non-slaveholders with the unscru-
pulouns Taney at its head, This Court, as now arranged, is scandalously sectional, grossly
partial, a mockery of the Constitution, a serf of the stave power, and a disgrace to the
country. A truly National Administration will not fail to reform it 5o as to regain for it
the confidence of the people, by adapting it to the ends for which it was created.'”

Republican angst was only worsened when just a few weeks before Fort Sumter,
and only a few days after Lincoln’s inauguration, the Court ended its term with
two opinions that demonstrated important continuities between the existing
Court and the one yet to come.

In Ex parte Kentucky v. Dennison, the Court ruled that it would not force
the governor of Ohio to deliver to Kentucky someone charged with violating
Kentucky slave law."® And in Freeman v. Howe, the Court overturned a deci-
sion of the Massachusetts supreme court that allowed private bondholders to
recover property seized by a United States marshal in a fugitive slave action.”
These two opinions continued a developmental trajectory of increasing fed-
eral acquiescence to slavery’s enforcement and expansion, a power that had
reached its apex with the Court’s decision in Ablernan v. Booth just a year
before *

The preceding two decades of American constitutional development had
witnessed an acute battle over the ability of American national institutions—
political as well as judicial—to enforce slave law nationally.* As discussed in
Chapter 2, habeas played a key role in this batile, as it served as a tool of en-
forcement for the Jacksonian regime and various Northern state antislavery

political coalitions. Federal court habeas power increased during these de-

cades, partly through congressional grants of increased jurisdiction and partly
through federal court interpretation of their habeas powers. As a crucial part-
ner in the Jacksonian regime, the Court helped sustain national slave power.
With the election of 1860, a new regime was ascending to national control over
political institutions. However, the Court was not immediately part of that
regime. Indeed, in Dred Scott, it effectively held that the salient parts of the
platform of the Republican Party were unconstitutional.

Continuity is present between the pre- and postwar constitutional patterns
in the aggregate increase in national judicial power, but particularly with re-
spect to federal court habeas jurisdiction. Although certainly critical of this
mcreased judicial power, the ascending Republican regime needed = strong
federal court system to buttress its political efforts, particularly one capable of
commanding respect and legitimacy throughout the nation, as well as one that

The Reconstruction of Habeas Corpus 79

tional governance of the new regime. Although the Republican Party had not
yet formulated their full vision of constitutional governance in 1861—indeed,
this process would drive much Civil War and Reconstruction development—
it was immediately clear to the party as a whole that federal courts would have
to play a role. As Stanley Kutler demonstrated in his powerful revisionist ac-
count of the Supreme Court during Reconstruction, the Republican Party’s
sometimes hostile relationship with the Supreme Court during the 1860s was
less a negative reaction to the Court’s substantive use of its powers in the past
to enforce the nationalization of the slavery question (for example, Dred Scott)
than a realization of the immediate need to redirect this power for Republican
purposes.? The Court’s new, more spacious courtroom did, in fact, seem to
augur an even more capacious role for judicial power.

Abraham Lincoln most likely knew that the already developed power of the
federal courts could be an important part of Union victory.? Lincoln’s reac-
tion to Dred Scott was not a wholesale critique of national judicial power per
se as much as it was a critique of the substance of the Taney Court’s decision
and judicial supremacy more generally.* Indeed, throughout the war and with
the beginning of Reconstruction, Lincoln maintained that his actions would
always be subject to some form of judicial review. His goal, then, like the more
general goal of the Republican Party, was to direct increased judicial power in
support of their new regime. The opportunity for new judicial appointments,
combined with the party’s desire to recalibrate the federal court system to
correct for the overrepresentation of Southern interests, could help change
the Court’s substantive stance while not sacrificing the increased institutional
power gained over the past decade.

From the perspective of habeas corpus, there is yet another continuity that
bears on the Merryman case. Encomiums to the writ’s liberty-protecting foun-
dations in both Taney’s opinion and Lincoln’s 4 July response were belied by
the Court’s extant opinions, Lincoln’s actions, and the Republican Party’s po-
sitions on stavery. Despite deep disagreements about slavery’s extension dur-
ing the 18505, both Democrats and Republicans in 1860 supported the national
enforcement of fugitive slave laws, the Corwin amendment, and more general
commitments to leave slavery unmolested in the states where it existed.” We
should remember that increased federal court habeas power in the antebellum
period was rarely—if ever—correlated with our more normative ideas of uni-
versal rights and freedom.

Aside from the immediate exigencies of war and secession, there were im-
portant discontinuities that shaped the context of Merryman as well. During
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Court’s willingness to forego expansive readings of federal habeas for state
prisoners in order fo maintain national political support for its habeas juris-
prudence. During the Taney Court, however, federal habeas power for state
prisoners became an increasing reality for federal courts, as it was used to
frustrate cases prosecuted by Northern states under their personal liberty laws.
Now, however, habeas power would need to be justified horizontally across
the federal branches as well as vertically against the states during war and Re-
construction. The difficulty of this task was compounded not only by the re-
alities of an unprecedented civil war, but also by the significant political chal-
lenges of accompiishing this move with a Democratically appointed Court that
was now pitted against a new Republican Party regime.

EX PARTE MERRYMAN

To speak of the Supreme Court’s role in Merryman is problematic. Although
there are conflicting accounts, Roger Taney’s formal role in the events sur-
rounding John Merryman’s detention (and even including his opinion in the
case) was as a circuit court justice first, and only as chief justice of the Supreme
Court by title and by his own willful assertion.” Merryman’s capture by Union
forces in the middle of the night gave Taney—and only by implication the
Court he led—an opportunity to hold forth in what would turn out to be the
last gasp of national judicial power in the Jacksonian tradition. Carefully by-
passing the judiciary when needed, but ever mindful of its necessity to a suc-
cessful Republican regime in the future, Linceln deftly brushed Taney—but
not the Court—aside.

It is important to highlight the fact that Taney’s role was partially manu-
factured by himself. Of those detained in the earliest days after Lincoln’s first
suspension of habeas corpus, many were actually allowed to speak with friends
and family. Immediately after his arrest, Meyryman’s family attorney quickly
traveled to Washington to petition “The Chief Justice of the United States and
presiding Judge of the United States Circuit Court, Baltimore,” for the writ,
Taney immediately issued the writ to General Cadwalader, the commanding
officer of Rort McHenry, where Merryman was detained, but removed his ap-
pellation of circuit court justice from the document. He further demanded
that Cadwalader produce Merryman’s body not in Washington, but in Bal-
timore, where he immediately traveled after issuing the writ. Taney claimed
that he took this course of action because he wanted to spare Cadwalader the
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instead wanted Merryman’s habeas petition to rise to the level of a direct con-
frontation between the chief justice and the new president. Moving the loca-
tion of the hearing to Baltimore also had the potential added effect of waging
this battle in the home city and state of both Merryman and Taney.”

The overtly political and confrontational nature of Merryman’s habeas
case is further evident in the fact that a return to the writ was actually made
in the first hearing on 26 May 1861, although it was certainly not complete.
General Cadwalader’s aide-de-camp, Colonei Lee, wearing full military dress”
and armed with his sword, appeared before Taney in the general’s place. Lee
expressed Cadwalader’s regret for his absence and presented to Taney Cadwa-
lader’s return to the writ, stating therein that Merryman was in his custody and
was “charged with various acts of treason, and with being publicly associated
with and holding a commission as a lieutenant in a company having posses-
sion of arms belonging to the United States, and avowing his purpose of armed
hostility against the Government.” He further added that the charges could be
“clearly established.” Lee then went on to inform Taney that he was authorized
by the president to suspend habeas corpus——a “high and delicate trust” that
“has been enjoined upon him that it should be executed with judgment and
discretion.” Finally, Cadwalader requested through Morris that Taney post-
pone any judgment in the case to give him extra time to secure more direction
from President Lincoln so he could make a more complete return to the writ.
Not surprisingly, Taney refused Cadwalader’s request and proceeded to issue
an attachment that not only again demanded Merryman’s “body,” but also de-
clared General Cadwalader guilty of acting “in disobedience to the writ.” The
chief justice was unflinching in his demands that the writ be honored and that
Merryman’s body be produced by noon the next day.”

The estimated crowd of over two thousand Baltimoreans who gathered in
the streets the following day to partake of the spectacle would not see Merry-
man, however. When the marshal attempted to serve Taney’s orders at Fort
McHenry, sentries blocked his way, so when Taney, seated alone in the court-
room, asked the marshal, “Have you your return to the writ, sir?,” he must
have known the answer would be no.

Taney’s opinion not only castigated the president for suspending the writ
but also asserted that no suspension could ever be authorized by the presi-
dent alone. Taney began by expressing “surprise” that the writ had been sus-
pended because “no official notice has been given to the courts of justice, or to
the public, by proclamation or otherwise.” He claimed he listened to Cadwa-
lader’s partial return to the writ with surprise because he also assumed it was
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ment.”® The point, of course, was the president’s assertion of the power to
suspend the writ without congressional authorization. Taney justified his po-
sition by citing English precedent, which he claimed authorized only parlia-
mentary suspension, and also by citing United States precedent, including Jef-
ferson’s explicit deferral to Congress for habeas’s suspension during the Burr
conspiracy and Justice Joseph Story’s assertion of congressional exclusivity.®
Moreover, Taney interpreted the suspension cleuse’s location in Article [,
which seemingly constitutes and limits only the legislative branch, as further
evidence against executive suspension. The president’s duty is to take care that
the laws “be faithfully executed,” Taney exclaimed.* The suspension, then,
was an unconstitutional appropriation of legislative powers.

The most damning criticism, and the one that is most indicative of the
extent to which the president’s suspension portended further constitutional
problems, was Taney’s suggestion that there was no reason to suspend habeas
in Merryman’s case. The courts of Maryland, and of Baltimore in particular,
were accessible. If Merryman was suspected of violating United States law,
then the information concerning his actions should have been brought to the
attention of the local district attorney for prosecution. The very fact that Taney
himself was available and able to travel to Baltimore, hear the case, and issue
his opinion proved as much. Moreover, the general discretion afforded to mil-
itary commanders to suspend the writ when they saw fit was also too arbitrary
to countenance without concomitant judicial review.

Seeking to limit the president’s powers even more, Taney then went on to
argue that even if Congress had authorized habeas’s suspension, it would only

apply to those detained by the military because the Bill of Rights would stand -

in the way in all other cases.” Here, Taney was attempting to vindicate the very
rights he had torn asunder just four years earlier in Dred Scoft. Just as Fifth
Amendment rights in that case applied only to slaveholders and not to African
Americans, they would remain inviolable for the very same people waging war
against the United States. These rights could be suspended permanently for
some (African Americans), but never for others (Southern slavehelders and
their supperters). Taney then ended his opinion wuosmmm well that his deci-
sion would likely be ignored: “I have exercised all the power which the consti-
tution and laws confer upon me, but that power has been resisted by a force
33

too strong for me to overcome.
Lincoln’s retort would come Iess than two months later in his 4 july 1861

address to Congress, when he posed his famous rhetorical question, “Areall -

the laws but one to go unexecuted, and the government itself go to pieces, lest
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cally; he did not even acknowledge that the chief justice had issued a habeas
writ or that he even wrote an opinion.* Instead, Lincoln bypassed an answer
to this oft-quoted phrase, asserting that “it was not believed that this ques-
tion was presented. It was not believed that any law was violated.” Because
the habeas clause in Article [ was “silent as to which” branch was authorized
to suspend during periods of war or rebellion, Lincoln argued that this duty
fell to him.*

- All of this suggests that the Merryman case and Lincoln’s farnous response
are best understood not as isolated examples of the more theoretical issues in-
volved in presidential war power and their effects on civil liberties, but rather
as the products of political and judicial processes that had been roiling during
the past two decades.® With Lincoln’s election and the advent of Civil War,
the Jacksonian regime’s ties to the federal judiciary were quickly crumbling,
and Taney must have known this. Prospects for executive cooperation with
the court, let alone the possibility of deference to its decisions from Lincoln,
were unlikely. Considering the state of disarray of the Democratic Party and
the complete evisceration of the Whigs over the last half decade, the 1860 elec-
tion produced a president who famously said that while “the judicial depart-
ment” and “its decisions on constitutional questions.. . . should control . . . the
particular cases decided . . . we shall do what we can to overrule [them].””” As
a reconstructive president, Lincoln’s interpretation of his own constitutional
powers was thus decidedly departmentalist®® Combined with his stance on
Dred Scott and his departmentalist theory of constitutional intexpretation, his
assertion of the constitutionality of executive suspension (even with the im-
plicit caveat that he was acting when Congress could not) sought to carve out
a coequal role in constitutional interpretation for the executive.”

Lincoln’s assertion of executive independence in Merryman was necessarily
a qualified one, and it is directly related to the relationship between the case
and the preceding political context.® Again, Cadwalader initially asked Taney
to give him more time to provide a more complete return to the habeas writ.
Presumably, if there was a complete unilateral assertion of executive power,
no military representative would have appeared at all. It is also possible that if
Taney had agreed to give Cadwalader more time and did not engineer such a
spectacle of the proceedings and his role in them, further habeas writs issued
by federal judges may have been met with more deference despite the writ's
suspension. More importantly, it is quite plausible that even with his assertion
that the executive was constitutionally authorized to suspend the writ in situa-
tions such as those during the Civil War, Lincoln did not have a completely de-
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decision to suspend on 27 April 1861, Lincoln had requested that his Cabinet,
and Attorney General Edward Bates in particular, advise him on exactly what
was at stake with suspension, and it was only a day after his famous address to
Congress that the attorney general submitted in writing the administration’s
full written position on the constitutionality of suspension. It is more likely
thatin the trving and unprecedented days immediately after Fort Sumter, Lin-
coln was simply playing things as they went.*

Bates’s more detailed justification of suspension begins to make this clear.
If the suspension clause is understood to mean “a repeal of all power to is-
sue the writ,” he said, “then [ freely admit that none but Congress can do it.”
Instead, he argued that “if we are . . . to understand the phrase to mean, that,
in case of a great and dangerous rebellion, like the present, the public safety
requires the arrest and confinement of persons implicated in that rebellion
... the President has lawful power to suspend the privilege of persons arrested
under such circumstances.”® And for the most part, suspensions were limited.
In fact, it was not until 24 September 1862, seven days after Congress passed
the Militia Act, and over a year after the 4 July address to Congress, that habeas
was effectively suspended for the entire country.®

Despite the more limited nature of Lincoln’s assertion of executive indepen-
dence in the Merrymasn case, the chief justice and others obviously perceived
these actions as bordering on military despotism. Partisan critics in both par-
ties did not hesitate to question and even condemn Lincoln’s actions.* Taney
even wrote in 1863 that he was doubtful of the court’s ability to be “restored to
the authority and rank which the Constitution intended to confer upon it.”*
And a common refrain among scholars, including many with little sympathy
for the chief justice, concludes, as did Charles Warren, “that had the Chief
Justice lived” a little longer, “he would have seen the doctrines laid down by
him in the Merryman Case strongly upheld” in Ex parte Milligan.*

But we lose a key perspective by casting Merryman as purely a case of in-
terbranch struggle during war. To be sure, separation-of-powers issues in
Merryman would persist through the war and into Reconstruction. Lincoln
would spar with congressional Republicans over early conceptions of eman-
cipation and the individual rights of freedmen, and Andrew Johnson would
raise this battle to a new level. But as the power and resources of a more sym-
pathetic and regime-affiliated Court became more and more part of the war
and Reconstruction effort, the institutional dynamics between the Court and
Congress in 1866 (when Millignn was decided) would be even less comparable
to those in 1861. Merryman tells us more about the early period of political and
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and the Jacksonian Court than it does about the future relationship among the
branches during Reconstruction.

HABEAS AND CONGRESS, 18621864

Although habeas was effectively suspended by the Lincoln administration in
matters directly related to the prosecution of the war from 27 April 1861 on-
ward, habeas development continued in other important ways. As a potential
tool of regime enforcement, some in Congress believed early in the war that
habeas could be used in ways to protect the newly acquired rights of slaves
confiscated by Union forces. Although immediately unsuccessful, the role of
habeas in the emerging need to protect the legal rights of an increasingly large
amount of newly freed slaves, and in the quickening battles between Congress
and the president over the substance and procedures of Reconstruction, are
important to highlight. These early proposed uses of habeas in the first vear of
the Civil War would eventually serve as the basis for larger changes to the writ
during the height of Reconstruction.

Aside from suspension, the first discussions of habeas corpus revision and
extension during the war took shape in the early drafts of the confiscation acts.
At the beginning of the war, both Congress and the executive were immedi-
ately concerned with depriving the Confederacy of manpower through the
confiscation of property, which took the form of the emancipation of slaves
for Union military purposes. This was a precarious but necessary tactic—
necessary because siaves performed important and meaningful (but neverthe-
less menial) services for Southern armies (mostly as laborers), and precarious
because complete emancipation of slaves was still not a politically popular
position.” Couched in the language of military necessity, limited emancipa-
tion for mostly instrumental reasons was advanced by Lincoln and generally
supported by Congress.

The Second Confiscation Act of 1862 sought to pacify those in Congress wha
wanted limited and controlled emancipation for military purposes and those
more radical positions that were already warning of the possible civil and legal
deprivations that freed slaves would face without concomitant federal protec-
tion. The first version of the act that was reported out of committee would have
freed all slaves of anyone who was deemed to be disloyal to the Union, but it
failed in the House by a 78-74 vote.*® Opponents of the bill felt that emancipa-
tion of all slaves of disloyal rebels was too drastic a measure to be taken. More
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-were in place to protect freedmen. In a compromise measiure, the House pro-
duced a revised version of the bill that limited the scope of emancipation to the
slaves of Confederate officers and rebel state officials. It also contained a habeas
provision that would allow federal courts to hear habeas petitions for freed
staves who were reenslaved by their former or pretended masters. However, the
author of the revised provision, Albert Porter (R-Ind.), advanced it as a much
more limited bill that would have two salutary effects. The first would be to
reduce the potential influx of freed slaves that could potentially overwhelm the
border states of the North~-a persistent worry of those states, and one that ex-

plains their support of the new provision. The second effect was that by limiting -
emancipation to those most guilty of rebellion, the domestic state institutions

of slavery would remain unchanged. In Porter’s words, the purpose of the re-
vised bill was to “deprive the leaders of this rebellion of their property in slaves,

but at the same time not destroy the security of the domestic institutions of any -

of the slaveholding states.””
Porter’s position helps us clarify his intent with respect to the bill’s habeas

provisions. If a slave of a Confederate officer or rebel state official was eman- -

cipated as a result of the bilt and was subsequently claimed as property by an-
other, then they were to be released on habeas corpus by the federal judiciary.
Although this habeas provision was certainly monumental in its scope and
substance, Porter argued that it was an indispensable enforcement mechanism

of this emancipation measure: “In this way a sure remedy is provided to guard -

against prejudice.”® Considering his unwillingness to see slavery abolished
completely, and considering his general belief that this limited emancipation
served military exigencies only, the habeas provision has to be understood asa
mechanism to support larger military goals and not as a general provision for
ensuring legal equality for freedmen.

We see this argument confirmed as the bill's habeas provisions were then .
jettisoned in committee. Democrat John Noell of Missourl believed that the |

grant of habeas to blacks would change their legal status too drasticaily. Noell
drafted the report of the Committee on Emancipation of Slaves and Rebels,
which laid out the fundamental objections to the bill’s habeas provisions. His

fear was that “the substitute {the new habeas provision] treats shaves as persons

... notas property” and that habeas would not only permanently alter the legal
status of slaves but the nature of federalism as well: “Confiscation seizes and
condemns property as property, but does not change the legal status of persons
in a State, which legal status results from local and not federal law.” Although
the act’s emancipation of slaves was acceptable, it was so only because they
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“but we cannot ignore their character as property, and then alter their status as
persons.”** Although Noell’s position did not prevent the bill from passing the
House, the Senate did not share the House’s concerns for fegal and civil pro-
tections for confiscated property. The final version of the Second Confiscation
Act, after revision in the Senate and in joint committee, ultimately provided
no habeas protection. Instead, the bill classified confiscated slaves as captives
of war and provided the president with the power to use this new labor for
whatever purpose he deemed necessary to prosecute the war.

THE HABEAS ACT OF 1863

As the failed congressional attempts to craft meaningful habeas provisions in
the first years of the Civil War demonstrate, questions surrounding the legal
status of freedmen posed significant challenges to both Lincoln and Congress.
Bound up within these challenges were the equally difficult-and increasingly
divisive—questions about which branch would lead early Reconstruction ef-
forts. The first successful habeas provisions passed by Congress reflected these
emerging problems. Like the failure to include meaningful habeas protection
in the Second Confiscation Act, the Habeas Corpus Indemnity Act of 1863 was
concerned first and foremost with martial issues, as it indemnified federal of-
ficials against Southern state laws and gave congressional imprimatur to ha-
beas’s suspension.® Habeas’s use to thwart recalcitrant state governments—
and their state constitutions-—was only implicitly designed with freedmen’s
rights in mind.

Passed on 3 March 1863, just two months after Lincoln’s Emancipation
Proclamation, the act sought to protect federal officials from prosecutions by
Southern state governments and also to put a congressional stamp of approval
on habeas’s suspension. Not since the Habeas Act of 1833 had Congress used

- habeas to protect the actions of federal officials. This use of the writ was fore-

most in the minds of congressional Republicans who, like their Jacksonian
predecessors, also used the writ to augment the role of federal courts in aid of

 their policies.®

Incorporating federal courts into the 1863 Habeas Act was a strategic, if
risky, move by Congress. The impetus for this strategy was the larger division
over early Reconstruction policy between Lincoln and Congress. Presidential
war powers loomed large since the beginning of the war, and Congress had
already failed to incorporate habeas provisions in the confiscation acts in 1862,
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measures.”® With Lincoln’s Emancipation Proclamation, the possibility of a
completely executive-led Reconstruction was becoming more and more of a
reality. In Louisiana, for example, Lincoln was prepared to recognize a new
government under his Ten Percent Plan {issued only five days before the 1863
Habeas Act), which would have left all but top-level Confederates in a posi-
tion to influence all of that state’s political and legal policies.* Moreover, the
president’s early Reconstruction plan was not only led by the military—and
not Congress— but would also have allowed the establishment of apprentice-
like labor systems for freedmen, a feature that incensed Radical Republicans.
With strong Democratic upsurges following the 1862 elections threatening to
embolden Southern states, and the simuitaneous consideration of Lincoln’s
conscription bill (which portended even more military centralization), con-
gressional Republicans needed to act. Here, then, was an opportunity for Con-
gress to exert partial control over executive war power through federal courts
by setting the terms of habeas’s suspension and defining the procedures for
indemnifying federal officials.” ,

The strategy had inherent risks, because Chief Justice Hmsmw could hardly be
thought of as a natural partner in this endeavor.®® Despite reservations about
Taney, congressional fears and criticisms of the court were far outweighed by
an increasing willingness on the part of Congress to turn to the court to help
enforce their early Reconstruction agenda. To be sure, Congress was always
wary of the Court, especially since at any time it could overturn and frustrate
their policies, but this possibility was becoming lesslikely. Lincoln had already
made three appointments to the Court, and during the debate on the 1863 act,
the Court was hearing arguments in the Prize Cases, and it would issue its fa-
vorable opinion in that case just seven days after the passage of the 1863 act.”

Section 1 of the 1863 act provided that “during the present rebellion, the
President of the United States, whenever, in his judgment, the public safety
may require it, is authorized to suspend the privilege of the writ of habeas
corpus in any case throughout the United States.” Whether this langnage gave
congressional approval to past actions is not clear, but what this section did do
was bring Congress in line with Taney’s Merryman opinion that only that body
could authorize habeas’s suspension. Significantly, Thaddeus Stevens (R-Pa.),
who authored the House version of the act, did not join some of his fellow
Republicans who supported Lincoln’s and Bates’s constitutional justifications
for executive suspension of habeas corpus in April 18361 Presumably, then, we

can see in the 1863 act a less deferential stance toward executive and military ’

reconstruction, and even an implicit statement that the president’s suspension
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Congressional imprimatur of suspension was seconded by the provisions
in the next two sections, which detailed more restrictive procedures for execu-
tive suspension. Both the secretary of war and the secretary of state were now
required to furnish to federal courts a list of those imprisoned by the execu-
tive branch within twenty days of an arrest. If a court did not return an indict-
ment, the prisoner was to be released after swearing a loyalty oath.® Even with
these provisions—which were enacted to achieve more congressional control
over early executive and military reconstruction—many prisoners simply fell”
out of the processes so established. The definition of “prisoner” in the act was
at times disputed, and the military often did not supply the names of those
whom it sought to prosecute as criminals under the articles of war, including
“bushwhackers, gueritlas, saboteurs, and spies.”® This distinction came to the
fore just a month later, when Clemnent Vallandigham was arrested in Ohio
and prosecuted by a military commission. In that case, the Court refused to
entertain Vallandigham’s writ of certiorari because the Court argued it had no
jurisdiction from military commissions so established.®®

The next sections detailed the procedures for removal of cases against fed-
eral officers from state to federal courts. The perceived recalcitrance of South-
ern state courts, whether or not they were located in areas still in rebellion, was
the impetus for these removal provisions. Congress was also aware that state
courts might litigate claims against draft officials, because the Enrollment Act
{which was a conscription bill) was passed the same day. The defining feature
of these sections, and the one that received the most intense criticism, was
the fact that it left private citizens in Southern states with virtually no legal
recourse, whether civil or criminal, for wrongs or injuries against their person
or property.® Section 4 provided that any presidential “order” was a “defence
... for any search, seizure, arrest, or imprisonment, made, done, or committed
... under and by virtue of such order, or under color of any law of Congress.”
The subsequent 1866 revisions of the act, which responded even more force-
fully to continued Southern state resistance, would go even further by making
state judges lable for continuing civil or criminal complaints against federal
officers after removal to federal courts.®

The 1863 Act was one of the first of many types of removal legislation
passed during the Civil War and Reconstruction. According to james Ran-
dall, this means that the act “must be judged in light of the fact that it was
originally passed in the very midst of a desperate war” during a “period” when
“extreme legislation was characteristic.”® There is no question that war and
rebellion provided the occasion for the 1863 act, but habeas’s use by political
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substantively and procedurally. The 1833 act’s removal provisions, combined
with that act’s use in the 18505 to protect federal marshals as they carried cut
the provisions of the fugitive slave laws, served as an already established pro-
cedure to enforce the new Republican regime’s substantive goals during the
early phases of Reconstruction. That Congress partnered with federal courts
to enforce their substantive goals against recalcitrant states further highlights
the strategic power of habeas for regimes, even though it is quite likely that
part of Congress’ strategy in this and other removal legislation was to curb
executive power.® And as it had during the antebeflum period, the increasing
regime use of habeas in federal courts would produce federal court habeas
opinions wherein justices would seek to confirm their regime’s preferred po-
sition of habeas while simultaneously protecting their institutional capacity
to issue the writ. And this self-regarding dynamic proved to be even more
pronounced when the party was divided.®

CONTINUITIES AND DISCONTINUITIES IN
EX PARTE MILLIGAN

Justice David Davis’s majority opinion in Ex parte Milligan is often hailed as
a paean fo individual liberty,” Some even go further. Charles Warren, for ex-
ample, boldly asserted that Taney’s Merryman opinion was vindicated by Da-
vis in Milligan: “Never did a fearless judge [Taney] receive a more swift or
more complete vindication.”* The image of a completely independent judi-
ciary boldly defending the habeas rights of individuals in the face of tyrannical
wartime political institutions, however, is simply wrong. And the assumption
that meaningful continuities obtain between Taney’s actions in Merryman just
a few weeks after Port Sumter, and Davis’s majority opinion in 1866 after the
end of the of the war, the assassination of Lincoln, and the beginning of the
increasingly divisive interbranch battles over Reconstruction, vastly overstates
the comparison. The changing political context in which habeas developed
between April 1861 and December 1866, when the Milligan opinions were made
public, suggests that the use of the writ by congressional Republicans to forge
their own visions of Reconstruction policy better explains the seemingly coun-
termajoritarian and rights-protecting elements of the opinion. From 1864 to
1867, Congress’ Reconstruction agenda moved from checking Lincoin’s mili-
tary programs to checking Johnson’s programs with military and judicial leg-
istation.”™ This switch had a significant impact on habeas’s development before
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The rapidly shifting political context of habeas’s development preceding
the Milligan opinion is first evident in the failed Wade-Dravis bill, which sought
to shift Reconstruction efforts away from executive and toward congressional
control. The Wade-Davis bill was proposed in reaction to what radical Repub-
licans perceived to be an executive prosecution of Reconstruction that, with
the exception of the basic abolition of slavery, was tilting toward the status quo
ante position of states’ rights.”® Although Lincoln’s territorial governments,
especially in Louisiana, required the abolition of slavery, critics still felt that
without a concurrent plan to enforce and protect legal and civil rights of freed-
men, abolition alone would accomplish very little. Abolitionist and radical
sentiment toward presidential Reconstruction were summed up by Wendell
Phillips, who characterized Lincoln’s early Reconstruction effort as one that
“frees slaves, but ignores the negro.”” No provisions were made, except those
that would necessarily flow from state courts and legislatures, for their real,
meaningful protection. Republicans realized, however, that some kind of civil
rights protection was needed, if only because of the unique nature of the status
of rebel states as they hung in constitutional limbo since secession. If they did
not legislate for the states before they came back into the Union, civil rights
would again be under the auspices of state governments. Henry Winter Davis,
the architect of the Wade-Davis bill, made this very point in a special speech
on the floor of the House on 25 February 1864, in which he sounded a ary
for greater legal protection for freedmen through habeas. Without these extra
protections, he argued, readmitted states would revert to their old ways:

Slavery is not dead by the proclamation [the Emancipation Proclamation]. What faw-
yer attributes to it the least legal effect in breaking the bonds of stavery? Executed by the
bayonet . . . it [presidential emancipation} is undoubtedly valid to the extent of turning
them loose from their masters during the rebellion. Reestablish the old governments,
allow the deminant aristocracy to repossess the State power in its original plenitude,
how long will they be free? What courts will give them rights? What provision is there
to protect them? Where is the writ of habeas corpus?”

The Wade-Davis bill’s habeas provisions sought to preempt any state judicial
or legislative decision concerning the most basic rights of freedmen, including
preventing kidnapping, reenslavement, and all forms of involuntary servitude,
most specifically peonage. Considering the potential divisiveness over the in-
stitutional control of Reconstruction, it made sense for Congress to partner
with federal courts and look to them as another independent enforcement
mechanism for their policies through the bill’s habeas provisions. However,



92 Chapter Three

The Reconstruction of Habeas Corpus 93

measure. The bill was tabled because fear of losing a Republican in the White
House in the November elections outweighed Congress’ plans.” Once again,
meaningful habeas protections were sacrificed.

Interbranch struggles over Reconstruction only continued to worsen. Af-
ter the assassination of Lincoln and the ascendance of Andrew Johnson to the
presidency, it became clear to congressional Republicans that the new presi-
dent’s plans for Reconstruction were problematic. Congressional response to
Johnson’s amnesty proclamation on 2¢ May 1865 could only be rhetorical, for
Johnson'’s first major steps toward Reconstruction occurred between May and
December 1865, when Congress was in recess. The amnesty proclamation is
significant for the policies that it did and did not contain. Johnson provided
for “amnesty and pardon, with restoration of all rights of property, exceptas to
slaves,” for all except the highest level of Confederate rebels, if supplemented
with a loyalty oath.” Provisional governors, appointed by johnson, would
then create new state governments. Although each state had to ratify the Thir-
teenth Amendment, the proclamation provided for ne additional legal safe-
guards for freedmen at a time when black codes had already quickly replaced
slave codes in a few states. Presumably, without further protection, every state
that followed Johnson’s proclamation would do the same.” When the Thirty-
ninth Congress finally met in December, its skepticism of Johnson’s program
was revealed in their refusal to seat the congressional delegations from states
that met Johnson’s requirements.” They also created the Joint Committee on
Reconstruction, which became the platform for Congress’ alternative Recon-
struction program.®

Two of these legislative initiatives during the first session were the Freed-
man’s Bureau bill and the Civil Rights Act of 1866.% Both bills sought to pro-
tect freedmen’s rights under the Thirteenth Amendment in light of the oner-
ous black codes. The Freedman’s Bureau legislation explicitly removed cases
of Southern state discrimination to military courts, and when these removal
powers were combined with the 1866 Civil Rights Act’s more general removal
procedures to federal courts, it was evident that Congress sought to enforce
their Reconstruction program partly through judicial means. Nevertheless, in
the case of the Freedman’s Bureay, it became increasingly evident that Con-
gress was beginning to modify its previous stance against military-based Re-
construction measures.® Johnson vetoed both laws, and Congress was only
able to override the Civil Rights Act’s veto.® Andto make matters worse, four
days before the Civil Rights Act veto, Johason’s 2 April 1866 proclamation de-
clared that the “insurrection” was “at an end.” He went on to proclaim that

suspension of the privilege of habeas corpus are, in time of peace dangerous
to public liberty, incompatible with the individual rights of the citizen . . . and
ought not, therefore, to be sanctioned or allowed except in cases of actual ne-
cessity.”®

It was in the midst of this critical time for congressional-executive rela-
tions that the holdings of the Milligan decision were announced on 3 April
1866.%° Interpretations of the opinion that characterize it as a bold vindication
of individual rights by the Court against the elected branches most often rely
on the admittedly vitriolic but isolated criticisms by radical Republicans that
Jargely occurred only after the justices’ opinions were released in December
1866.% In April, as William Lasser argued, “There is little wonder that the an-
nouncement was largely ignored by the Republicans” because “military rule
had just been denounced . . . and the freedmen’s security had just been placed
solidly in the hands of the civilian courts of the United States rather than those
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of the military.

EX PARTE MILLIGAN

Negative reaction to Davis's majority opinion in Milligan after December 1866
was precipitated by the most recent events that had played out since Aprit and
also by speculation about the opinion’s portent for congressional Reconstruc-
tion in the immediate future.®® Between April and December, ail of Johnson’s
provisional Southern governments (except his home state of Tennessee) failed
to ratify the Fourteenth Amendment. And with Republican victories in the
November elections, combined with increasing Southern state recalcitrance,
Congress was poised to implement a stronger version of Reconstruction. Nev-
ertheless, a reliance on federal courts, especially through increasing grants of
habeas authority, continued to be an important part of their larger policies,
even before military reconstruction became a real option for congressional Re-
publicans. Davis’s opinion, often hailed as a bulwark of American liberty, can-
not be seen as a singular commitment to the blanket protection of individual
rights by an independent judiciary. Justice Chase’s dissenting opinion, which
reads more like a concurrence, further pushes us to see how the Court was
working, even if tentatively and partially, with Congress as they both waded
through the unprecedented challenges of Reconstruction.

In its rhetorical flourishes, Davis’s opinion striking down the jurisdiction
of Lambden Milligan’s military trial seems to be unwavering. “No graver ques-



94  Chapter Three

more clearly concerns the rights of the whole people.”® Because of the “late
wicked Rebellion . . . the temper of the times did not allow that calmness in de-
liberation . . . so necessary to a correct conclusion of a purely judicial question.”
But “now that the public safety is assured, this question . . . can be discussed and
decided without passion or admixture of any element not required to form a
legal judgment.”® Although he did not mention the case in his opinion, Davis
most likely was referring to Ex parte Vallandigham, decided two years earlier, in
which the Court, faced with a similar question involving the constitutionality of
military tribunals, ruled that it had no jurisdiction in appeals from military tri-
als.” Now, with the war over, Davis seemed to suggest that military rule during
peacetime, when “courts are open,” was unconstitutional.”

Yet in important ways, Davis’s opinion could be understood to be less de-
finitive about military rule—and hence military reconstruction—than many
suggest. For one, his oft-quoted maxim concerning military rule where
are open” was immediately followed by the qualification that “their process”
had to be “unobstructed.” After the opinions were released in December 1866
and criticism of Davis and the Court was reaching a crescendo, Davis even ex-
pressed dismay at Republican attacks on the opinion, writing to a friend soon

<«

courts

after that his opinion “did not” contain “a word” about “reconstruction, & the
power is conceded in insurrectionary States.”*

However, Davis’s private correspondence should not obscure the fact that
the Court’s opinion was unanimous concerning the unconstitutionality of
Milligan’s trial and sentence in the military tribunal. Even Chief Justice Chase
agreed that Milligan’s trial and sentence crossed the line. Nevertheless, the line
that was crossed was not the arrest of Milligan or even his future prosecution.
Milligan’s arrest, like many others, was subject to the provisions of the 1863
Habeas Corpus Indemnity Act, which in part authorized habeas’s suspension
and also provided for judicial procedures and time limitations for detention.
Accordingly, Milligan’s case was referred to a federal district court, and no
indictment was returned. Pace the provisions of the 1863 act, Milligan should
have been released. “If this had been done,” Davis said, “the Constitution
would have been vindicated, the law of 1863 enforced, and the securities for
personal liberty preserved and defended.”™ Formal hostilities were over, and
Andrew Johnson was now president. The prospect of military tribunals such as
Milligan’s now did not sit well, especially since Congress had already brought
federal courts into the process. Executive-led martial law, while sometimes

o

necessary because the nation “cannot always remain at peace,” was always

constitutionally and politically suspect. “Wicked men, ambitious of power,”
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once occupied by Washingten and Lincoln . . | the dangers to human Hberty
are frightful to contemplate.”

The most controversial part of Davis’s opinion, which in fact prompted Chase
to pen his concurrence, was not related specifically to Milligan’s case at all. To
Chase, this seemed to suggest “that it was not in the power of Congress to au-
thorize” military tribunals in areas where hostilities had ended and courts were
opened.” Considering Davis’s personal correspondence regarding the inappli-
cability of the opinion’s holding to the South and his qualification that courts
had to be “uncbstructed,” Chase’s worry might have been moot. Nevertheless,
his acceptance of the Court’s opinion that Milligan’s trial in Indiana was uncon-
stitutional did not prevent him from defending the possibility of the future use
of military tribunals established by Congress. Inn what seemed like an uncanny
foreboding of the actual operation of reconstructed Southern courtrooms, Chase
argued that these courts “might be open and undisturbed in the execution of their
functions, and yet wholly incompetent to avert threatened danger, or to punish,
with adequate promptitude and certainty, the guilty conspirators.” It must be
recognized that Congress had the power to create and provide for military trials
because it was still further possible that “judges and marshalls” might “be in active
sympatiry with rebels, and courts their most efficient allies.”®

Even with these considerations, which should cause us to discount any
characterization of the Milligan opinion as completely hostile to executive or
congressional war power, both opinions nevertheless refused to abdicate all
judicial power in the specific case. The Court was willing to concede some of
its habeas power to the proposition that emergency situations might preclude
judicial review of detainments, but by the time the case was decided, the emer-
gency situation had passed, at least in Indiana. The fact that Milligan’s case
centered on the 1863 Habeas Act further suggests that the entire Court was so-
licitous of the powers conferred by Congress in the supervision of grand juries
for those detained by the military. This, after all, was a point on which every
justice agreed. Despite Davis’s seemingly libertarian rhetoric, then, and even
considering Chase’s hypothetical deference to congressional power in the fu-
ture, the Court sought to protect their own habeas powers first. This move by
the entire Court, more s than the rather prosaic announcement that certain

‘military trials were unconstitutional after Lee’s surrender, was the real exer-

cise of judicial independence by the Court in Milligan. With most Republicans
generally hostile to executive-led military reconstruction, and with no plans
for congressionally led military policies when the case was decided in April
1866, the Court had room to carve out and preserve its habeas powers.
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Reconstruction policies were nevertheless real, even if they ultimately proved
to be incorrect. Not long after the decision was released, one of Lincoln’s as-
sassins, who had been convicted in a military trial, applied for a writ of habeas
corpus before Chief Justice Chase. Although Chase rejected the petition on
the grounds that he could not issue the writ outside of his own circuit, the
prospects of similar habeas writs in the immediate future did not ease the fears
of some in Congress.” To make matters worse, Andrew Johnson, who, not
unsurprisingly, was sympathetic to an anticongressional reading of Milligan,
declared an end to all military trials then under way in areas that Republicans
still considered belligerent. Even without a congressional consensus about the
finer details of future Reconstruction policy hammered out by January 1867,
Republicans, now bolstered by electoral victory, were poised to move ahead
despite the seeming rebuke by the Court in Milligan.'®

Not more than two months after the opinions in Milligan were released,
and only a month after most journalistic and Radical Republican attacks on
the opinion occupied both editorial pages and floor debates in the House and
Senate, Congress passed the Habeas Corpus Act 0f1867.2% The act’s origins are
to be found earlier the previous year, but it would be odd for Congress to pass
a bill such as this if they were as hostile to federal court power as some have
assumed,’” Although the debates surrounding the initial draft of the 1867 act
are ultimately unhelpful in determining the exact intent of Congress in enlarg-
ing federal court habeas jurisdiction, it is bevond question that habeas’s role in
congressional Reconstruction was to be one that built on an already increasing
relationship between Congress and the federal judiciary.'® And the Republican
regime’s reliance on federal courts to enforce and give constitutional legitimacy
to its Reconstruction program would continue even though Congress repealed
the Supreme Court’s jurisdiction under the 1867 act soon after its passage. The
ley to reconciling this seemingly hostile move, then, is in understanding ex-
actly how-Congress imagined federal court regime enforcement through habeas
would play out. If Congress was first and foremost concerned with the legal
supervision of recalcitrant Southern states with respect to freedmen’s issues,
and only tangentially concerned with habeas enforcement for federal prisoners,
then the seemingly contentious issues in McCardle become less problematic.

THE HABEAS CORPUS ACT OF 1867

The Habeas Corpus Act of 1867, the origins of which are admittedly opaque,
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importantly, the institutional relationship between state and federal courts. The
act not only provided postconviction review of decisions, but also seemingly
provided for federal review of state decisions on habeas for anyone held in vio-
lation of the Constitution.'®* The 1867 act also had the effect of providing fed-
eral court habeas review of state criminal law generally, a function that the 1833
and 1842 acts only implicated by default. Federal court review of state criminal
cases was certainly contemplated in the 1833 act’s provisions for the removal of
state prosecutions of tariff officers to federal courts, but these provisions were
not explicitly designed with the view that state criminal law was to fall under
its auspices. Even when the 1833 act was used to remove cases involving fed-
eral marshals who were arrested for violating state personal liberty laws in the
course of their duties in enforcing fugitive slave laws, this was a judicial, not
congressional, interpretation of the writ. And although the 1842 act was explic-
ifly designed to remove cases to federal courts involving state criminal prosecu-
tions against foreign nationals acting as agents of a foreign nation, the act never
contemplated the more general supervision of state criminal law.

The day after the Thirteenth Amendment went into effect, the House Ju-
diciary Committee was directed to devise legislation to aid Congress in the
enforcement of the amendment. Representative Shellabarger moved that the
following resolution be passed:

Resolved, That the Committee on the Judiciary be directed to inguire and report to
this House, as soon as practicable, by bill or otherwise, what legislation is necessary to
enable the courts of the United States to enforce the freedom of the wives and children
of soldiers of the United States under the joint resolution of Congress of March 3, 1865,
and also to enforce the Liberty of all persons under the operation of the constitutional

amendment abolishing slavery.'?

The 3 March 1865 joint resolution referred to in Shellabarger’s House resolu-
tion was signed by Lincoln on the last day of the Thirty-eighth Congress and
declared that the wives and children of those who served during the war were
now free. It also conferred freedom upon those in slave states that were notin
rebellion, including those slaves who did not fall under the provisions of the
Emancipation Proclamation.’

The bill that was first proposed to the House Judiciary Committee three
weeks after Shellabarger’s resolution was, according to lowa representative
James Wilson, designed to “secure the writ of habeas corpus to persons held
in slavery.” " Although the bill died in committee, it suggests that the earliest

iteration of what became the 1867 act was decidedly limited in scope. The bill
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all persons who are held in slavery or involuntary servitude otherwise than for a crime
whereof they are convicted shal! be discharged on Fabeas Corpus issued by any return-
able before any court or judge of the United States; and if the court or judge refuse the
discharge the petitioner may forthwith appeal to the Supreme Court, which court if
then sitting or if not at its next term shall hear the case on the first motion day after
appeal is docketed and discharge the petitioner if he shall appear to be held in slavery
or involuntary servitude contrary to the constitution of the United States.'®

A different version of what would eventually become the final bill was re-
ported out of committee by Representative James Wilson on 25 July 1866. The
relevant parts of the bill are as follows:

The several courts of the United States, and the several justices and judges of such
courts, within their respective jurisdictions, in addition to the authority aiready con-
ferred by law, shall have the power to grant writs of habeas corpus in all cases where
any person may be restrained of his or her liberty in violation of the constitution, or of
any treaty or law of the United States.

From the final decision of any judge, justice, or court, inferior to the circuit court,
an appeal may be taken to the circuit court . .. and from the judgment of said circais
court to the Supreme Court of the United States.'®

On the same day the bill was reported, it was discussed on the floor of the
House. One of the only questions raised was by Representative LeBlond, who
was concerned that the bill exempted any person held under military author-
ity.!"® Lawrence’s response to the query was that it did not, and then he pro-
ceeded to give an explicit restatemnent of the act’s intent:

On the 19th of December last, my colleague introduced a resolution instructing the
Judiciary Committee to inquire and report to the House as soon as practicable, by bill
or otherwise, what legislation is necessary to enable the courts of the United States to
enforce the freedom of the wife and children of soldiers of the United States, and aiso
to enforce the liberty of all persons. Judge Ballard, of the district court of Kentucky,
decided that there was no act of Congress giving courts of the United States jurisdiction
to enforce the rights and liberties of such persons. In pursuance of that resolution of
my colleague this bill has been introduced, the effect of which is to enlarge the privilege
of the writ of habeas corpus, and make the jurisdiction of the courts and judges of the
United States coextensive with all the powers that can be conferred upon them. It is
a bilt of the largest liberty, and does not interfere with persons in military custody, or
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When the bill was reported out of the Senate Judiciary Committee, Senator
Lyman Trambull characterized the act thusty:

The halbbeas corpus act of 1789 . . . confines the jurisdiction of the United States courts in
issuing writs of habeas corpus to persons who are held under United States laws. Now,
a pesson might be held under a State law in violation of the Constitution and laws of
the United States, and he ought to have in such a case the benefit of the writ, and we
agree he ought to have recourse to the United States courts to show that he was illegally
imprisoned in violation of the Constitution or laws of the United States.!"

Despite Trumbull’s seemingly clarifying language, determining the exact
intent of the bill has proved to be an almost impossible task.”* One House
member, in commenting on the bill, for example, exclaimed, “I would ask
whether anybody in this House, when he gives his vote . . . knows what he is
voting on? {Laughter].”H Aside from intent beyond the text, the 1867 act was
a significant developmient in its own right—this was, after all, an amendment
to the Judiciary Act of 1789’s habeas provisions. With the exception of the
limited and specific classes of defendants specified in the 1833 and 1842 acts,
federal court review of state court judgments through habeas was prohibited
before the passage of the 1867 act. Now, however, anyone claiming to be held
in violation of the Constitution or any federal law or treaty might challenge
their detention through a writ of habeas corpus in federal court. Another sig-
nificant development was that the habeas proceedings would now be permit-
ted to review the facts of cases de novo, when previously de novo review was
limited to questions of law."*

The act’s broad, general language seemed to add yet another important
clement to federal habeas corpus review for federal prisoners. As discussed at
length in Chapter 2, while section 14 of the Judiciary Act of 1789 prohibited
federal habeas review of state prisoners, it did provide for habeas review of fed-
eral prisoners. Although the language did not explicitly provide for Supreme
Court review of federal prisoner habeas appeals, Chief Justice John Marshall
rectified that omission in Ex parte Bollman, arguing that federal prisoner ha-
beas cases could be reviewed by the Court through the exercise of its appellate
powers.''® The only change with respect to federal prisoners in the 1867 act was

' the rather prosaic statutory authorization for appeals to the Supreme Court

from habeas cases in the lower federal district and circuit courts. Indeed, the
1867 act prefaced the grant of appellate jurisdiction to the Supreme Court with
the phrase “in addition to the authority already conferred by law.” Providing
federal habeas corpus review of state court decisions to federal courts, and
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prisoners who had previously been denied federal habeas court access, but its
utility—and hence its novelty—for federal prisoner habeas review was ques-
tionabie at best. :

The first case to arise under the 1867 act did little to resolve this problem,
. although it did seem to confirm the importance of the federalism and racial
issues that most likely motivated the act two years before. In re Turner seemed
to indicate a fairly straightforward understanding of the bill that gave legal
support through habeas to both the Civil Rights Act of 1866 and the Thirteenth
Amendment.'¥” Turner involved a habeas appeal from a black minor named
Elizabeth Turner who had become a free citizen of Maryland. Before the adop-
tion of the revised Maryland state constitution in 1864, Turner and her mother
were the slaves of Philemeon T. Hambleton.!® But after Maryland’s revised
constitution was passed and slavery abolished per the Thirteenth Amend-
ment, many freed slaves were immediately bound to their former masters as
indentured servants. (Whites were also bound under similar peonage-type ar-
rangements.} Turner’s habeas appeal argued that the peonage laws violated the
Thirteenth Amendment and the Civil Rights Act of 1866. Under the existing
Maryland apprenticeship laws, white apprentices were entitied to an educa-
tion, and they were not permitted to be arbitrarily transferred to other mas-
ters; unlike blacks, they were not legally described as “property and interest.”
All of these guarantees were not required of black apprentices. Chief Justice
Chase, sitting on circuit, found the legal state of apprenticeship as applied to
blacks and the legal discrepancies between blacks and whites to be grounds
for releasing Elizabeth from her master. Thus habeas, under the 1867 act, was
used to uphold the Thirteenth Amendment, its enforcement provisions, and
the Civil Rights Act of 1866. Under these circumstances, at least, Chase held
that “colored persons equally with white persons are citizens of the United
States,”!"?

EX PARTE McCARDLE

Like so many other aspects of habeas during Reconstruction, the received un-
derstanding of Ex parte McCardle overplays the refrain of a seemingly indepen-
dent Court that advances the bold cause of individual liberty during periods
of crisis, only to be quashed by forces out of its control. There is no question
that the Court’s opinion in the case ultimately deferred to an interpretation of
the power of Congress to withdrawal the Court’s appellate power as plenary
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from Congress, because a close reading of McCardle and Ex parte Yerger, de-
cided soon after, suggests the opposite.!*® Moreover, Court-curbing legislation
was real and palpable, even if most of it never managed to pass. Thus while
we should heed the lessons of revisionist historians in seeing these measures,
advanced almost exclusively by Radicals, as less indicative of interbranch hos-
tility toward the Court than had previously been thought, there is still reason
to account for these measures, if only because they suggest a level of intraparty
disagreement within the regime. Such divisions often allow the Court to carve
out a more independent role that protects and entrenches their institutional
power. McCardle, in important ways, shows this to be the case. As a whole, it
is likely that Congress did not harbor as much animosity toward the Court
in their repealer legistation as some suggest. If we instead interpret habeas’s
wider Reconstruction role through a federalism lens, with a primary concern
for correcting recalcitrant Southern states, then the national-level habeas pow-
ers repealed in the 1868 act can be seen as less important to the regime’s larger
Reconstruction goals.

“Like the rain,” Charles Fairman analogized, “the law impartially blesses
the just and the unjust.”** The timing of William McCardle’s arrest in 186y by
Union military authorities in Vicksburg, Mississippi, for penning treascnous
editorials could not have been more inopportune for congressional Republi-
cans.'” Now situated in an all-out battle for control of Reconstruction policy
with Andrew Johnson, by the time McCardle’s habeas appeal came before the
circuit court of Mississippi in November 1867, Congress had aiready passed the
Military Reconstruction Act over Johnson’s veto, the Tenure of Office Act, and
several supplemental bills further specifying the procedures of Reconstruction,
all of which would be under control of Congress, and all of which established
military rule for states not in compliance. To make matters worse, by the time
of the appeal, Congress had also failed in their first attempts to bring impeach-
ment charges against Johnson, further emboldening him to resist Republican
policies.”” With military reconstruction entrenched since March, Democratic
forces were already hunting for ways to challenge the constitutionality of con-
gressional Reconstruction with Milligan—and the 1867 act-as their bench-
mark. McCardle’s case became a vehicle for this cause.

McCardle’s case was dismissed in district court. He then promptly appealed
to the circuit court of Mississippi, challenging not only his confinement but,
more importantly, the constitutionality of military reconstruction in general
as well. Just as significant was that his appeal from the district to the circuit
court was justified under the grant of appellate authority for habeas appeals
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United States” under the Habeas Corpus Act of 1867. With a denial by the cir-
cuit court, the question remained whether the Supreme Court would agree to
hear the appeal. In Ex parte McCardle I, the Court denied the government’s ap-
peal to dismiss, arguing not only that it had the ability to hear habeas appeals
aided by its writ of certiorari power under the Judiciary Act of 1789, but that
the 1867 act explicitly gave them this authority. Chief Justice Chase said of the
1867 act that it was “of the most cornprehensive character. It brings within the
habeas corpus jurisdiction of every court and of every judge every possible case
of privation of liberty contrary to the National Constitution, treaties, or laws,
It is impossible to widen this jurisdiction.”"* Chase, however, did not reach
the merits of the larger, more important question of the constitutionality of
congressional Reconstruction legislation. Chase limited the Court’s decision
to the purely jurisdictional questions raised.

With the prospect of the Court reaching a decision striking down congres-
sional Reconstruction, and only a few days after oral arguments were con-
duded in McCardle, James Wilson offered an amendment to an otherwise in-
nocuous bill permitting appeals to the Supreme Court in civil cases involving
internal revenue officers that would repeal the 1867 Habeas Act’s authorization
of appeals from circuit courts to the Supreme Court.’® With no debate in the
House, the Senate considered the amendment later that day. Although somein
that chamber now felt something was afoot, serious and heated debate on the
amendment’s true nature only occurred two days later.”?® Despite the pressure
of his impeachment trial, President Johnson nevertheless vetoed the bill on
25 March. In his veto message, Johnson defended the Court, stating that even
during the “most violent party conflicts,” it had always been “deferred to with
confidence and respect.” The most ironic part of the veto message came when
Johnson defended the 1867 act, a bill that he had vetoed, on the grounds thata
repeal of the Court’s appellate jurisdiction would now be contrary to the act’s
- “wisdom end justice.”'¥

in the debate over whether to override the president’s veto, Lyman Trum-
bull, the only senator to comment on the 1867 act when it originally passed,
and who was also counsel for the government in McCardle, tried to understate
the 1867 act’s importance, and hence the repealer’s significance, only to be met
with Democratic responses that chided Radicals for their seemingly wanton
power grab."®® Consistent with the arguments he would advance before the
Court, Trumbull contended that McCardle fell within the 1867 act’s exceptions
for those in military custody, and also that the 1867 act only ever conternplated
expansive federal court habeas jurisdiction for state prisoners.’” Despite Dem-
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defending broad federal habeas powers under the 1867 act, the veto was over-
ridden on 27 March 1868.1* With some dissent, the Court moved that the case
be postponed and held over until the next term.™

When the Court’s decision in McCardle IT was finally announced in April
1869, Chief Justice Chase was clear that the Court had no choice: “Without ju-
risdiction the court cannot proceed at all in any cause. Jurisdiction is power to
declare the law, and when it ceases to exist, the only function remaining to the
court is that of announcing the fact and dismissing the cause. And this is not
less clear upon authority than upon principle.”* Although the power of the
Court’s appellate jurisdiction is derived from the Constitution, that document
gives to Congress the power “of making exceptions” to that jurisdiction.™
This might seem like complete deference by the Court to Congress, as Chase
then said of the repealer that the Court was “not at liberty to inquire into the
motives of the legislature.” However, Chase’s last paragraph suggested some-
thing quite different:

Counsel seem to have supposed, if effect be given to the repealing act in question, that
the whole appeliate power of the court, in cases of habeas corpus, is denied. But this is
an error. The act of 1868 does not except from that jurisdiction any cases but appeals
from Circuit Courts under the act of 1867. It does not affect the jurisdiction which was

previously exercised.'

The “jurisdiction which was previously exercised” was the habeas doctrine
that had developed since Marshall’s Bollman opinion, at least for federal pris-
oners. This is not an insignificant distinction, because the 1868 repealer sim-
ply withdrew the Court’s appellate jurisdiction from circuit courts under the
seemingly broad terms of the 1867 act. Combined with that act’s new grant of
federal court habeas rights for state prisoners, which was not at issue in Mc-
Cardle’s case, this meant that Chase simply affirmed Congress’ right to adjust
the Supreme Court’s appellate jurisdiction for a limited class of petitioners.
Federal district and circuit courts could still hear habeas cases for both state
and federal prisoners regarding claims that arose under the 1789 Judiciary Act’s
habeas provisions and the 1867 act.

Significantly for some, the Court could have handed down a decision in the

" case before Congress overrode the repealer veto. Although there is evidence

for claiming that the Court’s self-imposed delay in reaching a decision earlier
was due as much to political as to legal concerns, the fact remains that the
Court interpreted the repealer as a legitimate exercise of Congress” power to
determine the appellate jurisdiction of the Court.”® Even with the Court’s ac-
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that passed the 1867 act most likely had in mind freedmen, their families, and
federal officers who were unconstitutionally held in Southern states when they
expanded federal habeas to include state convictions, it is less likely that they
saw an immediate need for increased supervision of federal habeas for federal
prisoners. The complete legislative history of the act suggests as much, origi-
nating almost a year and a half before the act’s final passage as a supplemental
piece of enforcement legislation for freedmen only, as does I re Turner, the
first case heard under the act.**

The larger political context of Reconstruction suggests as much as well. It
is certainly true that congressional military reconstruction policy implicated
unportant constitutional questions concerning military detentions and tri-
als, but Southern state resistance to congressional Reconstruction, combined
with Johnson's resistance at every advance, was a more pressing concern
for congressional Republicans. In fact, in the immediate political context of
McCardle, it is likely that Congress was more concerned with the ratification
of the Fourteenth Amendment than it was with a judicial ruling on military
reconstruction, whichever way the ruling might go. Even if some Republicans
doubted the legality of military detentions, they were willing to live with them
in the short term in order to guarantee the long-term federalism changes that
were inherent in the Fourteenth Amendment.” The fact that Johnson’
peachment trial loomed over the repealer debates HE_,mE suggest that Congress
was engaged in a struggle with the president purely over interbranch coatrol
of Reconstruction policies such as the Tenure of Office Act and the constitu-
tionality of further military control of state governments. But these issues were
ultimately bound up at every step with larger interbranch disagreements about

s im-~

the ability of the national government to control states more generally.!®

The more salient concerns with federal judicial supervision of state insti-
tutions, rather than federal judicial supervision of national institutions, are
also evident in Congress’ other Court-related legistation during Reconstruc-
tion.'” Although the 1863 Habeas Act was partly devoted to creating proce-
dures for habeas’s suspension, it also sought to remove state cases to federal
courts. The Internal Revenue Act 0f 1866 provided removal for cases involving
federal revenue officers from state courts and further allowed federal courts
to begin actions de novo. The Separable Controversies Act of 1866, the Local
Prejudice Act of 1867, and the 1867 Habeas Act’s revision of the federal ques-
tion doctrine, to name just a few, were completely concerned with state and
local resistance.

The congressional partnership with the federal judiciary during the height

The Reconstruction of Habeas Corpus 105

serving as the linchpin in both readings. In the first, the Court backed down,
and Chase’s unequivocal deference, combined with his decision to delay the
case, is offered as evidence. In the second, McCardle stands as “the quintes-
sence of judicial independence and courage.”® What is more likely, especially
in light of habeas’s development during this period, is that while the Court
was indeed a true partner with the moderate core of congressional Republi-
cans and each branch was broadly sympathetic with the other, each branch
was also deeply concerned with its own institutional independence and was
never afraid to stand its ground when it believed that circumstances (real or
imagined) would threaten its institutional integrity.’® Congress needed the
Court’s habeas power, and the Court depended on Congress for these habeas
powers and for other newly instituted removal-related powers as well. When
Congress believed that the Court might overturn its military reconstruction
program, despite its past and future partnership with the judiciary, it did not
hesitate to pass a quick, albeit limited, repealer to the newly granted jurisdic-
tion to ensure its ability to govern. Similarly, the Court felt bound to clarify its
ability to hear habeas cases under already well-established congressional and
judicial precedents. Even with sympathetic and regime-affiliated Courts, then,
we can see that alongside issues that might divide majority parties (such as the
extent of congressional military reconstruction), threats to core institutional
functions—such as habeas-—-elicit an institutionally protective response.™

POSTREPEALER HABEAS AND THE DEMISE
OF RECONSTRUCTION

Large-scale habeas change and development are almost always attributable to
the creation and enforcement of new visions of constitutional governance by
new political regimes. Although political in their origins, habeas changes are
nevertheless adjudicated in a legal world, Combine this reality with the fact
that courts, as we have seen, also partly craft habeas jurisprudence in ways that
benefit and protect their institutional power, and we can see that the practice
of regime enforcement through habeas has the potential to drift away and di-

" verge from the regime’s initial visions. This phenomenon only becomes more

acute when initial regime changes to habeas begin to come into conflict with
new and changing regime priorities.

The Republican retreat from Reconstruction was no different. After 1867,
Republican commitment to larger egalitarian goals, including their national
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Klan Act of 1871, which provided the last congressional authorization for the
suspension of habeas corpus during the Reconstruction era.' Along with the

Enforcement Acts passed the year before, the Ku Klux Klan Act was designed '

to enforce fundamental national rights in the face of Southern state violence
and recalcitrance, particularly the Fourteenth Amendment.'** Here civil, as
opposed to previously provided-for criminal remedies, were now available
to prosecute Southern resistance in federal courts. Significantly, section 4 of
the act allowed President Ulysses §. Grant to suspend habeas corpus in states
where armed violence threatened “to either overthrow or set at defiance the
constituted authorities of such State, and of the United States within such
State.” Subject to the same provisions as Congress’ approval of Lincoln’s sus-
pension in 1863, where time periods for detentions, names of defendants, and
indictment protections were supervised by federal district courts, the act also
limited any suspension to one year from the end of the next congressional ses-
sion. Grant suspended the writ in nine counties, actions partly credited with
helping to crush Klan violence in South Carolina.’*?

Despite successful regime use of habeas in 1871, the Republican Party, and
the country as a whole, were moving away from a sustained commitment to
Reconstruction’s purported goals. The Republican Party had barely managed
to keep its electoral numbers on par with the height of its power in 1866 and
1867, and Grant’s victory in 1868 was most likely the result of black Republican
turnout in the South. Democrats had been gaining seats, both in Congress
and mn state legislatures, since 1863. Even if the Republican Party had never
been as radical as some have suggested it was during the party’s most power-
ful years, the fact remained that by 1870, only less radical policies were viable
in Congress.*® The Enforcement Acts of 1870 tracked this pattern, as the fi-
nancial and military personnel commitments required to fund and oversee

the legislation in Southern states shrank considerably from 1868 to the early

1870s.** When, in 1870, Congress reenacted the Civil Rights Act of 1866, it did
so under its enforcement power derived from the Fourteenth, not Thirteenth,
Amendment.**® The 1872 election further signaled this drift, as Horace Gree-
ley’s Liberal Republican Party secured the support of the Democratic Party for
his presidential bid. Many former Radical Republicans supported Greeley, and
though he lost by a sizable margin, both parties ran on platforms that emphe-
sized economic concerns, states” rights, and the failures of Reconstruction all
at the expense of egalitarian rights."*® The seemingly strong habeas provision
in the 1871 Ku Klux Klan Act must therefore be seen in this increasingly decen-
tralizing environment, limited not only in time {(one congressional session)
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Yet even as Reconstruction commitments began to wane in the early 1870s,
federal court habeas power continued unabated, with the single exception of
the Supreme Court’s ability to hear habeas cases on appeal from lower federal
courts under the 1867 act. Representative of things to come for federal habeas
for state prisoners under these changing political circumstances was Griffin’s
Case in 1369, one of the earliest habeas cases to come before the circuit court
under the 1867 act.’® While sitting on the Virginia circuit court, Chief Justice
Chase heard a habeas appeal from a “colored man” named Caesar Griffin who
had been convicted of murder in a Virginia state court. The judge in the case,
Hugh Sheffey, was one of a series of public officials elected to the Virginia
bench before the Civil War who joined the Confederacy at the outbreak of
the war, only to return to the bench after Appomattox. Griffin was convicted
of murder in Sheffey’s court. He then petitioned the federal district court for
a writ of habeas corpus under the 1867 act, arguing that the newly ratified
Fourteenth Amendment’s third section, which made Confederate sympathiz-
ers ineligible for public office, rendered Griffin’s conviction null and void. The
district court agreed, and an appeal was taken to Chase’s circuit.

Although Griffin was a “colored man,” Chase saw “no allegation that the
trial was not fairly conducted, or that any discrimination was made against
him.”"*! Considering the purported integrity of the trial and the uncontested
jurisdiction of the state court, to let a duly convicted man go free, argued
Chase, would be an injustice, and was certainly not the intention of the 1867
act. Moreover, the third section of the Fourteenth Amendment should not be
construed so as to “annul every official act” of the hundreds of men who would
be affected by such a wide reading of its scope. If this was to be the intent of
the amendment, “it [would] be impossible to measure the evils which such a
construction would add to the calamities which have already fallen upon the
people of the states.”™

Although the retreat from Reconstruction could be characterized partly as
a diminishing cormmitment to the use of naticnal power to guarantee racial
equality against recalcitrant states, it was certainly not the case that the Repub-
lican Party would let this hard-won national institutional power go to waste,!®
As a concerted push for racial equality decreased, the void was filled with the

“emerging concerns of the Gilded Age. From the Panic of 1873 onward, it be-

came more difficult to support and defend egalitarian interventionist politics
in Southern states, let alone in the rest of the country. Anti-Union hostility
and rampant fears of socialism and communism put broad activism on the
defensive. Continued concern for the supervision of Southern state govern-
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in party platforms such as Greeley’s Liberal Republican Party that pushed for
reconciliation. But increasing calls for state-led economic regulation of the
economy to ease unemployment and increase business regulation only made
the existing structures of Reconstruction all the more indefensible. As Howard
Giliman has demonstrated, the Republican Party then made a concerted effort
from the 1870s onward to enforce their new economic nationalism through
increased federal court jurisdiction. As federal courts cooperated with Repub-
lican Reconstruction policies during the 1860s to thwart Scuthern state recai-
citrance, they would now partner again with the Republican promulgation of
Gilded Age economic nationalism that needed a favorably disposed federal
bench to resolve problems of state-level intransigence in economic matters.’
We can begin 1o see the role habeas would play in these larger developments
not in Mississippi or Georgia, but in California. There, as in other parts of the
country, the racial regression resulting from the waning of Reconstruction was
only magnified by economic depression. As states began to pass racist legisla-
tion in its wake, preexisting legal structures developed during Reconstruction
started to create friction within the new post-Reconstruction regime. The abil-
ity of lower federal courts to hear habeas state cases under the 1867 Habeas Act
quickly became a lability for the regime’s new goals. This reality was only com-
pounded in California, where Chinese immigrants were increasingly the victims
of racial discrimination that was made worse by the recent economic downturn,
The Chinese, however, were in the unique position of benefiting from the rights
guarantees of the Burlingame treaty, ratified by Congress in 1868, which became
the basis for thousands of habeas cases challenging California’s state laws. s
Representative of the increasing dissonance created by habeas was In re
Al Fong, decided by Justice Field sitting on circuit in 1874. The circuit court
struck down a California law that restricted Chinese immigration as violating
the Burlingame treaty. The petitioner was denied entry to California because

she was declared to be a lewd woman, a status that under the more general .

police powers of states would normally be found to be within the proper con-
stitutional scope of those powers. Nonetheless, because of the treaty, Field felt
bound to overturn the law. Clearly, Field was uncomfortable with his decision,
as he lent his sympathies to the state legislature’s and people’s more “general
feeling” against the Chinese, a race that exhibited a “dissimilarity in physical
characteristics, in language, in manners, religion and habits” that “will always
preventany possible assimilation of them with our people.” ™ Although bound

1L

by law, he then recommended that the state’s only option wouid be “recourse

... to the federal government, where the whole power over this subject Hes.”*’
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prisoners were increasingly seen as burdensome, both in their sheer volume
and, most importantly, in their substantive content. Inn Ex parte Bridges, for
example, Justice Bradiey, sitting on circuit in Georgia, heard a habeas petition
from a former slave who was convicted in a Georgia state court for violating
perjury laws in the course of a federal investigation.”™ The question facing the
court was whether Georgia could try Bridges for violations of federal law. In
Bradley’s mind, there was no choice but to grant the habeas petition under the
1867 act because it explicitly allowed for removal to federal courts in cases just
like Bridges. Bridges was charged by a state court with lying to a federal officer
conducting his duties under the Enforcement Acts. Clearly, this was punish-
able under the laws of the United States, the perjury laws of Georgia notwith-
standing. Bridges was charged with lying to United States officials, not Georgia
officials. Considering habeas’s common-law use to correct decisions by courts
without jurisdiction, and the necessary resuit that his conviction by a Geor-
gia court would then be void, Bradley’s decision was not remarkable. Bradley
went on to say, “The validity of these acts of Congress [those that treat this
type of perjury as a federal offense] is not questioned. It would be a manifest
incongruity for one sovereignty to punish a person for an offense committed
against the laws of another sovereignty.”

Yet Bradley did more than make it explicit that he was troubled by his deci-
sion. He also suggested that the 1867 act itself should be changed to show more
deference to state court decisions when issues of jurisdiction or overt state court
discrimination were not present in the state’s decision: “And although it might
appear unseemly that a prisoner, after conviction in a state court, should be set
at Jiberty by a single judge on habeas corpus, there seems to be no escape from
the law.”'® He made it clear that this present case was not such an instance, but
then ended his opinion with the suggestion that Congress repeal the very law
that served as the basis for his opinion: “It might, however, be a wise amend-
ment of this law, to provide that in all cases after conviction, the party should
be put to his writ of error to the supreme court of the United States.”s!

Soon after, the Supreme Court corrected the problem for itself. In Virginia v.
Rives (1879), the Court reinterpreted very narrowly the entire class of removal ju-
risdiction legislation that had been the centerpiece of the Court-Congress part-
nership throughout Reconstruction. Alleged victims of racial discrimination,
such as the defendants in Rives who claimed disczimination in the selection of
jurors for their trial, would now have to rely on writs of error. Removal legisla-
tion was effectively jettisoned and limited to a thin definition of state action.

Before and after it restricted removal case doctrine, the Court also nar-
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ern states. In the Slaughterhouse cases, the Court seemed to countenance the
reconciliation of North and South that had characterized the 1872 election with
a dual citizenship reading of the Fourteenth Amendment’s privileges and im-
munities clause.' The Fourteenth Amendment, argued Justice Miller, was not
intended to make “this court a perpetual censor upon all legislation of the
states, on the civil rights of their own citizens.”*® Two years later, in United
States v. Reese and United States v. Cruskshank, the Waite Court moved even
further away from a strong commitment of national enforcement against state-
level racial discrimination.'® In Reese, a Fifteenth Amendment challenge to al-
leged voting discrimination brought under the Enforcement Act effectively
gutted that act’s legitimacy as an enforcement mechanism of the amendment.
The rights allegedly violated by the Kentucky registrar who refused to count
the votes of a black citizen, argued the Court, were rights that the state, not
the federal government, had a duty to protect.'® Similarly, in Crutkshank, dif-
ferences between state and national citizenship were coupled with distinctions
between official state action and the actions of private individuals to prevent
federal indictments of whites who violated both the Fourteenth and Fifteenth
Amendment rights of blacks.'%

Rounding out this oft-cited trilogy of cases that increasingly signaled
Reconstruction’s demise, in the Civil Rights Cases, the Court struck down
Charles Sumner’s last salvo, the Civil Rights Act of 1875.'" The Court’s ruling
seemed almost a fait accompli, as the 1875 act was passed during the lame-duck
Forty-third Congress after a Democratic victory in the 1874 elections that gave
it almost complete control over the House for the next decade. To make it
more palatable, the act was also stripped of its two most controversial features:
a ban on discrimination in churches and a ban on segregated education.!®
The act’s core features—discrimination at inns, places of public amusement,
and theaters—were interpreted as purely private actions among private citi-
zens. Congress’ power to regulate discriminatory actions in violation of the
Thirteenth, Fourteenth, or Fifteenth Amendment was limited solely to state
actions or legislation. Justice Bradley suggested that if the act were to be ruled
constitutional and Congress could indeed regulate what he thought to be pri-
vate, as opposed to public, discrimination, it “would be to establish 2 code of
municipal law regulative of all private rights between man and man in soclety,
It would be to make Congress take the place of the State legislatures and to
supersede them. . . . In other words, it steps into the domain of local juris-
prudence.”® The rights guaranteed by the Reconstruction amendments were
“guaranteed by the constitution against State aggression,” and could not “be
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ual, unsupported by any such [state] authority, is simply a Huw?mﬁa wrong,” 17

When there was no explicit or demonstrated state action, there was no consti-
tutional justification for national legislation that would seek to regulate it.!”!

To be sure, there was no straight, unbroken line connecting Slaughterhouse,
Cruikshank, Reese, and the Civil Rights Cases. While from 874 onward the
electoral support for Republicans waned and elections became more competi-
tive, support for the party’s core principles did not disappear completely. In-
deed, many scholars rightly recognize that Reconstruction, albeit in increas-
ingly diminished form, lasted until the 1890s." Others also correctly point
out the salient differences among the Chase, Waite, and Fuller Courts in their
resolution of the core federalism questions that belie a unified assault on Re-
construction’s core values.'” Two related explanations thus emerge for the
doctrinal developments in these cases beyond the now-traditional argument
that they completely eviscerated Reconstruction’s egalitarian goals. Together,
these accounts help to explain habeas’s late nineteenth-century changes. The
first is that the Court crafted what looked liked thin applications of Recon-
struction’s goals because those goals were never monolithic in the first place.
Intraparty divisions among Republicans during the height of Reconstruction
over some of their most fundamental achievements—such as the meaning of
the Fourteenth Amendment’s privileges and immunities clause—produced
multiple accounts of those principles. As a result, the Court had room to craft
Fourteenth Amendment jurisprudence with some degree of independence
even though it was still largely sympathetic to the Republican regime.'

The second, related explanation is that the Court was able to continue to
mold Reconstruction ideas well into the 1890s because these core Reconstruc-
tion goals were becoming less salient within the party and the country as a
whole. Indeed, these goals were often liabilities for Republicans. Increasingly,
federal courts could help the Republicans supervise and enforce either Re-
construction’s egalitarian goals or the now-pressing goals of the enforcement
of national economic development, but not both.’” This further allowed the
Court in the last three decades of the nineteenth century to have significant

independence over Reconstruction issues.'

THE REPEAL OF THE REPEALER

For the Court to remain an effective partner with the Republican Party on eco-
nomic issues, however, a critical institutional hurdle had te be overcome. The
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under the 1867 Habeas Act from receiving appellate review by the Supreme
Court, leaving habeas petitioners access only to lower federal courts. Such
cases began to flood federal district and circuit courts, especially the ninth
circuit.”” Aside from the administrative burdens of these cases, the substan-
tive content of most of them, especially those cases involving groups such as
the Chinese, were now less pressing because of the increasing racial prejudice
of the postwar years, and because of the increasingly dominant preference for
national enforcement of economic issues. Without appellate power to revise
or correct these cases or, just as importantly, to make new institutional rules
for their administration within the federal court system, the Court had to wait
for these cases to arrive via writs of error. Otherwise, it would remain a power-
less partner with the larger regime on salient habeas issues.

The concerted push by many legal elites for congressional legislation re-
storing Supreme Court habeas review under the 1867 act was already evident
in cases in the 1870s such as Ex parte Bridges and In re Ah Fong, discussed ear-
lier, where justices riding circuit saw firsthand their potential administrative
and political burdens. Beginning in earnest in the early 1880s, states’ attorneys
general and others pushed for change in what they perceived as a lopsided
theory of federalism that now allowed a “single federal judge” to overturn a
state conviction on habeas corpus.”® Legal academics and the American Bar
Association also began publishing law review articles that sought to detail this
seemingly insulting process.'”

The most important of these arguments was advanced by Seymour D.
Thompson, editor of the American Law Review. Thompson argued that the
1867 act’s intent had been subverted at the cost of the traditional relationship
between the national and state governments. In his report to the committee of
the American Bar Association in 1883, reprinted in the American Law Review
in 1884, Thompson detailed a litany of recent federal habeas corpus cases in-
volving state prisoners. He ultimately conciuded, “These cases . . . show that
under this act of 1867, the early and long-established idea of keeping the ju-
risdictions of national and State tribunals distinct and separate . . . is entirely
overturned.”® He then went on to argue that even if the authors of the 1867
act intended a reorientation between national and state tribunals for some
cases (that is, newly freed slaves), they never intended the national courts to
overturn final state court decisions where proper jurisdiction was arguably
present. :

Vermont congressman Luke Portland, who was equally troubled by the
wide application of federal habeas to state cases, held hearings concerning the
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tee’s report began with a lengthy historical recitation of the statutory history of
the writ from the Judiciary Act of 1789 to the 1833 and 1842 acts. It then charac-
terized the 1867 act as a product of the “late civil war” that was designed only
to enstire that blacks would get a fair and impartial trial:

The overthrow of slavery and the conferring of citizenship upon the colored popula-
tion were results of the war, and could not be expected to meet favorable conditions by
the people of the States mainly affected by these changes. It was felt that these classes.
could hardly expect to get fair and impartial justice at the hands of local tribunals,
and many acts of Congress were passed to extend to them, as far as possible under the
Constitution, the protection of the Federal courts. This act of 1867 was of that class of
statutes. It may be that the danger and necessity of such legislation was {sic] overesti-
mated, but that it did exist to some extent was apparent from the condition of things
and the ordinary operation of human motives and passions.'®

The report went on to document how “individual” federal judges (on the dis-
trict and circuit levels) were able to overturn state decisions single-handedly,
effectively giving them final and plenary power over entire state judicial pro-
ceedings: “The fact is apparent, that if this jurisdiction is sustained, the final
judgments of the highest courts of the States, may be held void and overturned
by a single Federal judge of the lowest judicial rank, and from his decision
there is no appeal.”'® The recommendation of the committee was to restore
the appellate authority of the Supreme Court so it could determine its proper
scope and application: “With this right of appeal restored, the true extent of
the act of 1867, and the true limits of the jurisdiction of the Federal courts and
judges under it, will become defined, and it can then be seen whether further
legislation is necessary.”*™ As a result of this push, on 3 March 1883, Congress
repealed the McCardle repealer, aliowing again for Supreme Court appetlate
review of habeas cases from lower federal courts under the 1867 act.!®

With appellate power restored, and with an explicit blessing from Con-
gress, the Court was free to set its own standards for habeas in the Gilded Age.
The first case to come before the Court on appeal, Ex parte Royall, confirmed
that the Court would continue to be a partner with the Republican regime."
Almost as if the Court were responding directly to the Judiciary Committee’s
explicit request for advice on how to proceed with habeas statutes, Justice Har-
lan’s decision validated a reading of the 1867 act that was consistent with the
withering of Reconstruction. Federal habeas was now limited to a certain class
of cases that would not further serve to foster a general and sweeping revision
of the relationship between state and federal courts.’®
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the circuit court had the necessary jurisdiction to hear 2 habeas appeal from
someone held under state authority for the violation of state laws. The second
was whether the federal courts were compelied to grant the writ. Harlan un-

equivocally found that both the lower federal courts, and through appeal the .

Supreme Court, did in fact have the requisite jurisdiction to hear the case. The
question was whether federal courts were compeiled to hear every habeas case
from state prisoners who questioned the legality of their confinement. Relying
on notions of comity, Harlan dismissed an expansive reading of the 1867 act
and instead opted for one that reaffirmed deference to state courts. He said of
the unique federal nature of the Union and of the intent of Congress in pass-
ing the 1867 act: “We cannot suppose that Congress intended to compel those
courts, by such means, to draw to themselves, in the first instance, the control
of all criminal prosecutions commenced in State courts exercising anthority
within the same territorial limits, where the accused claims that he is held in
custody in violation of the Constitution of the United States.” !

Federal courts thus had “discretion” in determining which cases on habeas
could be heard. States’ rights considerations and notions of “concord,” for
Harlan, required that those “relations [state and federal} be not disturbed by
unnecessary conflict between courts equally bound to guard and protect rights
secured by the Constitution.” The Court then enumerated two new principles
for deciding whether habeas appeals could be brought before a federal tribunal,
The first required that appeals in cases from state prisoners first be brought in
state courts. No more could habeas appeals be brought on behalf of those held
in state custody before the appeal was heard on the state level. The second rule
required that habeas petitioners first exhaust all state appellate avenues before
even the lowest federal court could entertain the writ. This meant that a case
must be fully adjudicated all the way up to a respective state’s supreme court
and have a disposition. Then-~and only thencould the writ be applied for
in federal-district court. The Court did recognize that the 1867 act made federal
habeas review available for anyone who sought to challenge the constitutional-
ity of his detainment and that federal courts had no choice but to adjudicate
those claims. However, the Court now had the ability to determine the “time

and mode” of those challenges.' Apart from exceptional circumstances, where -

the Court could—and sometimes did—decide to allow a case to come before
it on habeas, state prisoners seeking to challenge the constitutionality of their
confinement were now eft only to writs of error. This allowed the Court to
trim the federal courts’ habeas docket at the same time that it allowed the Court
to choose habeas cases that it felt merited federal court review. Without the
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beas was to be scaled back, the Court would not have had the ability to shape
its habeas jurisprudence with such latitude.'®®

The Court continued to sustain its creation of procedural habeas rules that
would not interfere with or offend the states." In 1861, Inn re Wood held that
state courts could adjudicate matters of national and constitutional law co-
extensively with federal courts and that habeas appeals (which were already
lirnited by the exhaustion rule} could only be heard if the state courts lacked
jurisdiction.™ This case is poignantly indicative of the late nineteenth-century’
admixture of race and federalism that informed these new post-Reconstruction
rules. Joseph Wood, an African American, was convicted by an all-white jury
of murder and sentenced to death. He claimed that criteria for jury selection in
the state of New York precluded blacks from serving as jurors. He filed his writ
in federal court arguing that his conviction {and, by default, his detention) was
unconstitutional. Although the Court had previously ruled that jury discrimi-
nation was antithetical to the Constitution and the laws of the United States, it
nevertheless held in this case that the constituiionality of New York’s jury laws
could be adequately determined by the state supreme court.” The determina-
tion of racial discrimination and civil rights viclations was, in Harlan’s words,
a question “which the {state] trial court was entirely competent to decide, and
its determination could not be reviewed by the Circuit Court.” Justice Field’s
concurring opinion is even more indicative of the racial components that went
into these habeas rollbacks. Reiterating his dissent in Neal, he said:

there is nothing in the late amendments to the Constitution, the Thirteenth, Fourteenth
and Fifteenth, which requires that colored citizens shall be summoned on juries ... in or-
der to secure to persons of their race justice and equality in the administration of the law;
and, further, that the manner in which jurors to serve in the state courts shail be selected,

and the qualifications they shall possess, are matters entirely of state regulation.'™

By the 1890s, then, habeas’s role as a potent tool of regime enforcement for
recalcitrant Southern states receded into the background as Congress and the
federal judiciary deliberately chose to redirect federal judicial power—and ha-
beas power in particular—away from Reconstruction’s initial goals and 1o0-
ward new challenges at the turn of the century.

CONCLUSION

Habeas’s development during and after the Civil War belies contemporary ac-
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In Turner, for example, the use of the writ to free a former stave who was bound
to her former master in an apprentice-like arrangernent that bordered on slay.
ery was a regime principle that a2 majority of Republicans—and the country as 5
whole-could easily tolerate and support. The 1867 Habeas Act was an enforce-
ment tool of the Republican regime that sought to discipline outlier states, not
large national majorities. This almost majoritarian use of the writ was soop

cision. The repealer, we must remember, was designed almost exclusively to
eliminate Supreme Court jurisdiction specifically for federal prisoners such as
McCardie. Federal court habeas access under both the 1789 Judiciary Act and
the 1867 act were still available for both state and federal prisoners more gener-
ally. This reality hardly lends credence to a portrait of a hostile Congress bent
on stripping the Court of its siewly granted habeas powers. ‘
The wartime development of the writ should also push us to look for con-
tinuities in habeas’s development in the immediately preceding periods of
normal political development. In Merryman especially, Lincoln’s seemingly

extraordinary actions were as much the products of the Republican Party’s
extant conceptions of departmentalism as they were of the exigencies of civil
war. Lincoln and the Republicans were also aware of the necessity of federal
court power in the prosecution of the war and Reconstruction. The precedents
for federal court habeas power in particular had in any case already been de-
veloped duaring the Jacksonian period. To be sure, the war necessitated new

and unprecedented actions on the part of American political institutions, but
at least in the case of habeas, the policies eventually developed —such as in-
demnity and removal-—had their origins in earlier developments before the
outbreak of civil war.

ing and after Reconstruction, it was only when both the Court and Congress |
were in agreement that the writ served that function. The use of the writ n
similar cases was therefore not as countermajoritarian as many today imagine,

confirmed in the repealer passed in the wake of the impending McCardle de-
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